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Note on the title:

This book is titled N*gga Theory because I do not want to encourage non-
black people to say the word “nigga” out loud, and because I recognize that
some black folk also feel uncomfortable publicly uttering the troublesome ep-
ither. 1 address these concerns within. Nevertheless, this book is really titled
Nigga Theory, which is what I've called my brand of Critical Race Theory
Jor years in law review articles, lectures, documentaries, and on social media.

~—Jody Armour



Praisc for N'gga Theory:

‘This book is revolutionary, Prof. Armour challenges us all to reject the vast systems
of oppression and dehumanization that seck ro sow—and capitalize on—fear and
division among us. With compassion and rigor, Prof. Armour renders a new polit-
ical, moral, legal, and philosophical framework for 2 more equitable world—one

centered around our shared humanicy, our shared vulnerability, and the dignicy that
we all deserve.

—Matt Ferner, Editor-in-Chief at The Appeal

In N'gga Theory, Jody Armour takes the most reviled word in the English langnage
and uses it as performative art and a battle cry to unite African Americans divided
by class because they share a vital common interest in cradicating che racism rooted
deeply within the criminal justice syseem. Armour demonstrates—through lived cxpe-
rience, empirical daca, and storyrelling—that the historical and deeply racist view of
black people as inherently more blameworthy, punishmene-deserving, and disposable
cranscends class and implicates us all.

—Lara Bazelon, Professor of Law and Director of the Criminal Juvenile
Justice Clinic and The Racial Justice Clinic

Jody Armour's N*gga Theory is a powerful exploration of race, class, and justice,
particularly criminal justice, in today’s America, Whecher you agree or disagree
with one or more of Armour’s approaches, this book will again and again make

you stop and think. And thinking, deep thinking, in those arcas is something all of
us—citizens, policy makers, academics, stakeholders all—sorely need to consciously
confront and then address the injustices and inequalities we all know are there.

—James F. McHugh, Former Associate Justice of the Massachusetts
Appeals Court

N'gga Theoryisa provocation, a poem, a Iyric urging racial solidarity with every
body caged in the American penal state, even or especially those classified as “vi-
olent offenders.” Through riveting personal narrarive and rigorous interdisciplinary

research, Jody Armour gives us the transgressive penal theary necessacy in this racially
troubled era.

—Professor Aya Gruber, author of The Feminist War on Crime: The
Unexpected Role of Women's Liberation in Mass Incarceration



Ngga Theory is a masterpiece.

This book is a confirmation and a revelation. My copy is marked with underlines and
exclamations, circles, and folded-down corners of pages. It confirms what anyone
who has worked for and with a Black person caught in the American criminal legal
system knows in our bones and in our hearts, but for which we have had no cheory
to explain. This entire systern—from the police officers roaming our impoverished
streets, looking for Black adules and children, to the ordered and crushing rescric-
tions on the cvidence that may be presented in the courtroom, to the words of the
jury instructions a judge gives to the jury, to the bars of the acrual cage—is one chat
is indeed rigged, its scales always weigheed in favor of Black “guile”

The revelation in this book comes in what we could not sce before: how all che
piceces of this system, a system infused with white America’s individual and collec-
tive racism have been fitted cogether to create a class of “criminals,” deserving of
our condemnation. Professor Armour shows us a way forward and out. However,
turning away from mass incarceration and extreme recribution will require much
more of us, individually and collectively, than the cheap grace of current criminal
juscice “re-form.”

—Kate Chatfield, Senior Advisor for Legislation and Policy at The Justice
Collaborative

Parc memoir, part hard-core critique, its in-your-face title lets you in on what's ahead in
the radically progressive moral, legal, political and linguistic, scholarly rakedown of our
legal system, particularly eriminal {in)justice.

Law professor Jody Armour, from a decidedly lofty academic chair, applies the charged
title of his book to himsclf as well as to ‘otherized’ brothers in San Quentin, Attica,
Angola, or death row anywhere. Demanding an alliance of Ivy League diplomas and
messy rap sheets, solidaricy berween the ‘socialized' and the ‘wicked, emphasizing the
dichotomy created by not only conservatives, bus also liberals and progressives regard-
less of race, this is not beach reading,

Affter three decades of judging, ’m ready to go back to law school and take Profes-
sor Armour’s classes.

—Justice Emily Jane Goodinan, New York State Supreme Coure (Ret.)

Jody Armour’s new book is a timely and forceful contriburion to the criminal
justice reform movement combining legal research and reasoning with critical race
theory into a radical and urgent demand for reevaluating this country’s commitment
to draconian punishment.



Armour makes a frontal assaulr on false moral equivalencies, mass incarceration, and
calls into question vircually every aspect of the criminal justice syscem. Provocative
prosc and rigorous research, radical race theory and rethinking blame and punishmen,
this beok is a must read for anyone interested in understanding and dismanding
mass incarceration.

—Chesa Boudin, District Attorney of San Francisco

I applaud Jody's heroism and bravery for illuminaring the entrenched failures of the
criminal justice system and its disproportionate impact on Black and Brown commu-
nities. His keen insight in this book unpacks the dreadful seain of mass incarceration
on this country and helps show how this unfercunate reality has led to overcrowding,
severe racial disparities, and the criminalization derived from a systemic “lock them up
and throw away the key” menzalicy. The painful lessons of failed public safery policies
from the past 25 years are still evident in cities across this country through the decima-
tion of poor and under-served communities,

Jody pushes prosecutors to accept that the time has come to repair the broken
criminal justice system that has destroyed communities. Prosecutors can be a force for
good, for reform, for dismanding chis system of racial injustice and mass incarceration
and help right the wrongs of the past to create a justice system that we all believe in.

Jody's narrative reminds us all that when we invest in people—as mothers, daughters,
husbands, brothers, and fathers—we can help them thrive and create safer and healthi-
er communities for everyone,

—Marilyn J. Mosby, Baltimore City State’s Attorney

Prof. Armour has radically re-purposcd “The N-word” ro describe a new theory
of race, law and justice, and he uses unflinching language te reveal uncomfortable
truths about racial bias in the justice system. He unpacks the moral judgments
underpinning ¢riminal [aw and procedure that serve to “otherize” certain criminal
defendants to their detriment, and he offers a new lens through which we should view
justice reform.

As an advocare for both the most despised wrongdoers and socially marginalized vic-
tims, Jody Armour has articulated a critical race theory that is ultimately 2 call ro uplife
the human dignity of the individual,

In this challenging book, Professor Armour also calls upon prosecutors like me to

be more than merely *progressive.” Real change like he calls for in N'gga Theory will
happen only when we all get a lot more uncomforeable with the true state of our legal
and carceral systems.

—Dan Satterberg, King Connty Prosecuting Attorney



For too long we have justified and normalized the demonization and excessive pun-
ishrnent of those who commit crimes—rather than aiming to understand and address
the struggle that led to this conduct—and in the process destroyed the lives of millions
who are incarcerated, along with their families, loved ones, and communicics, In this
new book, Jody Armour dispcls the notion that any person is unworthy of compassion
by underscoring that often all that separates people from perceived evil or good is luck,
unfortunate and dehumanizing labeling, and the circumstance of their birth.

He also appropriatcly poines out the profound impact prosecutors historically have
had in perpetuating the narrative that some people are ircedeemable and che role a new
generation of reform-minded prosecutors is playing in bringing about a dramaric shift
in the justice system. This critical and timely work, and the important personal and
professional experience Professor Armour brings te it, is invaluable as we look to
build a new paradigm that tecognizes the humanity of every individual, regardless
of wrongdoing. It is this starting point that will promote a truly just system that heals
people and communicies.

—Miriam Aroni Krinsky, Founder and Executive Divector of Fair and Just
Prosecution

In its most moral moments, the Black Lives Matter movement called for a repudiation
of respecrability politics and challenged Black Americans throughout che country to
reject sorting ourselves into “Good Negroes” and “Bad Negroes,” and to resist being scen
as cither “worthy” or “unworthy™ of civil rights. N gga Theory answers that call, in an
explosive analysis of language and law.

Combining critical race theory, rap, legal scholarship, a wholly fresh theoretical ap-
proach, and his signature, poeric prose from Tivitter, Jody Armour maps out a new
form of solidarity—a solidariry which can both undo mass incarceration and grant our
nation new frames for healing that aren’t predicated on a "regressive moral framework”
Sparring with figures as diverse as Tommie Shelby, Bill Cosby, Emile Durkhcim,
Michelle Alexander, and Chris Rock, Armour parses major questions about race,
worthiness, and ceiminality in American society.

His answer, time and again, is 1o “Call me a Nigga"—to form a cross-class alliance from
the academy to the prison. I can’t wait eo teach this book to students.

—Dr. Steven W, Thrasher, Daniel H. Reniberg Chair of Social Justice in Re-
porting and Assistant Professor of Journalism, Norithwestern University

Ngga Theory demands moral consistency that has been lacking in popularand
academic narratives of mass incarceration. Armour rejects absolute moral catego-
ries—violent vs. nonviolent, innocent vs, guilty—that have driven reform discussion, The
book forces readers to confront a simple truth: ending mass incarceration is impossible
withour viewing people who have done bad and violent chings as individuals worchy



of freedom. To decarcerate, America needs a new theory, one that recognizes the racial
goals of the criminal justice system, shapes language and law, and places individuals—not
categorics of offenders—at its center,

—Abrabam Gutinan, The Philadelphia Inquirer

Jody's masterpicce should be a mandatory read for every police leader. The issue of race in
sociery, and how race and labeling impact the criminal justice system need to be under-
stood by those who oversee the men and women who police in today's world. His views
on mass incarceration and the need ro take a deeper dive into how we look at sentencing
and diversion are revolutionary and have certainly made me rethink my own stance on
these complex societal issues.

—Chief (Ret.) Brendan Cox, Director of Policing Strategies at LEAD Bureau

Jody Armour’s wonderful new book, N"gge Theory, is a powerful call for solidariry
with the most sacially marginalized members of aur society: violent African Ameri-

can criminals. His devastating critique rebukes the current orthodoxy of respecrabilicy
politics, which scparates the world into “good” non-violent African Americans, and
“bad” violent ones. He shows how social hierarchies based on race produce scructures of
oppression characterized by violence. He identifies the ways in which sympathy drives
our moral judgment of wrongdoers, and examines why people of all races find it so hard
to empathize with the Aftican Americans who are singled out for disproportionately
hatsh ceearment by our criminal justice system, even as they sympathize with the police
who shoot, bear, and taze them. He draws on examples taken from rap, literature, and
life to provide profound yet instantly accessible insights into the complex structure
of oppression, social marginalization, and the criminal law. One moment, the reader
will be humming along as Professor Armour discusses a favorite song; the next, bowled
over when he exposes che hidden racial impace of criminal law docrrine. Through it all,
Ngga Theory explores and applies the transformative pracrice of radical empathy with
the most demonized members of society to guide us our of the current morass of mass
imprisonment and racial oppression, and forward into 2 more just sociery.

—Eric J. Miller, Professor of Law and Leo J. O’Brien Fellow at Loyola Law
School, Los Angeles
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FOREWORD
by Larry Krasner

When I heard that Kobe Bryant died in January, 2020, I immediately
thought of USC Law Professor Jody Atmout. A little-known fact about
Professor Armour is that he held Lower Merion High School baskerball
records for more than a decade before Kobe broke them during his own
high school years. That high school is public, affluent, and located in the
suburbs of Philadelphia, where Kobe was born, spent part of his child-
hood, and is still a favorite son. Jody Armour’s enrollmene in that high
school, so far from where he was born and spent his younger years, was
unexpected. Professor Armour’s years at Lower Merion High may seem
like a small detail, buc ic’s 2 derail chat matcers in his challenging and suc-
cessful life, like all details in a life we care to see,

It would be easy for Armour to rrumpet the many achicvements in
his remarkable career as a critical legal theorist and law professor, easy for
anyone to suggest his exceptionalism. Others claim their own superiori-
ty often—in writing, from the bench, in politics. They suggest cheir suc-
cess was inevitable and certain, in their nature and deserved. They erase
the true story of their mentors and their luck. Armour, though, tells che
truch, He admics that his outcome was uncertain—no more certain than
anyone else’s and no more deserved. In this book, intermingled with his
theory, Armour gives us a few of his life’s details.

At its beginning and end, the book is an homage to Atmour’s fa-
ther, who jailhouse-lawyered his way out of a prison cell, past the dirty
prosecuror who unjustly conviceed him, His facher’s “other-ization” was
at the hands of an unscrupulous prosecuror who lied to win a conviction
rather than tell the eruth and risk losing. As Professor Armour explains,
his father overcame this “other-ization” (a 22- to $5-year sentence in
jail on charges of selling marijuana) by sitting on the floor of his cell
banging away on a manual typewriter for years. This jailhouse lawyer,
perhaps inadvertently, mentored his son, encouraging him to become a
lawyer and law professor. The jailhouse writer used the written word to
free himself, and his son wrote a book affirming the power of words to
free other people.



Armour tells us a few derails of his youth in Akron, Ohio. His family
slid into poverty during his father’s incarceration; his city simultaneous-
ly collapsed economically as the tire industry disappeared; his talented
friend suffcred a downfall after being convicted of a crime in his youth
(Armour himself just missed the same outcome); and he then had the un-
expected good fortune to attend an excellent high school far from home,
thanks to a government program.

He lets us see how within his beloved black community the politics of
division do sweeping harm that no amount of success can shake. He uses
the details of his family’s life, again, to explain the dualicy of civil rights
achievement and harmful division, a duality that created the relatively priv-
ileged black neighborhood where he lives in LA. He explains his own and
his children’s complex connection to the neighborhood, to policing, and to
the city that is still defined by division, division by and within race.

These occasional details taken from his and other people’s lives bind
together so many of the important themes of his theory, atraching them
to the reader’s memory and simulraneously explaining the deep humilicy
and compassion in Armour’s thinking. Armour rejects the divisive tac-
tics of our current, racist, carceral criminal justice system. He rejects the
“other-ization” of anyone by anyone for any reason. No one gets a free
pass to divide and scapegoat and over-incarcerate, not even radicals and
progressives opining on powerful people who have committed crimes.

For me, as a criminal defense and civil rights attorney whose life’s
work has been in criminal justice and who now tries to be fair as a pro-
gressive prosecuror, this book directly and indirectly illuminates so much
of what needs reform in our criminal justice system. Armour’s father’s life
was truly individual and unexpected, much like Armour’s has been, and
much like yours has been and mine, and much like anyane else’s life we
aceually try to see.

And there, for me, is an essenial point. We need to try to see individo-
als in order to do any kind of justice. The idea of a binary world of monsters
and saints whose unchanging goodness or badness is evident from onc ora
few actions, from their poverty, or from their race, is false. Stereotypes and
assumptions based on the idea of a static and unchanging criminality either
in individuals or in groups are false. And we have codified these falschoods
into laws and procedures that deliberately refuse to see individuals’ lives,
and especially refuse to see details thar are unexpected. Our broken crim-
inal justice system has rejecred individual justice and the discretion it re-



quires, and instead insists on robotic and inflexible mandarory sentencing,
sentencing guidelines, death sentences, life wichour possibility of parole,
the actual or de facto elimination of sentence modifications, pardons, com-
muctations, expungement, and record secaling.

Real change in the broken eriminal justice system we have built re-
quires real change in its foundation, which requires us to care enough to
sce people’s lives within our own community and within all communiries,
and requires us to operate under a new theory, one that allows us to reject.
division and reject turning our brothers and sisters inco “the other” Withy
much grearer theoretical nuance and sophistication than this forewordy
can provide, this hopeful and aspirational book reminds us to sec individ.
uals and their lives, including the details, however unexpected.



INTRODUCTION
by Melina Abdullah

I was born in East Qaldand ... 1 city defined by the kind of lumpen radi-
calism that gave birth to the Black Panther Party, neighborhoods teeming
with Texas- and Louisiana-born grandparents on front porches, teenagers
on cotners, dircy-faced kids hopping backyard fences to steal neighbots’
plums. Every Friday night, my Beaumont-born-elementary-school-teach-
cr-community-other-mother-brilliant-single-mama would load my brother
and me into her faded Volvo station wagon to head to Flint's Barbeque on
San Pablo Ave., one of the most formidable “ho-strolls” on the planet. In
the 1970s, “ladies of the night™ dressed in shiny magenta pants, tube rops,
rhinestone-studded heels, and extra-leng painted nails, with matching
lip-gloss ... the epitome of glamour. My face pressed against the car glass,
I longed to be like them. Beautiful and free. Through the cracked window,
I heard the accompanying sounds: loud-talking, cussing, and laughter. The
“n-word” abounded—dripping from the lips of men dressed in flashy suits,
snakeskin shoes, and matching hats ... an extended “aaahhhhh™ at the end,
n**** danced to the rhythm of the pounding bass that poured out the open
doors of double-parked Cadillacs. A picce of those Friday night ricuals lived
throughout the week, following us back to our homes and schools. N****
was a forbidden claiming of space and cach other. It was familial and com-
munity. Parents would add “Lil” to the front of it when they were disciplin-
ing their children. As adolescents, we did what children do ... turned it into
a thyme ... “Honey Boom! Chedda Cheese ... N**** Please!” But there was
also a heaviness to it. My mom never used the word, and somehow [ knew [
was never to use it in front of her.

By the time [ was in ninth grade the world changed for me. East Oak-
land was under siege. The crack cocaine that flooded our communities
turned our schools into bacdeficlds. My mother made the decision to use
her godmother’s sister, Granddear’s, address to get me into Berkeley High
School. Each morning, I would wake up at 5 a.m and take the public bus
morc than an hour to hippie-town, where I met Mr. Richard Navies—a
man to whom I owe my life. Berkeley High was the only public school
in the narion with a Black Studies Department and Mr. Navies was the



larger-than-life figure who served as its chair. Ninth graders were immedi-
ately reprogrammed to love who we were as Black people, to understand
Black culture and history as something worthy of study, and to replace
the “n-word™ with “Brother” and “Sister” You see, the “n-word” was not
some reclamation of Black community; it was parc of a process of de-
humanization required by chattel slavery. We weren't human beings; we
were n*****. | have not used the word since walking into Mr. Navies’ class.
1 was 13 years old.

Jody Armour has been a good friend, a colleague, and a comrade for
almost 20 years. Still, it has been challenging for me to even follow his
Taviceer handle, which bears the name of this book @N"***Theory. When
he invited me to write the foreword, his brilliance, commitment, and deep
love for our people took precedent over my own discomfort with the word.
His work has challenged me to be decply introspective, to grapple with my
identity, my beliefs, and my outward praxis. It has forced me to question
and to grow.

This volume is not about the word, but about the imposed dichotomy
between “Black people” and “n*****s” It is about the strategic and ethical

deciston to align with n****s, especially when we have the option to be seen
as “good Negroes.”

On February 26, 2012, 17-year-old Trayvon Martin was murdered by
aspiring white supremacist George Zimmerman. Zimmerman was arrested
only after a massive public outcry and deep community organizing among
Black Floridians and across the nation. Trayvon was not the first Black
boy to be murdered by a vigilante who was protected by the state. In che
years leading up, social media and video recordings had raised awareness
and sparked outrage in Black communities. In writing abour Oscar Grant,
journalist Thandisizwe Chimurenga called these state-sanctioned killings
“double murders™: the theft of the body and the assassination of the char-
acrer. | would actually make it a “eriple murder,” adding the killing of the
entire community’s standing. As media elicited sympathy for George Zim-
merman, the white-passing child killer, Trayvon was somchow transformed
from a fun-loving high-schooler into a vicious-truant-gold-tooth-wearing-
weed-smoking thug, Trayvon was cast as a n****, sub-human, property. As
Trayvon's parents and community were fighting to bring some semblance
of justice in the actual killing of Trayvon’s body, they simultancously had ro
defend his character. Online campaigns of celebrities wearing haodies and
people with Trayvon’s favorite snacks—Skittles and Arizona Iced Tea—



were meane to reclaim Trayvon’s innocence. As it became apparent that the
“justice” syster had no intention of providing justice for Trayvon, the recla-
mation of his characrer became paramount. There was a community strug-
gle for Trayvon to be seen asa child, a good person, notan**** ... and for the
Black community at large to also be seen through a humanizing lens. This
struggle for the humanicy of our children following the thef of their bodies
by police and whire supremacists repeated itself with cach state-sanctioned
murder. Each was heartbreaking,

At the two-year memorial for #AndrewJosephllIl in Tampa in 2016,
Decanna Hardy-Joseph, the 14-ycar-old’s mother (who is also my cousin),
recounted how Andrew was perfectly-mannered, a scholar-athlete, never
trouble, a joy. The Josephs were Huxtable-level perfect; the parents, Andrews
(the elder) and Deanna, had been high school sweethearts, were college-ed-.
ucated, professionals, lived in a gared community, invested in charicty work,
and had two smart, charismatic, beautiful children—Andrew and Dejaq
They survived intact despite being ravaged by Hurricane Karrina and haw
ing to resettle from New Orleans to Tampa. It was outrageous that 14-Yiﬂ‘
old Andrew—a kind boy, who was simply trying to help his friend
was being harassed by police at “Student Day” at the County Fair—wuw
be targeted, detained, strip-searched, labeled a gangster, removed from
fair, dumped on the side of the freeway (along with five others ... of
total “ejected” that night ... all of them Black boys), and marked for dea
by police. As Deanna’s shiny round face, perfectly-shaped mouth, mothe
softness, with hauntingly sad eyes, tells the story to the crowd circled-y
outside the fairgrounds, we are all ourraged that they could treat her
like less than a dog. Our chests fill with rage and pain. There is stillness
the circle. Then #CaryBall's mother steps forward. She had come to suppy
Deanna from St. Louis, where Cary had been an honor roll student, \'ﬁl
3.86 GPA, high ambitions, promise ... stolen by the gun of 2 police
who didn’t see who he was; they saw him as a thug, a n*****. Mike Browh,
then moves in. He spoke of how his son #MikeBrown planned to becoy
an aircraft mechanic, of how he loved his grandmother, of his warmthy
who he was as an 18-ycar-old young man and how Ferguson police
trayed him as an animal, 2 brute.

As we stood in that circle, the warmth of the Florida sun baking
tears that Aowed freely, I thought about my own three children. None
them had a 3.86 GPA. My middle daughter was a “frce spirit” who
often be found under her desk at school, carried slime in her pocket,



out of turn in class, found humor in everything, and laughed loudly, defi-
antly, in a manner that filled entire campuses, and frustrated teachers, ad-
ministrators, school police...and her mother ro no end. My oldestisa born
revolurionary, who regularly challenged autherity, and organized others
to do the same, especially in the face of white power-holders and “good
Negroes™ who propped up racist institurions. 1 couldn’t say of them what
these parents were saying of Andrew, Cary, and Mike, but weren't they
worth their lives, too?

Why must our children be perfect to live? Why do they have to pull
up their pants, or gee good grades, or be respectful, and have ambitions, to
live? Why can't they be children who hop fences, cuss when they're out of
their pareats’ earshot, smoke a little weed, hate math, have dangerous-joy-
ful lives, make mistakes, and recover from them? What if Yuvetce shoplift-
ed at Home Depot? What if Ezell jaywalked? Whar if Mike stole cigars?
What if Redel robbed the pharmacy? Or if Devin went for a joyride in his
dad’s girlfriend's car? What if Jesse werc tagging? What if Wakiesha cussed
out the prison guard? Whar if Kisha and Marquintan were high in the car?
Whac if Richard spent his childhood in Youth Authority? Or if Carnell
had a gun in his waistband? What if A] were in a gang? I'm not saying chat
any of these things are true, but what if? If the folks on whose behalf we

struggle weren'e perfec, if they were n*****, are they not worch their lives?
W hite-supremacist-patriarchal-heteronormative-capitalism socializes
us to aspire to “good Negro™ status. It convinces little Black girls from East
Ozkland to graduate from Howard—summa cum laude and Phi Beta Kap-
pa, to pledge the oldest Black sorority, to earn PhDs, to be in the “right”
rooms ... with other “good Negroes,” to learn to taste wine, to only laugh
intentionally, to favor jazz over hip-hop, to submit to a political and social
grooming process that sets us up for “firsts” titles, and the illusion of power.
It convinces us to revel in exceprtionalism, that there is a such thing as in-
dividual advancement, and that those who are denied pats on the head by
benevolene clites are somehow inferior. We are told that to buy in is not the
same as selling ou, that we can be a “credit to our race” without being of the

sxex

s. We are trained to have disdain for

people. “Good Negroes™ are notn
them, to despise them, to deny the n**** within our own selves, to redeem
oursclves from ix, to kill it. But our position as “good Negroes™ is tenuous,
Its bestowed by a power structure that preys upon us, but requires us few to

veil its cxistence.



L J

Killed just ewo days after #MikeBrown in Ferguson, #EzellFord became the
touchpoinc for Black Lives Matter organizing in Los Angcles. The 25-year-
old, intellecrually-disabled Ezell was well-known and beloved in his neigh-
borhood, 65th and Broadway, a space where young Black men were especially
targeted by police. LAPD officers Antonio Villegas and Sharlton Wampler
were harassing Ezell on August 11, 2014, They escalated, got him face down
in the street, and shot him point-blank in the back. The official autopsy
showed a muzzle imprint burned inco Ezell's skin, likely the fatal shot. The
neighborhood and Ezell's family were retaliated againse for speaking our; po-
lice berated his family, ran up in their house, and arrested one of Ezell's most

"ourspoken cousins on an “unrelated” charge. Community outrage sparked
Qccupy LAPD, an 18-day, 24-hour encampment in front of LAPD head-
quarters that ran from December 2014 to January 2015. LAPD Chief Char-
lic Beck justified police actions. As the Civilian Police Commission prepared,
to rule on whether or not Ezell's murder was in-policy, we knew it was im~
poreant to pressure the mayor, who appointed the commissioners.

On Sunday, June 7, 2015, two days before the scheduled ruling, abou~
a dozen of us, dressed in white, prayed together and sang spirituals as
filed down Irving Ave., gathering in front of the wrought iron and bric}
fencing that encircled the mayor’s mansion. I had been to the mangjon hr
fore, gathered in its lush gardens, cating decadent hors d'oeuvres,
in with women of means decked out in flowery dresses and floppy na.
knew Eric Garcerti. We shared mutual friends. He'd given me his person
phone number just months before. I was being considered for commiss
appointrnents and had been contracted by the city as a researcher. I was
most “good Negro” lists, and the Black clite often saw me as next up ir
line of Black political succession.

It was still dawn when we knelt at the front gate and poured libatie
in Ezell’s name. As the sun rose higher in the sky, we took to social med,
pledging to occupy, challenging the mayor to come out, and finally carg
ing him trying to leave out the back door the next morning. We bloclk
his blacked-oue SUV with our bodies. As T approached his open wing
could feel my fledgling good-Negro stacus slip away.

I've been arrested six times as a pare of movement work (after a
times as a juvenile ... for less noble reasons). I have been threatened

trumped-up charges that could have gotten me some serious time. I've



threatened, surveilled, intimidated, and physically roughed-up by police.
I've been doxed by white supremacists. My children have been targeted and
placed on lists. My name no longer appears on lists for official gathetings. I'm
no longer the “good Negro™ ar the dinner table. The husband of a public offi-
cial pointed a loaded .45 at my chest and said, “I will shoot you.” [ have plum-
meted from the “good Negro” pedestal upon which I was once positioned.
‘The truth is, such status is always illusory. It is never assured. The pedestal
is always wobbly. The truth is, we are all n**"*s ... even when we pretend to
be “good Negroes.” We must not reach for a status that is only bestowed by
a white supremacist system that really despises us. We must resist. To claim
not only our alignment with n****s, but our identity as N****s ourselves is
- the greatest act of deflance; ic is our sacred duty as descendants of enslaved
people, freedom fighters, street corner husters, and our own grandparents.
Ultimately N**** theory—and praxis—is what will get us free.



N*GGA THEORY

Race, Language, Unequal Justice and the Law

JODY ARMOUR



PROLOGUE

NiIGGA THEORY: A SONG OF SOLIDARITY

all me a Nigga.

Call ME & Nigga: 1 urter these words as a political barele ery

for the Black, damned, and forsaken—that is, for the stagger-

ingly high percentage of poor black boys and men languishing
in jail cells, for those selling drugs, gangbanging, or otherwise scrambling
for survival and self-respect.

1 say it because we have a fundamental divide that needs bridging. This
divide is culcural facr as well as a social fact. It is an economic divide crossed
by moral judgment. It is the divide berween the haves and the have-nots,
but it is also, for many, seen as a divide between the morally upstanding and
the morally corrupt. This book will dismantle that distinction.

And it will dismantle it with Nigga Theory. So call me a Nigga With
Theory. NWT.

*

Call me 2 Niggn is what language philosopher J.L. Austin would call a "per-
formative”—a form of symbolic communication that perforsus a social ac-
tion, a “speech act” that doesn't simply say something—it does something.!



Phrases like “I pledge allegiance”™ and “with this ring, I thee wed,” and “I
promisc” epitomize liugwistic bonding performatives. Nonlinguistic ones
include flags (likc Old Glory), personifications (like Uncle Sam), and mel-
odies (like instrumental versions of the Ster-Spangled Banner and Amer-
ica the Beantiful). In political communication bonding performatives like
these unify and rally individuals; they create collective social actors and
forge social identities. And re-appropriating ugly racial epithets like “nigga”
and “niggas” can turn them into forceful bonding performatives. Reviled
and revered rapper Tupac Shakur bonded with black criminals by expressly
linking “brothas,” “Niggas,” and “criminal gangstas,” or “G’” in the follow-
ing hook, from his solidariry dirge, “Life Goes On™

How many brothas fell victim to the street

Rest in peace, young Nigga, there's a heavenfora G
Be a lie if told you that I never thought of death
My Niggas, we the last ones left.

Despite having no criminal record myself, I say call me 2 Nigga to perform
my solidaricy with and rally political support for black criminals and con-
victs: those in my family, those in the poverty-stricken neighborhoods down
the hill from my own economically gated community, and those in cynically
de-industrialized rustbelr cities like my hometown of Akron, Ohio, where
crime goes hand-in-hand with concentrated disadvancage. [ also say call me 2
Nigga to promote uniry and assert solidarity among blacks across moral lines
of good and bad, right and wrong, wicked and worthy. And because a grossly
disproportionate number of the black criminals we judge to be bad, wrong,
and wicked are poor, I utter this profane performative to promote a necessary
political alliance: an alliance between the statistically less “crime prone” black
bourgeoisie and the more “crime prone” black underclass.

<

The vilification of a “crime prone” underclass figures centrally in what [ call
“Good Negro Theory™: the values, beliefs, and assumprions that underlie
cfforts to morally and politically distinguish between law-abiding “good
Negroes” and law-breaking “nigpas.” In its place [ offer “Nigga Theory”
Earlier gencrarions of civil rights advocates found that they were most

successful—their rheroric most effective—when they distinguished and



distanced themsclves from the most stigmarized clements of the black (for

present purposes, disproportionately poor, law-breaking black) community

and drew the atrention of the public and policymakers to certain black peo-

ple, namely, those understood by mainstream whirtes as “good,” “sympathet-

ic” and “respectable” {for present purposes, disproportionately beteer off,

law-abiding black pcople). This political strategy—commonly called che
“politics of respectability”—was pracriced by civil rights era activises and
rested on the belief that racial oppression can only be ended if black people
prove to whites that they arc worthy of respect and sympathy. Even if the
basic social order is unjust and racist, this theory goes, blacks must show
they look at the world through conventional moral lenses and aspire to the
same moral codes as the white middle class.

Nigga Theory is a repudiation of Good Negro Theory and the politics
respectability on which it rests.

But first a quick word to those who might object. As part of my politica
practice, L have made my performative declaration, call me 2 Nigga, in many
venues, under many different conditions. I have said it, or performed
in prisons and intervention programs for juvenile and adule offenders
black churches and before formal gatherings of black judges and justicvL.
and in the company of scholars at conferences, in performing arts halls, un
versity auditoriums, downtown law firms, alumni magazines, 2and on soci
media. In other words, I've vetted this inviration to bond with black crim
nals with three key audiences: 1) the objects of our criminal condemnatioy
themsclves, namely, the truly disadvantaged blacks who are doing time
still doing strect crime; 2) the weightiest authorities on morality and
tice in the black community, namely, the black church and judiciary;

3) those who must morally assess black wrongdoers on juries, in leg_
chambers, and at the ballor box, namely, ordinary Americans of an \.1‘
and walks of life,

Some vehemently reject my use of the emotionally charged cj
phrase, and they do so on one of two grounds. First, some contend
any sentence that wholcheartedly embraces the word “nigga” cannowme
progressive performative utterance and cannot unify Blacks or prod
positive social change; [ respond to their concerns in a chaprer devotey
ordinary language philosophy and the N-word. Others object not to
word “nigga” itself but to my self-referential use of it—rthat is, they see
statement call me a Nigga as a claim that cannot be authentically utte
by a respectable law professor in reference to his own privileged



sclf. The following blog criticizing my exhortation succinctly captures
this viewpoint and the righteous invective that often accompanies it:

Prof Armour, I've met niggas.  know niggas. I have nigga clients. You,
sir, are no nigga. First, you graduated high school, then you graduat-
ed college, then you became a professor. You've probably never even
fired a gun, let alone killed anyone. Your son will never visit you in
prison. You've probably never sold a single gram of cocaine, and I'll
bet a thorough inspecting would reveal no gang tats anywhere on
your body. You drive a German sedan with GPS but not 22" chrome
wheels. You don't receive public assistance, daydream about starting
a record album, or have half-dozen illegitimate children you don't
support. You probably have a six-figure salary from legitimate sourc-
es. You are about as far away from a "nigga” as a black man can be.
Hell, I may be more nigga than you.

So 1 say call mie a Nigga despite not fitting this popular stereotype—despite
my lack of a criminal record, my light-skin privilege (I've been called a yel-
low nigga, a sand nigga, and a Spic), my Ivy League diplomas, my respecrable
salary befirring the occupant of the Roy P. Crocker Chair at the University
of Southern California Law School, my residence in the Black Beverly Hills,
my three sons who arrended exclusive private high schools and colleges, my
respectable rims, my fluency in “ralking Whice,” and my red-headed Irish
Catholic mom. Thanks ro my lighter shade, academic pedigree, chaired pro-
fessorship, rax bracker, ZIP code, speech patterns, and mixed ancestry, [ am
not what cognitive science would call a “prototypical” nigga.?

If the sentence calf me a Nigga were a statement of facr, or if the blood-
soaked epither on which it turns had a fixed meaning, which it does not,
then perhaps I could not authentrically uceer it and perhaps its use could not
produce “real” social change. But the boundaries of “nigga” (lower-case “n”)
and “Nigga” (upper-case “N”), like most linguistic boundarics, are malleable
and always up for grabs, and I, like many others, am repurposing the words
as rermns of art in an oppositional discourse that uses words as tools, tools
thar can accomplish two tasks, one critical, the other political: 1) T use “nig-
ga" (lower-case “n”) crirically, conceprually, and analyrically to highlighe and
isolate and ultimarely refure illegitimate and unreliable moral condemna-
tions of disproportionately poor black wrongdocrs whom many oucside and
inside the black communicy “nigger-" and “nigga-rize”and, 2) I use “Nigga”



(upper-case “N”) politically ro stand in solidaricy with wrongly vilified black
criminals and rally resistance 1o a commeon foe, namely, “rough on crime”
“eye-for-an-eye” “lock 'em up and throw away the key” retributionists re-
sponsible for the disproportional incarceration of black eriminals, especially
violent ones. 1 say call me a Niggn to contest what that condemnatory word
and concept mean, and through that contestarion to unite law-abiding and
law-breaking blacks and more generally to undermine the moral distincrion
between criminals and non-criminals of all races. This book reses on the ba-
sic premise that struggles over the meaning of troublesome and transgressive
words and symbols can drive radical social change.

>

But I say call me 2 Nigga, first and foremost, to assert solidarity with and
press love for a criminally condemned man whose conviction relegated hiry
to the status of 2 nigga in the cyes of many and whose legacy lives in ever-
word [ speak or scribble about blame and punishment: 1 look at our crirg
inal justice system through lenses ground and polished by bis cxperien
I cannot think abour legal writing withour sceing a black man desperat
click-clacking on a Royal manual typewriter on his cell floor, deep into
night, in search of his own salvation. That man, doing 22 to 55 in the O
Seare Penitenriary for possession and sale of marijuana: he was my dad.
that stood between him and a lifetime of iron bars and cell blocks and pr
on yards was word work—norhing but the Queen’s English he and
Royal keyboard could erank ouvt. After teaching himself to ralk and ¢
like a lawyer from the warden’s own law books, he drafted his own w
and represented himself pro se through the scate and federal court syst¢
delivering his own oral arguments to appellate tribunals along the "
ultimnately vindicaring himself in Armonr v. Salisbury (492 F.2d
Sixth Circuic Courc of Appeals case I now teach to my first-year
law students. #Poeticustice.

My love for and sympathetic idenrification with this parr.iculqr
convict makes me, according to the logic of those who seck to
black criminals, a Nigger Lover. That logic makes my mom, graimj
eight brothers and sisters, and everyone else who sympatherically ic
fied with him, Nigger Lovers. Indeed, given the millions of moms,
sons, daughters, relatives, and fricnds who sympathetically identify
black eriminals, including violent and serious ones, Nigger Lovers



poignant and supremely ironic sense number in the millions. Indeed, ic will
be useful co make Nigger Lover a term of art, properly applicable to anyone
who empathizes or sympathetically identifies with a black criminal, includ-
ing those who are violent. The substantive criminal law requires that jurors
convict only morally blameworthy wrongdoers, under the ancient legal
maxim actus non facit vewn, nisi mens sit rea—in Blackstone’s transiation,
“an unwarrantable act withour a vicious will is no crime at all.” Under this
mens rea principle, as it has come to be known, it is unjust to punish some-
one who commits an “unwarrantable act”—the acrus rea—unless he acted
with a “vicious” or wicked will. This requirement invices jurors to fully or
partially excuse wrongdoers with whom they sympathize, and so a black de-
fendant’s freedom in a criminal crial often rides on the abilicy of his lawyer
to transform often racially resentful jurors into Nigger Lovers. Ironically, as
a child I often heard other whites refer to my mom as a “Nigger Lover” for
her participation in what many around her viewed as morally condemnable
conduct: the dreaded commingling of gene pools called miscegenation. Of
course, the commingling of black and white gene pools has been going on
in America since its inception. White male slave owners violently inject-
ed cheir genes into the black population through the rape of black female
chattel for hundreds of years under slavery. Nevertheless, the sight rankled
many in the fate 1950s and carly 1960s: my Irish American mom, with her
head full of laming red hair, and my 6’8" barrel-chested black dad, the cwo
of them looking like Lucille Ball and LeBron James, kicking along main
street in stride—one, two—arms locked, unmistakably macched. The ob-
scene thought of this big black man skinny-dipping in their European gene
pool provoked racially resentful cops and prosecurors to railroad him.

1 also say call me a Nigga vo forcefully assert my solidarity with and love
for the black boys I grew up with in Akron, Ohio, once home to all four
major American tire makers (Goodyear, Goodrich, Firestone, and Gener-
al Tire) and known as “Rubber Capital of the World.” Unuil, that is, tire
makers took their unionized, good paying, low-skilled jobs to cheaper labor
markets down South and overseas, leaving behind neighborhoods mired in
joblessness, alienacion, and crime. If the Midwest is America’s heartland,
this nation suffered a myocardial infarction and gross necrosis in the 1960s,
1970s, and 1980s duc to interruption of the job supply to this arca. The de-
structive consequences of rustbelt necrosis never reached our family while
my dad was a free man, but when he essentially got “25 with an L” (a sen-
tence of 25 years to life) a week after my cighth birchday, his eight kids and



wife went from a comforeable Cliff Huxtable and the “Cosby kids” stan-
dard of living to crumbs and roaches and rats. Most of the poor black boys I
suddenly began running those cynically de-industrialized streers with have
been convicted of criminal wrongdoing—especially the ones with ambi-
tion, backbone, and grit. That makes them, by the Black Criminal Litmus
Test of a nigga—by our shared history, and by our bonds of murual love
and respect—"my Niggas.” In calling them sy Niggas, I am saying that cven
though they mect the litmus test of criminal condemnation and I do not,
and even though they are morally responsible for criminal acts chat I have
never committed, there is no real moral difference berween them and me,
All thae distinguishes us is Juck.

In my ycars writing these reflections on the power of linguistic bonding
performatives like call me 2 Nigga to promote unity and polirical action, I
inadvertently grew a vociferous monlinguistic political performative on the
top of my head: a lengthy, kinky, loud-and-proud Afro. Unabashedly nap-
py and self-affirming, big Afros in my youth represented the gravicy-defy-
ing antichesis of the wind-flapping-in-your-hair white standard of beaucy
by which many black pecople’s full lips, broad noses, kinky hair, and dark
skin were deemed inherently ugly. Many world cultures shared this negative
view of nacural black features and many black Americans internalized Euro-
centric beauty standards, frequendy referring to straight hair as “good” and
their own naturally nappy variety as “bad”™—ht only for lye and presses and
weaves and relaxers. Thus, those who donned big “naturzls” took so-called
“bad hair” and contested its negative social meaning, inverting and rrans-
valuing nappiness into a sensuous nonlinguistic bonding performartive, the
exact equivalent of linguistic ones like “Black is Beautiful” and “Say it loud,
I'm black and I'm proud.” Both the Afros and the slogans promoted so-
cial and political solidarity among black people in the mid-to-late 1960s,
creating alliances of loyal individuals capable of producing change through
unified social action. This is why Black Power proponents of that era—in-
cluding members of the Black Panther Party and iconic political activisc
Angela Davis—routinely “utcered” big Afros as part of their oppositional
political discourse.

Black Power proponents who donned Afros and used follicle fashion
to protest undemocratic subordination were far from the first “radical”
Americans to use the symbolic power of fashion ro fight illegitimate
assertions of power. This honor and distinction goes to the carly revolu-
tionist Philadelphia militiamen, who in the mid-1770s resisted putting on



conventional uniforms, preferring instead hunting shirts, which they said
would “level all distinctions™ within the militia. In so doing, they were both
struggling over the meaning of symbolic communication and using the sym-
bolic force of fashion to bond rogether.* This American political tradition
of using the bonding force of fashion to rally resistance in the face of illegit-
imate assertions of power resulted in suffrageeee bloomers in the mid-19%
century® and, more recently, produced another forceful nonlinguistic per-
formative: the hoodie. This article of clothing was worn by black 17-year-
old Trayvon Martin on the occasion of his fatal shooting by neighborhood
watchman George Zimmerman, who claimed to reasonably believe that
Martin posed an immediate threat of death, serious bodily injury, or “forc-
ible felony” After the killing, students, pundits, and politicians donned
hoodies to stand in solidarity with victims of racial profiling and to bond
with others who saw a miscarriage of justice in the failure of police to prop-
crly investigate the shooting or charge Zimmerman. Like “nigga” as a word
and “bad hair” as a physical characteristic, a hoodie as an article of clothing
carries a negarive social meaning. Especially when pulled over the head of
an unidentified black man, the hoodic is strongly associated with wicked
criminality in the minds of many Americans: one often sees them in grainy
black and white photos of armed assailants on local newscasts, prompting
Geraldo Rivera ro assert on Fox and Friends on March 23, 2012, that the
hoodie was as responsible for Trayvon’s death as Zimmerman, which in
turn inspired a “Million Hoodie March” in New York that attracted hun-
dreds of protesters, many of them wearing hoodies.* Whatever the merits
of that assertion, it is hard to deny the association in the popular American
imagination berween hoodies, young black males, and crime.
Nevertheless, I had no intention of shouting a nappy political state-
ment from the top of my head. Instead, my prodigious performative grew
out of my preoccuparion with researching and writing this book, which
caused me to miss months of trips to my neighborhood barbershop, Hair
Archirtects. As my thesis expanded and grew more radical, so did my nap-
pY hair. Over time, my thesis and hair became inereasingly intertwined,
like serpentine vines of ivy climbing a redbrick wall. I did not realize how
intertwined they had become until I overheard lawyers from LA’ oldest
“city” clubs, the California Club and the Jonathan Club, describe my wax-
ing nappiness as “impertinent” and “unprofessional.” These clubs are bas-
tions of corporate and civic power where restraint in bearing, manner, and

style are de rigucur and where, following strice dress codes, soberly attired



movers and shakers dine and hang out and cut deals. Both clubs barred
blacks, Jews, and women from membership until the mid-1980s, when
privilege holders were dragged kicking and screaming into the 20" century
by lawsuits, threats of lawsuits, a city ordinance, regulatory agencies, and
the harsh glare of publicity. What's more, some of my law students referred
to my cscalating Afro as “ironic;” in that it made me “look like a criminal”
at the same time I teach criminal faw. Over time and guite by accidene,
my hair has grown into a nappy illustration of nonlinguistic political dis-
course: once dormant, it has been stirred to life by my reflections on thes
revolutionary power of words and symbols—even ugly epithets and “bady
hair”—to pinpoint injustice and bond people together. In this spirit, eack
morning I activate the performarive power in my kinky coils by grabbiny
a wide-toothed pick by its clenched black fist and sinking its teeth int
densely woven mats of hair, followed by choppy outward thrusts in rajgy,
succession that propel spiral shafts vertically into a big, rounded Bat-Siy
nal of solidarity wicth Black Lives Martter.

*

My father licigated his way out of prison by proving that the District Ager
necy who prosecuted him deliberacely lied to the jury. The DA repe
assured them thar he had not promised the state’s principal witncssul
serving a long sentence) leniency in return for testifying against my
when in truth they had struck that very bargain. My professional obser
tions of DAs over the last 235 years have only deepened my distrust. As
fessor John Pfaff shows in Locked In: The True Causes of Mass Inmrcerrrn
and How to Achieve Real Reform, first among those true causes of rac
mass incarceration is the nearly unchecked power of DAs: more tha)
drug laws, punitive judges, overzealous cops, or private prisons, prosecu,
have been the main drivers of the prison boom over the last 30 yearg
found thar although crime was steadily declining in the 1990s anda
which one would expect to be accompanied by decreasing incarcu
rates, these rates instead soared, for a simple mathematical reason: the_
ability that a DA would file a felony charge against an arrestee rough.
bled from abourt one in three to nearly two in three. More than any
single class of elected officials, prosecutors are responsible for quadrug
the number of people incarcerared since the mid-1980s. Excessive
and punishment has been the stock in trade of prosecutors for many



at least in part because many DAs have attempted to bolster political ca-
reers by racking up convictions.

Therefore, any criminal justice reform, any way out of the carceral state,
any way out of the New Jim Crow, any way forward from our current gulag
culture, lies in reform at the prosecutorial level. And that will require a new
way of thinking. A new theory of justice. It will require Nigga Theory, and it
will require progressive prosecutors.

*

Until very recently, I would have scoffed at the notion of a “progeessive,” lec
alone a “radically progressive” or “revolutionary” prosecutor. It would have
seemed a ridiculous oxymeoron.

But since 2013, voters have elected roughly 30 reform-minded prosecu-
tors, some of them fundamentally reinventing the role of the modern Dis-
trict Attorney. For instance, Larry Krasner, who campaigned on eliminat-
ing cash bail, reining in police and prosecutorial misconduct, and ending
racialized mass incarceration, won the race for District Attorney of Phil-
adelphia, with 75% of che vote in the general election. In a packed lecture
hall in 2018, DA Krasner told my USC law students that ending racialized
mass incarceration is “the mostimporeant civil rights issue of our time” and,
moreover, that the difference between a “traditional” and “progressive”
prosecutor is that the latrer is a “prosecutor with compassion” and “a pub-
lic defender with power.” This growing crop of “prosecutors with compas-
sion” and “public defenders with power” has upended my par, binary way of
thinking about the role of the DA. I now recognize the potential of radical-
ly progressive DAs to promorte decep cuts in racialized mass incarceration.
Such prosecurors adopt a fundamentally different moral compass and con-
ception of justice than do traditional “law and order” DAs, the ones whose
moral, legal, and political compass sharply distinguishes between victims
and perpetrators. They recognize that “hurt people hurt people” and refuse
to subordinate the values of restoration, rehabilitation, and redemption to
those of retribution, reraliation, and revenge.

I will refer to 2 truly transformarional DA commitred to rolling back
racialized mass incarceration as a “radically progressive prosecutor” because
the simpler “progressive prosecutor” is alrcady becoming a hollow buzz-
word, fashionable in political circles, but too often used to paper over un-

progressive prosecutorial pasts. For instance, in her new book, The Truths



We Hold, erstwhile 2020 Democratic presidential candidate Sen. Kamala
Harris (D—Calif.) routs her record as a “progressive prosccutor,” from the
start of her career as a line prosccuror in San Francisco, up through her
tenure as California Attorney General. Bur does a “progressive prosecutor”
defend cheating DAs who have been thrown off cases for withholding evi-
dence (Orange Counry), falsifying evidence (Kern County) or lying under
oach, as happened in a Riverside case, Baca v. Adams, involving a corrupt
prosecutor chillingly similar ro my dad’s DA In Baca, Harris’ office op-
posed an appcal by a defendant who was convicred after the prosecutor in
his case, just like my dad’s DA, lied to the jury about whether an informant
received compensation (in the form of leniency) for his testimony. Harris’
office only withdrew its opposition to the defendant’s appeal after a pancly
of Ninth Circuit judges asked embarrassing questions about why none
the lying DAs were being charged with perjury and threarened o release
an opinion that named names if Harris’ office kept up its misguided oppo
sition to the appeal. And does a “progressive prosecutor” fight the releas
of a wrongfully convicted man, incarcerated based on the testimony of
ing cops, as in the case of Daniel Larsen?® Does a “progressive prosecutor
advocate for and then enforce an anti-truancy policy that arrests and jai
mothers of kids who are chronically truant?® Docs a “progressive proscg
tor” in 2014 simply laugh in the face of a reporter when asked abouy
position on marijuana legalization? Does a “progressive prosecutor” rew,
to join other states attempting to remove marijuana from the DEA’s lis~
most dangerous substances? Does she refuse to resist the federal crackdo\
on weed?'®° Of course not! But in every case Kamala Harris did, making
a “progressive prosecutor” only in a Pickwickian sense. To distinguish
so-called progressive prosecutors from truly transformative ones, [ will
to the latter as “radically progressive” or even “revolutionary”™ prosecu
labels that incrementalists, centrists, and shape-shifting traditionalists
find harder to misappropriate in furtherance of their political ambition
And crue criminal-justice reform requires not only radically propa
prosecutors, but equally radical lawmakers, ones with rorally different
al compasses than those guiding centrist Democrats like Joe Biden, whe
an address on live television in 1989 excoriated then-president George
Bush for proposing a billion-dollar investment in the War on Drugs
in Biden's view, did “not include enough police officers to carch the viol
thugs, enough prosecutors to convict them, enough judges to sente
them, or enough prison cells to put them away for along time.” As rece



as April 2016, Biden insisted that he was “not at all” ashamed of his central
role in passing the draconian 1994 Violent Crime Control and Law En-
forcement Act, an accelerant for mass incarceration better known as the
“Clinton crime bill.” Biden, Bill Clinton, and Kamala Harris are vivid re-
minders that many lecading liberals and “progressives” rose to prominence
by pushing carceral policies that treated punishing black people as political
currency, in the process separating families, destroying communities, and
hobbling whole generations.

Radical criminal justice reform will also require the involvement of activ-
ists, advocates, journalists, commenrators, clergy, public defenders, grassroots
political organizations, and radically progressive voters, since they, ultimately,
decide the political face of radically progressive elected officials. Radical re-
form will require all these agents of change to take on the monumental task of
redefining this nation’s values and moral norms in matters of blame and pun-
ishment. And the urgent question confronting any and all eruly progressive
reformers is this: Through what moral, legal, and political lenses do radically
progressive people committed to making decp and lasting cuts in racialized
mass incarceration look at blame and punishment?

Nigga Theory expounds a radically progressive moral, legal, and political
framework for DAs, Public Defenders, lawmakers, activists, and voters to help
transform how we think and feel about the disproportionately Black minds,
bodies, and souls we currently cage in the name of justice. At the heart of this
framework is someone whom liberal critics of mass incarceration too often
discount or deny: the violent offendet. The widely accepted liberal narrative
about racialized mass incarceration, as popularized by Michelle Alexander’s
important and influential book, The New Jim Crow: Mass Incarceration in
the Age of Colorblindness (2010), argues thac racist lawmakers responded to
the civil rights era triumphs of Blacks over state-sancrioned racialized segre-
garion—Old Jim Crow—by shifting to another institutional mechanism of
racial oppression: the criminal justice system. According to Alexander, the
federal government launched the War on Drugs, with “low-level nonviolent
drugoffenses” driving the explosion in US incarceration rates, “The impact of
the drug war has been astounding,” Alexander writes. “In less than 30 years,
the US penal population exploded from around 300,000 to more than 2 mil-
lion, with drug convicrions accounting for the majority of the increase.” Ree-
ognizing that “violent crime tends to provoke the most visceral and punitive
response,” Alexander spells out the most forceful argument of “defenders of

mass incarceration” who claim that it is not a form of racial oppression:



They point to violent crime in the African American community asa
justification for the staggering number of black men who find them-
selves behind bars. Black men, they say, have much higher rates of
violent crime; that's why so many of them are locked up.

Her go-to response to those who defend racialized mass incarceration as cen-
tered on violent offenders, reiterated in no uncertain terms chroughout the
book, is that “violent crime is #o¢ responsible for mass incarceration” Warn-
ing readers not to be “misled by those who insist that vielent crime has driven
the rise of this unprecedented system of racial and social control,” Alexander
proclaims: “the uncomfortable realiry is that arrests and convictions for drugy
offenses—nor violent crime—have propelled mass incarceration.” !

The clear implication, of course, is that the “uncomfortable reality”
racialized mass incarceration might not be so uncomforrable if it afflicc
ed rnostly violent offenders rather than nonviolent drug offenders; a cor.
premise of this book is that it should be an intolerably “uncomforrah]
reality” in relation to both violent 2nd nonviolent offenders. This dg
conventional moral distincrion berween violent and nonviolent offeny,
drives the liberal New Jim Crow narrative, centering it on the latter
repeatedly making their draconian treatment the touchstone of injustic
As recently as 2015, President Obama publicly propagated this factual
nerstone of the narrative: “Over the last few decades, we've also locked
more and more nonviolent drug offenders than ever before, for longer th
ever before, and that is the real reason our prison population is so hig
It’s infinitely casier to carry a brief for nonviolent than violenr offendersy
the court of public opinion. Accordingly, Alexander places great thetor¥
weight on the distinction, declaring in one passage that “{w]e ought nen
excuse violence,” while urging in another that we oughr to excuse low-l¢,
nenviolent wrongdoing because “all people make mistakes;” “all of us
sinners,” “all of us are criminals,” “all of us violate the law at some pqi
our lives,” and “most of us break the law not once but repeatedly tl'\rl
out our lives.” For instance, “most Americans violate drug laws in thel
time,” she observes, and “[y]et there are people in the United States sel
life sentences for first-time drug offenses,” she laments—lost generarion
Blacks “rounded up for crimes that go ignored on the other side of tqy

‘The rhetorical force of this language rests entirely on the factual assu
tion that we are ralking abourt low-level, nonviolent offenses, for from
standpoint of prevailing values and moral norms it sounds preposteron



say all of us are violent eriminals or all of us violate laws against robbery, rape,
Domicide, and assauit at somre point in our lives. And of course violent erimes
are not ignored in privileged predominantly white communities, so it’s hard
to say that violent offenders in black neighborhoods are being rounded up
for, say, murders that go ignored on the other side of town. If anything,
far too few murders and other violent crimes in the black community are
solved, prompting a community organization like Baltimore’s Mothers of
Murdered Sons and Daughters to sponsor billboards calling on the mayor
to “STOP POT ARRESTS. SOLVE MURDERS INSTEAD.” Bur this
rhetoric invites a political distinction in criminal martters berween an “us”
of low-level, nonviolent, eminenty excusable wrongdoers and a “them” of
viclent ones, the ones who “jeopardize the safery and security of others” and
whose violence “we ought never excuse.”'? It invites a politics of compassion
for ordinary human frailty, as long as that frailry does not express itself in
violence. And most importanty, it promises that deep cutsin racialized mass
incarceration can be accomplished on the cheap, withour radically challeng-
ing our “comfortable” moral frameworks or political identities; all thac it
asks for is sympathy and leniency for low-level nonviolent offenders who
deep down are morally indistinguishable from the rest of us.

This is why facts marcer: different factual realities demand different
moral lenses and different us-them politics. Facrually, the liberal New Jim
Crow natrative could hardly be more wrong and misguided, rendering its
underlying moral compass and politics profoundly regressive and coun-
terproductive for anyone seeking deep and lasting cues in racialized mass
incarceration. As Pfaff points out in Locked Iz, “only about 16% of state
prisoners are serving time on drug charges—and very few of them, perhaps
only around five or six percent of that group, are both low level and non-
violent.” “At the same time,” he continues, “more than half of all people
in state prisons have been convicted of a violent crime.” Because the vast
majority (87%) of US inmates arc held in state prisons, most people in US
prisons simply are not there for low-level nonviolent drug offenses.'* The
problem with telling ehe public thar racialized mass incarceration boils
down to low-level, nonviolent drug offenders (perhaps who simply need
to be diverted into non-carceral programs) is thar this false factual account
lulls lawmakers and concerned citizens into the comforrable but counter-
productive fantasy thar deep cuts in the prison population can be achieved
by targetinga lot of relatively sympatheric prisoners. Nevertheless, this false
narrative has become an ingrained article of faith for many progressives.



The New Jim Crow deserves great credit for helping many Americans—
especially but not exclusively whicc liberals—begin to think about racial-
ized mass incarceration as a civil rights crisis rather than simply a “law and
order” problem resulting from the bad choices of bad people. When T%e
New Jim Crow was published in 2010, the debate over issues like affirma-
tive action in higher education was consuming much of the time, attention,
and other resources of the civil rights community, and Alexander’s book,
more than any other, helped establish racialized mass incarceration as the
main battlefront in US race relations, which is why the book became,
the words of one commentaror, “the bible of a social movement™—truly
monumental achievement. But because of faral flaws in its factual accounc
moral compass, and politics, che liberal New Jim Crow narrative now aceu
ally hurts more people locked in American prisons than it helps.

For instance, in 2 2016 Fox poll, more than 2,000 regisrered voters ove
estimated how many people are in prison for nonviolent drug offenses
total of 61% of respondents said that half of all prisoners in the US 4
incarcerated for drug offenses. In fact, most of the growth in state m‘is?
populations was driven by sentences for violent crimes like murder,
robbery, and rape.'® Such misconceptions about the makeup of prison };u
ulations may Iead voters and policymakers who want deep cucs i
incarceration to think they can make a real difference simply by rea
prison time for nonviolent offenders: 78% of respondents said thar 7
ple who committed a nonviolent crime and have a low risk of commg,
another crime” should be let our of prison carlier, but only 29% (inciuwd
only 42% of liberals) said they supported reducing prison time for “peoy
who committed a violent crime and have a low risk of committing anor
crime.” No majority of any race, religion, ideclogy, polirical parry, Qi
other category evaluated by pollsters supported reducing prison seng,
for violent criminals with “a low risk of commirtring another crime.
ther, about 55% of vorers said that one acceptable reason to redug
tences for nonviolent drug offenders is “to keep room for violent of
in prisons.” In other words, many viewed making curs in the incaru'
of nonviolent drug offenders as desirable, in part, because such cuts my
possible for the state to lock up more violent offenders. The muchs
bipartisan First Step Act of December 2018 (FSA) reinforced tha
providing programming and carly release measures targeting the “non,
nons”—those convicred of nonviolent, nonserious, and nonsexual
FSA critics worried chat by sharply distinguishing nons from other crim®



the legislation mighr acrually bolster the carceral state by improving the
conditions of confinement for the few—and thus defusing criticisms of
prison conditions—at the expense of the many.

By distinguishing and distancing nonviolent from violent criminals and
focusing on low-level nonviolent drug offenders, the liberal New Jim Crow
narrative promotes sentence reductions for that relatively small subdivision
of the prison population while doing little to reduce numbers or improve
the fate of the many more violent offenders left behind. Ironically, Alex-
ander criticizes traditional proponents of respectability politics for failing
to prioritize the nceds of the most disadvancaged blacks and for aggres-
sively pursuing policy reforms that would harm them, yer her own rhet-
oric fails to prioritize the needs of the most maligned and marginalized
criminals, the violent ones. It affords inclusion and acceptance for a few
but guarantees exclusion for most. Justice, leniency, and compassion for the
majority of people behind bars cannot be purchased on the cheap—it will
require deep and uncomfortable changes in our collective moral compass
and us-them politics. Traditional respectability politics distinguished itself
from a// black lawbreakers, whereas the liberal New Jim Crow narrative’s
refined brand of respectability politics distances irself only from the vio-
lent ones. Under the old, crude respectability policics, 2/ black criminals
were “damaged goods™ as representative victims around whom to rally in
the name of racial injustice, buc under the liberal New Jim Crow narrative’s
more refined version, only violent black criminals are “damaged goods,” and
the representative victims of racialized mass incarceration are the non-non-
nons. In crude respectability politics, no blacks with criminal records are
“seen as attractive plaintiffs for civil righes litigation or good ‘poster boys’
for media advocacy™? in refined New Jim Crow respectabilicy politics,
none with violent criminal records are.

The New Jim Crow analogy must reckon with a wide moral gulf—a
yawning moral chasm in politics and everyday morality—between the in-
nocent victims of state-sanctioned segregation and the more blameworthy,
violent victims of racialized mass incarceration. Through respectability-tine-
ed moral lenses, victims of traditional Jim Crow were the morally innocent
Negroes—exemplificd by iconic leaders like Medgar Evers, Martin Luther
King, Jr., and Rosa Parks—subjected to state-sanctioned social oppression
for being black. Even if some of these civil rights cra victims of social op-
pression ended up in mug shots or jail cells for protesting their subjugation,
typically it was for civil disobedicnce in the name of morally praiseworthy



resistance. By stark contrast, most blacks who are subjected to state-sanc-
tioned racialized mass incarceration are nor morally innocent. Mose are
violent or serious offenders who made criminal choices to commit crimes
of moral turpitude, ofien preying on the most vulnerable members of their
own already marginalized communirties, The stare blames and punishes such
offenders on the basis of whar they did, not simsply for who they are, making
them problematic as “attractive plaintiffs for civil righes litigation.” Viewed
through respectability-politics-tinted moral lenses, the Old Jim Crow op-
pressed morally innocent Negroes, making them true victims of racial op-
pression, while the so-called New Jim Crow oppresses mostly serious black:
wrongdoers, making them authors of their own plights, not true victims.

Nigga Theory says, let’s see things clearly.

Good Negro lenses reinforce the common but regressive distinction be.
tween social oppression and self-destruction, that is, between the kind
racial injustice at the heart of the Old Jim Crow {innocent Blacks suffen
ing racial oppression for which America clearly can be held collectively
countable) and the kind of racial injustice really ar the heart of the New,
Crow (culpable Blacks, disproportionately trapped in criminogenic sou
conditions, who consequently disproporticnately make bad choices). T
bad choices might be seen to break the causal chain between racial oppi
sion in America and racialized mass incarceration, thus absolving Amer§
of accountability for the foreseeable and viclent criminal consequences
its unjust basic strucrure. Through such distorting lenses, there is no mgy,
equivalence between social oppression and self-destruction—that is
tween Medgar, Martin, Rosa and a murderer or an armed robber servag
life sentence. Nigga Theory begs to differ.

Death penalty cases provide another illustration of how the lensey
Nigga Theory differ from approaches to blame and punishment that
to garner greater support and leniency for wrongdoers solely by focusirty,
tention on those who are more appealing when looked at through conw
tional moral lenses. The great rherorical force of DNA exoncrations—
possibility of executing the innocent—has played a big role in the deg]
public support for the death penaley over the lase 20 years. For i,
Republican Governor George Ryan of Illinois, once a supporter l!x
ital punishment, declared a moratorium on executions in the state,
granted clemency to all 171 inmates on death row, after 13 Hlinois
mates who had been convicted and condemned to death were exonera
some just hours before their scheduled lethal injections, “Until I



surc that everyone sentenced to death in Hlinois is truly guilty,” said Ryan,
“no man or woman [facing execution] will meet thac fate.”

But Nigga Theory rests on the premise that the greatest driver of mass
incarceration and threat to racial justice in eriminal matrers is not false con-
victions of factually innocent people or excessive sentences for low-level
nonviolent offenders, bur rather the disproportionate blame and punish-
ment of guilty black people who have committed serious or violent offens-
es. Just as deep cuts in racialized mass incarceration cannot come simply
from diversion programs for low-level nonviolent drug offenders, deep ra-
cial injustices in capital punishment cannot be remedied simply through
the protection of innocent people from wrongful convictions and execu-
tions. In fact, just as focusing decarceration efforts on low-level nonviolent
drug offenders perversely deepens the plight of most American prisoners,
focusing anti-death penaley effores on avoiding the execution of innocent
people can deepen the plight of most death row inmates because the factual
guilt of most may not be in any real doubt. My dad was given alife sentence
despite his factual innocence, but he'd be the first to tell you that che fac-
tually guilty far outnumber the factually innocent behind bars. Certainly
Stanley “Tookie™ Williams, whose execution by the state of California I
foughe and then wrote a play about-—called Race, Rap, and Redemption—
was factually guilcy of committing multiple premeditated murders. Inno-
cent black people disproporticnately condemned to death can be readily
recognized as victims of social oppression, whereas guilty wrongdoers are
routinely viewed as authors of their own demise, echoing the “social oppres-
sion of innocent Negroes™ vs. “self-destruction of guilty niggas” dichotomy
embraced by proponents of respectability politics and refuted throughout
this book.

By keeping attention trained on serious, violent, and guilty wrongdoers,
Nigga Theory makes clear its rejection of even an error-free death penaley.
Even if we achieve practical cerrainty about a person'’s factual guilt, and thus
save all the falsely accused innocent lives that can be saved by wringing that
kind of crror out of the criminal justice system, the determination that a
factually guilty person is deathworthy is profoundly and directly a moral
judgment about their subjective culpability and juse deserts, and this moral
judgment can be just as rife with error, bias, and arbitrariness as faceval, kill-
er-identification “whodunit™ judgments. The excessive blame and punish-
ment of guiley black offenders, especially the violent and serious ones who

most inflame the urge for reraliation and revenge, is a much more pervasive



and pernicious problem, running throughout every phase of the criminal
justice system, than the problem of wrongful convictions or executions of
innocent blacks (which is not meant, at all, te minimize the grave scrious-
ness of the latrer).

In order to break out of the trap of mass incarceration, we, as a society,
need to rethink the basic processes of our criminal justice system chrough
the moral and legal lenses of Nigga Theory, lenses that expose a system cor-
rupted by racism of an absolurely mundane, everyday kind, and corrupted

at every level:

At the level of arrest.

At the level of charging,.
At the level of factfinding.
At the level of trial.

At the level of sentencing.

It is the project of Nigga Theory to incerrogate che system at every one of
these levels in order to expose where racial bias lives in the criminal law and

adjudication of just deserts,

L g

Harvard University law professor Randall Kennedy, in Race, Crime, and
the Law, urged morally innocent and law-abiding “good Negroes” to dis-
tinguish and distance chemselves from morally culpable and criminal “bad
Negroes™—a classic instance of the politics of respecrability. This same
wicked-worthy moral dichotomy runs through popular culture, figuring
centrally in a famous standup routine by iconic black comedian Chris
Rock (Bring the Pain, 1996), in which he paces the stage and declares chat
“it’s like chere's a civil war going on in black America” beeween respectable,
[aw-abiding, lovable “black people” and disreputable, criminal, blamewor-
thy “niggas.” He liberally sprinkles his long and sneering rant against mor-
ally condemnable black wrongdoecs with the trenchane punchline: “I love
Black People, buc I hate niggas.” As James Boyd White points out, jokes,
like all texcs, are invitations to share the speaker’s response to the world, an
invitation which we accepr through our laughrer,”” and implicit in Rock’s
joke is a political invitation to sharply distinguish between a law-abiding
and morally upright “us” and a criminally blameworchy “them.” It's an in-



vitation to niggerize black wrongdoers, which black audiences in packed
auditoriums merrily accepted through peals of laughter and a chorus of
“amens,” “uh-huhs,” and “preach!” No utterance in the English language
more forcefully distinguishes and distances a respectable “us” from a con-
temptible “them” than the N-word, no word drives a decper moral and po-
litical wedge between the worchy and the wicked, no epither more urterly
otherizes its referent.

Nigga Theory instead appropriates the N-word’s unparaphrasable pow-
er, the power it has to morally condemn and otherize criminals, especially
violent black ones, and instead uses it as a term of art in a radically progres-
sive theory of blame and punishment, a theory crafted to shake the foun-
dations of all our conventional condemnations of criminals, including the
most violent and forsaken black ones. I could adopt professor Kennedy's
more genteel language and call this brand of Critical Race Theory “Bad
Negro Theory,” but “Bad Negro” doesn't otherize wrongdoers as forcefully
or condemn them as contempruously as the N-word. In the hands of black
speakers and writers, the N-word can be a jagged-edged assault weapon thac
draws blood or a healing scalpel that sutures the places where blood fows.
I reclaim this reclaimed word by both denying any substantive moral basis
for using it to divide the worthy from the wicked and, at the same time,
embracing ics healing, bonding, unifying force.

This book also uses the racially charged N-word to keep race itself front
and center in the discussion of mass incarceration, and to pointedly reject
the canard pushed by leftists, liberals, and conservatives that class trumps
race in our criminal justice system. Yet more proof that race takes priority
came across my timeline as I was writing this Introduction: a viral video,
in which a phalanx of cops physically assaults a black student at Columbia
University because he looked like he did not belong in those hallowed hails

of ivy. I've had many similar experiences.

What do they call a black man getting a Columbia degree?

A nigga.

What do they call one who has already earned said degree?

A nigga.

What do they call one like me who's a chaired law professor with degrees
from Harvard and Berkeley?

A nigga,



Word ro black America—you might earn fancy degrees and make big cash,
but you cannot cash in your face, for the face of crime in the ¢yes of law en-
forcement and civilians alike is black. As Jay-Z puts it in “The Story of Q.].

Light nigga, dark nigga, faux nigga, real nigga
Rich nigga, poor nigga, house nigga, field nigga
Still nigga, still nigga

To signal its sharp departure in style and substance from conventional mey
rality and respeceability politics, as well as to keep the independent impoy
tance of race at all times front and center, the central argument of this bool}
Nigga Theory, adopts a profane, transgressive, disruptive, and disreputab
N-word-laden rheroric steeped in irony, inversion, and oppositional blag
are of the kind crafied by polirically conscious N-word virtuosos like
Nas, Cube, and Hov,

I understand readers who nevertheless inwardly recoil at every ““'“'if'
of the ugly epithet. I respect the N-word abolitionists who have pro
some of my N-word-laden performances, exhibits, and speeches be
in their view, the word’s racist roots make it inherently hateful and hu,
make some of my celebrations of its “virrues” misguided hate speech. I
shared that view myself. Like many others, I viewed the N-word as 2
of what the Supreme Court of the United States (SCOTUS) calls “n!
words,” words that “by their very utterance inflict injury or tend ro incw
immediate breach of the peace.”*® I quoted that language to Santa M-
police officers in my explanation of why a white male store clerk’s ap
tion of the N-word to me during a verbal exchange provoked a refit.
backhand. I avoided charges and a mug shot, but it was not my prou,
moment. And still, despite my longstanding visceral distaste for thy
lent insult, I have become convinced—by many radically progressivey
writers, performing artists, poets, philosophers, and commentarors—\
unique rherorical efficacy of the N-word. When black folk use it wiq
and precision to disrupt and displace dehumanizing discourscs abon
they ultimately enact their own transgressive, transformational wora

*

Nigga Theory refuscs to reduce race to class (Rich nigga, poor nigea
nigga}, while some progressive narratives carelessly conflate the two.



Us or None” is a terrific grassroots organization of formetly incarcerated
men and women whose name is the perfect slogan for a politics that cen-
ters incarcerated violent black offenders and refuses to leave them behind;
but for Michelle Alexander, its importance lies in irs ability to encourage
political solidarity between blacks and poor and working-class whites.”
For many on the left, the election of Donald Trump was a confirmation of
the standard liberal account of why poor and working-class whites support
racially illiberal politicians and policics. Economically distressed work-
ing-class white people, anxious abour trade and lost manufacturing jobs
and che decline in their overall economic level, especially after the 2008
Greac Recession, felt financially “left behind” and so sought solace in the
catharsis provided by hating and hurting Blacks, Latinos, Muslims, foreign-
ers, in a word, others, and thus cast ballots for Trump to shore up their social
status and threarened sense of social superiority, to give themselves a form
of cultural and psychological compensation, a psychic benefit, thar W.E.B.
Du Bois calls the “public and psychological wage” of whiteness—an ano-
dyne for their economic pain and suffering and anxiety.

Alexander agrees; she claims that conservatives garnered the votes they
needed to create racialized mass incarceration by “appealing to the racism
and vulnerability of lower class whites, a group of pcople who are under-
standably eager o ensure that they never find themselves trapped ac che
bottom of the American totem pole™ Thanks to the special susceptibility
of poor and working-class whites to racist demagoguery, according to Al-
exander “a new system of racialized social control [namely, the New Jim
Crow] was created by exploiting the vulnerabilities and racial resentments
of poor and working-class whites.”' In his polemic about the dangers of
“identity politics,” Mark Lilla makes a similar peint:

Marxists are much more on-point here...people who might be on the
edge are drawn to racist thetoric and anti-immigrant rhetoric be-
cause they've been economically disenfranchised, and so they look
for a scapegoat, and so the real problems are economic.®

Even conscrvatives got in on the-bashing-the-white-working-class act, in
Kevin D. Williamson's National Review arricle about the allegedly strong
support for Trump 2mong working-class whites. He states, “The whire
American underclass is in thrall to a vicious, selfish culture whose main
products arc misery and used heroin necedles. Donald Trump’s speeches



make them feel good. So does OxyContin.” The conservarive commentator
continues; “the rruth about these dysfunctional downscale communiries,
is that they deserve to die®* Marxists, liberals, and conservatives found
common ground after Trump’s elecrion in stereotyping and scapegoartingy
working-class whites as broke and bitter and therefore especially prone
rabid irrationality.

This claim is deeply classist claptrap. It impugns the character of honesy
hardworking white people scruggling to scrarch out a living in Americg.
casino economy and implies that economic suffering somehow robs whi
people of moral agency, clouds their conscience, makes them cspccia[l‘
susceptible to ethno-narionalist demagoguery, and impels them to make
racially illiberal choices. Of course many white working-class people vgw
ed for Trump, but even more middle-class whites did. The insecurity thy
fele was not primarily economic. The 2016 election of Donald Trump pi\
vides a rare opportuniry to test and debunk the class-anxicty canard.
the campaign trail, Mr. Trump went beyond racially charged dog whisrk
and code words and unapologetically wore his racism on his sleeve, rising_
political prominence by pushing “birtherism,” a conspiracy theory that
country's first black president was not an American citizen.* He decla}
in his Presidential Announcement Speech that undocumented immige
from Mexico were “bringing drugs. They're bringing crime. They're rapy |
And some, I assume, are good people.” During his campaign, he twees
an image of a masked, dark-skinned man with a handgun alongside
of points about deaths in 2015, including the wildly false and inﬂa“
tory claim that 81% of whices are killed by blacks (in realiry roughlx,
of white murder victims are killed by whires each year). He vowed &
Muslims from entering the United States while signaling porential
port for a Muslim registry (raising the specter of Manzanar-style in,
ment camps). He asserced thata Larino US District Judge, Gonzalo ﬁ’
presiding over civil fraud lawsuits against Trump University, coulg
impartial because he was “of Mexican heritage” Amid protests on
police shoorings of unarmed black people, he railed against a “war ors
lice” and promised to institure a national “scop and frisk” policy thar
already been struck down as unconstiturionally discriminatory in his
New Yorlk.?*

Poor and working-class whites, the ones suffering the greatest econc
distress in the four years leading up te Trump's election, were not more
ceptible to his brand of white identity politics than better-off whites,



adeed, it was well-off whites who were more likely to support Trump. Re-

zarch shows that even whites who vored for Obama in 2012 and switched

Trump in 2016 were motivated to do so by racism, not economic anx-

» and that racism can make people anxious about the economy rather

jn the other way around. White identity politics carricd Trump to the

_awite House, not economic anxiety. Simply puc, race trumped class in

6. White nationalism trounced economic equity. Racism was a much

~¢ powcrful force in the clection of Donald Trump than white work-
~lass economic disenfranchisement.

acts matcer in the fight againse racial oppression in America, including

-mcts about voter motivations. Those who sce economic and financial in-
;mrip' as the roor cause of Trumpism and other kinds of racially illiberal
ery will seek to curb racism through policies char strengchen the
LAt Ay net. But universal basic income, “Medicare for all” or other
-istributionist economic policies, although they deserve our supporr
»dcause they're morally righe and economically feasible, will not win over
Zrump voters—these voters are more fearful of losing their dominant status
white people within a demographically diverse and ever-evolving nation
han they are about economic issues. In facr, the studies show that Trump'’s
upporters—again, most of whom were not poor or working-class—largely
~ppose policies that would reduce the economic distress of poor and work-
ng-class whites because, thanks ro a decades-long campaign ro destroy sup-
~ort for the safery net by racializing government programs with tenden-
fous tropes of Cadillac-driving black welfare queens and the like, they view
.uch policies as handouts for Blacks and other people of color. Deep-seared
~sychological resentment and racial anxiety rooted in a sense of group sta-
-us threat are uniquely, independently, and irreducibly racial problems char
lemand racial solutions.

All too often, liberals pay lip service to the role of group status in the
-ormation of political preferences, and yet chey consistently lowball just
~a0ow psychologically valuable it is to see one’s self as part of the dominant

~ocial group—they too often grossly underestimate the value of what Du
3ois identificd as the psychic boon of whiteness. They believe that people’s
zconomic sclf-interest must logically take prioricy over other concerns. Al-
2xander, for instance, argues that poor and working-class whites were per-
suaded by elires and capiralists to prioritize cheir racial status interests over
their common economic interests with Blacks, “resulting in the emergence
new caste systems that only marginally bencfit whites buc were devastating



for African Amcricans.”* (Emphasis added.) But the data will show thac
the symbolic, psychic boon of whiteness—whites’ sense of dominance over
Americas social and political prioritics—is not some sop that “only margin~
ally benefies whites” As University of Pennsylvania political scientist Dianay
C. Mutz points out, “what we know about American voters is that symbolic
appeals matter a great deal.” Psychologically and emotionally, sceing one’y
self as pare of 2 dominant group can feel real good.

There is nothing “illogical” about people finding symbolic consider
ations more urgent and compelling than material ones. It is not “illogical”
weigh substantial psychic satisfactions against significant economic frusut
tions and conclude that the former outweigh the latter. Taking pride in ona
social identity, reveling in belonging to a certain social group—even an hi
torically subjugated one—can bring as much psychic satisfaction to mem,
of thac social entity as great material compensation. As Maya Angelou fn.l
it in “Still I Rise,” despite being trod in the dire, “I walk like I've gor oil welly
Pumping in my living room.” It’s dangerous for a racially oppressed people
America to ever underestimate the psychic boon for white people of bejgr
ing to a racial group that has enjoyed social dominance in this natior
its inception, a feeling for many thar is emotionally equivalent to (Any).
again) having gold mines “diggin’ in [their] own backyard.” To grasp the
ances of this nation’s primordial divide over race, we must never downplay.,
irreducible centrality and independent potency.

Of course, both race and class maccer, and both are central ro a radir
progressive racial justice agenda, for civil rights without economicr
bution will leave far too many truly disadvantaged folks behind. Bux
grave mistake to view class-based policies as likely to reduce the racia.
sencments or status anxieties of white voters. Elected officials who emb
the misguided “economic anxiety” narrative in hopes of rcducing they
peal of racist demagoguery may pursue policies that will do little to g55w
the racial anxicties of whites who cast their 2016 ballot out of deep
fear that they were slowly losing their social standing in America affa
Trump was the best candidate to reinforce this nation’s racist hiera,
When these voters hear about racialized mass incarceration or rampan,
lice misconduct or “inclusion, diversity, and equity” in schools and__
places, they're listening with ears attuned to demographic trends, cd
shifts, and anxiety about their own furure. Unlike economic threats,
threats—anxieties about power, identity, and group superiority—stri’
the heart of who and whart one is, and what it means vo identify as



man, woman, boy, or girl in America. It may prove hard to cconomically
“bribe” fearful whites to accepr a somewhar higher standard of living in
exchange for what many view as existential annihilation or, in the pungent
phrasing of some ethno-nationalist scaremongers, “white genocide.”

The economic anxicty explanation for Trumpism and white identity
policics belongs to the category of what Paul Krugman calls zombie ideas—
arguments that have been proven wrong, should be dead, bue nonetheless
“shamble relentlessly forward™ because they serve a political purpose.?® For
some, the economic anxicty narrative serves to promote a redistribution-
ist economic policy. For others, the economic distress excuse props up the
legitimacy and moral authority of American democracy. So pundits and
politicians persist in trotting out the brain-eating economic anxiety theo-
ry despite the slew of zombic-slaying studies that offer plain conclusions:
helping white voters feel less economic vulnerability does not aucomatical-
ly make them less prone to suppore racist policies and politicians.

*

The liberal New Jim Crow narrative also robs black folk of agency, treating
ractalized mass incarceration as an affliction foisted upon the black com-
munity by external actors racher than as what it actually is: 2 bottom-up
phenomenon driven by moral condemnations of black wrongdocers by
both nonblack and black citizens and elecred officials. Think back to the
height of hysteria about the crack plague and surcer crime, during the pe-
riod when Blacks were being warchoused in prison blocks and jail <ells
at precipitously rising rates. Most members of the Congressional Black
Caueus, responding to their constituents, voted in favor of the 1986 An-
ti-Drug Abuse Act, which fucled the War on Drugs by establishing for
the first time mandarory minimum sentences for specified quanticies of
cocaine as well as a 100-t0-1 sentencing disparity beeween crack {more as-
sociated with black users) and powder (more associated with white users)
cocaine. Seven years later, a 1993 Gallup Pol! found 82% of the Blacks sur-
veyed believed that the courts in their arca did not treat criminals harshly
enough; 75% favored purting more police on the streets to reduce crime;
and 68% supporeed building more prisons so that longer sentences could
be given.” Widespread support for “get tough” crime policies among black
citizens and politicians as prison populations exploded undermines the
liberal New Jim Crow narrative’s core claim, Black folk, despite bearing



the brunt of mass incarccration, fucled our own hyper-incarceration by
locking at criminal justice matters through conventional moral lenses tine-
ed with our own respectability politics.

As Alexander notes, “violent crime tends to provoke the most viscerall
and punitive response” in concerned black cirizens, who supported more
prisons and longer sentences through these years.’® This cannot be argued®
away, as Alexander tries to, by distinguishing berween “support for” anc
“complicity with” racialized mass incarceration,?' a distinction that dis
solves under mild interrogarion. Nigga Theory assumes thar “law and
der” black folk engage in meaningful moral reflection and make nuanceq
moral judgments, and are capable of ¢ritical self-reflection and self-revisior
and thus open to persuasion, as people ready to think through what
proaches to blame and punishment best serve the black communicy’s
terest in equal justice for all. Widespread moral condemnations of blac
criminals—especially viclent ones like Willie Horton, the dark-skinn
convicted murderer featured in an infamous 1988 presidential camg ‘
ad who escaped while on work furlough and then raped a white Maryt
woman and bound and stabbed her boyfriend—percolated into the polii'
and practices of nonblack and black “tough on crime” DAs, police ¢
politicians, and other “official” drivers of racialized mass incarccratim,'
I've been saying in print and in person for over 20 years, prevailing
and moral norms abour blame and punishment, especially the blank.
punishment of violent or serious black offenders, were—and are—the
root of racialized mass incarceration. Black folk, despite bearing the b
of such incarceration, unwittingly became accomplices of the carcer;
and complicit in our own hyper-incarceration by adopting the same
sive moral framework in criminal matters. In addressing the Fucure, aff)
ory needs to address black as well as white attitudes and understanding

*

To help humanize violent black offenders and keep them centered thro
our our discussion, this book draws on one of America’s most powe
provocative, transgressive, and disreputable N-word-laden forms of pol
communication and arc: Gangsea Rap, a particular béte noire of propoy
of respectability politics, who heap scorn on the genre for the violence,

yny, homophobia, and materialism commonly associated with it (Alexa
for instance, refers to gangsta rappers as “black minstrels™?). That ther



mindless mercenaries, misogynists, and homophobes in gangsea rap cannot
be denied (stand up Rick Ross et al.). Buz whar 2lso cannot be denied by
anyone who actually listens vo the music is the way some of its most popular
and accomplished performers—Pac, Nas, Hov, and Ice Cube—spit lyrics
laced with political commentary and invitations to sympathetically identi-
fy with black criminals, including violent black hustlers and gangbangers.
Rather than passively accept being reduced to objects of derision and butts
of jokes, these transgressive griots grabbed mics and dropped multiplari-
num albums that penetrated pop culture with their own violent-black-of-
fender narrative, the “narrative of a Nigga,” if you will, complere with that
narrative’s own moral and political lenses. In style (lyrics liberally sprinkled
with the disteputable N-word and other profane urtterances), these songs
rejecced respecability politics; in substance, these performers rejected the
“Jovable Black People”/“condemnable Nigga” moral dichotomy. Ir’s wrong
to tar reflective and crirical gansta rappers with the same brush as shallow
and rudderless hacks.

In 2007, at USC’s Bovard Auditorium before over 1,000 scudents, fac-
ulty, and alumni, Joanne Motris produced a play [ wrote called Race, Rap,
and Redemption, which was designed to explore issues of racial and social
justice, oppression, unity, theology, and redemption through rap and hip-
hop music, dance, song, and poerry. I will discuss this example of whar
Clifford Geerrz calls “meraphysical thearer” in some derail below, bux for
now will just mention that it deployed gansta rap in support of an iconic
violent black criminal—a death row inmate named Stanley “Tookie” Wil-
liams, a convicted murderer and one of the people who helped food the
streets of our own South Central neighborhoods with crack and violence,
a co-founder of the notorious street gang called the Crips. Because USC
is locared in South Cenrral Los Angeles, crime is of more than academ-
ic interest to our scholarly community—on a firsc-hand basis, we pay the
price of proximity to poor and crime-ridden neighborhoods and must
continuously strike a balance between fear and compassion. Just before the
event, Mr. Williams had been executed by the state of California. Governor
Arnold Schwarzencgger had denied his 11*-hour petition for a reprieve.
Incorporated into our reflections on whether we should “pour liquor for
Tookie,” (thar is, express solidarity with him in the form of a libarions rit-
ual) were live performances of gangsta rap and gangsta rap-inspired song,
dance, drama, cinema, sermon, and spoken word. As the video of the event
shows,** on that night most of the Trojan community in artendance accept-



ed the invitation to bond with even the “wickedest” black criminal by rising
to their feet in empathy for and solidarity wich other Tookies still sicting on
death row.

Transgressive words and symbols and performances can change heartgy
and minds, but they can also cost those who take part in them their per-
sonal freedom or professional ambitions when, in the eyes of authoriticy
or higher ups, edgy utterances cross from the cutting edge to the bleed
ing edge. For instance, my play included live performances by Iee Cube
whom police have repeatedly acrested for going on stage and utrering thes
provocative but unmistakably political lyries:

Fuck tha police, coming straight from the underground
A young nigga got it bad ‘cause I'm brown

And not the other color, so police think

They have the authority to kill a minority

Cube also performed that anthem—N-word-laden, profanely oppg:
tional-—in my Bovard productlon, triggering severe negative consequ
es for the interim law school dean, whose programming support m
Cube’s defiant performance possible. That dean suffered the wrath o
then-president and then-provost for aiding and abetting such an inh-.'
matory performance in what they called “the tinderbox ready to ignice

is South Central L.A™* Nigga Theory traffics in transgressive utterary
precisely because it is a way to examine the relationship between freedy
of expression, academic freedom, transgressive arr, unsayable words, we
that wound, hate speech, racial justice, and social change. Nigga The
necessarily stands against hate speech codes and against finding secret
isfaction in seeing someone “punch a Nazi” on viral videos, not bec
have any particular sympathy for racists or Nazis, but because dowr
road lies destruction for black dissidents and dissenters whose oppositl.
words and symbols offend people with privilege and power.

L

Racialized mass incarceration has been a river fed by many screams
by far its biggest tributaries have been the moral, legal, and political
through which ordinary people both inside and outside the black com,
nity look at black criminals, especially serious or violent ones. Accordi



Nigga Theory weaves together critical reflections on morality, law, and lan-
guage in the form of political communication.

It’s the absence of doubr—rthe moral certainty that one is righteously do-
ing the right thing—that deliberately kills people, by strapping on a bomb
and walking into a crowd of tourists, for instance, or by strapping down a
man in a chair and injecting, gassing, shocking, or shooting him to deach.
Nigga Theory argues for less certainty and for more epistemic humility in
our moral discourse, and criminal condemnations of black wrongdoers on
five diffcrent, interlocking levels.

First, drawing on Tommie Shelby's Dark Ghertos: Iujustice, Dissent, and
Reform and irs Rawlsian critique of America’s unjust basic social strucrure®
(John Rawls insisted on reciproeity in his theory of justice), Nigga Theory asks
whether or not denizens of dark ghetros ouwve a duty to obey the laws of an intol-
erably unjust social system. Those who justify punishing desperately poor black
criminals on “paying a debr to sociery” grounds assume a social system in which
the burdens and bencfits of social cooperation are fairly (or at least not intoler-
ably unfairly) distributed, and that laws benefit everyone. So, as a kind of debe

for the benefits gained, everybody owes obedience to those laws; someone who
breaks the law owes something to those who do not, because he has acquired
an unfair advantage. Punishing him takes from him what he owes, exacts thar
debt, and thereby restores the equilibrium of benefirs and burdens. Nigga The-
ory debunks this “Gendemen’s Club” picrure of the relation berween black folk
and sociery, exposing the emptiness of the claim that the state—as The People’s
representative in criminal prosecutions—is morally justified in punishing truly
disadvantaged black criminals to make them pay their “debt” vo socicty.

Second, even if, under a Rawlsian analysis, the state retains the moral right
to punish morally condemnable (albeit unjustly oppressed) black offenders, an-
d-black bias—buried, or not, in the cognitive unconscious of ordinary judges
and jurors—undermines the reliability, impartialiry, and fairness of such moral
condemnations.

Third, the moral condemnations of any wrongdoer of any race cannot be
trusted at a philosophical level because the phenomenon of moral luck—
the radically counterintuitive findings of moral philosophers like Thomas
Nagel 2nd Bernard Williams that 2// praise, blame, and moral tesponsibili-
ty hinge on fortuity—undermines the rationality and legitimacy of all mor-
al condemnation.® The “sclf” is a tissue of contingencies and one’s moral
status a crapshoot, and this provides a fresh framework and vocabulary for
thinking about ancient questions of free will and blameworchiness,



Fourth, Nigga Theory considers the moral responsibility of the United
States itsclf (again, We the People) for the criminal behavior of many vie-
lent black wrongdoers. It identifies two grounds for such responsibility: the
general criminogenic social conditions (like extreme social disadvantage
that the state fosters or lets fester), and federal and state policics thac helped
jumpstart the crack plaguc of the 1980s and 1990s. Federal and state gov~
ernments bear major responsibility for crime caused by chronic unemploy~
ment, grinding poverty, crumbling schools, inadequate health care, fooc
and shelter insecurity, hunger and homelessness, and the foresecable carcer
al consequences. A violent offender’s bad choice or criminal intent does no
break the causal chain berween racial oppression and criminal wrongdoj
in black communiries—it is a foresceable link in that causal chain for whey,
those who maintain our unjust social order bear responsibiliry.

Fifth, according to conventional legal theory, violent black offenders—~
black murderers, for instance—are merely “found” or discovered during
“fact-finding” process of a criminal trial by jurors acting as fact “finders.
reality, black murderers are not “found” like discoverable facts of nawg,
they are socially constructed, tanufactured, minted, if you will, in DA
fices, on benches, and in jury boxes by prosecurors, judges, and jurors.
expose where bias lives in the substantive criminal law and its processes,
how judges and juries socially construct black murderers, Nigga Theory
futes and remodels criminal law’s prevailing paradigm of mens rea (q;'u~
intent), the law’s ancient and foundational requirement of mora’
worthiness. Under the mens rea requirement, a killing without iy
manslaughrer rather than murder; a criminal killing with malice is r
But in most criminal trials, a decision needs to be made by the jury av
the existence of malice. Because ordinary people unconsciously and
tinely make biased moral judgments of black wrongdocrs, as studies
shown, they more readily find that a violent black offender acted with
derous mens rea than a similarly situated violent white one. Nigga T,
will cast serious doubt on the reliability, objectivity, and trustworthing,
criminal conviction as a test of the most morally blameworthy Blacks.

*

And Nigga Theory is not just interested in the eriminal courtroom. W’
ever the moral turpitude of black wrongdoers becomes the topic
moment on talk radio, in coffee shops, and around water coolers, anc



potential site for the biased social construction of wicked black criminals
becomes active. As neurological studies have recently helped escablish, the
dominant brand of anti-black discrimination in post-civil rights era Amer-
ica is not active racial animus but unconscious racial bias. This analysis will
show why epistemic humility should temper our contempr toward serious
black wrongdocrs inside and outside the courtroom.

Such humility can bring with it a new approach o justice. Instead of
corrupr processes of assessing blame, we can have a complex, balanced un-
derstanding of causality. Instead of putting people to death we should be
purring them right. Instead of seeking recaliation and retriburion, we should
set out to reform and restore, Instead of wreaking revenge, we should find
ways to generate redemption.

*

A Royal eypewriter and cthe Queen’s English. I personally witnessed their
power to kick epen the locked door of a black man’s prison cell. Creative
word work and symbolic communication—including transgressive, disrep-
utable, and uncomfortable words and symbels—have the power to pro-
duce social change and promorte racial justice. When Colin Kaepernick
took a knee during the national anthem to protest lethal police misconduct
against black people, his nonlinguistic form of symbolic communication
was a political act with social and political consequences, In the last pres-
idential election, the word “deplorable” became a fiercely contested form
of political communication. A core question of Nigga Theory—because it
is, finally, a theory of justice—is whether radically progressive black artists
and writers can, by flercely contesting its meaning, bend the N-word inte an
inscrument of political communicarion that can promote solidarity with
black criminals, including violent ones. A new radically progressive moral
and political framework calls for a radically new thetoric, one that in style
rejects respectability politics and in subsrance rejects its moral dichoto-
mies. Can the N-word figure in such a rheroric? Moreover, in matters of
transgressive words and symbols more generally, how can we tell the differ-
ence between the cutting and the bleeding edge?

Immediarely afrer Icc Cube had performed “Fuck tha Police” and other
classics in Race, Rap, and Redemption, the ill-fated Dean of our law school
read him the following USC Law School resolution on stage in front of



a packed auditorium of students and faculty. It recognizes Cube—and
through him other politically relevant “gangsta” rappers—as a wordsmith
and scholar. As I wrote the resolution, I knew the genre that Cube pio-
neered did not need the imprimatur of a major research vniversity to vindi~
cace its value as an effective form of oppositional political communication
Still, it felr good to see it gee such recognition just the same.

Be It Resolved:
A Resolution under the seal of the USC Gould School of Law.

Whereas Ice Cube, a rap pioneer and virtuoso lyricist, has led
a musical revolution with brutal, profound, and politically
charged music,

Whereas Ice Cube’s searing music rails against injustice and takes to
task an oppressive social order that traps Blacks and other
minorities in ghettos, robs them of opportunities for escape,
and then makes them scapegoats for the System’s own failures,

Whereas Ice Cube’s latest masterpiece, Laugh Now, Cry Later,
simmers with celebration, humor, irony, rage, reflection,
and deep insights that are the hallmarks of timeless music
and first-rate critical scholarship,

Now therefore be it resolved that the USC Law School
hereby joins with Dean Ed McCaffery, Professor Jody
Armour, and Professor Ron Garet in honoring Ice Cube
on the occasion of his participation in Race, Rap, and
Redemption at USC and recognizing his musical genius
and his tireless commitment to racial justice.

Nigga Theory is words, it is word work, it is performance, it is an,
ing, it is a recognirtion, it is a prayer, it is 2 demand for jusrice.



CHAPTER ONE

CONTINGENCY, IRONY, AND SOLIDARITY
IN BLAME AND PUNISHMENT¥

he jagged-edged N-word’s unparaphrasable power can focus
attention on the strong but irrational and unreliable urge to
morally condemn violent black criminals. And it can also in-
vite law-abiding people to stand in polirical solidarity with
such criminals.®® It isa double-edged epither that can serve to monsterize and
push away a black wrongdoer as well as humanize and embrace him. When
used as a metaphoric re-description, a “nigga” (with 2 lower-case “n”) stands
for black wickedness, a personification of black subjective culpability, and
I will use it to probe the intersection of morality, race, class, and collective
accounrability in matters of blame and punishment. But when used as a uni-
fying political performative, the word “Nigga” (with a capital “N"} can be
aimed ac bringing together black criminals and non-criminals. It is here, as a
unifying political performative, thae its irony becomes most evident.

The common law uses, as a test for culpabiliry and wickedness, the notion
of a “depraved heart” Unprovoked, intencional killing is murder precisely
because it evinces a depraved or extreme indifference to the value of human
life.? Bur not all unintentional criminal killings are deemed manslaugheer.
In some cases, the jury is given the depraved heart metaphor and told to



use it as che litmus test for a high level of subjective culpability—if a per-
son, for instance, unintentionally administers a fatal dose of drugs, the jury
is asked to decide if that person did so with a depraved indifference to the
consequences, and therefore is guilty of murder rather than mere manslsau-
ghter.®® Over and over, jurics find black wrongdoers to have depraved hearts
at a much greater rate than white wrongdoers, and we know that they find
this in simple photographs as well as from evidence at trial. This is how the
justice system rurns black people into “niggas™—by deciding, with extreme
prejudice, that they have depraved or excremely indifferent black hearts.
These moral condemnations have been conclusively shown to be illegitimare
and error-ridden, lacking any sound basis. Qur social construction of "nig-
gas” in jury boxes and everyday life is riddled with such bias and icrationality,
making “niggas” figments of our distorted mental processes and moral imag-
inations. Black criminalicy is made in court and made in America.

And what follows from this analysis is that a “nigga” is a personifica-
tion of irony, always on the road to becoming a “Nigga.” The word can be
flipped, robbed of its power to coherently otherize or condemn a black
wrongdoer, and used with sharp irony to call attention to che groundless
injustice of morally condemning black offenders as niggas. And, moreover,
in that same spirir, it can function as an urgent political call to bond with
and support Niggas. We Niggas are made in America, too.

*

1 first professionally “dropped the N-bomb” at a Criminal Justice and Race
Workshop for the Association of American Law Schools [AALS) during
the 1999 Annual Meering in New Orleans. In the company of sedate legal
scholars, I performed an N-word-laden gangsta rap song by Ice Cube i-
tled “The Nigga Ya Love to Hate,” from his 1990 album AmeriKKKas Most
Wanted, spitting lines like “kicking shit called street knowledge—why more
Niggas in the pen than in college?™ I told my audience thar the baffling
silences that our professional vocabulary could not fill compelled me to use
this profane alternative, a way to iterate the voice of speechlessness under-
neath the rigor, precision, and eloquence of our scholarly marks and noises.

As criminal law professors, our primary professional vocabularies are
those of morality and Jaw—the two language games prosecutors and de-
fense lawyers must master and deftly deploy—and chus [ have thought a lot
about the world of sharcd meanings these vacabularies create and the limies



they impose. As the son of a black inmate and a close friend of many others,

I would characterize my relationship with the language of blame and pun-
ishment inside and outside my law school classrooms over the past 20 years
as impossible. 1 find the proud but calcified language of both the legal acad-
emy and conventional morality—“choice,” “free will” “personal responsi-
bility)” “subjective culpability,” “malice,” “malignant heart,” “moral agency,
and “mens rea”—not adequate to my needs and purposes, to my sense
myself and my world, requiring me, as i¢ plainly does, to view as wicked and,
irresponsible my closest friends, family, and the up f0 90% of young black
men in some inner-city neighborhoods who will end up in jail, on proba<
tion, or on parole at some point in their lives.*> Any language whose word.
and logic lock up staggering numbers of truly disadvantaged Blacks on fhy
grounds of their own moral deficiencies is a disabled and disabling w

for grappling with meaning in moral and criminal matters, one that igaoin
or discounts savage inequalities in racc and class, and chat sweeps empir
cally demonstrable anci-black bias under the rug of jury verdicts and “fing
ings of fact” about guilt and innocence. Prevailing legal and moral langu
blocks the access of “wicked” black wrongdoers to the empathy, synypar—
care, and concern of ordinary, faw-abiding people. Such language

stalls conscience in relation to wrongdoers suffering, masking the pay
waste of mass incarceration and draconian punishment. Yet in my schow,
associations and in the legal journals I read, 1 see an entrenched morat
legal vocabulary content to admire its own paralysis, to accept with sereng
its estrangement from the underprivileged and disadvantaged masses.

As James Boyd White points our, when words lose their meaning
speaker must make a new language, remake an old one, or radically rep
pose old words 1o serve new ends.”® In my N-word-laden 1999 AALS
formance of AmeriKKKa’s Most Wanted, | radically reconstituced my,
tural resources—my possibilities for making and maintaining meaning!
order to make them adequate to my needs. I repurposed “nigger” (and
ga”)}—words Professor Kennedy rightly calls the “nuclear bomb(s]
cial epithets” in his 2002 book Nigger: The Strange Career of & Troub_
Word*—in its most condemnatory sense for critical and conceptrea.
poses, and in its most compassionate sense for unifying political purpoy

Conceptually, Nigga Theory uses the “morally deficient black man”™
of “nigga” to critique the categories, distinctions, and dichoromies of
ventional morality and the substantive criminal law. A “nigga” is a per
ificarion of moral blameworthiness in the same sense that the “Reason



Man” is a legal concepr that personifies moral innocence: a Reasonable
Man makes “reasonable” mistakes and thus his shortcomings are exculpato-
Ty or mitigatory under many doctrines, including negligence, recklessness,
self-defense, provocation, extreme emotional disturbance, and duress, Both
a nigga and a Reasonable Man exemplify human characreristics, including
human limitations and frailties—but in the case of a nigga, the deficiencies
and limications are generally viewed as nor excusable, while in the case of
the Reasonable Man, they (by definition) are excusable. In this sense nigga
means preciscly what black comedian Chris Rock meant in his laugh line, “I
love black people, but I hate niggas!”——which as you recall struck a resonant
chord with black audiences precisely because many did {and stil! do) view
black wrongdoers as morally condemnable. Among its many effects, in its
unironically pejoracive sense, the word inflames thar widely shared and deep-
ly entrenched urge to retaliace and avenge, or, to dress it up in loftier language,
to see blameworthy wrongdoers pay their debt to society. Legal philosopher
Meir Dan-Cohen apdy dubs this urge to blame and punish wicked wrong-
docrs “the retriburive urge.** Because millions of Americans of all races share
that laughing black audience’s contempt for black wrongdoers, so-called
“niggas” inflame the retributive urge in millions of people of all races.

Under our substantive criminal law, an alleged wrongdoer can be “inno-
cent” in one of two ways: by being innocent of causing the harm or by being
morally innocent—that is, the wrongdoer can cause harm but do so without
subjective culpability. Prosecurors, defense attorneys, judges, and jurors rou-
tinely debate and weigh the moral blameworthiness of wrongdoers because
the substanrive criminal law directs them to. As the Model Penal Code puts
it, “crime docs and should mean condemnation,” but not everyone who com-
mits a prohibited or criminal #¢# is culpable. For instance, a driver can hicand
kill a pedestrian, thus qualifying as a “wrongdoer” by commitcing the prohib-
ited act of causing someone’s death, but do so without subjective culpability if
the victim darted from between parked cars and the driver’s reactions, even if
not perfect, were those of an ordinary or “reasonable person” in the same sit-
uation, Thus, if jurors conclude thar a wrongdoer killed someone without the
requisite subjective wickedness or “vicious will,” they must rerurn a verdicc
of nor guilty. So the criminal law—rthrough its mens res requirement—rou-
tinely dirccts judges and jurors to distinguish between wicked and innocent
wrongdocers and to differentiate degrees of wicked criminalicy for purposes
of punishment. Under the law of homicide, for instance, a wrongdoer can
suffer different punishments depending on whether he is found wicked in



the First or Second Degree; voluntarily or involuntarily wicked; purposely,
knowingly, recklessly, or negligenely wicked; or wickedly depraved and indif-
ferent. And thus, a jury could find a morally blameworthy black wrongdoer
to be a nigga in the First or Second Degree; a Voluntary or Involuntary nig~
ga; a purposcful, knowing, reckless, or negligent nigga; or a nigga with a de<
praved and malignant heart. In fact, most “official niggas™—blacks formalky
convicted of violent or serious crimes—have been found subjectively wickey
in one of these ways beyond a reasonable doubt by a jury or other factfinde
and their criminal conviction provides assurance, backed by the full faich ap
credir of the US criminal justice system, that these violent and serious bl
wrongdoers deserve our most corrosive conternpt and most extreme forms
retribution. Once I refute the moral and legal grounds for condemning W
wrongdoers, any pejorative reference to them as “niggas” should ring hep
and shine an irony-laden light on the fact char some of our most selx
teous and contemptuous labels reinforce and perpetuate unwarranted ok
evaluations of black wrongdoers.

Politically, Nigga Theory harnesses the ironic uses of the N-word to oy,
solidarity with black criminals whom the word seeks to vilify on misguiy,
moral and legal grounds. A key insighr of the law and literature movemer
tharc cthe true center of value of a word, texr, or performance of language—.
most important meaning—is to be found not in any factual information
it conveys {not in what is szys) buc in what it does, specifically, in the comy
nity that it establishes with its audience. “It is here]” says James Boyd Yy
“that the author offers his reader a place to stand, a place from which ht
observe and judge the characters and evencs of the world"4¢ Nigga T|-.
offers its reader a place to stand beyond the moral condemnations o
wrongdoers, a place from which it can be seen that a person’s self is
of contingencies whose moral record is determined by the union o
ity and human frailty rather than solely through the workings of “fred
It is a place thar prioritizes restoration, redemption, and rehabilitatior
rerribution, retaliation, and revenge. Hence, it is a place from which
portionately poor black criminals can be understood not as wicked wro
ers mired in self-destruction for which they alone are to blame, but as
social faces for which we as a class- and race-riven nation are qii?vn .
brush stroke in a new political landscape, the N-word’s very', R
substantive content and range of application—is part of a ficrce politica
test over the meanings of “us” and “them,” over the formation and
mation of individual and collective black identiries.



Politically conscious black urban poers and N-word virtuosos—The
Last Pacts, Tupac Shakur, dead prez, Nas, Ice Cube, Jay-Z—vividly illus-
trate how the word can be used to embrace as well as push away, accepr
as well as reject, recognize as well as deny. In che hands of these poets,
gangsta rap is an N-word-laden oppositional political discourse; it is [an-
guage smitheryed—Toni Morrison’s word’—to challenge conventional
characterizations of black criminals, undermining those characrerizations
with ironies, inversions, and invitations to bond. Modeling solidarity,
these oppositional black poets provide the inspiration for my metaphoric
re-description of mens rea and moral blame. After all, as Richard Roxey
observes in his philosophical essays on language through the lenses of
Ludwig Wittgenstein, Donald Davidson, and Friedrich Nietzsche, view-
ing humnan history as the history of successive metraphors lets us “see cthe
poct, in the generic sense of the maker of new words, the shaper of new
languages, as the vanguard of the species,” and the inspiration for revolu-
tionary science, morality, and legal theory. The common insight animat-
ing the word work of these philosophers and “gangsta” poets—Nas and
Nietzsche, Davidson and dead prez, Wittgenstein and Ice Cube, George
Lakoffand The Last Poets—is that “truth” in matters of morality and jus-
tice is “a mobile army of metaphors,” a ceascless struggle over metaphori-
cal re-description, a pitched polirical battle over the range of application
of words and symbols.*

-

As 1 have suggested, Nigga Theory refers to a group of interlocking proofs
and performances aimed at destroying the moral and legal distinction be-
tween disproportionately privileged law-abiding blacks and disproportion-
ately poor law-breaking ones, and, most imporrantly, promoting solidarity
berween them. To be sure, many of the proofs and performances under-
lying Nigga Theory have the potential 1o also promote solidarity among
all law-abiders and all criminals regardless of race or class. However, black
people bear the brunt of ottr blame and punishment practices, because they
are disproportionately trapped in criminogenic conditions, because ste-
reotypes and prejudice make black criminals especially likely to stoke the
recributive urge in ordinary Americans, and because many misguided black
leaders, lawmakers, scholars, and prosccutors have supported and still sup-
port the mass incarceration of black men and women,



Class plays a central role in the social construction of “niggas.” As the
careful studies of Ruth Peterson and Lauren Krivo on the links between
race, place, class, and ¢rime in the urban black community demonstratey
the vast majority of violent crimes Americans worry most about—murder
manslaughter, robbery, aggravated assault—are commitced by “extremely,
disadvantaged” blacks, not the black bourgeoisic, whose crime rates ary
much closer to those of their white middle- and upper-middle-class coun
terparts.®® In terms of violent crime, Bad Negroes are disproportionatel
truly disadvantaged blacks living in extremely disadvantaged ncighboxn
hoods. Good Negrocs, by contrast, disproportionately come from the ranks
of middle- and upper-middle-class blacks living in much better neighbo
hoods. The hills of View Park that [ call home might be the Good Negy
capital of America—it is brimming with well-to-do and hence relativgs
law-abiding Negroes. Known as the “Black Beverly Hills” and “Gole
Gherto,” it is one of the wealthiest majority black areasin the United St

For going on two generations now, the working-class and poor bn
neighborhoods that surround it—including South Central, The Ju
Inglewood, Watts, and Compton—have hemorrhaged staggering nu
of young black men into prison yards and juvenile detention centers.
flow of poor Blacks from bleak streets to cell blocks turned torrential ig
mid-1980s with the onser of the crack plague and enacement of laws
the Anri-Drug Abuse Act of 1986, which ushered in a new cra of may
tory minimum sentences for possession of specified amounts of cocain
well as the infamous 100-to-1 sentencing disparity for powder and
cocaine. Ironically or fittingly, depending on the interpretation of the
server, these laws were co-sponsored by Mickey Leland, chair of the
gressional Black Caucus, and Harlem congressman Charles Rangel,
they were snpported by most members of the Congressional Black
cus.”® Truly disadvantaged black males took the brunr of these severe
sanctions. Thanks in part to the actions and attitudes of these anc
middle-class black leaders toward poor black wrongdoers, nearly twd
crations of poor blacks have been severely hobbled.

Because of widespread class bigotry, many view the truly disadvans
backgrounds of most Blacks who commit violent streer crimes as
proofoftheir moral bankruptcy. In the eyes of millions of Americans,
broke, like beinga criminal, means being morally deficient—millions
poverty solely on blameworthy poor people, just as they blame wrongd
solely on blameworthy criminals.



Over S0 years ago, Michael Harrington's excraordinarily influential
book, The Other America, debunked the then-popular belief that America
was a classless society by shining a light on the “invisible™ poor, especial-
ly inner-city Blacks, Appalachian Whites, farm workers, and the elderly.
But his explanation of poverty absolved middle-class America of account-
ability for the plight of the poor by attributing poverty not to macro lev-
el social factors like social inequality or the simple absence of jobs, but
instead to the absence of proper values and dispositions in poor people
themselves, that is, to their twisted proclivities and “culture of poverty.”
In Harringron's words, “there is ... 2 language of the poor, a psychology of
the poor, a worldview of the poor. To be impoverished is to be an internal
alien, to grow up in a culture that is radically different from the one that
dominates the sociery”

The celebrated Senator Daniel Patrick Moynihan advanced a similar
view, ateributing inner-city povercy to deficiencies in the structure of the
“Negro family.” Harvard urban government professor Edward C. Ban-
ficld—head of the Presidential Task Force on Model Cities under President
Nixon and advisor to Presidents Ford and Reagan—put it this way, “the
lower-class individual lives from moment to moment.... Impulse governs
his behavior ... He is therefore radically improvident: whatever he cannot
consume immediately he considers valueless.... [He)] has a feeble, atrenuated
sense of sel£7%2 Such moral condemnation of the poor began long before the
20% century, of course—comparable judgments were made in the 18*and

19% centuries as well. But Moynihan, Banfield, and company helped turn
classist stereorypes and bias into administrative fact.

In the Reagan years, the “culture of poverty” perspective ripened into
plump orchodoxy; it became received wisdom thar the cause of poverty was
not macro-level social factors—like extreme social and cconomic inequal-
ity in the secting of a cultural belief system sociologists call the American
Dream,* redlining, galloping unemployment caused by corrupt economie
policy and the massive flow of jobs from dying rustbelr cities, crumbling
schools, inadequate health care, or even the stampede of the black bour-
geoisic from economically integrated black neighborhoods to economical-
ly segregated formerly white ones like my own in View Park—but racher
the internal deficiencies of the poor, who, as Barbara Ehrenreich points our,
were viewed as “dissolute, promiscuous, prone to addiction and crime, un-
able to ‘defer gratification,’ or possibly even set an alarm clock.™ Bill Clin-
ton famously formulated and implemented policies guided by “culture of



poverey” thinking.’® Indeed, much legislation enacted by both Democratic
and Republican lawmakers today remains imbued with this perspective.
“Culeure of poverty” thinking can subtly doverail with stereotypes of
black men as motally deficient, generating presumptions of their proneness
to slack off, malinger, make excuses for personal deficiencies, and wair for
handouts—presumprions that induce speakers to lecture predominantly
black and predominantly white audiences differently. Often this meant
reserving for black audiences admonitions about the importance of work-
ing hard, “breaking the cycle where a father is not at home," and, above
all, taking personal responsibility for their lives, as in the case of President
Obama’s 2013 commencement speech at Martin Lucher King, Ji’s alma ma-
ter, Morchouse College. Morchouse is a selective, competitive, demanding
all-male privatc liberal arts college in Artlanta that may be the nation’s most
famous historically black college or university; of course, in order to reach
commencement day, most of these young black males had to demonstrate
petsistence, perseverance, seriousness of purpose, and a strong sense of in-
dividual responsibility. Accordingly, it is hard to imagine any large group
of young black males in America less likely to be in nted of reminders or
chastisements about avoiding laziness and eschewing excuses going for-
ward. Nevertheless, while acknowledging present-day racism and the “bic-
ter legacies of slavery and segregation,” the president admonished that, “as
black men,” “we” must accept “individual responsibilicy” for our lives and
not blame racism for whatever obstacles we may face or failures we may
suffer. More specifically, the president lectured these “Morchouse men™*
that too many young black men make “bad choices.”

“Growing up, I made quite a few myself he said. “Sometimes I wrote
off my own failings as just another example of the world trying to keep a
black man down. [ had a tendency to make excuses for me not doing the
right thing.™

Because excuses reduce or negate personal responsibility for failures
and bad choices, Obama—like many proponents of personal responsi-
bilicy—8facly and cacegorically rejecred them in his nexe senrence: 1
understand there’s a common fraternity creed here at Morchouse: ‘Ex-
cuses are tools of the incompetent used to build bridges to nowhere and
monuments of nothingness.” The president then ended this passage wich
a punchy one-liner that could be a polirical slogan for, and mantra of,

personal responsibility enthusiasts everywhere: “Well, we've got no time
for excuses.”



So from the standpoint of Nigga Theory, those who deny our collective
accounaability for che plight of both criminals and the poor—call them
Deniers—are a multiracial, bipartisan group committed to the same logic
of denial, a logic that discounts macro-level social explanations of crime
and poverty. Deniers instead adopt (or give undue weight to) individu-
al-leve] explanations centered on che “moral poverey” of the poor, and the
“moral poverty” of criminals, and hence the hyper-concentrated “moral de-
pravity” of poor black criminals, who are thus especially likely to stoke the
retriburive urge. Nigga Theory recognizes that poor black criminals belong
to a special category of hyper-concentrated otherness that makes them easy
to hate—a profound etherness that the words “nigger” and “nigga” caprure
with fierce felicity.

The retributive urge, even in the black community, to blame and punish
black criminals, further stoked by the extreme otherization or niggeriza-
tion of black criminals in popular stage acts, books, and op-eds by black
entertainers, scholars, and cornmentarors, makes it easier for many ordinary
law-abiding Americans to agree with those who deny that racial oppres-
sion can cause serious wrongdoing, The instinctive retributive urge makes it
harder for them to recognize the structural determinants of criminal choic-
es. And hence they deny our collective accountability for the cataclysmic
crack plague and its festering aftermath, a monumental, more than 30-year-
long crime and incarceration disaster that has inflicted as much misery
on the black community as a thousand Hurricane Katrinas slamming a

thousand Ninth Wards. Qur strong and deep urge to blame and punish
black wrongdoers helps ordinary Americans deny our collective account-
ability for the foreseeable criminal acts of poor blacks stranded in forsaken
ncighborhoods brimming with guns and drugs. The inflamed retributive
urge causes voters, jurors, judges, lawmakers, and others to ignore, deny, or
downplay the role of macro-level social factors (for which we are collective-
ly accouncable) in both the production and construction of black criminals.

In sum, the better wrongdoers fir the “depraved nigga” stcreotype the more
they stir che recributive urge for blame and punishment. The more wrong-
doers str the recribucive urge, the easier it is for Americans o deny a causal
connection berween the specific criminal acts of poor black wrongdoers and
general macro-level social facts like racism and joblessness. And the easicrit is
to deny that macro-level social forces cause criminal wrongdoing, the easier ic
is to deny our collective accountability for the criminal consequences of being,
broke, black, and hopeless in post-civil rights America,



Nigga Theory rests on the hopeful and optimistic premise thac once the
moral basis for the retriburive urge roward black criminals is shown to be
illegitimate, irrational, and unreliable, it may become easer for fair-minded
Americans to curb their punirive, retriburive reflexes long cnough to rec-
ognize the macro-level social factors that breed crime and poverty before
passing judgment. If the urge to blame and punish “niggas” loses its foot-
ing in logic and fairness, then judges, jurors, and others will be able to sce
black wrongdoers not as radically “other” moral monsters to be damned,
bue rather as social facts to be deplored and, if necessary, incapacitated and,

if possible, rchabilicated—never, as now, harshly pumshcd in the name of
retribution, retaliation, and revenge.

L 4

We interrupt this hopefulness with a case in poinc and cautionary tale. Call
it arresting irony or just improbable farce, but midday Black Friday, while
laying out some of these lucubrations on “suspicious Negroes™ on my lap-
top, I had an eerie nigga-alarm-laden visitarion, complete with a portable
steel cage and cocked assaule weapons. I was ruminating in the rumpus
room of our upper-middle-class hillside home in our economically gated
all-black neighborhood when my dogs started barking, which at midday
means The Mailman Cometh. OQur dogs hate to hear the postman clang the
door on our mailbox shur after stuffing it mostly with junk mail and come-
on schemes—M E G A B U C K S You Could Be Our Next Millionaire!—
that pander to the poverty surrounding this privileged enclave. (Buried in
the small print are the impossibly long odds against winning: 505,000,000
to one.) To spare the dogs that acoustic insulr, as usnal I walked over to the
foyer, swung open the front door, and stepped outside to intercepr the mail.
But, by striding across our doorsill into a cloudless Southland afternoon,
everything thrown into brilliant visibility by the impassive slant of our
southwestern sun, I ser off wailing sirens and scrolling nigga-alarms in che
hearts and minds of a small cluster of Sheriff s deputies, provoking several
to draw and train their handguns on my head and torso. “Freeze” and “Get
your hands up” were their simultancous but murually coneradictory com-
mands—if you “frecze,” of course, you cannot “get your hands up”—but as
I was abour to share this snarky observation with my gun-wielding intetloc-
utors I noticed that che nearest one held his cocked firearm in a tremulous

hand, a sign that he was in the throes of an instincrive and fuel-injected



fight-or-Aight reaction. It struck me that despite my gray beard, professor-
ship, and two sons in college, I looked otherwise vo them, By standing 65",
weighing 200 pounds, and brazenly brandishing nappiness from crown
to jowl, I was to these armed and alarmed officers a “big, black man™ who
“looked like a criminal” It curns out thart here in the Good Negro capital
of America, nappy performatives and celebrations of the African-American
soul are worn at onc’s own peril.

Wich nigga alarms wailing, me and my impertinent performacive
were patted down and locked in the backseat of a police cruiser wich the
heavy-handed disrespect that is the common lot of “suspect niggas.” As
I peered through the police car partition cage, more deputies arrived, a
sharpshooter posted up across the street, and a phalanx of officers swept
through our home with drawn assault weapons. With implacable fore-
cs swirling around me, I inwardly moved roward the quiet “eye” of this
sudden tempest, thar unruffled region at a storm’s center about which
winds rage and rotate, bur which itself remains calm. From this serene
eycI gazed at the links between my own rolling “prisoner transport cage”
and those wrapped in concrete and barbed wire called correctional insti-
tutions. In this stillness I heard echoes of long-ago captivities—planta-
tions brimming with Blacks in bondage—commingling with current-day
captivities of both black inmates and law-abiding Negroes who appear
imminently dangerous to ordinary police officers equipped with guns and
rolling cages.

I was eventually told that someone had reported hearing a gunshot, al-
though the way echoes reverberate through these densely-populated hills,
its location necessarily involved guesswork. As the sweep uncovered no ev-
idence of foul play—just the sole other occupants of the home in addition
to me: a playful chocolate Labrador and a gray-flannel Weimaraner—with
a certain derached reflection I watched the depuries’ “nigga alarm” sirens
first de-escalate into “nigga alert” honks, then dissolve into “nigga adviso-
ry” drones, and finally melt into the melodious “safe negro” warble that for
many years has been music to the ears of innocenc but “suspicious” Blacks.
The door of my custom-built cage swung open as “safe negro” serolled across
their ricker tape displays and I emerged like an Easter chick from irs shell,
strerching my legs and counting my blessings. Yet, had the Deputy’s surge
of adrenaline made his trigger finger any fwitchier, or had his stercotypes
about big, black men made it any itchier, our encouncer could casily have
ended not in a warble bue a dirge.



As it was, all chis nigga alarm cost me was several hours of work time.
In Negrophobia and Reasonable Racism, | dubbed the social price Blacks
must pay as targets of racial profiling, rooted in racial stercorypes and sta-
tistical generalizations, the “Black Tax."*® Sometimes that tax is more than
social—it taxes time, it garnishes productivity.

Bear in mind that nigga alarms, alerts, and advisories are predictions
and risk assessments rooted in the belicfs, assumptions, and perceptions of
ordinary men and women. Because the law defines the perceptions and re-
sponses of ordinary people as “rcasonable;’ the detcctor’s warnings reflece
“reasonable” risk assessments of the dangerousness of ambiguous blacks. OF
course, appearances can be deceiving, so law-abiding Negroes can trigger
false alarms, alerts, and advisories in ordinary people. Nevertheless, in the
cyes of the law such false warnings are “reasonable mistakes™ as long as they
are the kind that ordinary people would make under similar ciccumstances.

Sclf-defense claims illustrate how the substantive criminal law treats
false nigga alarms. Self-defense doctrine privileges both private citizens
and police personnel to use lethal defensive force against persons who
reasonably appear to pose an imminent threat of serious harm. The reach
of this privilege to shoot scary black males can be exceedingly long, as
illustrared by cases like Bernhard Goerz, Amadou Diallo, Sean Bell, and
Trayvon Martin. Professors E. Ashby Plant and B. Michelle Peruche have
conducted experiments with police officers which showed that officers
were quicker to decide to shoot an #narmed black rarger than a similarly
sitnated anarmed white target.®® Because such discriminatory reactions
often occur in the cognitive unconscious, bypassing the actor’s voluntary
or conscious control,® racially liberal and well-meaning officers (and or-
dinary citizens) arguably cannot help shooting ambiguous Blacks more

hasrily. Because self-defense doctrine excuses ordinary mistakes rooted
in ordinary human frailty, the law of self-defense thus allows ordinary
police officers and civilians alike to use lethal defensive force more hasti-
ly againse ambiguous but innocent Blacks than against similarly sicuared
whites—precisely because racism is ordinary, because it is reasonable. So
long as ambiguous black men make che rrigger finger of erdinary citizens
or law enforcement personnel in uncerrain situations itchier or twitchier
than that finger would be for similarly situated white men, more hasty
applications of deadly force to black men will qualify as reasonable and
privileged. Under current law, the quicker use of lethal force against
Blacks by ordinary, “reasonable,” and well-meaning police officers and



private citizens is an incxorable expression of the Black Tax, one that
black men must simply grin and bear, often without civil compensation
or criminal vindication.®!

*

Allow me a bricf side note. Intcrestingly, instead of criticizing the use of
such profiling, many in the black communiry only critique its unfair use on
them. It is not the practice they object to, but rather the fact that it is still
too blunt an instrument, noc sufficiently calibrated to exclude all Good Ne-
groes. These critics add that the disproportionace misdeeds of Bad Negroes
hurt the interests of good law-abiding Negroes by providing the statistical
justification for the “Black Tax.” As Ellis Cose chronicles in The Rage of 2
Privileged Class, the Black Tax is the bane of the existence of the black bour-
geoisic and one big reason black Brahmins feel so enraged.® Indifferent as
lightning, the Black Tax strikes both black haves and black have-nots, boch
Good and Bad Negroes. Bur unlike natural lighening, which in myth never
strikes twice in the same place, bolts of Black Tax lightning repeatedly strike
the same targets again and again. This phenomenon is shown by a Commu-
nity Service Socicry of New York's analysis of 2009 stop-and-frisk daca for
the New York police: there were 132,000 stops of black men 16-24 in 2009
(949 of which did not lead to an arrest). According to Census Burcau data,
only 120,000 black men of that age lived in New York City in 2009. Thus,
“on average, every young black man can be expected to be stopped and
frisked by the police each year™* Put differently, young black men in New
York under this policy became law-enforcement lightning rods who could
expect to be struck over and over by blue serge bolts of Black Tax lightning.
Some privileged blacks would not find the Black Tax so infuriating if it
were more targeted, tailored, and regressive, thar is, more limited to poor
biacks, whose disproportionate misdeeds establish and maintain the sta-
tistical link berween race and crime in che first place. Black Brahmin icon
Bill Cosby stressed the class factor in his address at the NAACP on the
S0 anniversary of Brown v. Board of Education: “Ladies and Gentlemen,
the lower economic and lower middle economic people are not holding
their end in this deal.”®* Sratistically at lcast, these betrer-off critics of poor
blacks have 2 poine: the vast majority of black street criminals are from ex-
tremely disadvantaged neighborhoods. From this statistical perspective, by

committing street crimes at such disproportionately high rates, poor black



criminals make blackness irself, in the language of evidence law, relevant
evidence of criminal wrongdoing or criminal intent. The disproportion-
ate misdeeds of poor blacks—to paraphrase the evidence code—make the
proposition that someone did or will do 2 crime statistically more likely
to be true, given his blackness, than it would be without thar facror. This
cold bur cogent math—chiefly botromed on the criminal wrongdoing of
blacks from truly disadvantaged neighborhoods—has prompted both my
black Beverly Hills neighbors and the police to embrace something akin to
a mapping of the link berween race, place, class, and crime, something akin
to a "nigga geography” or “nigga cartography.”® Not surprisingly, there’s an
app for that—a service originally launched under the name “Ghetto Track-
er” and relying on crowd-sourced informartion (locals rate which parts of
town are safe and which ones are ghetro, or unsafe) to help people avoid
unsafe arcas.% For Good Negroes and police, “class”™ and “place” profil-
ing—"spatial profiling”"—is perfectly rational, reasonable, and right. Thus
an cnraged “privileged class” that rails against too blunt racial profiling itself
routinely practices spatial profiling without compunction, or even a hinc of
irony. They don’t want to abolish it; they just want a Black Tax break.

And yer, although I have attacked the Black Tax in books, blogs, and
law reviews, a silver lining runs through it. Given that extreme disadvantage
breeds streer crime {and thar truly disadvantaged blacks disproportionately
committing strect crime will continue to statistically justify the Black Tax),
the implication is that the only way for enraged black Brahmins to sing less
of the Black Tax blues is to destroy its statistical foundation by lifting poor
blacks out of extremcly disadvantaged neighborhoods, fixing their crum-
bling schools, and addressing other criminogenic social conditions that be-
siege chem. In fact, whenever members of the black bourgeoisie are struck
by boles of Black Tax lightning (whenever, say, they nearly get tennis elbow
from trying to flag down cabs that won't stop), their rage should give way to a
“moment of Zen"—they should reflect on reasons for the dispariries in crime
rates in the hopelessness, frustration, alienation, and despair of truly disad-
vantaged Blacks stranded in neighborhoods abandoned long ago by the priv-
ileged class itself. The relatively law-abiding black bourgeoisie should view the
Black Tax as a tithe that binds their fate to that of extremely disadvantaged

Blacks, a relentless reminder thar as long as “they” don’t look good, “we™ don't
look good. That is the silver lining, at least in theory.

*



But the Black Tax is also levied when a black person has already committed
prohibited act or actus rers—for instance, a black defendant in a crimi-
mal trial who clearly caused a death or some other serious social harm, At
whis point, the risk of wrongdoing has been realized, and if the jury believes
#beyond a reasonable doubt that the defendant committed a wrongful act,
they set about assessing the defendant’s moral faule, blameworthiness,
and subjecrive culpability.” And again, of course, decisions about a black
wrongdoer’s wickedness, his mens rea, reflece the moral judgments, percep-
rions, and belicfs of ordinary men and women.

‘The click-clack sound of double barrel hammers cocking in rapid succes-
sion represents our readiness to condemn and ostracize wrongdoers if and
when they fail to refure chat ordinary inference of subjective culpability
that accompanies a wrongful ace.®® As Professor George Fletcher observes,
if someone commits a prohibited acc—say, a jewelry store clerk opens a safe
and turns over all the jewels to an unauthorized stranger, or a driver runs
over someone lying in the street, or a State Department employee turns
over vital state secrets to a foreign government—we typically infer from his
wrongful act that he is wickedly dishonest, indifferent, or greedy. More suc-
cinctly, we typically infer a bad acror from a bad act. In this sense, someone
who commits a prohibited act is presumptively blameworthy. And this is
particularly true of black wrongdoers, in part because of the implicit bias-
es we all have. Accordingly, a black wrongdoer is a prima facie nigga. This
inference of wickedness can be defeated, if, for instance, the clerk, the driv-
er, and the Srare Department employee can be shown to have commirtred
their prohibited acts a# grenpoint, and thus their wrongful acts are not the
result of their dishonesty, indifference, or greed. All chree could claim a full
excuse of duress.®® Excuses, in the words of George Fletcher, “preclude an
inference from the act to the actor’s character™® But can a prima facie nigga
destroy the ordinary inference of wickedness that accompanies wrongdoing
by claiming a valid excuse?

A wrongdoer may be unable to assert a valid excuse if the law does not
recognize the kind of excuse he wants to assere, or if the jury does not think
he descrves the benefit of a legally recognized excuse. In either case, without
an effecrive excuse, he will be found wicked beyond a reasonable doubr. A
prima facie nigga can seck to assert cither a broad partial excuse like provo-
carion or “extreme emotional disturbance,” or a broad fie// cxcuse like duress
or sclf-defense. In claims of provocation and extreme emotional distur-



bance, 2 wrongdoer is parcially excused if 2 “reasonable person in the sit-
vation” would have been sorely rempted to lose self-control; in duress and
self-defense, he is fully excused if a “reasonable person” in the wrongdoer’s
situation would have been overwhelmed by the threats or apparent threars.
So both kinds of excuse turn crucially on the “reasonable person in the sit-
uation” test of subjective culpability.” The reasonable person test provides
judges and jurors with a flexible legal vehicle by which they can excuse a
wrongdoer on the moral ground thar his circumseances, in the words of
Mark Kclman, drove a wedge between his “contingent” self—the self chat
came forward under the unjust pressures of the situation in which he found
himseclf—and some underlying “rrue” sclf that could have manifested itself
and maintained control if not for those unjust pressures.™
The “reasonable or ordinary person in the situation” test of wickedness
can be eicher rigid and “invariant” (i.c., a typical person drawn from the
general population, average in mental, emotional, psychological, and dis-
positional makeup) or flexible and “individualized” (a typical person drawn
from a social subgroup, like a typical battered woman or a rypical person
suffering from a post-traumatic stress disorder or a rypical impoverished,
pootly educared and chronically unemployed person).”® By distegarding a
person’s own special cognitive and volitional capacitics, the invariant one-
size-fits-all approach imposes on individuals a legal srandard that may be
very difficule or impossible For them to meet; it weakens or destroys the link
between legal guilt and moral blameworthiness and so may do violence to
the criminal law's ancient z2ens rea requirement by imposing a kind of strict
liabilicy on wrongdoers. Accordingly, an individualized test of reasonable-
ness is the more just and principled approach o blame and punishment.
But because as a marter of practical politics, judges will not formulace a
compiletely individualized reasonable person test that rakes into consid-
eration all of a defendant’s circumstances and actributes, the underlying
question of legal excuses can be distilled to this: “Should the ‘reasonable
person in the situarion” test of blameworthiness in cases of duress and ex-
treme emotional disturbance be individualized to make allowances for the
wrongdocr’s disadvantaged social background?” Alternatvely, in instruct-
ing on the reasonable person standard: “Should courts instruce jurors on
an ‘ordinary impoverished black man trapped behind ghetto walls® tesc of
reasonableness in claims of purative self-defense, duress, provocation, or ex-
treme emotional distress?” Bear in mind thax, ar botrom, this assessment
depends on jury sympathy. In the words of a Model Penal Code Comment



on the reasonable person test in provocation cases: “In the end, the ques-
tion is whether the actor’s loss of self-control can be understood in terms thar
arouse sympathy in the ordinary citizen.”™ Sympachy, or its absence, drives
our moral judgments of wrongdocrs at least as much as—if not far more
than—reason or logic or categorical imperatives. Bur as the studics of in-
group empathy bias I discuss laver show, a prima facie nigga inspires no sym-
pathy in many observers, commentators, or decision makers: individuals
are not unsympathetic because they are Bad Negroes, they are Bad Negroes
because they are unsympathetic.

Two other factors make many legal decision makers unwilling to recog-
nize or credic broad excuses for prima facie Bad Negroes. Inasmuch as their
victims are especially sympathetic because they are from socially marginal-
ized groups, sympathy for victims may flatly trump that for victimizers.”
And some argue that excuses insult the dignity of their intended beneficia-
ries—black criminals—by treating them like agencyless animals rather chan
as persons, that is, as moral agents capable of meaningful choice. Both these
classic and oft-repeated reasons for rejecting most excuses (even limited and
long-standing excuses like heat of passion on sudden provocation) are cap-
tured in the following comment by Professor Stephen Morse:

I would abolish [the provocation defense] and convict all intentional
killers of murder. Reasonable people do not kill no matter how much
they are provoked, and even enraged people generally retain the ca-
pacity to control homicidal or any other kind of aggressive antisocial
desires. We cheapen both life and our conception of responsibility
by maintaining the provocation/passion mitigation. This may seem
harsh and contrary to the supposedly humanitarian reforms of the
evolving criminal law. But this ... interpretation of criminal law his-
tory is morally mistaken. It is humanitarian only if one focuses sym-
pathetically on perpetrators and not on their victims and views the
former as mostly helpless objects of their overwhelming emotions
and irrationality. This sympathy is misplaced, however, and is disre-
spectful to the perpetrator. As virtually every human being knows
because we all have been enraged, it is easy not to kill, even when one
is enraged. [emphasis addedj*

Consistent with Morse’s hostility to excuses, many coures arbitrarily—
from the standpoint of the culpability principle—limit the scope of excuse



claims as @ matter of law so that wrongdoers never get to present them to a
jury.” These artificial legal limitations on what kinds of extenuaring factors
a wrongdoer can get before a jury short-circuits the wrongdoer’s ability to
arousc jury sympathy.

Studies of unconscious discrimination—both in the form of attribution
bias and ingroup empathy bias—show that ordinary people are more likely
to reject excuses for Blacks than for similarly situated Whites.” In a clas-
sic experiment, Bitt Duncan showed white subjects a videotape depicting
one person (cither black or white) ambiguously shoving another (either
black or white). Subjects who characterized the shove as “violent” more fre-
quently attributed the wrongdoing to personal, dispositional causes when
the harm-doer was black, bur to situarional causes when the harm-doer was
white.” In a recent study of juvenile offenders, George S. Bridges and Sara
Steen found a pronounced difference in court officials’ ateributions of intent
in crimes by black versus white youths; court officials are significandy more
likely to perceive blacks’ crimes as caused by internal factors and crimes com-

mitted by whites as caused by exrernal ones.®® The resulring absence of valid
excuses means the jury will confirm the prima facie readings by finding the
wrongdoer a blameworthy Bad Negro beyond a reasonable doubt.

From the standpoint of Good Negro Theory, any racial justice advocate
who eries to “make excuses” for 2 priori blameworthy Bad Negroes is being
unfaithful to the kind of “morality of means™ that inspired Justice Mar-
shall to refuse to make excuses for “thuggery when perpetrated by Blacks.®!
This suggests that distinguishing and distancing Good and Bad Negroes
is an ethical obligation, one that imposes ethical limits on how racial jus-
tice advocates should trear black criminals and approach criminal maceers.
Under Good Negro Ethics, racial justice advocates who fail to morally and
legally distinguish and distance black criminals from law-abiding blacks
breach their most basic duty to belp rather than hurs Black People. From
the standpoint of Good Negro Ethics, black activists fail the communiry
by defending black eriminals, failing to sharply distinguish between Good

and Bad Negroes, and failing to maximize the distance between them in the
eyes of whites; it hurts Black People, they say, when racial justice advocates
carry briefs for niggas.

According to classic Good Negro theory, excuses—such as an “ordinary
impoverished black man trapped behind ghetto walls” test of the “reasonable
man”—are bad policy for Blacks as a group because excuses keep criminal
wrongdoers, including drug dealers and gangbangers, out of jail and on the



street, where they can claim more mostdy black victims. In shorr, “A thug in
prison can’t shoot your sister.” Randall Kennedy, a leading proponcnt of ¢his
point of view, puts it this way: “In terms of misery inflicted by direct criminal
violence” Blacks “suffer more from the criminal aces of their racial *brothers’
and ‘sisters’ than they do from the racist misconduct of white police officers.”®?
This wry remark may very well be true. It is not hard to imagine that a black
gangbanger could inflict more pain and suffering on other blacks than a bigot
with a badge and a gun. It may even be true that, to quote another champion
of this viewpoint, “Racist white cops, however vicious, ate ultimately minor
irritants when compared to the viciousness of the black gangs and wanton vi-
olence™ From this perspective, calling destrucrive criminals like gangbangers
racial “brothers” or “sisters”—words of solidarity and ingroup love-—rings as
false as calling viciously racist white cops “brothers” or “sisters.”

From the utilitarian cost-benefir perspective of Good Negro Theory,
many criminal matters pit the interests of “us” lovable and law-abiding Black
People against “them” niggas. Thus, “colorblind criminal laws™—that is, laws
silent on race and not enacted for the purpose of treating one racial group
different than another—whose ¢ffecss disproportionately burden niggas can
be good social policy for law-abiding blacks. For instance, laws that punish
crack offenders much more harshly than powder cocaine offenders (who
more often are white or upper class) may befp Black People more than they
bhurt niggas, say Good Negro Theorists, “by incarcerating for longer periods
those who use and sell a drug thar has had an especially devastating effect on
African-American communities.” By the same logic, because urban curfews
thar disproportionately fall upon black youngsters also help some black resi-
dents feel more secure, such disparities may belp Black People more than they
hurt niggas. Similarly, because crackdowns on gangs thar disproportionately
affect black gang members also reduce gang-related crime, Black People may
be helped more than niggas burt by such racial disparities. And because pros-
ecutions of pregnant drug addicts chat disproportionately fall on pregnant
black women also may deter conduct harmful o black unkorn babies, Black
People may be belped more than niggas hurt by such racial disparities. View-
ing laws like these as “social policy” propositions, Kennedy concludes that “it
is often unclear whether social policy thar is silent as to race and devoid of a
covert racial purpose is harmful or helpful to blacks as a whole since, typically,
such a policy will burden some blacks and benefit others®

Under this cost-benefi, utilitarian, welfare principle—and positing that
most blacks in the aggregate are law-abiding—there is no reason to give



any special weight to the justness or faimess of severely punishing black
criminals more than they deserve to be, given their disadvanraged social
backgrounds and human frailcy. As David Lyons describes this utilitarian
approach in Ethics and the Rule of Law, when interests conflict “we should
serve the greater aggregate interest, raking into account all the benefits and
burdens that might result from the decisions thart are available to us" By
this logic, because the soctal, political, and safety costs of excusing black
criminals fall on the larger law-abiding black population while the benefits
of cxcusing them are reaped only by the smaller Bad Negroes contingent,
recognizing general excuses for black wrongdoers fails the cost-benefic tese.
When the interests of these two subdivisions collide, the moral and legal
principle that should settle the conflict, according vo Good Negro Theory,
is the welfare principle—the principle that laws are good if they increase
the satisfaction of law-abiding Black People more than they increase the
frustration of niggas. Utility matters more than compassion, mercy, for-
giveness, or individualized justice. From this perspective, even if judges,
jurors, voters, policymakers, and the rest of us impose draconian punish-
ments on black wrongdoers, as long as these laws and other social pracrices
belp law-abiding Black People more than they bure Bad Negroes, they are
cost-justified and desirable, no matter how much they ignote extenuating
and mitigating factors in a person’s life. This utilitarian approach creates
and perpetuates vast injustice, as we will see.

*

Ac the conceptual level, the object of Nigga Theory is to attack every one
of these values, beliefs, and assumprions and thereby expose the blame and
punishment problem for what it really is—not a subjective culpability or
personal responsibility problem burt a political and social one, all the way
down. Ler’s start with the assertion by proponents of personal responsi-
bility that there is no moral equivalence between waditional Jim Crow
and racizalized mass incarceration because the former was abour social op-
pression of innocent blacks, while the so-called New Jim Crow is abour
the self-destruction of black wrongdoers who are the auchors of their own
plighe, which in tuen implies that there is no collective zesponsibility for
the carceral burdens they bear.

Deniers—those who deny that erime can be traced to our unjust ba-

sic social structure—rcjece our collective accountability on rwo standard



grounds: (a) impersonal social forces cannot cause people to choose to do
wrong, and (b) even if empirical evidence proves that such forces do cause
voluntary wrongdoing in the sense of increasing the rate at which people
make wicked criminal choices, such forces are not the “proximate cause”
of crime.

The deniers assert that social forces cannot defermine human action,
that voluntary criminal acts cannot be cansed by impersonal macro-level
social factors like poverty and social inequality. We may deplore tsunamis,
avalanches, or shark atracks, but we would not morally blame chese imper-
sonal destructive forces any more than we would blame a rock for falling
on one’s head, for we rightly reserve blame and praise for persons with wills
and character traits.* Deniers contend that macro-level approaches offend
the personal dignity of wrongdoers by treating them as things or events
or Paviovian bundles of conditioned reflexes without hearts or minds or
wills, For proponents of personal responsibility, this is the Achilles heel
of all macro-level explanations of wrongdoing and the flaw in the logic of
all broad excuses for criminal misconduct, Such explanations and excuses,
they conzend, deny the personhood of criminals by treating them as bad
“social faces” racher than bad persons® Accordingly, personal responsibility
champions tell us we must condemn black criminals to show them respect
and damn them in the name of their own personal digniry.

Nevertheless, empirical evidence compels the conclusion that criminal
wrongdoing is caused by social forces such as extreme social disadvantage.
Social science proves the existence of a clear causal link between social facts
and personal, private, individual acts. In his pioncering work, Suicide: A
Study in Sociology (1897), Emile Durkheim showed how the seemingly
most personal, private, and even “anti-social” decision of someone to end
his own existence rather chan continue to suffer a weary life—a decision
ostensibly rooted only in individual psychology, private thought processes,
and persona! demons—actually reflects social currents and at bottom is pri-
marily a social {not psychological or biological) fact. The social characrer
of deliberate acts of violent self-destruction can remain hidden if we look
only at separate individuals and cheir melancholy musings; buc the social
characrer of suicide leaps into bold relief when we look at rafes of suicide.
These suicide rates differ among sacieties, and among different groups in
the same sociery, and they show regularities over time, with changes in
themn often occurring at similar times in different societies. “Each society,”
Durkheim observes, “is predisposed to contribute a definite quora of vol-



untary deaths.” These regular, prediceable, stable patterns of “personal and
private” decisions vo shufflc off this mortal coil—in short, these systemaric
suicidal rendencies—cannot be explained purely in terms of psychological
facts, individual menral states, or random aggregations of dire deeds. Rath-
er, these patterns point to underlying causes that produce suicidal thoughts
and acts in gronps of individuals. The decisive question then is, “what fac-
tors cxplain these group-level patterns of voluntary self-destruction?” The
suicide rate, he explains, is a “numerical datum” that measures and express-
es each sociery’s “apritude for suicide,” that is, “the suicidal tendency with
which each society is collectively afflicted.™" Hence, a foundational insight
of sociology is that impersonal social forces can cause people to choose to
engage in anti-social behavior.

The second formidable argument Deniers raise against America’s ac-
countability for undoing entire generations of Blacks through unnecessary
and unwarranted mass incarceration runs thus: Even if we acknowledge
what the empirical evidence cleatly demonstrates, namely, that macro-lev-
el social facrors can cause people to commit voluntary criminal acts in the
sensc of dramatically increasing the rate of wrongdoing in certain neigh-
borhoods and for certain social subgroups, those criminogenic social forces
may not be what lawyers and legal commentators call the “proximate” cause
of the resulting crime.

A core tenet of American civil and criminal law is that for an individual
or entity (such as the American government) to be accountable for harm
resulting from destructive forces it unleashes (including destructive social
forces), those forces must be the “factual cause” and the “proximare cause”
of the resulting harm. Factual cause means that the resulting harm (here,
for instance, disproportionate crime raves among truly disadvantaged
Blacks) would not have occurred if the defendant (here America) had not
unleashed certain destructive forces or criminogenic conditions like redlin-
ing, rampant joblessness, crumbling schools, inadequate health care, and
the rest. But these social forces may not be the proximate cause of any crim-
inal act if the culpable choices of criminal wrongdoers intervene berween

the extreme disadvantage, on the one hand, and the individual holdups,
drive-bys, and street crimes, on the other.

For instance, if a gasoline truck and trailer unit spills a massive amount
of gas on an open highway and malicious bystanders willfully kindle a con-
flagrarion with a book of matches, some courrs refuse o hold the cruck

owner accountable for the resulting damage; courts conclude thar the



volatile spill was not the “proximate cause” of the resulting flames, even
though it was clearly a necessary condition or facrual cause of the fire.
These courts say that the malicious match-strikers are the “superseding,”
“efficicnt,” or “proximate” cause of the fiery destruction, thus shifting the
entire responsibility for the flames to the willful wrongdoers and away
from the truck owner whose volarile spill see the stage. For these courts,
resules (here, ficry destrucrion) that follow from the voluntary actions of
the subsequent persons (here, the malicious maech sirikers) are caused by
them alone®

This norion is sometimes called the doctrine of novws actus interveniens.
Under the novus actus doctrine, later voluntary human action “displaces
the relevance of prior conduct by others and provides a new foundation for
causal responsibilicy.” Glanville Williams provides the classic defense of
the doctrine:

A person is primarily responsible for what he himself does. He is not
responsible, not blameworthy, for what other people do. The fact that
his own conduct, rightful or wrongful, provided the background fora
subsequent voluntary and wrong act by another does not make him
responsible for it. What he does may be a but-for cause of the injuri-
ous act, but he did not do it. His conduct is not an imputable cause of
it. Only the later actor, the doer of the act that intervenes between
the first act and the result, the final wielder of human autonomy in
the matter, bears responsibility (along with his accomplices) for the
result that ensues.®

From this perspective, the violent and nonviolent criminal acts of Blacks
trapped in dark ghertos are caused solely by them.

To clarify this point, consider the 30 ycars cncompassing the crack plague
and its still festering aftermath in light of the massive gas spill example just
discussed. According to Senate transcripts and other reliable sourees,” in the
critical period berween 1982 and 1988, high ranking US officials during the
Reagan and George H-W. Bush administrations made well-documented de-
cisions to fight communism by prioritizing forcign policy over drug enforce-
ment. Thus these government officials helped jumpstare and fuel the crack
plaguc by knowingly—albeit not conspiratorially—helping flood poor black
ncighborhoods with cocaine and guns in furtherance of national security. In
other words, US officials helped supply many books of matches in the form of



guns and drugs ro youngblack males wading through waist-deep combustible
criminogenic conditions like extreme and concentrated social disadvantage.
Bue whereas combustible gas spills provide opportunities for malicious

acts, combustible criminogenic conditions do more: they penetrate the

mental states of those immersed in them—they mold mental states. Specif-

ically, extreme and hyper-concentrared disadvantage produce the hopeless-
ness, resenement, hostility, and alicnation that motivare law-breaking, while
an ample supply of guns and drugs, at least partly traccable to US foreign
policy priorities in the critical early years of the crack epidemic, provide the
means and opportunities for hopelessness and hostility to find expression
in law-breaking. In short, at the level of motivations and opporrunities, we
bear collective responsibility for the foresecable consequences of our unjust
social structure and policy priorities.

This is precisely where Deniers invoke the novus actus doctrine as a
“proximate cause defense,” asserting that the wicked decisions of the in-
dividuals slogging through combustible social currents to spread fiery de-
struction negate our collective accountability for their abundandy fore-
secable and staristically inevitable match-striking, They insist that each
wrongdoer’s personal and individual “moral moment” severs the link be-
tween social forces and criminal acts, and establish criminal intents and
vicious wiils and depraved hearts as the proximare causal agents, and these
wicked inner states, Deniers contimue and many courcs consistently agree,

cur off our collective accountability for the criminal acts produced by our
collective existence.

*

Somctimes courts and juries and legislatures are perfectly willing to say that
blameworthy intervening action doces nos break the chain of causation, so

long as the subscquent wrongdoing was foreseeable. In State v. Bier,” for
instance, when the defendant’s wife said she wanted to commirt suicide,

he placed a loaded, cocked pistol within her reach, and she used it to kill
herself.”” The defendant’s conviction for negligent homicide was uphcld on
appeal—foreseeability was enough to establish proximate cause.”® A driv-
er who neglipently leaves his car idling and unartended can be the proxi-
mate cause of death or serious bodily harm resulting from a car thicfon a
joy ride—the foreseeability of thieves and joy rides establishes proximate
cause,”” The owner of an apartment building in a crime-ridden location



who fails to install locks on entrance doors or provide exterior lighting can
be the proximate cause of robberies, rapes, and other violent assaults on
tenants by intervening human agents who intentionally act to produce the
forbidden result: foreseeability establishes accountabiliry.'® One drag racer
can be liable for causing the death of his racing partner despite his pare-
ner’s voluntary choice to drive recklessly.!! In a game of Russian roulcree,
the surviving player will be liable for killing his partner even though the
deceased freely chose to puc the gun to his head and squecze the wrigger,
again on grounds of foreseeability.'® And finally, courts routinely ignore or
reject the sovns actus or intervening-act doctrine and hold drug suppliers
accountable for the foreseeable, though freely chosen, acts of their purchas-
ers, including their purchasers’ drug overdoses and resulting deaths.'®
So just like everyday morality, the law does nor follow 2 hard, fixed rule
about causarion and accountability when subsequent voluntary human ac-
tions intervene. Rather, the law remains ceaselessly torn between two com-
peting perspectives. Pulling one way is the perspective thar undetlies the
novns actus or intervening act doctrine—indeed underlies all retribucive
approaches to blame and punishment—namely, the view that humans are
solely and fully responsible for their freely chosen actions. This is enthusias-
tically endorsed by tough-on-crime advocates, who feel any departure from
this principle of sole and full responsibility puts us on the slippery slope to
social determinism and the complete abdication of personal responsibili-
ty. Pulling the other way is the perspective endorsed by advocates for the
damned, a perspective thar sees wrongdoing as caused by 2 combination of
preceding social facts and the wrongdoer’s ordinary human frailty. Volun-
tary human action is voluntary and caused by preceding forces and factors.
Pendulum-like, the law and our everyday moral intuitions swing back and
forth between these competing conceptions of causation and accountabilicy.
This raises the pivotal question: where do we draw the line between so-
cietal accountability and personal responsibilicy? Whar factors determine
which way the causation pendulum swings in the minds of ordinary judges,
jurors, and lawmakers? The most important is the perceived wickedness of
wrongdoers, because chat arouses the urge for vengeance and retribution in
ordinary people—the more wicked wrongdoers seem, the more they stir
“the reeriburive urge” to blame and punish; the more they srir “che retribu-
tive urge,” the more likely ordinary people are to view them as “independent
intervening causes” or “superseding causes” of criminal harms.'® Contrary
to whar we mighe expect, then, judgments abour wrongdoers’ blamewor-



thiness come first, and only then conclusions about whether preceding
forces and facrors caused the results. This sounds backward and counterin-
tuitive because we expect that we would exhaust all questions of causation
accountability, and only then, after finding thar A caused B's death, do we
weigh A’ blameworthy wickedness. Nevertheless, the everyday realiry of
our actual decision-making is that we routinely blame individuals before
we decide whether 1o call them “independent;” “superseding,” or “efficient”
causes of criminal actions; in other words, we first decide about the wrong-
doers’ wickedness and moral turpitude—we decide whether they are guiley
or innocent—and only then do we assess whether preceding forces and
factors are a proximate cause. However counterintuitive this pattern may

initially sound, it pervades all moral and legal thinking. In the words of
Meir Dan-Cohen:

The statement that A caused B's death may, in ordinary speech,be as
much a conclusory statement, based on the prior tacit judgment that
A deserves to be punished for B's death, asit is an independent state-
ment of fact which leads to that conclusion.... [The conclusion that A
deserves to be punished may be directly and intuitively generated by
the retributive urge, preceding and merely rationalized by the finding
of a sufficient causal relationship between A's acts and B's death.'®s

In short, the retributive urge—rooted in contempt for wicked and blame-
worthy wrongdoers—routinely determines how we think about cansation
and determine accountability.
The question of whether A was the sole or superseding cause of B's

death, then, boils down to the question of whether punishing A is neces-
sary to satisfy the retributive urge he arouses in us. If the fact of B's death at
the hands of A does not produce a strong retributive urge—chac is, if we are
willing to partially or fully excuse A for bringing about the prohibited re-
sult—then we are more willing to call other factors preceding or surround-
ing A’s act (including macro-level social factors) the proximare cause of B's
death.'® Conversely, the more we view wrongdoers as wickedly depraved,
the more they stir the retriburive urge for vengeance and retribution, the
casier it is for us to conclude chat their voluntary wrongdoing breaks the
causal chain between eatlier factors and their crime, shifts responsibility for
crime entirely to them, and absolves us as a nation of accountability for the
abundantly foreseeable results of our own social forces and currents.



All of this has particular consequences for this project, and for Nigga
Theory more broadly. Quite simply, the more we view wrongdoers as chat
most distilled and concentrated form of wickedness—morally condem-
nable niggas—the casier it is for us to deny accountability for their plight,
for moral judgments drive our conclusions about causation and chus drive
our conclusions about our collective accountability for the criminogenic
effects of extreme disadvantage. In other words, Niggerizing black wrong-
doers helps us deny our accounrability for the foresecable effects of being
extremely poor, hopeless, and black in America,

Bur still, a core aspect of Nigga Theory is hope. Once the moral basis
for the retriburive urge is shown to be illegitimate, irrational, and unre-
liable, it may become easier for fair-minded Americans ro curb (at least
temporatily) their urge te condemn long ¢nough to recognize and ac-
knowledge the causzl links between crime and our own macro-level social
forces. And this can pave the way for us to accept collective accountability
for che crack plague and its consequences, and our continued mass incar-
ceration of people of color. Macro-level perspectives—which an inflamed
rerriburive urge obscures—can help law-abiding Americans see the com-
mon humanity in wrongdoers by helping us think beyond the boundaries
of good and evil and praise and blame in criminal matters. Of course, it
flarcers those of us who are prosperous and law-abiding to believe that our
material well-being and good name reflect virrue and pluck, not luck. Bue
from the macro-level perspective, such thinking is unwarranted, however
widespread, and pregnhane with political implications for our treatment of
the truly disadvanraged.



CHAPTER TWO

MORAL LUCK IN THE SOCIAL PRODUCTION
OF "NIGGAS”

Po’ niggers can't have no luck—
—Nigger Jim, Adventures of Huckleberry Finn

T CANNOT BE DENIED that luck permeates our lives in

countless ways. Some enjoy good luck in their upbringing or

hit the genetic lottery. Others, in Immanuel Kant’s words, “by

a particularly unfortunace fate or by the niggardly provision of
a step-motherly nature” do not fare as well.'” Because Juck lacks a mor-
al compass—no moral principle determines its social distribution—many
experience life as profoundly unfair. Good luck happens to scemingly bad
people, bad luck to seemingly good. Some stumble into money, others roil
ceasclessly bur stay poor. Consider my neighborhood: View Park residents
are among the luckiest Negroes in the race. From atop these affluent hills,
Black Brahmins literally look down upon less advantaged neighborhoods—
The Jungle, South Central, Inglewood, Watts, Compton—filled with resi-
dents who have the riches of Hills Negroes in sight but out of reach. Lucky
children of View Park Negroes will on average grow up in safer neighbor-
hoods, artend better schools, eat healthier food, reccive better health care,



and enjoy more social and economic opportunities than black children
from surrounding neighborhoods. Luck gives the kids in the Hills a head
start, while holding those ar lower street levels back. Because many factors
beyond our control determine our “strect level,” the distribution of strect
levels in a community reflects the distriburion of social and economic luck,

But what does such social and economic luck have to do with moral
blameworthiness and personal responsibility? Can luck make people who
they are and determine what they do? If we learn that semrehot tuck de-
termines what people actually do and whether we praise or blame them,
our moral judgments of them begin to look irrational and illegitimate.
“Withour being able to explain exacely why moral philosopher Thomas
Nagel points out, “we feel that the appropriateness of moral assessment
is easily undermined by the discovery that the act or attribute, no matcer
how good or bad, is not under the person’s control.”'%® One of our strongest
moral intuiticns is that a lucky or unlucky coin toss cannot determine a
person’s moral standing (say, heads Bad Negro, tails Good) or his moral and
criminal responsibilicy for what he does (say, heads we blame him, rails we
don't). As moral philosopher Bernard Williams argues, “Anything which is
the produer of happy or unhappy contingency is no proper object of moral
assessment, and no proper determinant of it, either.™® Simply put, 2 moral
judgment of someone is personal—we feel indignation and contempt to-
ward persons for their acts, but not toward things or events or happenings,
because only persons can comtrof the acts for which they are blamed—only
persons have moral agency.

Unlucky poor people beser by bad social and economic luck—especially
those who remain law-abiding and rake pride in their Good Negro status—
may feel especially tempted to see the moral universe as luck-free. They may
find reassurance and comfort in the thoughe thac, at Jeast in the moral arena,
they do not have to worry about things beyond their control determining
how others judge them or how they judge themselves. If morality is immune
to luck, then bad luck cannot determine what even the unluckiest poor per-
son does, murning her actions inco events; nor can bad luck determine who
she is in her heart (her motives, intentions, cares, concerns, and aversions),
turning her into an externally determined thing without moral agency. Puc
differendy, if morality is immune to luck, then those mired in bad social and
economic luck can find iz morality a source of social approval and self-respect
immune to luck—a safe haven for a sclf hounded by unhappy contingency.
Under this comforting view of morality, there can be no moral lotcery or



crapshoot, because a successful moral life is equally open to all sane and ratio-
nal adults. This apparent immunicy of morality to luck offers, in the words of
Williams, a quantum of "solace to a sensc of the world’s unfairness”
Nevertheless, if careful reflection leads inexorably to the conclusion thac

luck—something beyond our control—actually determines whar people do
and whether we prais¢ or blame them, then our moral judgments begin to
look irrational and illegitimate, and whatever solace there is in believing that
one’s moral worth is immune to luck evaporates. A person's lack of control
over the result of a coin flip makes that test of praise and blame patendy ir-
rational and illegitimate. 'This insight informs the most basic requirement of
the substantive criminal law: the voluntary act requirement.

The Model Penal Code defines an "act” as a “bodily movement, wheth-
er voluntaty or involuntary”"*® By this definition, somerimes our acts are
beyond our control; for instance, someone having a scizure, convulsion, or
other reflex movement cannot control her acts. Under the voluntary act re-
quirement, someone suffering a scizure—and as a result, for instance, caus-
ing a car accident—cannot be criminally responsible for her acts or their
effects because they are beyond her control. To talk of blaming or excusing
someone for the harmful effects of a sudden seizure, notes Professor Jeffric
Murphy, “make[s] no more sense than would talk of excusing a rock for fall-
ing on one’s head.”"" Before we ever teach the question of someone’s sub-
jeetive culpability, we must first find an “ace” under her control for which
she can be responsible. Take away a wrongdoer's control over what she does,
and what she does—even claborate bodily movements thar cause another’s
death with great precision—looks like an event that happens wo a thing rach-

cr than an act committed by a person.

For instance, in a famous case, a cerrain Ms. Cogdon left her bed in the
middle of the night, “ferched an axe from the woodheap, entered [her be-
loved daugheer] Pat’s room, and struck her two accurate forceful blows on
the head with the blade of the axe, thus killing her.” Because she was sleep-
walking when she killed Pat, she was acquitted (in the words of Norval
Morris} “because the act of killing ieself was no, in law, regarded as ber act
at all.”""? Because it was beyond her control, it was not the act of a person—
ber act—but rather an event that happened to a thing, We never get to the
question of whether she should be excused for what she actually did be-
cause in a real sense she did not de it—questions of responsibility come be-
fore questions of subjective culpability. For instance, if Pat suddenly awoke

and shot Ms. Cogdon to avoid getting the axe, Par would be responsible for



az)

her voluntary act of killing Ms. Cogdon, but she would not be blamed for
the killing because no subjective culpability or mens rea accompanied her
voluntary act. Blame requires both responsibility for the ace and subjective
culpabiliry. Control establishes responsibility for an act and distinguishes
bad persons and their acts from bad things and events and srates of affair,
all of which can be deplored, but none of which can be blamed like persons
can. Understanding this logic clarifies the link between moral responsibil-
ity and luck. If luck—a factor beyond our control—determines what we
do, and if what we do determines our moral responsibility, then our moral

standing hinges on luck.

*

Let’s apply this analysis to cases of vehicular homicide. Millions of times a
day drivers across America carelessly speed or fail to kecp a proper lookout
in order to artend to their navigation or audio systems, to talk, text, search,
or surf (sometimes simultaneously), or to eat, primp, preen, discipline un-
ruly kids, all while wielding one- to threc-ton minivans, sedans, trucks and
SUVs—massive metal and glass missiles on wheels. Forrunately, despice in-
numerable close calls and near misses, most distraceed or speeding drivers
cause no harm, so mose neither look back on their careless aces with com-
punction nor suffer the condemnacion of their neighbors—so long as no one
gets uert. But occasionally someone’s speeding or inadvertence kills; a child,
for instance, happens to dart into the careless driver’s path. Assuming prop-
er attention or speed would have prevented the tragedy, instantly a gulf—a
yawning moral and legal chasm—opens between “us” careless but lucky
motorists and “them” careless but unlucky killers. Specifically, “us” careless
bur lucky drivers (and other social perceivers) morally condemn “them”
careless and unlucky killers, even though in a significant sense both lucky
non-killers and unlucky killers do che exact same thing, engage in exactly
the same voluntary acrs, take exactly the same excessive risks. The moral and
legal difference berween careless non-killers and careless killers depends en-
tirely on a factor—a fortuirous darting child—neither could concrol. For
doing the exact same thing, lucky distracted drivers and specders mighe get
a craffic ticket while unlucky ones can get the indclible stigma of a felony
conviction for vehicular manslaughter and years of jail time.

In cases of so-called involuntary (i.c., negligent or reckless) manstaugh-
ter, for any given level of carelessness, we have two similarly sitvared groups



of risk-rakers, equal in risk-creation and subjective culpability or mens
rea, yer only the unlucky ger branded and punished. For any given level
of careless wrongdoing, Juck alone determines what they have done and
so what they are judged for. Neither carcless criminals nor equally care-
less non-criminals can control the single factor thar drives the moral and
criminal wedge between them, namely, the reseelts of cheir equally negligent
or reckless conduct. Thus, each year luck alone distinguishes millions of
careless non-felons who remain in good moral standing from a handful of
equally careless, officially blameworthy felons.

Similarly, a facher sprinting back to his car on a sweltering summer day
after realizing that he mistakenly left his sleeping infane in the back seat
knows before he gets there that che rest of his moral life hangs on whether
he gets there to find the child dead or alive. The final result of his inad-
vertence—which can depend on external decerminantes entirely beyond his
control such as the temperature, the cloud cover, or an observant passer-
by—will determine his moral and criminal status. Mo matter how swiftly
he sprints, morally he is at the mercy of luck.

Moral luck exposes 2 paradox—a pair of warring intuitions—embed-
ded deep in the concept of responsibility. One set of intuitions vells us that
heads-Good-Negro-tails-Bad-Negro coin tosses cannot determine a per-
son’s culpability; another set tells us that careless people who kill are more
culpable than ones who do not. Even though reflection and logic tell us
that the only difference between the careless actor we condemn and the
one we don't is a factor over which neither had any conrrol, as soon as we
come face to face with actual victims, whether through contemporaneous
observance or pictures and vivid descriprions, we cannot help blaming the

unlucky actual killer more than those lucky motorists whose carelessness
did not kili or injure anyone.

Anytime we make the consequences of whac people do the basis for
blaming or praising them, we let luck arbitrarily distinguish between people
who are identical in subjective culpability. And this is as true of intenrional
as carcless killings. Take two intentional shooters, one who kills while the
other does not, only because the intended victim happened to be wearing
a bullet proof vest or to slip on a banana peel as the gun'’s hammer hic its
firing pin. Murderers are regarded as criminally and morally worse than
attempted murdeters, even if only luck separates them. Like the speeders,

both shooters are doing the same thing, aiming and shooting, but only the
wrongdoing of the “unlucky” shooter kills.



It might seem we could resolve the paradox, reconcile our intuitions,
simply by blaming and punishing pcople the same whenever they do the
same thing, run the same risks, irrespective of results. So the lucky and
harmless would be blamed just a5 much as the unlucky and lethal, or the
unlucky and lethal would be blamed just as lirtle a5 the lucky and harmless.
If we blamed the lucky just as much as the unlucky, along with speeding
tickets, highway patrol officers would have to issue speeding motorists in-
dicements for the moral and criminal equivalent of vehicular manslaugheer,
say, “atzempted negligent ot reckless homicide,” where an attempt is pun-
ished the same as the complered crime."'* Wich the help of traffic cameras,
in mere months there could be cell blocks brimming with pcople who nev-
er actually killed but who did the same things as convicted careless killers,
like speeding, dialing, tuning, and texting. We balk ac chis. If we blamed
the unlucky as little as the lucky, officers would issue a mere traffic citation
to someone whose culpable speeding or culpable inadvertence caused his
three-ton SUV to kill a cluster of kids in a crosswalk. As we observe the
bloody aftermath, we balk again.'!'* Neither way of reconciling the intu-
itions seems acceprable.

Whenever we run a moraj boundary between people who de the exact
same thing, who create the same risks, and blame one group of actors more
solely on the basis of events beyond their control (on the basis of something
they did not do), we are no longer judging them as persons, as moral beings
who can control what they are blamed and praised for. As Ms. Cogdon, the
axc-wielding somnambulist, reminds us, control—moral agency—is what
distinguishes bad persons and their acts from bad things and events. Moral
judgments are not evaluations of events or things, only of persons and their
acrions. Because persons are responsible only for what they do, they must
be judged for whart they do, subtracting from whar they do anything chac
merely happens, any factors beyond their control. But in cases of criminal
negligence and criminal recklessness, we shift our evaluation from persons
and the acts they control to tragic consequences beyond their control, mak-
ing those forruirous consequences the basis for driving a moral and legal
wedge berween equally careless acrors.

Moral luck thus undermines the legitimacy of our moral judgments—
and hence the distincrion berween “Good Negroes™ and “Bad Negroes”™—
in two additional ways: as circumstantial and as constitutive luck. First
consider how “moral circumseantial luck™—luck in the choices and moral
tests our circumstances present to us—invalidates the moral distinction be-



tween me and the kids [ grew up with who became felons. Let’s say that
when my childhood friend, L], sold the drugs that resulted in his fclony
conviction, he flunked the moral test posed by his circumstances. He may
have felt grear siruational pressures from poverty and social inequality, buc
let’s say we blame him anyway, on the grounds that the situational pressures
merely exposed his chacacter flaws and dispositional deficiencics, that the
pressurcs were not sufficicnt to support any excuses or mitigacions such as
duress or excreme emotional distutbance. Accordingly, we find him morally
responsible and subjecrively culpable for his wrongful act.
Looked at this way, moral deficiencies are like manufacturing defects,
say, a hairline fracture in a soda bottle. In my rorts class, we learn from a
famous exploding bottle case that 1) no botrle manufacturing process is
perfect, 2) manufacturing defects are incvitable in most large-scale produc-
tion processes, 3) statisticians can with mathematical precision predict the
defect rates, and 4) most important for present purposcs, not every bottle
with a manufacturing defect explodes, only these exposed to high levels
of internal pressure or external shock. Absent high levels of pressure or
shock (say, had the bottles been filled with a less-carbonated beverage or
been kepe from striking the edge of a table), many defective bottles never
explode and cause injury. Because they produce no harmful consequences,
such manufacturing defects may remain cloaked in fortuiry, forever latent.
By the same token, not all persons with L]’s posited character flaws commit
street crimes, only those——or ac least disproportionately those—exposed to
the peculiar pressures and shocks of living in bleak streets under dire cir-
cumstances. This realicy sets the stage for ciccumseantial luck to determine
moral responsibiliry. Persons with the same moral deficicncies can end up
with totally different moral and eriminal records solely because luck plunks
them down in different circumstances.

Take two homeowners, Timorous and Pusillanimous, with the same
moral character defect—say, cowardice. Pusillanimous is also parsimoni-
ous, so he does nothing to upgrade his house, while Timorous hires a gener-
al contractor to work on his. Timorous sees a big black man on his property
and there have been a rash of home invasion robberies in his neighborhood
lately, some involving black assailants. As the ambiguous black man ap-
proaches, a terrified Timorous raises his hunting rifle in sincere self-de-
fense. The shot he fires kills whar turns out to be an innocent employee
his new general contractor. Under these circumseances, a homeowner has

a valid seif-defense claim as long as he showed ordinary fortitude in what



he did (for instance, he might be excused for his mistake if he fired his rifle
as the ambiguous victim was entering the house in what could reasonably
be misconstrued as a stealthy or furtive manner). Bur Timorous, a cowardly
homeowner whose excessive fear and trembling cause him to shoot far more
hastily chan would persons of ordinary fortitude (say, when the ambiguous
black figure first steps into Timorous' long gravel driveway) will be found
unreasonable and in most jurisdictions convicted of second degree murder.
Had he not found himself in that uncertain situation, the unreasonable kill-
er’s cowardly disposition may never have caused criminal harm (or perhaps
even come to light) and he would have remained a good law-abiding citizen
like Pusillanimous rather than a convicted murderer.

Just as resultant luck arbitrarily makes some careless drivers more blame-
worthy than others, circumstantial luck arbicrarily makes some morally
deficient persons more blameworthy than others who are just as morally
deficient. Although all cowardly homeowners and speeding mortorists are
morally deficient, luck determines whose moral deficiency causes harm and
thus who can be morally blamed for whar they have done. For our careless
motorists, fortuity forged the fatal link between their culpable indifference
and the unjustifiable killing of a pedestrian; for our cowardly homeowners,
bad luck links their culpable disposition to the unjustifiable killing of a sup-
posed assailant. In other words, it is moral bad luck for a cowardly person to
find himself in high-pressure circumstances that expose his flaw, moral good
luck for someone else just as cowardly to be spared such circumstances.

German Nazis and American slave owners forcefully illustrate moral cir-
cumstantial luck. Any of the ordinary citizens or concentration camp guards
of Nazi Germany, like any of the ordinary citizens or slave owners in anre-
bellum America (including “gentlemen slave-owners” like Thomas Jefferson
and George Washingron), could have hercically opposed the odious regimes
in which they found themselves. Instead, most of them failed the moral test
they faced and behaved badly, upholding and participating in the morally in-
defensible. Nagel invites us to compare an actual German Nazi to another
German with the same character traits as the Nazi but whose company {for
business reasons) relocated him to Argentina before the Nazis came to pow-
er. The relocated Argentine German mighe fead “a quiet and harmless life in
Argentina” while his dispositional twin back in Germany served as an officer
in a concentration camp. An ordinarily anti-Semitic German in the Forties
was able to avoid raking innocenc Jewish lives due to factors beyond his con-
trol—another case of moral good luck. That many people, vast majorities in



some cases, can with cool deliberation participate in enormous moral atroc-
ities like slavery and che Holocaust suggests that the “character flaw” some
circumstances reveal may be ordinary human frailey, rather than aberrational
depravity—in the Janguage of products liabiliry, such circumstances may re-
veal a design defece, one buried deep in human nature.

“Good Negroes” who morally condemn “Bad Negroes™ without knowing
how their own dispositional deficiencies would hold up in nightmare worlds
of filth and hunger and violence and extreme suffering can, like the Argentine
German, claim one crucial distinction berween themselves and actual per-
petrators—although the economically privileged Good Negro and relocared
Argentine German could have (or even would have} behaved just as badly
as the Bad Negro and German Nazi in the same situarion, the Good Negro
and relocated Argentine German simply did not, and thus, are not similar-
ly responsible. A person can only be morally responsible for what she does.

So from the standpoint of moral responsibilicy for acrual criminal aces, there

is a difference between Good and Bad Negroes and between the relocated

Argentine German and the Nazi—the good Negro and Argentine German

never actually cause deaths or participate in killings. The same was true in
our analysis of lucky and unlucky specders—only unlucky speeders, not theic
equally carcless but lucky counterparts, actually cause deaths for which they
can be responsible. It is irrational to blame the frail and unlucky and not the
equally frail butlucky ones who would have done the same thing but who just
happened not to be tested and exposed.

Nazis, slave masters, and violent gangbangers are clearly responsible for
the harms caused by their vicious wills and bad intentions, but at the same
time they are just as clearly zot responsible for being thrown into a sicuation
that exposed their frailties. Qur control over whether our vices and frailties
arc exposed, over whether they cause harm, is in this sense no greater than Ms.
Cogdon’s control over whether her bodily movements caused harm. In Na-
gel's pithy words, a person is “not morally responsible for what heis and is not
responsible for” Nevertheless, as soon as we stop rarionally reflecting on this
indubitable moral truth and look at a concrete case, we can't help condemn-
ing. You cannot tour the gas ovens of Auschwitz and not feel condemnation

for “ordinary Nazis”; you cannot tour the slave fortresses in Ghana, contem-
plate the unspeakable horrors of the Middle Passage, and not feel indignation
toward slave masters and their accomplices; you cannot walk the strects of
South Central LA and hear a bereaved parent weeping over the body of
slain child and nor feel contempt for the responsible gangbanger.



*

An especially potent brand of moral circumstantial luck comes from the
“spaces and ows” in which we find ourselves—that is, from our spacially dis-
tinet neighborhoods and the flow of jobs, people, and social currents chrough
them, "' Call this luck in the strains and moral tests presented to us by the
flow of macroeconomic and other social forces through our neighborhoods
and school districts, “moral spatial luck.” Moral spatial luck subverts the mor-
al distinction between me and L} and the other young black men I grew up
with—for convenience, call them #2y brothas—by secting the stage for them
to succumb to provocations and temptations while sparing me those hard
tescs and thus paving my path to prosperity and a spotless criminal record.

Here’s how. Once prison removed my paternal influence, just like my
brothas, 1 routinely sailed up and down Park Street in Akron, on whose
south corner stands the Haven of Rest Rescue Mission for the homeless and
on whose north corner sits a hotspor for stabbings, shootings, drugs, and
prostitution called (fall from} Grace Park. As a frank reminder to neigh-
borhood residents of their own dim future, the street chat Park intersects
with ro create these corners of concentrated poverty and crime is named
Prospect. Just like sy brothas, 1 sailed up and down this prospectless sereet
with hostility, resentment, frustration, and hopelessness. Thus, in character
traits and internal dispositions, they and I were flip sides of the same coin:
we all dreamed the American Dream of prosperity symbolized in those
days by homes in the suburbs and cars with “diamonds in the back” (in the
words of Curtis Mayfield}, even as we warched the legitimate means of gee-
ting our picce of that Dream choke and die before our eyes as every rubber
plant in Akron shuttcred its windows and even our iconic Goodyear blimp
began berthing in distant hangars.

Had I remained stranded in that crime-ridden neighborhood in that for-
saken rustbelt city (seething with resentmenc over the growing chasm be-
tween my diamond-in-the-back dreams and dwindling legitimate means),
I serongly suspect that I too would have “chosen” to commit crimes and
my moral record would have been dramatically and indelibly downgraded:
“Tails, Bad Negro.”

What kept me from failing the hard moral tests of our circumstances
was the fortuitous intervention of two Grear Sociery programs for “at risk”
youth—Upward Bound and A Better Chance {ABC). I happened to hear
about Upward Bound in time to apply; 2y brotha, L] (a better student ac



the time), heard about it too late. Luck—not pluck—landed me and not
L] in Upward Bound. Upward Bound in turn led me to A Betrer Chance,
which shipped me to a boarding school on The Main Line, a historical bas-
tion of “old money” and sprawling estates in the western suburbs of Phil-
adelphia. Conscquently, while L] remained mired in America’s cynically
deindustrialized heartland,’*® I hobnobbed with highly oxygenated Main
Line blue bloods at keggers, gala fundraisers, and pep rallies. Of course, 1
“put in work™ once I gor the chance, routinely pulling ali-nighters to keep
up with the competition in the classroom and on the hardwood ar Lower
Merion High School; but it cannot be denied that the circumstantial luck
of landing in two small and disappearing War on Povercy programs, and
spending my high school years in privileged neighborhoods and school dis-
tricts, contributed at least as much to the things I get and rake credir for
as my own work ethic or academic aptitude. In more ways than we dare
imagine, morally we are at the mercy of luck.

This unequal distribution of moral good luck and moral bad luck—
more specifically, of moral spatial Iuck—could lead ordinary people
trapped in bad luck neighborhoods and school districts to experience life
as profoundly unfair. Even the most diligent and intclligent scudent can ap-
ply himself to his studies with monk-like devortion, only to discover in the
end that his high school diploma is a nearly worthless picce of paper in the
college admissions process, because the public secondary school it comes
from suddenly has no accreditation. This was the fate of Crenshaw High
School, situated to draw teens from both poorer black ncighborhoods and
the hills of View Park, Baldwin Hills, and Windsor Hills, but which in fact
draws mainly from poorer neighborhoods, because Hills Negroes often opt
for Westside and private schools. Crenshaw was stripped of its accredira-
tion for nearly six months in 2005 and 2006 by the Western Association of

Schools and Colleges because of “great concerns regarding student achieve-
mene, the implementation of a curriculum and instructional program
aligned with California academic standards, and the capaciry of the school
to address other critical areas.”""” Thanks ro moral spatial luck, “virtue™ was
not vindicated in South Central and the link berween legitimate means and}
the American Dream proved a cruel hoax.

Thus, any given student from Crenshaw, emortionally invested in thg Wa
berian cultural belief system called the American Dream, thanks to bad sparial
luck, is stuck in a neighborhood public school without accreditation and lack
access to that Diream. The divorce of legitimate educarional means from



American Dream imposes much grearer strain and harder moral tests on this
student than docs the happy marriage between means and ends enjoyed by my
Lower Merion High classmates and me, frecing our minds to focus on which
selective colleges—Amherst, Williams, Wesleyan, Swarthmore, Haverford,
the Ivics, or the Scven Sisters—would punch our rickets to prosperity, Cer-
tainly no all, but at least some statistically significant pereentage of us Main
Linc and Lower Merion High Good Negroes would have cracked and revealed
oue own Jatent character Raws under the more taxing moral tests confronting
Crenshaw students. Their neighborhood severs the means-ends connection by
providing schools incapable of implementing a curriculum and instructional

program aligned with even minimal California academic standards.

*

Hidden in the Hills berween La Brea Avenuc and Crenshaw Boulevard, che
Los Angeles Times' Bob Baker describes View Park as “a garden island in an
urban sca, a plush community of high-priced homes and meticulously land-
seaped lawns” Walking these ranquil sidewalks, whose concrete slabs have
been gently heaved in places by the swelling roots of trees, one can easily ger
the notion that there is nowhere better to go—there is a genility to these
blocks that becalms lives. Toni Morison once characterized “industrious Phil-
adelphia Negroes” as “the proudest people in the race,” ' but that distinction
may now belong to the industrious Negroes of View Park, who have been
known to lock down on even slighdy less wealthy but still upper-middle-class
Blacks next door in Baldwin Hills; according to Baker, such still quite priv-
ileged but slightdy less prosperous blacks “draw a raised eyebrow of disdain
from View Park residents™

“Baldwin Hills," one [View Park resident] sniffs with good-natured ex-
aggeration, “is an eyesore’—a mere tract of homes, smaller and new-
er, with tiny or non-existent front yards.... When the county wanted
to put a little asphalt and ivy jogging park in View Park in the 1970s, a
nuraber of residents argued against adding benches, drinking foun-
tains, or restrooms, According to one politician’s account—denied
by community leaders--the reason was to discourage “those people”
from Baldwin Hills, many of whorm have just as much money as those
people in View Park, from driving up the hill to use the park e




In the 1940s and 1950s View Park was home to well-to-do Whires who had
hoped to safeguard the narcotic gentility of cheir blocks through covenants
not to scll to Blacks or Jews, But in 1948 the Supreme Court held in Shelley v.
Kraemer that neither federal nor stare courrs could enforce racially restrictive
covenants under the Equal Protection Clause. Consequently, Shelley enabled
a substantial number of prosperous black families in the catly 1960s to buy
homes in previously white View Park. As prosperous Blacks trickled in, the
trickle out of well-to-do Whites soon swelled into a wave of “white flight”'®
According to the Los Angeles Times story, “Within cight years, three-quar-
ters of [Whites] had sold their homes to black lawyers, physicians, entrepre-
neursand entertainers, often at cut-rate prices. By 1970, Blacks outnumbered
whites nearly three to one. By 1980 the ratio was nine to one.” The influx of
lawyers, physicians, and other prosperous blacks created the conditions for
the class-conscious cartography and spatial profiling of poor Blacks by their
privileged counterparts that I discussed carlier.
In The Truly Disadvantaged, William Julius Wilson concisely described
how economic segregation through middle-class migration and spatial sep-
aration produced social disorganization in poor black neighborhoods, the

same kind of social disorganization that breeds erime according to many
empirical studies:

[T}he growing problem of joblessness in the inner city ... {is] partly cre-

ated by the changing social composition of inner-city neighborhoods.

In the 19405, 19508, and even the 1960s, lower-class, working-class,

and middle-class black urban families all resided more or less in the

same ghetto areas, albeit on different streets, The exodus of black
middle-class professionals from the inner city has been increasingly
accompanied by a movement of stable working-class blacks to high-
er-income neighborhoods in other parts of the city and to the suburbs.
Confined by restrictive covenants to communities also inhabited by
the urban black lower classes, the black working and middle classes
in earlier years provided stability to inner-city neighborhoods and per-
petuated and reinforced societal norms and values. In short, their very
presence enhanced the social organization of ghetto communities.'»

One powerful implication of Wilson's analysis is that landmark civil rights
movement fegal victories like Shefley mainly helped middle-class Blacks,
not the truly disadvantaged or “black underclass” Worse still, these civil



rights victorics in some cases actually deepened che plight of the cruly dis-
advantaged. For instance, before civil rights “victories” like Shelley, restric-
tive covenants created high density black communities wich high levels of
ceonromic integration, thae is, high levels of spatial overlap between black
professionals and poor Blacks. These high levels of economic integracion
could reduce “social disorganization™—a factor causally linked vo higher
crime rates—Dby sustaining “the basic institutions in the inner city (includ-
ing churches, stores, schools, recreational facilities, etc.) in the face of pro-
longed joblessness.”'*

But the mass migration of more mobile middle-class Blacks to neighbor-
hoods like View Park helped isolate and concentrate disadvantage in existing
black neighborhoods, thereby inereasing economic segregation, social dis-
organization, and hence ¢rime rates in the neighborhoods left behind. Yana
Kucheva and Richard Sander reached conclusions consistent with this view
in their analysis of the relationship becween Shelley and the hyper-concentra-
don of criminogenic disadvantage in poor black neighborhoods:

What we see in our analysis. thus far, is all of a piece: restrictive cov-
enants near ghettos were particularly prevalent (and, until Shelley,
particularly effective) in middle-class communities of single-family
homes. Middle-class Blacks were the most eager challengers of these
covenants, and the ones with both the greatest means and strongest
desire to move out of existing ghettoes. After Shelley, middle-class
Blacks migrated to previously covenanted communities in large
numbers, increasing substantially both the black homeownership
rate and the level of intra-black economic segregation. The newly-en-
tered communities consistently resegregated, so the aggregate level
of black/white segregation did not change much, but the post-Shelley
world had a much more geographically dispersed black population.:2

It logically follows from these empirical findings that the black bourgeoi-
sie, by destabilizing older black neighborhoods through their departure,
increased the crime rate in those neighborhoods and made them more sus-
ceptible than ever to major crime waves, For the crack plague of the 1980s
and 1990s, the ground zero were the economically segregated neighbor-
hoods in Los Angeles with high concentrations of poor and working-class
Blacks—South Central, Warts, The Jungle, Compron, Inglewood. Through
our own “black flight” from economicaily integrated black neighborhoods



into economically scgregated, previously white neighborhoods like View

Park in che 1960s and 1970s, mobile middle-class Blacks in Los Angeles

fueled the higher crime rates in neighborhoods we abandoned and now

regard wich suspicion, This patretn of “black flight” and economic segre-
gation is far from unique to LA, occurring also in cities like Chicago and

St. Louis and many other urban, northern cities. Thus the deterioration of

poor black neighborhoods across America into criminogenic tinder boxes

of resencment, frustration, hopelessness, and suppressed violence cannot

be attributed simply to racial prejudice in Whites or internal deficiencies
in Blacks (like a “culture of poverty” or “welfare dependency™.** It must
be largely attribured to mactoeconomic social forces (like the mass exodus
of automobile, rubber, steel, and other “low-skilled” manufacturing jobs
to lower-wage areas in the South or overseas) and to the mass exodus of
the black bourgeoisie to previously white neighborhoods like View Park,
Baldwin Hills, Windsor Hills, and Ladera Heights. The combined effect
of two distinct flows—namely, the flow of manufaccuring jobs South and
overseas and the Aow of the black middle class from traditional black
neighborhoods into previously white ones—left poor Blacks stranded in
geographical spaces filled with undiluted disadvantage and criminogenic
social disorganization.

Thanks to moral spatial luck, relarively few View Park young people—-

fortune’s favorites—have met or will meer the Black Criminal Litmus Test
and be found a nigga. The math is simple: a grossly disproportionate num-
ber of the “violent crimes” Americans worry most about—murder, man-
slaughter, forcible rape, robbery, and aggravated assault'**—are committed
by Blacks from families below the poverty line. Because of demonstrable
links berween concentrated disadvantage and crime rates, poor neighbor-
hoods have a much higher percentage of “dangerous Blacks™—Blacks who
have committed or posc a heightened risk of committing violent street
crime—than prosperous ones. To be more concise, someone from a poor
black neighborhood poses a greater risk of street crime than his Golden
Ghetto doppelganger.

The patticipation of my three sons in sports set the stage for my lessons
in urban social maps and spatial profiling. Although my sons have grown
up exclusively in View Park, from kindergareen through High School they
all have played AAU basketball, Little League baseball, and Pop Warner
football. On these teams they have formed close friendships with black
kids and families from much less privileged nearby neighborhoods. Nac-



uraily, then, their teenage house parties include teens from Wares, Comp-
ton, Inglewood, and South Centtal. However, some of my fellow View
Park homeowners, expressing safety concerns and claiming to speak for the
neighbeorhood, vocally objected to my sons’ parties for this very reason—in
their words, “we do not want Compron up here.” In strikingly similar lan-
guage, a Black Sheriff s Deputy cautioned my sons and their event planners
that, “we do not want South Central up here."12

Place names like South Central and Compton are synonymous with
hard moral tests and hence moral bad luck. The South Central “we do not
want up here” includes a neighborhood just down the hill from View Park
known to local residents as The Jungle, which otiginally earned irs name
for its tropical trees and foliage (tranquil palms, banana trees, and bego-
nias thriving amid tropical-style postwar apartment buildings), but whose
name now suggests a jungle of a different kind, onc with rattered palms
standing amid ruins, and ruthless gangs vying for survival. The 2001 box
office hit Training Day made The Jungle the very archerype of crime-ridden
West Coast urban decay. It depicted Palmwood, one of the Jungle’s many
curvilinear dead end streets, as erawling with Bloods and snipers brazen-
ly brandishing assault weapons from rooftops—a scene reminiscent of the
mad jungle sequences in Conrad's Heart of Darkness and Coppola’s Apoca-
lypse Now. Once The Jungle’s soaring crime rate made its name intolerably
ironic, residents 20 years ago prevailed upon the Los Angeles Cirty Council
to rename the crime-ridden area Baldwin Village, in the poignant hope of

linking its name ro its respectable and geographically condiguous neighbor,
Baldwin Hills.'?

*

Proponents of a politics of respectability and personal responsibility in
criminal matters have one remaining forceful argument against che con-
clusion thar the only difference between disproportionately middle-class
Good Negroes and disproportionately poor Bad Negroes or “niggas” is cir-
cumstantial or resultant luck. Their forceful counterargument, simply pur,
is that not af/ Good Negroes are middle- and upper-class, and not 2// Bad
Negroes are poor; not all those we praise are haves, and notall we condemn,
have-nots. Indeed, often a eritic of Bad Negroes will preface his criticisms
with a moving account of the poverty and other circumstantial obstacles
the critic himself overcame on his way to a successful moral life, making



him living proof that a “man of character” can avoid doing bad things even

under strong situational pressures. From this standpoint, even the most dif-

ficult circumstances leave room for praise and blame. There were Germans
who saved Jewish lives during the Holocaust and White Americans who
fought against charttel slavery in Jefferson’s and Washingron's day—good
characrer, it seems, can sparkle like a jewel in a dung heap and motivate a
person to do the right thing despite external circumstances.

Let's assume—ijust for the sake of argument—that poor Blacks who re-
main law-abiding despite the shocks and pressures of poverty have “good
character)” while poor black criminals have “bad character” For instance,
assume Bad Negroes are greedy, cold, ungenerous, unkind, vain, and con-
ceited while their Good (but disadvantaged) Negro counterparts are con-
scientious, considerate, gencrous, kind, modest, unselfish, caring, and com-
passionate, Assume thac because of their superior moral characrer, Poor buc
Good Negroes suffer the slings and arrows of social and economic misfor-
tune with patience and forbearance and withourt breaking the law.

It cannot be denied that blaming and praising people on the basis of
moral character——or, as it is sometimes put, on the basis of who they are
and what is in their “hearts"—is a2 common practice. In courtrooms, for
instance, jurors are given ample opportunity in their jury inscructions to
directly assess the character of the accused in judging his guilt or innocence.
One of the most basic excuse claims in the substantive criminal law is that
the defendant’s unjustified act should be attributed to his situacion rather

than ro a bad character traic—this is the excuse claim at the heart of crimi-
nal negligence, recklessness, voluntary manslaughrer, depraved hearc mur-
der, duress, putative self-defense, and all other doctrines that make guile
hinge on whether the wrongdoer acted like “a reasonable person in the situ-
ation”"®® Under the Model Penal Code, to convict under any of these doc-
erines, the jury must attribute the unjustified act to a character deficiency
rather than a situational pressure.’® So Poor but Good Negro critics who
blame Bad Negroes for their character deficiencies can find ample support
for their moral attitude in law and everyday life—they can say to their mor-
al inferiors, “I am not /ike you. I am not greedy, cold, ungenerous, unkind
vain, or conceited, so I did not form the same bad intentions or act on thy
same bad motives as you. I do not share your character flaws, your ‘incliy
nations, capacities, and temperament.” Because | am not the 4ind of per-
son you are, I do not look at your contemptible moral record of crimina
wrongdoing and say to myself, ‘there but for the grace of God or good luc



go I Because I've been there and aor done that, I am living proof that we
arc not ‘morally at the mercy of luck.' I do not sympatherically identify with
you and hence morally condemn you without reservation.”

The faral flaw in this moral analysis is that the kind of person onc is, one’s
character, is determined primarily by factors beyond a person’s control: ge-
netic make-up, pre-natal care, early childhood development, caregiver and
parental rearing practices, family structure, schools, peers, personal assaules
and traurnas, and a multiplicity of other fortuitous experiential factors. The
substantive criminal law makes allowances for some of the resulting "disposi-
tional deficiencies,” if they are deemed ro be beyond the wrongdoer’s control.
When a woman suffering from battered woman syndrome kills her sleeping
spouse and claims sclf-defense, for instance, even if the jury concludes that the
acrwas not legally justified because the threat was not imminent or there were
less drastic aleernatives, in many jurisdictions she must be excused for the un-
justified killing if a reasonable person suffering from the same post-traurmnatic
stress disorder would have overestimated the chreat of a sleeping man and,
through learned helplessness, underestimated her ability to escape the abusive
rclationship. The test of subjective culpability in these cases is whecher the
batrered woman acted like a reasonable person endowed with her cognitive
and volitional deficiencies. The same is true of Negrophobes—people whose
hypersensitivity to Blacks results from a personal history of violence at the
hands of Blacks. Bernhard Goetz, the celebrated subway vigilante, included
this argumnent in his successful self-defense elaim afeer shooting four unarmed
but arguably threatening black teenagers on a New York subway. The Goewz
jury, using an individualized test of reasonableness that allowed them to con-
sider his “prior experiences,™ concluded that his response to the four black
youths was that of a reasonable man in the situation. The individualized tesc
gave them ample discretion to measure his response by thar of a “reasonable
person who has been mugged before by black assailants” or of 2 “reasonable
Negrophobe™*" Further, in the arca of criminal negligence, the courts can
individualize the test of reasonablencss to make allowances for the peculiar
inner deficiencies of a wrongdoer: Thus, in State v. Everbart, the defendane,
a young girl with an IQ of 72, gave birth in her own bedroom and, thinking
that the baby had been born dead, wrapped it from head to foot in a blan-
ket. The baby smothered to death. Under the non-individuzlized, general-
ized “reasonable person” test she was convicted of involuntary manslaughter,
but the appellate court reversed the conviction by applying an individualized
“reasonable person with an 1Q of 72 test. Under the all-purpose “reasonable



person in the situation test” at the hearc of many legal excuses, the “reasonab)
person” can be individualized and endowed with the wrongdoer’s disposi
tional, volitional, and cognitive deficiencies. The moral intuition supportin
each of these individualized ctests of reasonableness is that a person car~
be blamed for an inner deficiency—cognitive, volitional, or dispositionai~
that she did not choose, was not responsible for acquiring, and essendially
thrust upon her. Simply put, the substantive criminal Jaw somerimes malq
allowances for bad luck in the creation and development of one’s peculy
inclinacions, capacitics, aversions, character traits, and actions.

Another source of character traits beyond someone’s control is
childrearing practices of one’s parents—whether and how much she
physically disciplined (struck or beaten) as a child, for instance. Rep
research shows that such corporal punishment “psychologically d
the child, increases social violence in general, [and] leads to childrtn
creased aggression and anger. Parents who were beaten go on to beat th
own kids.”'*? Severe child abuse—in closers, basements, attics, and broy
daylight—can instill bad character traits and dispositions. Tragically,
tered and exploited children abound in desperate economic circumsta,,
and many criminals were battered children. In the words of Bob Herou
“Victims of child abuse are likely to be kids from poor and often profour~
ly twisted families...Often their [lives] are case studies in unrelieved
ment, sickening to hear abour, sordid beyond belief.”'** The biologica
environmental determinants of character and personality traits can be t\
tiplied endlessly, each new determinanc further reducing the area of mo
agency and hence eroding our moral judgments of wrongdoers.!

Once we recognize how many facrors beyond our control determy
our “inclinations and capacities,” our personality and character traics
begin to recognize the many ways in which “who we are in our hcarts"}
tissue of contingencies and so not a proper object of moral assessment.
be sure, bad traits may be the product of earlier choices and to some exte
may be amenable to change through critical self-reflection and self-revisic
but as Nagel notes, they are “largely a matter of constitutive bad fortune.

L

The most enthusiastic proponents of personal responsibility in criminal ms
ters may resort to one last common argument for heaping blame and
tempt on wrongdoers—rthey may make “choice” their last stand. A perse



can always cheese to control his impulses to act on whatever bad characeer
traits have been “thrust upon him,;” these “Choice Theorists” declare. The
cnvious, conceited, and cowardly can control themselves, even if it takes a
“monumental cffort of will” Choice is the seat of personal responsibility
and object of moral assessment, and so no marter the ciccumstances, if the
wrongdaoer ehooses 1o do wrong, she can be blamed purely on the basis of her
bad choice. Even if under the circumstances it would have been extremiely
difficult for an ordinary person to avoid losing conerol and giving in (for
instance, say, a father walks in on a daycare provider sexually molesting his
preschooler and kills in 2 blind rage), in the words of Stephen Morse, “even
enraged people generally retain the capacity to conerol homicidal or any
other kind of aggressive or antisocial desires.” ¢ In morally evaluating och-
ers, Choice Theorists insist, choice is a sufficient condition of moral respon-
sibility; as long as it not impossible for a person to choose not to break the
law, they contend, we must criminally condemn wrongdoers on the basis of
their choices racher than their characrer.

Nevertheless, contrary to such assertions and prescriptions, the criminal
law does partially excuse people who intentionally kill others in response to
provacations or ciccumstances that would sorely test the self-control of ordi-
nary people with ordinary character traits. Even though it was not impossible
for such persons to choose not to kill, as long as the provoking or disturbing
circumstance would sorely test the self-control of “a reasonable person” with
ordinary character traits, the killing is mitigated from murder to manslaugh-
ter. This makes a person’s character rather than his choice the primary object of
blame or praise. Whether it is “extremely difficult” to choose the right course
of conduct depends on a person’s background personality and character
traits. For instance, acting with ordinary forticude in a given situation may be
a picce of cake for a brave man, manageably difficulr for a typical person, buc
extremely difficidt for a coward, yet the coward would lack an excuse because
cowardice is not an ordinary character trait of ardinary people.'>

For this reason, under common law and Model Penal Code approaches to
“heat of passion” and extreme emorional disturbance excuses, it is not encugh
that the wrongdoer found it extremely difficult to do the righe thing or acted
“under the influence of extreme emotional disturbance.” Finding control ex-
tremcly difficult just meets a threshold requirement. Assuming the jury finds
that he was emorionally overwhelmed when he killed, for him to be partially
excused they muse also conclude that the citcumstance would have twriggered
an emotional disturbance in, or sorely tested the self-control of, a “reasonable



person in the simation.” If his emotional disturbance and loss of self-control
can be attributed to a blameworthy character trair, it cannot pardially excuse
his criminal act, In the landmark case of Maber v. People, for instance, the
wrongdoer shot his wife's illicit lover in the ear and claimed heat of passion.

The court stressed that the focus of the provocation excuse is the character of
the accused:

But if the act of killing, though intentional, be committed under the
influence of passion or in heat of blood produced by an adequate or rea-
sonable provocation...and is the result of the temporary excitement, by
which the control of reason was disturbed, rather than of any wicked-
ness of heart or cruelty or recklessness of disposition; then the law, gut
of indulgence to the frailty of human nature, or rather, in recognition
of the laws upon which human nature is constituted, very properly re-

gards the offense as of a less heinous character than murder, and gives
it the designation of manslaughter.®

The court then goes on to give a character-based explanation for why

not everyone overwhelmed by rage or other extreme emotional disturbance
is pardially excused:

Nor...must the provocation, in every case, be held sufficient or rea-
sonable, because such a state of excitement has followed from it; for
then, by habitual and long continued indulgence of evil passions, a
bad man might acquire a claim to mitigation which would not be
available to better men, and on account of that very wickedness of

heart which, in itself, constitutes an aggravation both in morals and
in law s

This same pattern of character-driven moral judgment runs throughout
criminal law.

Consider another devastating blow to the claim thar choice rather thany
characrer is the seat of personal responsibility and object of moral assessment~
that essentially choice is not necessary for blame. We routinely blame anc
punish wrongdoers who lack awareness of wrongdoing. Thus, as happen,
frequently in the serting of date rapes, a man may sincerely bue stupidly be-
lieve that an unwilling woman consents to sexual intercourse—he honestl,
bur stupidly chinks “no” means “yes;” for instance, and acts without adequac



care and concern for her subjective willingness. In the words of Catharine
MacKinnon, “many {maybe even most) rapes involve honest men and vi-
alated women.”'* His sincere belicf that the unwanted sex was consensual
may prove that he never chose to do wrong—he could not choose rape if he
honestly belicves the sex is consensual. He could, of course, be aware of a risk
of being mistaken and therefore chose to do wrong in the sense of choosing
to take excessive risks of seriously harming another person. Recklessness in-
volves choice. But he cannot choose to comunir rape or choose to rake exces-
sive risks of raping if he honestly lacks awareness that there is even a risk that
the sex is nonconsensual. Nevertheless, in most American jurisdictions, i€ his
honest but mistaken belief is not also reasonable, he is guilty of rape. And this
moral judgment makes sense if the reason he lacks awareness of wrongdoing
is lack of care and concern for others, The condition of a man’s heart—his
cares, concerns, aversions, and values—can determine the contents of his
head: vices like conceit, self-absorption, coldness, and insufficient care and
concern for others can keep risks to others from ever crossing a wrongdoer’s
mind. Whenever we blame people for inadvertent negligence, which we do
throughout criminal law and everyday life, we look past the wrongdoer’s lack
of awareness and lack of choice and focus exclusively on his characrer; we ask

whyy the wraongdoer lacked awareness and what that why, that rcason or ex-

cuse, says about the kind of person he is. Accordingly, in support of retaining

inadvertent negligence as a basis of eriminal liabilicy, the Model Penal Code

Comment states that “moral defect can properly be imputed to instances

where the defendanc acts out of insensicivity to the interests of other people,

and not merely our of an intellectual failure to grasp them.” We condemn the

unwitting wrongdoer if a person with ordinary levels of sympathy, care, and

concern for others would have been aware.

Thus it is clear that choice is neither necessary nor sufficient for blame in
law or everyday life, Instead, character is the real object of many, if not most,
of our ordinary moral and legal judgments—we blame people on the basis of
their traits and dispositions rather than their “free will” And this conclusion
brings us right back to the decisive role of maral luck in the formation of our
moral character traits, and to Nigga Theory’s position on the illegitimacy of
our moral condemnarions of wrongdoers. In the end, a Bad Negro is 2 mor-
al paradox—a product of moral luck—and a paradox should not provide a
plausible platform for hate, contempr, and moral indignarion.



CHAPTERTHREE

LAW IN THE SOCIAL CONSTRUCTION OF "NIGGAS”

S THE BLACK CRIMINAL Litmus Test of a nigga reliable? In
other words, is conviction a reliable test of a black person's blame-
worthiness? Criminal conviction can seem like a reliable “nigga
detector” by the following logic:

Because wrongdocrs enjoy a constitutionally-protected presumption
of innocence in criminal trials, the jury is generally instructed that the
State must prove beyond a reasonable doubt not anly that a wrong-
doer committed a prohibited act but that he or she did so with a cer-
tain level of blameworthiness or subjective culpability or zrens rea.
Accordingly, a criminal conviction generally means that a jury
found the wrongdoer to be morally blameworthy (thar is, to have
acted with the necessary mens rea) beyond a reasonable doubr,
Hence, criminal conviction establishes accurately and reli-
ably—i.e., beyond a reasonable doubt—that a black person de-
serves blame and contempt.

The problem with this argument, as we have seen, is that jurors’ judg-
ments of black blameworthiness—and thus their mens e findings about



Blacks—are racially biased. And if jurors’ moral judgments about Blacks
are racially tainted, if black wrongdocrs systematically suffer harsher mor-
al evaluartions than similarly sicuared Whites, they will more often sacisfy
the amens rea requirement for criminal conviction. And the racially-biased
moral assessments of ordinary prosecutors, judges, and jurors ensure that
black criminals are manufactured in cthe adjudication process, that black
criminals are “constructed” and not merely “found” in the bias-laden
fact-finding process of a criminal trial. This in curn means that a erim-
inal conviction is unreliable evidence of blameworthiness in any cases
involving blacks. Studies on attribution bias and ingroup empathy bias,
discussed below, do indeed show that black wrongdoers systematically
suffer harsher moral appraisals than similatly sicuated white wrongdoers.

*

Those trained in American law schools have learned ro think about the
mens rea requirement in ways chat conceal its central role as a vehicle
for factfinders to make frontal moral judgments of wrongdoers, moral
judgments riddled with racism. This is why paradigms matter—looking
at things through the wrong ones can conceal where racial bias lives in
the substantive criminal law and the adjudication of just deserts.!'¥! The
prevailing paradigm of mmens rea in the substancive criminal law should be
overhauled because it does not adequately serve the most basic function
of a sound paradigm—it does not explain many phenomena within its
scope. Worse still from a racial justice perspective, the prevailing para-
digm, like a conceptual cataracr, obstructs a clear view of where bias lives
both in black letter law and in the processes by which factfinders apply
the black letter to Blacks.

The following analysis will provide a clear piceure of how under current
law biased moral judgments of a wrongdoer can directly and indirectly
determine whether factfinders “find” the necessary mens rea for criminal
conviction. Once the conceptual cataract has been removed through this
more coherent interpretation of mens rea, a clear and simple truth comes
into focus: bias lives in the mens rea requirement and in how judges and

jurors apply it to black wrongdoers.

L



The legal requirement of mens rea or subjective culpability is meant o
assure that the punishmenr fits the blame, In its liability function, the re-
quirement shields morally innocent wrongdocrs from any punishment, and
in irs grading function the requirement subjects the less culpable to less
punishment and the more culpable to more. Bur because the subjective cul-
pabilicy or “desert” of an offender can be and often is measured by his char-
acter, the mens rea requirement often calls on jurors to judge the characrer
of the wrongdoer, In Rethinking Criminal Law, George Fletcher points out
that “[a]n inference from the wrongful act to the actor’s character is es-
sential o a retributive theory of punishment”**2—that is, a theory under
which it is unjust to punish a person who does not deserve punishment and
unjust to punish him more than he deserves (and deserts for punishment
purposes are measured by subjective culpability). As he more fully stares it:

(1) punishing wrongful conduct is just only if punishment is mea-
sured by the desert of the offender, (2} the desert of an offender is
gauged by his character—i.e, the kind of person he is, (3) and there-

fore, a judgment about character is essential to the just distribution
of punishment.

Excuses can disrupt this process, for they invite the jury o atribute a
wrongful act to an actor’s situation rather than her character, or, in Flerch-
er’s words, an excuse can “preclude an inference from the [wrongful] act to
the acror'’s character.”® Otherwise, the actor’s act refleces the actor’s char-
acter, and that determines the punishment.

‘That mens rea findings often turn on whether jurors ateribute the wrong-
doer’s act to his character or to his situation maps directly onwo a body of
social psychological research called artribution theory. Fritz Heider, “the
father of acrribution theory]” focused his research on whar he called “naive”
or “commonsense” psychology, the kind employed by ordinary people, in-
cluding jurors and court officials. For Heider, people were like amateur sci-
entists, trying to understand other people’s behavior (here the behavior of
wrongdoers) by piecing together information to explain its causes. Heider
describes how ordinary people (“social perceivers™) answer the “why” ques~
tions that arise when they interpret another’s (wrongdoers) conduct. Wher
trying to decide why wrongdoers behave as they do, people either attribute
the wrongdoing o internal, dispositional factors or external, situational
ones. An internal attribution is the inference that a wrongdoer is behavin



a certain way because of something about him or her, such as the person’s
attitudes, character, ot personality. An external attribution is the inference
thar a wrongdoer is behaving a certain way because of something about the
situation he or she is in. Research indicates that wrongdoers whose aces are
viewed as stemming from external factors are generally held less responsible
than those whose acts are viewed as stemming from internal factors. In a
very influential study, however, Julian B. Rotrer found that when people
explain the behavior of others, they systematically tend to overlook the im-
pact of situations and overestimate the role of personal factors. Because chis

bias is so pervasive, and often so misleading, it is called the fundamental

atrriburion error,'¥

This is pregnant with implications from a racial justice standpoint,
and perhaps more pregnant are scudies showing differences in people’s
attributions abourt the causes of wrongful behavior by white versus black
wrongdoers. In a classic experiment, psychologist Birt Duncan found chat
violent acts tended o be attributed to internal causes when the harm-doer
was black, but to sitzational causes when the harm-doer was white.'** In
another study, sociologists George S. Bridges and Sara Steen found:

Being black significantly reduces the likelihood of negative external
attributions by probation officers and significantly increases the
likelihood of negative internal attributions, even after adjusting for
severity of the presenting offense and the youth’s prior invelvement
in criminal behavior.*

In addirion, they found chat to the extent that court officials atcribute
black crimes to tnternal cavses and white crimes to external causes, “they
may be more likely to view minorities as culpable and prone to commirting
furure crimes.”*¥” Thus, differential attributions about the causes of crime by
Blacks and Whites contribute directly to differential evaluations of subjec-
tive culpability and dangerousness.'** And from there, of course, we are led
to differential findings of guilt and differential sentencing.

The demonstrable race-based differences in atrriburions implies that
in assessing mrens rea, factfinders more readily find the requirement met for
blacks than for similarly situared whites, and chey will more readily acrribute
a black defendant’s commission of the actus reus to his character than they
will his similarly situated whire counterpart. Which means that criminals—
including even murderers—are construceed by faccfinders in the adjudication



process. Imagine a black and a white actor, cach of whom intentionally kills
another person under similar circumnstances and claims provocation. The
mens rea for murder is “malice”—unlawful killings committed wich “malice”
are murder and those without malice are manslaugheer. Malice means (among
other things) an unprovoked intention to kill; thus, an adequarte provocation
negates malice. Accordingly, if jurors find that the defendant intentionally
killed in the heat of passion, triggered by an adequate provocation, they will
find no malice and hence convict him only of manslaughter, buc if they do
not find an adequate provocation, they will ind malice and convict him of
the more blameworthy kind of criminal homicide, murder. Under one com-
mon approach, the provocation, to be adequate, must be such as might cause
a reasonable or ordinary person in the same situation to “lose sclf-control and
act on impulse and withour reflection”!%*
Ic is here thac there is room for biased moral judgments and social con-

struction because it is here that judges and jurors make artriburions, As Mod-
el Penal Code reporters Jerome Michael and Herbert Wechsler abserved:

Provocation ... must be estimated by the probability that [the provoc-
ative] circumstances would affect most men in like fashion..., Other
things being equal, the greater the provocation, measured in that
way, the more ground there is for attributing the intensity of the ac-
tor's passions and his lack of self-control on the homicidal eccasion to
the extraordinary character of the situation in which he was placed
rather than to any extraordinary deficiency in his own character.

Again, they must determine whether to ateribure the act o external, situa-
tional factors or to internal, dispositional ones.

As differential atcributions about the causes of crime by Blacks and
Whites lead to differential evaluations of subjective culpability, murderous
black criminals are socially constructed at a far greater rate than murder-
ous Whites. “Wickedness of heare or cruelty of disposition” is ateribured o
black wrongdoers at a greater rate than Whites in similar sicuations. Hence,
black murderers are not merely found in the adjudication process, they are
socially constructed through the racially biased moral evaluations of every-
day prosccutors, judges, and jurocs.

The Wechsler and Michae! analysis of murderous mens rea and the
provocation mitigation not only recognizes the central importance of
the “character vs. situation” or “internal vs. external” discinction in jurors’



assessments of subjective culpability, it also points out the kind of infor-
mation that ordinary pcople (including ordinary jurers) rely on to decide
between an internal and external explanation or ateribution, namely, infor-
mation about how most people would respond to the provocation at issue:
Provocarion, they point out, “must be estimated by the probability that
[the provocarive] circumstances would affect ot men in like fashion."'*!
The reasonable person test makes information abour the reactions of most
people decisive not only in provocation cases, but also in cases involving
criminal negligence and recklessness and a host of other defenses. In the
words of Mark Kelman, implicit in the reasonable or ordinary person rest is
the moral norm that “blame is reserved for the (statistically) deviane™2—
typical beliefs and reactions generally qualify as reasonable ones. Hence,
the reasonable person test direets factfinders to consider information about
typical reactions in assessing a wrongdoer's blameworthiness.

Attribution research suggests that people give great weight to how typi-
cal an actor’s reactions are in deciding whether to ateribute them to external
or internal factors; Harold Kelly’s Covariation Principle, for instance, finds
that when forming an atwribution, people rely on consensus information,
that is, how different people respond to the same stimulus.' The reason-
able or ordinary person test, then, by calling on factfinders to consider con-
sensus information in assessing defendancs’ subjective culpabilicy, provides
a very common legal vehicle for the formarion and application of internal
or external ateribucions and explanations by judges and jurors who are adju-
dicating a wrongdoer’s just deserts.'**

Morecover, the Model Penal Code makes it clear that the point of the
word “situation” (in phrases like “reasonable person in the acror’s situa-
tign™) is to furnish factfinders with 2 discretion-laden docrrinal vehicle
for excusing those reactions of an actor that can be attributed to his “situ-
ation” (and hence do not reveal internal, dispositional defects) and blam-
ing the actor for those reactions that do reveal character defects (because
they cannot be atrributed to situational pressures). Thus, the Code makes
the test for heat of passion whether the defendant acted “under the in-
fluence of extreme emotional disturbance for which there is reasonable
explanation or excuse,” and then directs that the determination of the
reasonableness of the explanation or excuse shall be made “from the view-
point of a person in the actor’s situation.”* In clarifying chis formulation,
the Comments state:



The word “situation” is designedly ambigucus.... There thus will be
room for interpretation of the word “situation,” and that is precisely
the flexibility desired.... In the end, the question is whether the ac-
tor’s loss of self-control can be understood in terms that arouse sym-
pathy in the ordinary citizen. Section 210.3 faces this issue squarely
and leaves the ultimate judgment to the ordinary citizen in the func-
tion of a juror assigned to resolve the specific case.®

It is worth noring the Codc’s recognition of a link between attributions
and sympathy. To the extent that we ateribute an actor’s misbehavior to her
situation, we arc mote disposed to sympathize with her: “There but for the
grace of God go 1” suggests recognition that, because of ordinary human
frailey, in the same situation, I, the person passing judgment, might commit
the same ace. Conversely, the more we symparhize, the more disposed we
may be to ateribute her misbehavior to her situation. {So symparthy could
drive attribution or attribution could drive sympathy or sympathy and at-
uribution could be bi-directional and mutually influcnce each other.) By the
same token, to the extene we ateribute her misbehavior to her character, we
may withhold sympathy, for we may think that we could not possibly com-
mit the same act in the same situation, We see the act not as an expression
of ordinary human frailey bur rather as an expression of her extraordinary
weakness or depravity. To the extent that we sympathize with wrongdoers,
it may be possible to feel some sense of solidarity with them despite their
plight; but without sympathy we can more readily view them as inalter-
ably different, alien, other. Attribution processes {especially atrributional
stereotypes) may strongly affect how we define “us” and “them” in relation
to criminals, and whether we apt for a politics of compassion or a politics
of condemnation in criminal mateers,

Because empathy and sympachy constitute a critical basis of jurors’
blameworthiness or mens rea determinations, let’s consider the empirical
case for widespread anti-black empathy bias that makes jurors less likely
vo sympathetically identify wich them in criminal prosecutions. One data
source comes from neuroscientific studics. “Ingroup empathy bias” has
neural basis in the brain that researchers have captured using functional
magnetic resonance imaging (FMRI). FMRI measurcs brain activity by de-
tecring the changes in blood oxygenarion and flow thar occur in response
neura! activity—more active brain areas consume more oxygen, and blood
flow increases to the active area to meet this increased demand.” FMRI



can produce an activation map, or Neurolmage, displaying which areas
of the brain are active during a particular thought, action, or experience.
Recent studies in social neuroscience show that “empathy for [another's]
pain is supported by neuroanaromical circuits underlying both affective
and cognitive processes.”** These studies reveal distinct neural mechanisms
for empachy and aleruistic motivation. Specifically, one area of the brain or
“neural matrix” (including bilateral anterior insula and anterior cingulare
cortex) is thought to supporrt the emotional or affective ingredients of em-
pathy while another area (including parts of medial prefrental cortex, or
MPFC) is thought to undetlie cognitive components of empathy, “such as
the capacity to take another person’s perspective.” According to these find-
ings, “the capacity to understand and share another’s pain is supported by
both affective (c.g., affect resonance) and cognitive (e.g., perspective-tak-
ing) mechanisms in the brain” and these mechanisms can be mapped using
functional magnetic resonance imaging.

While their brain activity was being monitored with FMRI, 14 black
and 14 white subjects were shown scenes depicting either black or white
individuals “in a painful {e.g., in the midst of a natural disaster) or neutral
(e.g., attending an outdoor picnic) sitvation.” During scanning, pattici-
pants indicated how much empathy they felt for the person in the target
image using a four-point scale {1=not at all to 4=very much). Outside of
the scanner, subjects also rated how much money and how much time they
would be willing to donate to help each target. In addition, participants
were given behavioral exdr surveys after scanning ro test theie disposition for
“perspective taking” (that is, the reported tendency to spontaneously adope
the psychological point of view of others in everyday life) and to test their
love for, identification with, and loyalry to their social ingroup (using the
Multigroup Ethnic Identity Measure or MEIM).

As in other social neuroscience studies of empathy, researchers found
that, irrespective of race, subjects showed empathy for humankind in gen-
cral through greacter neural activity within anterior cingulated coreex and
bilareral anterior insula when observing the suffering of other humans.'*?
However, only black subjects showed extraordinary empathy for the pain of
black victims—they had greater response within the medial prefrontal cor-
tex (MPFC, which registers empathy) when perceiving Blacks in distress.
Unlike Whites, Blacks “recruit medial prefrontal cortex when observing
suffering of members of their own social group.” Across subjects, activity
within the MPFC when perceiving the pain of ingroup relative to outgroup



members predicted a subjeet’s higher empathy ratings and greater willing-
ness to donate money and time to help the distressed victim. These findings
suggest that there are distinct neural mechanisms of cmpathy and altruistic
motivation in the brain and that the brain mechanisms (or neurocognitive
processes) associated with an observer’s self-identity underlie extraordinary
empathy and altruistic motivation for members of one’s own social group.
Researchers have also used elecrroencephalography (EEG) to capture
white brains spontaneously displaying insensitivity to Blacks and other our-
groups. When people are sensitive to che feelings, intentions, and needs of
others, Jennifer N. Gursell and Michael Inzliche found, they “resonate with
them by adopting their postures, intonations, and facial expressions, but also
their motivational states and emotions”'® The body actions and facial cx-
pressions of another activate the observer’s neural nerworks that govern the
same physical actions and expressions. The observer’s neural necworks mrirror
those of the object as the observer vicariously participates in the experiences
of peaple, they observe by mentally simulating their actions and expressions
and beyond—in many cases physically mimicking their expressions, gestures,
and body postures. Such vicarious activation of the observer’s ncural system
for action during perception of others’ actions and expressions is called “per-
ception-action-coupling” According to this perception-action model of em-
pathy, such mitroring is the way the observer’s brain understands the other’s
actions, intentions, and emotions. This petception-action link is made possi-
ble by “shared ncural networks”—neural mechanisms that allow observers to
mirror the actions and emotions of those they observe, “thereby synchroniz-
ing the inner states of both individuals.” These shared neural networks are the
basic building blocks of empathy.

Orcher research has identified shared neural networks for perceprion
and the experience of disgust, pain, touch, and facial expressions. The
system of neurons making up these shared networks are often called “the
mirror-neuron system.” ' This mirror-neuron system enables observers to
mentally simulate actions and emotions of others (cthar is, to experience
petception-action-coupling), thereby increasing interpersonal sensitiviey
and laying the foundation for empathy and social understanding.'$* Ac-
cordingly, sensitivity or indifference to the actions, thoughts, and feclings
of ingroup and outgroup members should be reficcred in the shared neural
nerworks that make up the mirror-neuron syscem.

The disturbing discovery of researchers is that the mirror-neuron sys-
tem underlying the capacity of observers to mentally simulate the actions,



intentions, and emotions of others is biased against outgroups, especially
disliked outgroups.'* For instance, while observing others in pain, people
show less activiry in brain areas associated with the experience of pain when
observing ethnic outgroup members in pain than when observing similar-
ly situated ingroup members. An cven more basic and general bias against
outgroups keeps Whites from mentally simulating simple, gross motor re-
sponses like those associated with reaching for a glass, picking it up, taking a
small sip of water, and then pucting the glass back in its place. An observer’s
ability ro mentally micror another person’s gross motor responses is “the
physiological process thought to be at the core of interpersonal sensitiv-
ity” Such a fundamental bias against mentally simulating the actions of
members of outgroups, say rescarchers, “would not only make it difficule to
empathize with outgroup members’ suffering, bue also o understand their
actions and intentions.”

EEG has been used to measure mirror neuron activicy by recording “mu
rhythm suppression” in observers while they passively ebserve ingroup and
outgroup members. The “mu rhythm” is generated by the area of the brain
involved in volunrary mortor control. Mu thythm or “mu waves”—waves in
the frequency range of 8—13 Hz—arrain maximal “amplitude” or “power”
when individuals are at rest.'® Early studies showed that the amplitude of
“mu waves” could be suppressed, their power diminished, by execution, ob-
servation, or imagination, that is, by a subject’s own physical mavement or
by his observation of others performing actions or by imagined movement.
“When mu power decreases during observation of an object other, the sub-
ject’s motor neurons are aceive and the subject is presumed to be simulating
the object’s action.”®* Thus, more mu activity or power (i.c.,, less mu suppres-
sion) reflects less motor cortex activity; less mu activity or power (i.e, more
mu suppression} reflects more motor coreex activiry. Today, mu suppression
is a common measure of motor cortex activity and has recentdy been used
to measure activity in the mirror-neuron-system by looking at motor cortex
activity in subjects while they observed others performing actions,

Gutsell and Inzlicht used EEG to look at the mirror-neuron sysrem
while people passively observed ingroup {other white) and ourgroup (black,
South Asian, and East Asian) members. The subjects (or observers) in the
experiment were 30 white, right-handed Canadian (University of Toronto
Scarborough) students (13 female; mean age of 18.46). Researchers mea-
sured suppression of EEG oscillacions in the 8-13 Hz “mu” frequency at
scalp locations over the primary motor cortex, the area of the brain asso-



ciated with gross motor responses. They found that observers showed in-
creased mu suppression when passively observing ingroup members, this
motor cortex activity suggesting that they were mentally simulating che
actions of ingroup members. Crirically, however, participants did not show
significant mu suppression when observing outgroup members, indicat-
ing no activity over motor arcas when they observed outgroup members,
suggesting that they did not mentally simulate the actions of these others.
Gutsell and Inzliche conclude that “chose neural neeworks underlying the
simulation of actions and intentions—most likely part of the ‘mirror-neu-
ron-system'—are less responsive to outgroup members than to ingroup
members”and “people experience less vicarious action and their associated
somatic and autonomic states;’ the basic building blocks of empathy, “when
confronted with outgronps than with ingroups.”¢
‘The teasonable person approach to mens rea, therefore, since it invites
and cnables factfinders to sympathetically identify with wrongdoers, is
necessarily imbued with ingroup/outgroup bias. These neurophysiclogical
insights expose the many and varied opportunicies in the substantive crim-
inal law and its processes for the social construction of black criminals. If a
white juror and a black juror have different neural responses to black and
white defendants, and those neural reactions are constitutive of the neces-
sary sympathetic identification required for an accused wrongdoer to get
the benefit of a full or partial excuse, then an objective finding of mens rez
is impossible.

Thus, the malleable reasonable person test enables biased morat judg-
ments abouc black wrongdoers in two different ways. First, it enables differ-
ential juror ateributions about the causes of crime by Blacks and Whites, and
that can lead to differential evaluations of the subjective culpability of Blacks
and Whites not only in provocation cases, where it drives the social con-
struction of black murderers, buc across the entire body of substantive crim-
inal law, from criminal negligence to self-defense, where the malleable test
drives the biased social construction of black eriminals in general. Further,
the elastic reasonable person test provides a doctrinal vehicle for jurors to
construct criminals in racially biased ways on the basis of ingroup empathy
bias. And as I'll show below, other common approaches to miens rea (other
than the reasonable person test)—approaches that may seem more factual

and rule-governed, such as “awareness,” “premeditation;” and “intent”—can
be equally malleable and chus can provide just as much room for the bizsed
social construction of black criminals, Only through radically overhauling



the prevailing miens rea paradigm can we shed light on the enormous num-
ber of opportunities that exist in criminal trials for jurors’ racially biased
moral judgments to result in the biased social construction of black crim-
inals. And once we fully appreciate how bias-ridden our constructions of
black criminals are, how unreliable criminal conviction is as a test of black
blamewortthiness, hopefully we will be better able to recognize racialized
mass incarceration and the draconian sentences that have helped fuel it as
the grave social injustices that they are.

*

Trained under the prevailing mens rea paradigm, many American lawyers
think of mens rea as an “aware mental state”—like “purpose,” “knowledge,”
or “conscious disregard”—thar must accompany the prohibited act or actres
reus; in other words, it refers to an actor’s subjective awareness of wrongdo-
ing. Under this theory, known as “mentalism;” only if an individual is aware
of engaging in prohibited conduct can we regard it as being a choice of his or
an expression of his will. Thus choice theory is sometimes related to Kant’s
view of the “will” as the locus of moral worth and proper object of moral crie-
icism.'® One cannot choose to do wrong if he lacks awareness of wrongdoing,
and choice is the bedrock of personal and criminal responsibility for many
courts and commentators.'® Under this familiar approach, mens rea is seen
as a “descriptive” requiremnent, because it describes an aware mental state.'¢?
Descriptive requirements (rules, elements, and tests) stay close to pre-
designated and dispositive “facts” that jurors can “find” without needing to
make moral judgments. In the case of an adult having sexual intercourse wich
a person less than 15 years of age, the “fact” of the victim’s age determincs
criminal liabilicy, and factfinders can derermine whether that requirement
was met withour making a moral judgment about the defendanc. There is
much less room for bias in finding such “facts” or applying such descriptive
requirements.'”® In concrast, nondescriptive or normative requirements (stan-
dards, elements, and tests) direct factfinders to make moral judgments in es-
tablishing their findings. A statute defining murder as an unintentional killing
accompanicd by “a depraved and malignant heart” rurns on a nondescriptive,
normative requirement. The depravity and malignancy—in a word, the wick-
edness—of the wrongdoer’s hearc determines eriminal liabilicy here and face-
finders cannot determine the wickedness of his heart without makinga moral
judgment of him. In jury instructions that provide factfinders with nonde-



scriptive and normative standards, factfinders are directed to make a frontal
evaluarion of his moral blameworthiness before returning 2 guiley verdice.

The dominant méns req paradigm may be fairly characterized as both

“mentalist” and “descriptivist.” Its mentalism lics in its assumprion that crim-
inal culpability for wrongdoing lies only in an aware mental state, specifically,
an intent to do wrong or at least a conscious awareness of wrongdoing; its
descriptivism lies in its assertion that the mens rea tests contained in the jury
instructions do not direct, invice, or enable factfinders to morally judge the
wrongdoer. The legal directives used by jurors who sit in judgment on wrong-
doers, according to descriprivists, avoid the background moral issue of the
wrongdoer's wickedness and focus instead on the factual {or empirical) issue
of whether the wrongdoer acted with an aware mental state. For descriptiv-
ists, once the issuc of guilt or innocence has been reduced to that of the pres-
ence or absence of an aware mental state, there is no need for the facefinder
to make any kind of direct moral judgment of the wrongdoer to convicr him.
For descriptivists, viewing mens rea tests as equivalent to an “aware mental
states” requirement minimizes the factfinders’ discretion and thus the legal
room they have for biased social constructions of black wrongdoers.

In this respect, the distinction between descriptive tests of mens rea like
“purpose;,” “knowledge;” and “aware mental states” and norrative ones like
“depraved and malignant heart” tracks the more familiar one between rules
and standards. In the words of trial lawyer Kachleen Sullivan:

[Llegal directives take different forms that vary in the relative discre-
tion they afford the decision maker. These forms can be classified as
either 'rules’ or ‘standards’ ta signify where they fall on the continu-
um of discretion. Rules, once formulated, afford decision makers less
discretion than do standards.... A legal directive is ‘rule-like when it
binds a decision maker to respond in a determinate way to the pres-
ence of delimited triggering facts.... A legal directive is ‘standard-like
when it tends to collapse decisionmaking back into the direct appli-
cation of the background principle or policy to a fact situation.n

Inasmuch as the mens rea requirement binds factfinders to focus only on
the “facts” of aware mental states, then, it is “rule™like and descriptive; con-
versely, inasmuch as it frees them to exercise discretion in morally judging

the defendant’s subjective culpabilicy, it is “standard”-like, nondescriptive,
and normative.!”?



If, indeed, the mens rea requirement were descriptive and “rule™like as
proponens of the prevailing paradigm assert, then there is much less room
in the criminal faw for racially-biased moral judgments. Bias thrives on ju-
ror discrecion, which is greavest when factfinders are asked to make direct
moral judgments on the basis of discretion-laden, open-ended normative
and nondescriptive standards. Such standards give maximum elbow room to
conscious and unconscious bias. Bu, descriprivises arguc, as mens rea is no
more than an aware mental state, it may be viewed as an empirical fact—a
discoverable fact of narure—whose existence factfinders can ascertain with-
out any moral judgment, as they can ascertain a person’s blood pressure or
pulse, leaving jurors and judges few docrrinal opportunities, they claim, for
biased moral judgments based on “ingroup empathy biases;” or “race-based
attributions,” or other distortions entrenched in our cognitive unconscious.
As a result, this dominant paradigm cannot recognize or acknowledge the
enormous role racial and other social bias plays in the legal and social con-
struction of black eriminals——the paradigm effectively conceals where bias
lives in jury instructions and the adjudication process. It muse be replaced.

*

Once jurors determine that a defendant has committed a prohibited act
with mens rea, he may still escape liability by raising a “zzens rea defense” of
justification or excuse. In the words of Paul Rebinson and Jane Grall:

[Mlens rea describes only a subjective state of mind required by the
definition of an offense. One who has the necessary mens reg may
nonetheless be blameless because of a general defense, such as insan-
ity. self-defense, or duress, that precludes moral culpability. By adopt-
ing a narrow concept of mens rea, which refers only to elements of an
offense definition, one does not necessarily reject a normative view
of criminal liability.™

From this standpoint, if a harm-doer has a valid excuse or justification
for consciously committing a prohibited act, he lacks mens rez in its broad
sense—that is, in its “all-encompassing usage, which treats the term ‘mens
req’ as synonymous with moral faule”'™

Thus the traditional model of mens rea bifurcates blameworthiness,
creating a two-pronged conception and analysis of subjective culpabilicy



in the adjudication process. The first, definitional or “narrow” mens rea of
aware mental stares such as purposcly, knowingly, or recklessly commitcing
a prohibited act, and the second “broad” mens rea, comprised of "defens-
es”—that is, excuses and justifications such as duress or provocation-—and
calls on factfinders to make discretionary, moral judgments based on non-
descriptive standards. Each culpability prong turns on fundamentally dif-
ferent kinds of legal directivesand calls for radically different kinds of judg-
ments (factual in the first prong, moral in the sccond) from the factfinders.
This cleavage in the mens rea requirement into definitional mens rea
(aware mental states) and “defenses” makes it possible for descriptive men-
talists to reconcile their narrow, descriptive conception of the mens rea
requirement with its historical, doctrinal, and functional role, that of en-
suring that criminal liability turns on blameworthiness. Because the cate-
gory “defenses” includes all the considerations relevant to broad mens rea
or “afl-encompassing moral fault)” it may seem that without losing anyching
important the term “mens re2” can be limited to and treated as synonymous
with narrow mens rea. Thus, a descriptive, factual, non-normative approach
to mens rea focused only on aware mental states would not mean the law
does not care about the subjective culpability of citizens it blames and pun-
ishes. It does care. It just saves its inquiry into the defendant’s general moral
blameworchiness for the defenses. Nevertheless, the promise to give full or
principled or even coherent attention to the wrongdoer's general blame-
worthiness in the “defenses” and “excuses” prong of the mens rea analysis is
never made good. Primarily for reasons of policy and social welfare (rath-
et than justice to the individual), courts, legislatuces, and commentators
severely circumscribe defenses like duress and provocation and filter out
mitigating facrors like a wrongdoer’s “disadvantaged social background™ in
ways thac leave defendants with very few doctrinal opporrunities to argue
that they are not blameworthy.

Furthermore, it is simply wrong to say that excuses, justifications, mo-
tives, causes, non-deseriptive standards, and normative or moral judgments
do not figure in definitional zzens rea. To the contrary, they are at the core
of mens rea tests required by the “offense definition” of countless crimes. For
instance, of the four “kinds of culpability” (snens rea tests) of the Model
Penal Code (purpose, knowledge, recklessness, and negligence), half (specif-
ically, negligence and recklessness) explicicly require factfinders to use the
mallcable and nondescriptive “rcasonable person standard” to dezermine
wrongdoer's subjective culpability—that is, vo determine whether the mo-



tives or causes of his harmful act support a claim of justification or excuse.
And in rolls bias.

Of course, referring to negligence and recklessness as excuses is uncon-
ventional; conventionally, these levels of culpabilicy are viewed as require-
ments—preconditions—that must be met before there is a crime to excuse.
Thus, for eriminal homicide, ic might seem that the prosecution must first
prove that the defendant negligentdy, recklessly (or intentionally) killed
the victim, for only then is there a criminal homicide to excuse. So in form
negligence and recklessness {and intent) seem like “inculpatory™ elements,
while excuses and defenses like duress and self-defense seem like “exculpato-
ry" clements, But negligence and recklessness often function as excuscs; le-
gally they are exculpatory elements masquerading in inculpatory cloching.

For instance, under the MPC, a person acts negligently when he fails to
appreciate that his conduct ereates a substantial and unjustifiable risk, and
when his lack of awareness “involves a gross deviation from the standard of
care that a reasonable person would observe in the actor’s situarion.”'”*The
“unjustifiable risk™ element calls for 2 judgmene of whether the conduct
iself is excessively risky, bue this goes to aetus reus (prohibited conduct)
not mens rea (subjective culpability). Justifications center on acts, excuses
center on acors.'™

State v. Everbart clearly illustrares this crucial distincrion between in-
gredients of the negligence definition that require facthnders to morally
appraise the act and those that require them to morally appraise the zctor
and her excuses. In Everbart, the young girl with an IQ of 72 accidentally
smothered her baby to death. To convice the girl of criminal negligence, the
prosecution had to prove that wrapping the baby in the way she did, under
those circumstances, was an unjustified (excessively risky) act. Assuming
the facrfinders conclude thac his act was unjustifiably risky (which it clearly
was in this casc), the law directs them to determine whether the person who
created those excessive risks (someone we can now call che “wrongdoer™)
did so with subjective culpability or mens rea. That is, to prove criminal
negligence, the prosecution must show not only that the defendant en-
gaged in excessively risky conduct (wrongdoing), but also that her mental
and emotional shorrcomings, her cognitive and volitional failings, were zo2
those of a “reasonable” or “ordinary person in the situation.” This is the “ex-
cusc” dimension of negligence. Under this ingredient, someone who runs
excessive risks without wickedness—i.e., without differentiating herself
from ordinary people “in her situation™—is excused for her unjustifiably



risky act. If the court viewed her IQ of 72 as 2 morally relevant excuse, it
can make her low 1Q part of her “sitcuation” for purposes of the “reasonable
person in her situation” test. The court in Everbart followed preciscly chis
analysis, holding that because of the defendant’s low 1Q and the accidental
narure of the death, the prosecution failed to prove culpable negligence.
Even in torts, where some commentators claim that negligence only fo-
cuses on acts and their justifications, not actors and their cxcuscs, the rea-
sonable person test clearly directs jurors to excuse some excessive risk-takers
and condemn others. Under the emergency doctrine, erial judges in effect
instruct juries that they may excuse an actor for an unjustified actif he acred
under the taxing cognitive and volitional pressure of an emergency. As Dan
Dobbs points our, the enly logical application of the emergency doctrine
occurs when there is wrongdoing—when the act inflicted more evil than
it prevented. If the defendant’s conduct would be reasonable even without
considering the pressure of the emergency, then the emergency doctrine is
irrelevane, for there is no wrongdoing to excuse. For instance, assume an
emergency that confronts a defendant with a sudden and pressure-filled
choice between causing death and causing property damage. If the defen-
dant chooses the presumptive lesser of available evils—property damage—
he is doing exactly what he would be expecred to do even with hours of
calm deliberation and decision. However, nothing about the choice being
sudden and pressure-filled performs any independent moral or legal work.
In such a case, as Dobbs observes, “it is right to hold that he is not negligent
and not liable, but wrong to suggest that the emergency doctrine has any-
thing to do with the decision.” 77

Clearly, then, the function of the emergencey doctrine is vo highlight for
the factiinders that the “reasonable person in the situation” test excuses ordi-
nary expressions of human frailty in the face of certain situational pressures.
The cognitive and volitional deficiencies caused by the situational pressures
excuse an unjustified act when the actor was “reasonably so disturbed or ex-
cited that the actor [could not] weigh alternative courses of action.™® Bur,
paradoxically, the most compelling evidence that the emergency doctrine
provides for the existence of an excuse function at the heart of the reason-
able person test in negligence decisions is thae courts inereasingly rejece che
emergency docrrine itself, since judges already always instruct the jury that
the defendanc is held to the standard of the reasonable person in the situa-

tion. “Emergency, if one exists, is one of the circumstances, and lawyers are
free to argue to the jury that the defendant behaved reasonably considering



the emergency (or any other circumstance)”V”® Accordingly, courts increas-
ingly sec emergency instructions as unneccessary and unfair.

The upshot of this analysis is thar, in everyday operation, the general
rcasonableness standard functions as a legal vehicle for excuse claims in
negligence, civil or eriminal.'® In fact, the reasonableness test does double
duty, funcrioning as a legal vehicle for two separate levels of excuse claims:
the general first-level or “objective” excuse claim, covering mistakes and ac-
cidents of ordinary people caused by emergencies and other external sit-
vational pressures; and the second-level or “individualized” excuse claim,
covering mistakes and accidents of acypical people—like the young girl
with an 1Q of 72 in Everbart—caused by an idiosyncratic deficiency, one
afflicting a limited subdivision of the population. As H.L.A. Hart observes,
if che criminal law punishes those who could not help themsclves by refus-
ing to adjust the reasonable person cest to the individual capacities of the
wrongdoer, then it punishes the morally innocent. In such a case “criminal
responsibility will be made independent of any ‘subjective element. ™%

*

The way “recklessness” is determined provides another window into the way
the prevailing paradigm fails to recognize how much room core mesns rea
requirements provide for the biased social construction of black criminals.
Under the MPC, a person acts recklessly when he consciously disregards a sub-
stantial and unjustifiable risk, as well as when his disregard “involves a gross
deviation from the standard of conduct that a law-abiding person would
observe in the actor’s situation.”'® As with negligence, the factfinders must
first determine whether the conduct was unjustifiably risky, then, assuming
an affirmative answer to that question, whether such conduct was accompa-
nied by subjective culpabiliry, that is, whether the wrongdoer was consciously
aware of his excessive risk-raking and, if so, whether such conscious wrongdo-
ing represents a “gross deviation” from what "2 law-abiding {read: reasonable]
person ... in the acror’s situation” would have done. Once more, factfinders
will not find recklessness if they atcribure the defendant’s unjustifiable risk to
the “situation,” or if they empathize with her, and thus do not find a gross de-
viation from the reasonable person standard. But those who attribute the de-
fendant’s unjustifiable risk to her lack of a “law-abiding” disposition, or other
character flaw, will more readily find a gross deviation and hence recklessness.

Consider, for instance, the case of Parrish v. State, 97 So.2d 356 (Fla.



Dist. Ct. App. 1957}, in which a man in a car with companions pursued
his ex-wife through the city streets of Jacksonville, FL in the carly hours of
the morning. He was armed with a bayoner and was apparently atempt-
ing to carry out his threat to kill her. He caught up with her at one point
and broke her car window with his bayonet, but she maneuvered her car to
clude him, Continuing her ¢scape, she went through a stop sign at a high
rate of speed and struck another car. She subsequently died of the injuries.
The ex-husband was convicted of second-degree murdet. Suppose, how-
ever, that the ex-wife had survived but the driver of the car she struck had
been killed, Could she be convicted of negligent or reckless homicide?
First, whether this raises a question of negligence or recklessness depends
on whether she was aware of the risk of injury to others as she ran the stop
sign. This could go either way, as her defense atrorney could say (and the
factfinders could conclude) that fear flooded her consciousness to the point
that she was completcly oblivious of such risks, or the counsel representing
the interests of her victims could perhaps persuasively contend that she was
awarc of some degree of risk. (As we will sce, this awareness line berween
negligence and recklessness is thin and permeable.) The nexr issues would
be, first, whether the risk she creared was unjustificd, and second, whether
the risk she took, “considering the nature and purpose of [her] conduct
and the circumstances known to [her], involves 2 gross deviation from the
standard of care that a reasonable person would observe in the acror’s situ-
ation.”®? However justified the conduct appears under this original state-
menc of facts, we could alcer them in various ways until they struck us as not
sufficient to actually justify the conduct. Then we would have an “unjusti-
fied act” and the question would become whether she should be excused for
excessively risky conduct. Under the MPC’s approach, the distorting effect
that fear can have on an ordinary person’s awareness could lead jurors to
excuse her unjustified act, as could any post-traumaric stress disorders she
may have developed at the hands of her abusive ex-husband.

Because negligence and recklessness establish the minimum requisite
levels of culpability for a vast array of crimes, the standard organizing
distinctions—inculpatory vs. exculpatory elements, definitional clements
vs. defenses, mens rea vs. excuses, aware mental scates vs, reasonable person
standards, descriptive directives vs. normative standards—collapse, as does
the deseriprivist dream of a non-normative approach to mens rea. Factfinder
discretion is broad, and thus there are ample opportunities for the racially
biased social construction of criminals in the adjudication process. In cases



of negligence and recklessness, especially, the prevailing paradigm’s distinc-
tions between narrow, descriptive, definitional mens rea and broad, nonde-
scriptive mrens rea defenses dissolve into incoherence. Jurors muse weigh a
host of different facrors simultancously in reaching an unavoidably moral
judgment abour whether to atrriburte excessively risky conduce to the cir-
cumstances (and exculpate) or to the actor’s bad character (and inculpate).

Negligence and recklessness cannot be treated as minor anomalies. Neg-
ligence is a common ground of criminal liability, and in some legal arenas,
such as rape, constitutes the dominant approach—in the words of one case-
book, “Most of the recent American cases permit a mistake defense, but
only when the defendant’s error as to consent is honest and reasonable.”'®
And recklessness, the all-purpose and possibly most common mens rea
requirement under the Model Penal Code and throughout the common
law,'® figures centrally in an enormous number and varicty of crimes.

As a resulr, black wrongdoers are looking at double-barreled bias from
jurors who must determine their guilt or innocence: “ingroup empathy
bias” makes it less likely that white jurors will sympathize with a black
wrongdoer and find chat he acted like 2 “reasonable person,” and “arcribu-
tion bias,” too, makes it less likely that jurors of all races will find that a black
wrongdoer meets the reasonable person test, and more likely that chey will
attribute her behavior to her characrer rather than her situation.

Even the aware mental state requirement itself, chrough hidden and of-
ten unconscious manipularion of facrual descriptions—that is, through the
process of “interpretive construction”* of the underlying facts—functions
like a flexible and discretion-laden standard, often shot through with ra-
cially-biased moral judgments. This is not just where bias lives in the crimi-
nal law and its processes—ir is where it hides. The concept of “interpretive
construction” will help us root out bias in seemingly factual judgments and
descriptive standards like woodlice from under the lumber pile.

Under the dominant paradigm, factfinders easily and inconspicuously
manipulate or “interpretively conscruct”—or what I will call “play the ac-
cordion™ on—the legal facts in a case, Even well-meaning and conscientious
jurors can conscicusly or unconsciously play the accordion on the faces of a
criminal case and thereby “find” that he possessed the requisite mencal state
of awareness and premeditation, thereby allowing biases in the adjudica-
tion of just deserts ro socially construct black criminals.

*



Let’s begin with a facr pattern that frequencly arises in criminal law text-
books—a case of Russian roulette. Assume that in a park after school a
16-year-old wrongdoer produces a handgun from his backpack and pro-
poses to a friend that they place a live round in one of the gun’s six empry
chamboers, spin the cylinder, and each take curns pointing the revolver ac
the shin of the other and pulling the rrigger. The cylinder would be spun
again after each turn. Either participant could end the game at any time by
saying the word “chicken” and calling off the contest—in which case the
other player would be the winner. After five or ten turns where the hammer
drops harmlessly on an empry chamber, the wrongdoer takes his tuen, spins
the eylinder, points the gun at the vicrim's lower leg, and fires a live round
into his tibia.
Let’s say the jury believes the wrongdoer when he says that (1) he had
firmly resolved not to call off the game or “chicken our)” bur also that (2)
he did nor subjectively desire to shoor the victim; rather, he sincerely hoped
and subjectively desired thart the other player “chicken out” before someone
suffered a gunshot wound. In that case, to prove the wrongdoer intended to
cause the victim's injury, the prosecution must prove that he knew with sub-
stantial cerrainty one of the two of them would be shot. In tun, whether
the shooter “intended” to cause this injury (in the “he knew it would resule
from his conduct” sense of intent} depends entirely on how the jury frames
or interpretively constructs the facts. At the instant he squeezed the trigger,
the shooter could only be awace of a 1-in-6 chance of injuring the victim; so
if we frame the actus res or prohibited conduct natrowly as only encompass-
ing each discrete turn in the game (that is, if we interpret the facts from the
standpoint of each individual squeeze of the trigger), the shooter’s act cannot
be characterized as accompanied by any knowledge-based or constructive
intent to injure the victim. In contrast, if we frame or “interpretively con-
seruce” the facts broadly (that is, if we view the actus reres as the entire course
of conduct and see both players as firmly resolved not to “chicken out™), the
victim’s injury can be characterized as an intended consequence of the shoot-
er’s conduct—he knew wich substantial cercainty that eventually, inevitably,,
someone would be shot. In other words, the jury’s dererminartion of the ac~
tor’s intent ar the time he squeezed the trigger depends on how the facts ary
interpretively constructed; that interpretation determines the outcome
the case, not the window dressing of an “intent” requircment.
Some thoughtful auchorities on the nature and scope of the construc

tive intent requirement disagree. Professors James A. Henderson and Aa:



on D. Twerski, for instance, argue that we need to recognize a distinction
becween “the proximate consequences of discrete acts, on the one hand,
and the inevitable consequences of general courses of conduce, on the oth-
er” They contend that the concepr of “intended consequences” should not
be applied ro a course of repetitious conduct—such as batring in the lineup
on a major league baseball club throughout a long season—undertaken by
an actor, because over the course of such conduct “some types of unhappy

consequenccs are, sooner or later, virtually cerrain to occur”

For a batter in the major leagues, hitting foul balls into the stands,
thereby striking patrons, is certain to occur from time to time across
many thousands of swings of a bat. Yet, in connection with any given
swing, not only does the batter not desire to hit a foul ball when he
swings the bat, he does not believe that such a consequence is cer-
tain—or even very likely—to follow. The player understands at the
outset of the baseball season that foul balls will inevitably occur; but
the "act” referred to in the phrase “one intends the consequence of
an act” is the discrete act of swinging a bat at a pitched ball, not the
deliberate undertaking of the course of conduct involved in batting
regularly in a major-league lineup. Properly conceptualized, intent
focuses on discrete acts, not general courses of conduct.'™

This clever distinction proves my point, however: choosing to broad-
ly or narrowly describe the facts can make a case “easy” or “hard” and
preordain its outcome. In Hines v. Morrow, for instance, the defendant
negligently permirted a railroad crossing to become full of potholes,'®®
A car became mired in the mud at che crossing. The plaintiff attempted
to step out from between the two vehicles but found that he could not
because his wooden leg had sunk into a mud hole. A coil from a tow
rope caught the plaintiff s good leg, causing it such serious injury that it
had to be amputated below the knee. On appeal, the defendanc argued
that the condition of the crossing was not the proximate cause of the
plaintiff’s injury, that is, he argued thar it was not foreseeable that the
victim would suffer injury in such a bizarre and freakish way.

In cases thar turn on a flexible rest like “foreseeability,” lawyers and face-
finders put the rabbit in the hat (predetermine the outcome) when they in-
terpretively construct the facts and pull it out again {confirm the predeter-
mined outcome) when they wed the substantive law to those “found” facts.



As Clarence Morris has pointed out, had the court focused on the details of
the events, the defendant might have proved the absence of foresceabilicy
and prevailed.'® Instead, the courr adopred a broader interpretive focus in
line with the plaintiff's description of the facts:

The case, stated in the briefest form, is simply this: {Plaintiff] was on
the highway, using it in a lawful manner, and slipped into this hole,
created by [defendant’s] negligence, and was injured in undertaking
to extricate himself... [To the defendant’s argument that it} could
not reasonably have been foreseen that slipping into this hole would
have caused the jplaintiff] to have become entangled in a rope, and
the moving truck, with such dire results .., [the] answer is plain: The
exact consequences do not have to be foreseen.

This kind of interpretive legerdemain lies behind the intitive appeal of
the authors’ foul ball analogy. A demystifying counter-analogy could be a
shooter who fires not a single shot from a single action rifle into a crowd,
bur one who, armed with an automatic AK-47 with a long ammunition
bele, takes aim at a crowd. Imagine that the ammunition belt he feeds the
AK-47 conrains a hundred randomly selecred rounds, 99 of which are
blanks and only one of which is “live.” If we interpretively construct the
facts by narrowing the time frame to cach discrete shot and disjoining (or
disaggregating) each shot from its predecessor and successor, we might
conclude that he did not “intend” or “know with substantial certainty” that
he would injure anyone in the crowd. Indeed, we can even assume that the
shooter connects the AK-47 to an automatic timer and abandons it, so that
it only fires one round from the ammunition belt per day or week, resule-
ing in great temporal distance between the discrete acts. Nevertheless, our
intuitions would demand that he be responsible for an intentional injury
when the “live” round is finally discharged into the crowd. Whether we
expand or narrow the relevant time frame—how we play the interpretive
accordion—depends on such moral inwitions, which means these mora})
intuitions produce the outcome, not the knowledge or constructive inteny

requirement, which merely serves as a conclusory label that does no rea,
independent normative work.



For an act to be judged reckless, the Model Penal Code requires that the ac-
tot “consciously disregard a substantial and unjustifiable risk” chat some cir-
cumstance exists or that some resule will occur. Does this formulation require
the actor to be aware (1) of the risk, (2) thac it is substandial, a4 (3) that it
is unjustifiable? Or does it only require the actor to be aware of some risk,
which the jury finds to be substantial and unjustifiable? Or does it require the
actor to be aware of a srbstantial risk, which the jury finds to be unjustifiable?
As one caschook correctly observes, “Grammatically, the Model Penal Code
appears to require conscious awareness as to all three of the crucial factors.
Buc is this interpretation tenable in practice?”'™ Certainly such an interpre-
tation scems required by the conception of mens rea championed by men-
talists and choice theorists—only if an actor was aware that his conduct was
unjuscified could it be said that he was aware of wrongdoing and consciously
chose to do wrong. Simply being aware of creating “substantial” risks proves
nothing about an actor’s awareness of wrongdoing; as the MPC Comment
points out, “Even substantial risks, it is clear, may be created without reck-
lessness when the actor is seeking ro serve a proper purpose.””' If subjective
culpability means awareness of wrengdeing and choosing to do wrong, the
wrongdoer must necessarily be aware that che risk is unjustifiable. And yer,
no such interpreration is tenable, for it would insulate from criminal liabilicy
anyone whose idiosyncratic values, beliefs, and attitudes lead them (perhaps
uncensciously) to honestly conclude that conduct most of us would find
ourrageously risky either was (1) not very risky or (2) promoted interests so
weighey that its social utilicy oueweighed its social costs (that is, it “served a
proper purpose”). Sanford H. Kadish and Stephen J. Schulhofer make this
point with the following hypotherical:

Consider a person who regards himself as an extraordinarily skill-
ful driver. Finding himself in a hurry, he drives in a manner that
creates an outrageously high risk of killing someone. He believes,
however, that there is little risk because of his expertise as a driver.
He drove negligently, but did he drive recklessly?'

To exculpate on chis ground would amount to excusing him becausc of his
mistake or ignorance of law, in violation of the principle that such mistakes
and ignorance are no excuse. Thus, the “awareness and choice™ approach ro
subjective culpability does not jibe with a plausible interpretation of the
awareness requirement in recklessness.



Requiring the actor to be aware of a “substantial” risk which the jury

finds to be unjustifiable is not tenable, eicher. Just as “substantial risks ... may
be created without recklessness when the actor is secking to serve a prop-
er purpose,” conversely, even very small—i.c., insubstantial—risks may be
created with recklessness when the actor secks to serve a patently improper
purpose.'” In shootinga gun into the air to celebrate a Lakers win, an actor
may be aware of creating only a riny risk that the bullet will hit someone
when it falls back to earch. But because the creation of such a risk is so egre-
giously unjustifiable and constitutes such a gross deviation from the reason-
able (or law-abiding) person standard, if it causes an innocent death, a jury
could have lictle difficulty finding the actor reckless. Substantialivy remains
geared ro unjustifiabilicy and does little work independent of it. Jurors who
are instructed to “find” awareness of a substantial risk before convieting
someone who has created what they see as an outlandishly unjustified (al-
beit small) risk can simply conclude that he was aware of a substantial risk
precisely because of its outlandishness and his subjective culpabilicy in cre-
ating it. Nothing in the Code or Commentaries defines what constirutes a
substantial risk nor prohibits such discretionary judgments by factfinders
On the contrary, in the words of the Comment:

Some standard is needed for determining how substantial and how
unjustifiable the risk must be in order to warrant a finding of culpabil-
ity. There is no way to state this value judgment that does not beg the
question in the last analysis; the point is that the jury must evaluate
the actor’s conduct and determine whether it should be condemned '

The Comment recognizes that both the substantiality and unjustifiabil-
ity criteria are flexible, nondescriptive legal directives, each calling on fact-
finders vo make a “value judgment” in determining whether it has been met.
The substantiality criterion does no independent work cither in defining
whether the risk was excessive or whether the actor’s awareness of creating
an excessive risk was reckless.

A finding of recklessness, it therefore scems, only requires the actor
to be aware of some risk, risk chart the jury finds to be unjustifiable. As dis~
cussed above, the jury’s inquiry into whether the risk was unjustifiable con,
cerns the actus rexs ingredient in recklessness—excessively risky conduct
prohibited conduct. The mens rea or subjective culpability inquiry require

a determination of whether or not acting with such awareness constitured



gross deviation from the behavior of a reasonable person in the actor’s situa-
tion. But because we arc all aware of somse risk in just about everything we do
(from geting behind the wheel of a car to getting out of bed}, this elemene
also docs little independent work as a basis for distinguishing berween neg-
ligence and recklessness. It amounts to a featurcless generality—"awareness
of some risk"—that hovers over all human accivity and henee can easily be
“found” (or not) at the discrerion of the factfinders.

For instance, a two-year-old child named Morgan Pena was killed by
adriver who was attempting to dial a number on his cell phone. The driv-
er surely was aware that failing to kecp a proper lookout increases risks to
pedestrians like Morgan and that a proper lookour is impossible while his
eyes and attention are on his keypad. Nevertheless, the driver “apparent-
ly failed to appreciate the full extent of the danger his conduct created.”
The driver was cited for carcless driving and running a stop sign, “but he
was not charged with a more serious offense because the police determined
thart he was not reckless”"?* Professor Kimberly Ferzan refers to this level of
culpability as “opaque recklessness”—“awareness of some risk but failure
to appreciate how substantial it was™'% Opaque recklessness “is probably
a regular feature of dangerous behavior, and iz arguably lies somewhere be-
tween the Model Penal Code notions of recklessness and negligence.”'%”
Amorphous, indeterminate, “in berween” seates of awareness like opaque
recklessness—states of awareness that may accompany the majority of unin-
tentional homicides and other crimes—leave it to the unguided discretion
of the factfinder whether to find the harm-doer responsible for recklessness
or negligence, and it is thar unguided discretion that allows ingroup and
ourgroup biases ro wreak havoc with equal justice under the law.

To avoid a vague (and amorphous to the point of vacuous) awareness
test, we could frame the risk he must be aware of more narrowly—that is,
rather than saying he must be aware of the general risk of driving while
talking on a cell phone, we could say he must be aware that driving in such
a manner poses risks to pedestrians, or more specifically still, thae such
driving poses a risk to the particular pedestrian who was in the crosswalk
when the actor’s car entered it If the risk is framed very broadly, the aware-
ness requirement may be easily met; but if the risk is framed very narrowly,
then the awareness requirement may not be as easily mer. No legal directive
tells the factfinders at whart level of generality they must frame the risks,
and thus the frame of the relevanr risk can be stretched or squeczed like
an accordion, with the awareness requirement dancing to whatever wne



gets played by che jury’s interpretive construction of the facts. A finding
of awareness (or lack thereof} by ordinary jurors may often serve as a con-
clusory label that then becomes the justification or rationalization for the
initial and underlying negative evaluation,

For instance, in People v. Hall,'”* the harm-doer, while skiing, flew off of
a2 knoll and collided with the victim, who was crossing the slope below. Hall,
a “trained ski racer who had been coached about skiing in control and skiing
safely,” “for some time over a considerable distance” travelled too fast for con-
ditions in an out-of-control fashion—"back on his skis, with his ski tips in
the air and his arms out to his sides to maintain balance” A witness, himself
a ski instructor, “said that Hall was bounced around by the moguls on the
slope rather than skiing in control and managing the bumps.” Hall admitted
that he first saw the victim “when he was airborne and that he was unable
to stop when he saw people below him just before the collision” The Peo-
ple charged Hall with reckless manslaughter (“recklessly causing the death of
another person”), requiring the prosecution to prove that Hall “consciously

disregarded”—was aware of—a substantial and unjustifiable risk that, in che
court’s words, “by skiing so fast and out of control he might collide with and
kill another skier unless he regained control and slowed down.” 1%

These facts initially seem to support a slam-dunk finding of awareness
of excessive risk-taking. Yet in a later trial, the jury rejected the charge of
reckless manslaughter and convicted only of the lesser offensc of negligent
homicide.” Colorado starutes follow the Model Penal Code’s definitions
of manslaughter and negligent homicide, so “the crucial factor distinguish-
ing these levels of culpability is awareness.” In other words, the jury had ro
conclude that Hall met the elements that negligence and recklessness have
in common—namely, substantial and unjustified risk-taking that grossly
deviates from the kind of risk-taking thac a reasonable person in the situa-
tion would undertake—but that he lacked awareness of doing so.

One can only suppose that the jury found only negligence—despire
abundant proof that Hall was aware of creating unnecessary risks—because
to chem a manslaughter conviction simply seemed too severe; on their in-
tuitive grading scale, he only deserved to be blamed and punished for neg-
ligence. That is not to say that they consciously disregarded their duty to

apply the law to the facts. I assume that most factfinders in most cases do
not practice jury nullification. Rather, they may have sincerely concluded
that Hall lacked the reguisite awareness of the requisite risk at the time
the fatal collision. Nevertheless, their conclusion about his lack of aware-



ness was probably directly and intuitively generated by urges and values
and sympathies that preceded and were merely rationalized by their inding
abour his mencal state.

In practical application, the concepts of awareness and wickedness often
reverse the roles assigned to them in moral and legal theory. Looked at from
the “common sense view of justice that blame and punishment are inappro-
priate and unfair in the absence of choice,”* one might expect the conclu-
sion that A should be blamed for recklessly causing B's death to be based,
in part, on the factfinder’s judgment that A was ac least subjectively aware
of creating an unjustificd risk of causing B’s death. Because there can be no
choice withour awareness and no recklessness level of wickedness withour
choice, there can be no recklessness level of wickedness withour awareness,
However, in practice, the conclusion of factfinders that A deserves to be
blamed and punished for recklessness may be direcdy and intuitively gen-
erated by evaluative judgments or recributive urges rooted in conscious and
unconscious psychological processes, and a finding of fact about awareness
may often really be a value judgment about the wrongdoer’s more culpable
level of wickedness masquerading as a factual judgment about the presence
or absence of an aware mental state.

In the end, the determination that an acror’s beliefs or reactions con-
stitute a “gross deviation” from those of a “reasonable person in the actor’s
situation,” gives lots of latitude—“gross” being about as nondescriptive and
open-ended as directives get—for the factfinder to play the interpretive
accordion by means of malleable nondescriptive standards to the tune of

jurors’ (often unspoken or even unconscious) urges and intuitions,

L

Another malleable “aware mental state” is “premeditation.” Premedita-
tion—conscious reflection by the harm-doer on his intent to kill—seems
to require a simple factual judgment from the juror, namely, whether the
harm-doer acrually reflecred on his murderous intent. Yet many courzs hold
that some premediration is required while simultancously holding that “no
time is too short” for the requisite premeditation to occur2®In Young v. State,
for instance, an argument erupted over a card game, escalating into a scuf-
fle during which the defendant shot two men in the chest with .22 caliber
gun. Upholding the defendant’s conviction on two counts of premeditated
(first-degree) murder, the court reasoned that “[no] appreciable space of time



between the formation of the intention to kill and the act of killing” was
requited and thac “[p]remeditation and deliberation may be formed while
the killer is ‘pressing the trigger char fired the faral shot!™® It is a transpar-
ent fiction ro maintain that premeditation can occur in the nanoseconds it
takes to squeeze a trigger; if 2 mental process that can be fully realized in a
small fraction of a second can be called meditation and reflection, it essential-
ly collapses the distinction berween intentional and premeditated acts. The
Arizona Supreme Court reached this same conclusion in a case where the
Arizona legislature tried to define premeditation as an intention that “pre-
cedes the killing by any length of time to permit reflection” with the further
clarification that “[p]roof of actual reflection is not required.” The Court
reasoned thac eliminating proof of actual reflection eliminates the difference
berween intentional killings that are first-degree murders and those that are
second-degree. Because real legal consequences ride on the formal distincdion
berween premeditated {first-degree) and merely intentional (second-degrec)
murders, the way the Arizona legislature rried to define premediration, con-
cluded che Court, was unconstitutional because arbitrary and capricious, in
violation of due process. To salvage its constitutionaliry, the court interpreted
the statute to require proof of actual reflection.?

Be chat as it may, in the many jurisdictions where no appreciable spacc of
time between intent and the act of killing is required, the rule simply gives
the jury the unfertered discredion to make a mens rea grading judgment
about the defendant based on their assessment of his deserts. If they think
he does not deserve maximum condemnation and punishment, they can
conclude that less than a second between the formarion of the intention
and its execution is not encugh time for actual reflection on the intention
to kill, bue if they think he does deserve the maximum, then—in keeping
with the “oft repeated statement ... chat ‘no time is too short for a wicked
man to frame in his mind the scheme of murder™®—they can conclude
that he did adequately meditate the intent in the instant it took to squeeze
the trigger.2® By building 2 “wicked man”/"good man” distinction into che
standard, the bias factors are obviously compounded.

*
Also exacerbating the often unconscious tendencies to atcribute bla,ci
wrongdoing to character flaws rather than situational factors is the quite
conscious belief by many Americans that Blacks have defective character
that render them prone to criminality.?” This supposed bad black characte



increases the likelihood that any parricular black wrongdoer acted with the
requisite sens rea for criminal guilt. Thus, in Peaple v. Zackowitz, the defen-
dant’s wife broke into 1ears after being insulted by one of four men at work
repairing an automobile on a city street. The enraged defendant, Zackow-
itz, warned the men that “if they did not ger out of there in five minutes, he
would come back and bump them all off."#® Once back at their aparcment,
his wife disclosed the content of the insult—one of the men had proposi-
tioned her as a prostitute. With rekindled rage, Zackowitz returned to the
scene of the insult with a pistol in his pocket. After words and blows—the
defendant kicked the victim, Coppola, in the stomach, Coppola went for
defendanc with a wrench—there was a single fatal shot. On the key question
of Zackowitz’s state of mind at the moment of the killing, the question was
not whether he intended to kill but whether that intent was formulated be-
fore the shot (before “he went forth from his apartment”), making the crime
first-degree murder, or whether the intent to kill was firse formulaced during
the fight, making it murder in the second-degree, As proof of premeditation,
the prosecution pointed to three pistols and a teargas gun Zackowitz kept in
a radio box in his apartment. The prosecution did not claim that Zackowitz
brought the pistols or teargas gun with him to the encounter. The only rele-
vance of the weapons was to prove “that here was a man of vicious and dan-
gerous propensitics, who because of those propensities was more likely to kill
with deliberate and premeditated design chan 2 man of irreproachable life
and amiable manners.” In his appellate brief, the District Attorney defended
the admissibility of the evidence on precisely this ground, stating that “the
posscssion of the weapons characterized the defendant as ‘a desperate type
of criminal, a ‘person criminally inclined.” In Cardozo’s words, “[a]lmost at
the opening of the trial the People began the endeavor to load the defendant
down with the burden of an evil character.” He was put before the jury as
“a man of murderous heare, or criminal disposition.”*® The jury found that
Zackowirz acted with premeditation and sentenced him to death.

Justice Benjamin N. Cardozo, writing for the SCOTUS majoriry, ulci-
mately reversed the judgment of conviction, but first admitred that evidence
designed to show “bad character” or eriminal propensity #s relevant, in the
Rules of Evidence sense {(“‘Relevant evidence’ means evidence having any
tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probabie than it would
be withour the evidence”). Quarrelsome defendants, he admits, are “more
likely to start a quarrel than one of milder type,” and “a man of dangerous



mode of life more likely than a shy recluse™® He assumes that evidence of
bad character or criminal propensity tends to show that the defendanc was
more likely to have acted “in conformity therewith."?"! McCormick’s Hand-
book agrecs, stating that evidence designed to show the defendane had “bad
character” and thus was more likely to be guilty of the crime “is not irrele-
vant."?'? It js rational to consider character in assessing blameworthiness for
the same reason it is rational to consider race in assessing the likelihood that
someone has or will engage in criminal activity. Defenders of racial profiling
contend that blackness itsclf indicates propensiry, at least in the staristical
sensc—that Blacks thus pose a greater risk of crime than non-Blacks. In sur-
veys, most Americans agree with the statement that “Blacks are prone to
violence.” Both evidence of “bad character” and “evidence” of blackness—
and its associated propensities—can be viewed as increasing the likelihood
of actions in conformiry therewith. Bad character evidence and “rational”
racial profiling practices rest on the same statistical logie. Cardozo attacks
this logic, however, as inadequate to justify allowing even relevant evidence
of “murderous propensity” o get to the factfinder. “Character is never an
issue in a criminal prosecution unless the defendant chooses to make it one;”
he declares?'® The underlying reason for keeping relevant evidence of the
defendant’s character and propensities away from the factfinder, he says, “is
one, not of logic, but of policy,” specifically, the policy of protecting the in-
nocent by preserving the rationality and accuracy of the fact-finding pro-
cess. Recast in the language of the Federal Rules of Evidence, Cardozo views
otherwise relevant evidence of the defendand’s bad character as inadmissible

because its prejudicial effects cazegorically ourweigh its probacive value:

The natural and inevitable tendency of the tribunal—whether judge
or jury—is to give excessive weight tc [such evidence] and either to
allow it to bear too strongly on the present charge, or to take the

proof of it as justifying a condemnation irrespective of guilt of the
present charge.

Cardozo worried that if the jury believed that, generally speaking, the ac~
cused has “an evil character” or is 2 “man of murderous disposition,!* they
would too readily conclude that he premeditated hisintent on the occasip'
of the murder, or that even if he did not premeditate his intent on that
particular occasion, he still deserves to be blamed and punished “consis
tent with guile in its highest grade” Again, recast in the language of



Federal Rules of Evidence, the prejudicial effect of character evidence arises
because the jury is likely vo give the evidence too much weighe (overesti-
mate irs probative valuc) or because the evidence will arouse undue hos-
tility toward onc of the parties.?'s Prejudice, used here as a term of arg, in-
cludes (bur mcans more than) conscious bias, the kind that tempts jurors to
disregard an instruction from the judge on what elements the prosecution
must prove for conviction. This amouncts to jury nullification.?* The kind
of prejudice contemplated by the Rules of Evidence can also arise from the
impact of certain evidence on menral processes that occur withour the face-
finders’ conscious awareness or control. For instance, prejudice arising from
the impact of character evidence on the factfinders’ cognitive unconscious
may derermine how they interpretively construce the facts or otherwise ma-
nipulate malleable and discretion-laden legal tests. It should come as no
surprise that when the substantive criminal law, through jury instructions,
requires the jury to perform an intellecrual fear that runs counter to the ju-
ry’s moral intuitions and gut reactions and ocher inclinations, the jury may
unwittingly follow its inclinations racher than the black letter laid down
in the jury instructions. Thus, as Justice Jackson admonishes, “The naive
assumption that prejudicial effects can be overcome by instructions to the
jury ... all pracricing lawyers know to be unmitigated fiction.”®” And in che
words of another court:

[Ojne cannot unring a bell; afier the thrust of the saber it is difficult
to say forget the wound; and finally, if you throw a skunk into the jury
hox, you can't instruct the jury not to smell it

Empirical research corroborates these concerns: studies find thar if jurors
are exposed to a defendant’s record of prior convictions for similar offenses,
it significantly increases the likelihood of conviction, and that cautionary
instructions eliminate lctle or none of the prejudicial effeces that low from
such evidence ?? Similarly, studies found that exposure to 2 legally inadmis-
sible confession significantly increased the chance of a guilty verdict despite
weak other evidence, and that inscructions to the jury to ignore the confes-
sion had no measurable effect on the probability of conviction.?? Again,
the jury may strive to “approach their task responsibly and to sort out dis-
crete issucs given to them under proper instructions,™ bur courts and
codes generally recognize that certain kinds of evidence, like bad character

and criminal propensity cvidence, arc likely to have an ifnproper impact



on the legal outcomes. Specifically, the jury gives such evidence “excessive
weighe,” which implies that such evidence causes jurors to convict more of-
ten than they would if they were not improperly influenced in a way det-
rimental to the accused. Bad character and criminal propensity evidence,
in the words of Justice John Marshall Harlan in Winship, increases the risk
of “factual errors that result in convicting the innocent,"? Jurors may not
think they are giving certain evidence “roo much weight,” may strive not
to do so, and may even be prompted to resist the temptation or human
tendency to do so by instructions from the judge. Evidence is nevertheless
excluded as prejudicial when it is likely to subvert the rationality and aceun-
racy of the face-finding process. Thus, according to McCormick, character
evidence “is not irrelevant, but in the setting of jury trial the danger of prej-
udice outweighs the probative value."?* And when the Judicial Conference
of the United States, the policy-making body of the federal judiciary, was
chaired by Chief Justice Rchnquist, the Conference decried new rules per-
mitting evidence of bad character and criminal propensity in prosecutions
for child molestation and sexual assault, pointing out that the new rules
posed a “danger of convicting a criminal defendant for past, as opposed to
charged, behavior or for being a bad person.* As the Judicial Conference
noted, its conclusion that evidence of bad character and criminal propensi-
ty disrorts the rationality, accuracy, and fairness of the fact-finding process
reflects a “highly unusual unanimity” of the judges, lawyers, and academics
who make up its advisory commitrees,

‘The rationality-subverting effect of evidence of character carries nega-
tive implications for black people on wrial. In cases involving black defen-
dants, cheir pigmentation and identity performance are proof of their bad
character or eriminal propensity.™ The propensities (or proclivities) asso-
ciated with Blacks are established as stereotypes early in the memories of
factfinders, in carly childhood, and can funcrion as conscious belicfs (es-
pecially when supported by statistics) or unconscious sets of associations;
so in a real sense, in the courtroom (as well as on the street), a black actor
wears evidence of his “bad character” and criminal propensity on his face
Accordingly, the prejudicial effects of evidence of bad character and erimi-
nal propensity pointed out by the Federal Rules of Evidence, McCormick
Rchnquist, the Judicial Conference and many others, may routinely influy
ence the adjudication of black blame and punishment.

When we put together our understanding of the gravitational pull
crted by value judgments about defendants’ characrer on the factfinder



judgments about every other element of a charged offense, with our under-
standing of the role of negative stercotypes about black character traits in
the pereeptions and judgments of jurors and other social decisionmakers, we
sce how much room there is within the rules and standards themselves for
bias to thrive. As Zackowitz teaches, the scemingly factual judgment abouc
whether the defendant actually reflected on his intent may often be—or
merely reflect—a moral appraisal of the killer’s character and deserts, with a
finding of premeditation merely serving as a conclusory label for the deter-
mination that “he was 2 man of murderous hearr, of criminal disposition."22¢

The deck is stacked. The substantive criminal law directs jurors to make
explicitly character-based assessments of the defendant’s deserts, characrer,
and subjective culpability. Instructions given to juries include: “the dicrace
of a wicked, depraved and malignant heart” “an abandoned and malig-
nant heare)” “a depraved heart regardless of human life)” and “thac hardness
of heart or that malignancy of artitude qualifying as ‘depraved indiffer-
ence’™*; factfinders can diagnose a harm-doer’s depraved heart even from
inadvertent or negligent risk creation?®; the harm-doer need not even be
aware of running excessive risks to be convicted of murder; the malice for
murder need not include an aware mental state; different factfinders could
convict the same inadvertent killer of negligent homicide, manslaughter,
or murder solely on the basis of different diagnoses of the condition of his
hearr ac the time of the excessively risky conduct; the depraved heact ap-
proach turns on “the degree of the jury’s moral abhorrence” te the killing
and killer even though such 2 test “remirs the issue to varying and highly
subjective judgment calls of the judge or jury”??® The accurmulative effects
of these judgment calls is racialized mass incarceration.

The leaner, modern mens rea language of the Model Penal Code, with
its precise delincarion of levels of culpability, has been hailed as a vase im-
provement over the vague and value-laden traditional definitions of mzens
rea which required proof that the harm-doer acted “willfully” “malicious-
ly” “corruptly,” and “wantonly” These traditional mens rea formulas were
criticized as conveying “more armosphere or emotion than concrete mean-
ing"?* To distinguish between manslaughter and unintentional murder,
instead of proof of a depraved heare, the Model Penal Code requires proof
of recklessness “in circumstances manifesting extreme indifference to the val-
we of buman life” Buc this test of unintentional murder requires a judgment
call just as subjective as “depraved heart.” The jury’s moral abhorrence is still
the rouchstone. The leaner, more modern, less vituperative language of the



Model Penal Code can lull the unwary into a false impression that modern

approaches require the factfinder to make fewer direct moral judgments of

the harm-doer. The unacknowledged truth is that therc is as much room for

“subjective judgment calls” in the modern terminologies and approaches

to mens rea as there was in the aditional formulations—ic's the same old

value-laden and discrecionary wine in high-tech terminological bottles. At

many levels of narrow, definitional mens rea analysis—negligence, reckless-

ness, depraved hearrmalice, extreme indifference—the rule of decision thae

goes to the jury not only invites but requires it to make a “subjective judg-

ment call” about the wrongdoer’s deserts and character. Other ostensibly
facrual mens rea elements—premeditation and awareness—remain tightly
tethered to such subjective judgment calls through both interpretive con-
struction and the open-ended mallcability of the substantive legal cests,
And according to a Model Penal Code Comment, even the most factual or
“descriptive” mrens rea tests—knowledge and purpose—are morally rooted

in the same depravities of heart or extreme indifference that make some
unintentional killings murder.

In a prosecution for murder, however, the Code calls for the further
judgment whether the actor's conscious disregard of the risk, under
the circumstances, manifests extreme indifference to the value of
human life. The significance of purpose or knowledge as a standard
of culpability is that, cases of provocation or other mitigation apart,

purposeful or knowing homicide demenstrates precisely such indif-
ference to the value of human life.®

Where there is ambiguiry in the interpretation or application of even
knowledge and purpose, there is room for judgments aboue the wrongdo-
er’s character and deserts to determine whether factfinders find the mzens
rea for guilt, and thus room for racially biased attriburions, findings, and

verdicts. Enough room to fill all our prisons to bursting with black bodies.

*

Although Cardozo’s warning about the dangers of character evidence
forceful and accurate, his claim that “character is never an issue in a eriminal
prosecution unless the defendant chooses to make it onc” is misleading,

the prosecurion cannor prove that the accused had bad character or crim



nal propensity in order to prove that he was more likely o have commiteed
the charged criminal act, bad character can be inferred from a wrongful
act. The jury can also infer from a criminal ace that the wrongdoer has a
depraved heart, insufficicnt carc and concern for others, or other bad char-
acter traits for which he deserves blame and punishment. Character evi-
dence also, according to Federal Rules of Evidence, “may be admissible for
another purpose, such as proving motive, opportuniy, intent, preparation,
plan, knowledge, identity, absence of mistake, or lack of accidene."2%2

Investigators who compare punishments meted out to Blacks and
Whites for the same crimes can either completely miss or grossly underesti-
mate such bias. Since race-based attribution bias infects jury findings abouc
mens rea, much racial discrimination cannot be captured by seemingly neu-
tral stazistics about race and sentencing. That is, even if the sentences meted
out to Blacks and Whites convicted of, say, murder or manslaughrer were
the same, it would not prove that white and black defendants are treared
equally in the adjudication process. Rather, the real discrimination may
very well have been swept under the rug of jury findings about the presence
or absence of the mens rea—malice—for murder. These differential diagno-
ses of wrongdoing as a function of the wrongdoer’s race result in racial dif-
ferences in blame and punishment that are easily hidden from empirical ex-
aminations of racial biases in criminal justice. Comparing sentences meved
out to Whites and Blacks convicred of the same crime would not capture
it, because race-neutraliry in sentencing ar the back end of criminal adjudi-
cation can conceal profound racial discrimination in moral judgments by
jurors and factfinders abour black wrongdoers at earlier stages.

Despite the mistaken claims of some criminal scholars and commenta-
tors, cach and every liabilicy or grading threshold—from ordinary negli-
gence o criminal negligence, from criminal negligence o ordinary reck-
lessness, from ordinary recklessness (for manslaughter) to “extreme” or
depraved heare recklessness (for murder), or from voluntary manslaughter
to second degree murder—requires a direct moral judgment of the wrong-
doer. The racial bias can remain hidden in jury characterizations, as the
differences between these characterizations turn entirely on differences in
the moral appraisals of wrongdoers by jurers, who are directed to morally
appraise a wrongdoer before finding him guilcy of any of these grades of
criminal homicide.

All this casts serious doubt on the reliability, rationality, and trustwor-
thiness of criminal conviction as a test for identifying morally-blamewor-



thy Blacks who, according to some commentators, deserve our moral con-
tempt and social ostracism for these convictions. And although criminal
courtrooms arc major construction sites for the biased social construction
of morally blameworthy Blacks, other busy construction sites abound, for
the same bias thart infects moral judgments of Blacks by jurors infects moral
judgments of blacks by ordinary people. Every time the moral turpitude of
black wrongdoers becomes the topic of the moment on talk radio, in coffce
shops, and around watcr coolers, another potential site for the biased social
construction of black criminals becomes active, and this feeds back into
legal decision-making. Cognitive and social psychology el us that whether
we are official or unofficial factfinders, given our inabilicy to avoid most un-
conscious bias against certain stereotyped groups, we should approach our
moral judgments of members of such groups with grave doubts about our
objectivity and impartialitcy—in a word, with great “epistemic humilicy.”
This epistermic humility should temper our contempt toward black wrong-
doers inside 2nd outside the courtroom. We cannot solve the problem of
racialized mass incarceration, we cannot stop the “niggerization” of our fel-

low citizens, we cannot build true solidarity, and we cannot make a more
just society until it does.



CHAPTER FOUR
THE MIDWIFERY PROPERTIES OF THE N-WORD

Words are acts with consequences,
~—Toni Morrison, Nobel Prize Lecture (1993)

ord work is the bread and bucter of lawyers and the beat-

ing heart of the law. But is the legal lexicon, as some le-

gal scholars contend,” so full of words with fixed and

frozen meanings that its heart is languishing, or perhaps
not beating at all? And more broadly: can any word or symbol in everyday
public discourse be used to produce change, or, as some insist, do many
carry fixed meanings that can only promote and protect the status quo? The
beacing heart of language is agency—the ability to bring abour change—
but words and symbols wich fixed meanings remain prisoners of their past
and lack the agency to mint new meanings and midwife new worlds. We
must be the agents of that change and there must be agency in the word
work we wield,

Two current debates—one over the meaning of the Confederate bactle
flag ignited by the Emanuel Nine murders, the other over the meaning of
the N-word in popular culture and public discourse—shed light on this
discussion about fixed meanings in legal discourse and political communi-



cation. Some battle flag and N-word opponents contend that both forms of
symbolic communication must be banned from public discourse because
they carry certain indelible meanings, because they are necessarily fraughe
with the danger of reproducing old, ourmoded, oppressive worldviews.
Such is the NAACP's position on the N-word and it is the attitude of some
legal scholars and law students toward the legal lexicon,

Viewing words and symbols as simple reflections of “ideas” in people’s
heads leads some to regard chem as mere tokens of consciousness that be-
long to the realm of ideology. This view relegates language to a minor role
in social action: that of a passive conduit through which creative energies
flow, bue which is not itself a source of creative social change any more than -
a typewriter or word processor is a source of creative narratives in fiction
writing. But whereas a typewriter cannot create a plot twist in an unfolding
drama, a choice word can.

Nigga Theory affirms the radical agency of language, agency that creates
us at the very moment it is being created. Meanings are prizes in a pitched
battle among social actors secking to establish and maintain their social
identities and promote their social interests. We make history by making,
contesting, and transforming the meaning of words and symbols. Since
people form and transform communities and establish individual and social
idenrities through social struggles over the meaning of words and symbols,
alanguage with fixed and frozen meanings lacks the agency to generatc new
worlds: the heart of such language is no longer beating. But that is not the
case with much legal or lay language, which remains contested and alive.

Even the vilest forms of symbolic communicatien lack fixed meanings
and hence ¢an be put to nowvel political (and arristic) uses. During its 2007
annual convention, the NAACP sought to purge popular culture and pub-
lic discourse of the N-word by holding 2 public burial for it on Freedom
Plaza in Detroit, Michigan. The ceremony included a march by delegates
from across the country through downtown Detroi, led by two Percheron
horses pulling a pine box adorned with fake black roses and bearing the
remains of the racial slar. NAACP National Board Chairman Julian Bond,
Detroit Mayor Kwame Kilpatrick, and the young delegates who organized
the funeral were cheered by hundreds of onlookers. “We gather burying
all che things that go with the N-word. We have to bury the "pimps’ and
the *hos’ thar go with ir;” said Mayer Kirkpatrick. The Rev. Otis Moss 111,
assistant pastor at Trinity United Church of Christ in Chicago, said in his
eulogy of the word, “This was the greatest child thart racism ever birthed.”



The following obituary for the N-Word, written by Victoria Lanier, Er.
ica McLaughlin, and Arielle Palmer, was read aloud ar the funcral in Free-
dom Plaza on July 9, 2007 and usefully illustrates the approach to language
frequently adopted by these who reject a/f uses of any form of che N-word:

Born in America over 400 years ago, birthed to the unlikely couple
Language and Hate, Nigger entered society to carry out his odium of
black-skinned people. Christened by colonial settlers, Nigger packed
his bags to find a comfortable, permanent home in America’s Deep
South. Although still in his early years, Nigger obtained widespread
success in portraying ignorance, incompetence, and buffoonery as a
direct relation to having dark skin. Nigger redefined what it meant
to be black. A nigger could act and sing but could not speak proper-
Iy or effectively. He could smoke and dance but he could not read and
be educated. Nigger developed a whole line of products to market to
those who practice in the profession of racial hatred. He coined the
following terms; Niggerlover—one who was sensitive in any way to
blacks. Niggerlipping—to wet the end of a cigarette while smoking,
Nigger Milk—as advertised in a 1916 advertisement which showed a
black baby drinking from a bottle of ink. Nigger produced these and
countless other inventions which praved favorable among those who
wished to maintain their supremacy by demeaning blacks in America.

Finally, a group of intelligent and outspoken dark-skinned brothersand

sisters decided to rebel against Nipger’s dominance. As they formed

the Civil Rights Movement, they fought against Nigger and his army

of white supporters to reform society. Although he was almost killed

during this time period, Nigger survived. Realizing it was inappropri-
ate toblatantly continue his past message of white supremacy, “Nigger”
changed his name to "Nigga" and assumed a new persona. Nigga, now
disguised as an ally to black youth, could go undercover and position
himself as a "link” to black unity. In the 1980s, Nigga was introduced to
some new powerfu] partners with the rise of Hip-Hop, and he gained
popularity in the media, among comedians, rappers and other enter-
tainers convincing black people that despite his hateful roots, tabe the
“Nigga” was to be “down for the cause;” to be “cool” and was about "keep-
ing it real” “Nigga” made it hard for young NAACP activists to fight the
battle for freedom while remaining a part of the hip-hop generation.



Although now in disguise, "Nigga™ was recognized by those who
remember his menacing consumption of the souls of their people.
Nigga began to separate black youth from their proud history, and
successfully encouraged youth of other races to join his campaign
for the resurgence in demeaning the Aftican-American race, Nigger
sought to secure his place forever becoming synonymous with black
people, even in the dictionary. The NAACP was triumphant in pre-
vailing over Nigger's attempt to define himself as Nigger—a black
person. However, Merriam-Webster's Dictionary today says that the
word's usage among blacks is quote "not always intended or taken as
offensive,” and Dictionary.com says that Nigger is “sometimes used
among African-Americans in a neutral or familiar way.” Young black
people claimed “Nigga® as their own, while many proud racists, once
responsible for the word's popularity, and who are now banned from
usage of the word, revel in the resurrection of their beloved friend.

Today, we will lay the word nigger to rest. We will no longer make
“nigger” familiar or a part of our family. We will bury its offensive
usage among people of all races, including African Americans. We
will bury “nigger” next to his cousins, “jigaboo,” “coon,” “darkie,” “pick-
anniny,” “savage,’ “sambo,” “mammy, “buckwheat” “boy, and “nap-
py-headed ho.” We promise to be more creative in our rap lyrics, more
respectful to pur ancestors, more diligent in our fight for freedom. As
we bury the word nigger, we are inspired by 2 Corinthians Chap-
ter 4 which says: We are troubled on every side, yet not distressed;
we are perplexed, but not in despair; persecuted, but not forsaken;
cast down, but not destroyed. Therefore, we do not lose heart, though
outwardly we are wasting away, inwardly we are being renewed day
by day. Nigger has terrorized us, but he has not beaten us, we have
overcome him and we celebrate the end of his existence in our com-
munity. We officiaily declare him DEAD! We will not revive, resurrect,
or recaver him! We will rebulke, resist, and revoke him in the name of
pride and progress. Ashes to Ashes Dust to Dust If Ged won't have
him The Devil Must.®

This is an eloquent send-off, but it turns out reports of Niggas demise were
premature. Countless times a day the N-word rises like Lazarus ro walk
among us in popular culture, public discourse, and casual banter. Histori-



cally, both the Confederate battle flag and the racial epithet have been used
to cxpress anti-black beliefs and arcitudes, bur although no cricical mass of
black artists have inverted the historical meaning of the battie flag and used
it to bond with other Blacks, the N-word has been widely appropriated by
black artists such as The Last Poets, NW.A Ice Cube, Saul Williams, Tupac
Shakur, dead prez, Nas, Jay-Z, and Kendrick Lamar to also signal sympa-
thy and polirical solidarity with other Blacks. My use of the N-word in my
Critical Race Theory work is inspired by these masters of N-word-laden
oppositional discourse.

But N-word abolitionists like the NAACP reject N-word-laden com-
mentaries by rappers and law professors on the “common sense” ground
that the N-word has fixed or “inherent meaning” For them, a racially op-
pressive “ideology” or “consciousness” or “mentality” accompanies all its
utterances. These linguistic fundamentalists start with the undeniable
premise that the N-word has virulently racist roots and draw che mistaken

conclusion that #/f current uses and applications are rainted fruit of a poi-
sonous etyrological tree.

*

Studies show thar ordinary people withour any technical expertise have the-
oties—called folk theories or folk models—abour everything imporeant to
them, from how the physical world works to “how we use words to refer o
things in the world” A “folk theory as George Lakoff points out, “defines
common sense itself ”; in his words, “we are all folk philosophers of language
in thar we have folk theorics of reference.” Paul Kay has shown that ordinary
speakers of English hold the following folk theory of how we use words to
refer to things: “words can fit the world by virtue of their inherent meaning”
Put differently, it is common sense to think that words have “inherent mean-
ings”—that is, meanings that competent speakers of a language know and
make use of—and that words refer to things and kinds of things by way of
those meanings. The word dieck correctly refers to the kind of creature in the
world that corresponds to the word’s established “inherent meaning,” namely,
a bird wich a broad, Aat bill, short legs, and webbed feet. All members of the
category designated by the word “duck™ share those characreristics.?
This folk model of meaning neatly fics the NAACP’s take on the N-word.

For N-word culogists, its inherent meaning derives from its historical use as
racial slur against Blacks. Because of its history, the word inherently signifies



odious and contemptible black people, exhibiting the ignorance, incom-
petence, and buffoonery invoked in the eulogy. For convenience, let’s say
that the word simply means “Odious Black." But if the N-word’s inherent
meaning is “Odious Black;" under our folk theory of reference, the word
only correctly refers to persons in the world of that kind, to persons who
belong to that category, who correspond to that meaning, who satisfy rhar
definition—to persons whose properties include being odious and black.
This provides the structure of Chris Rock’s bit. The N-word cannot cor-
rectly be used o refer o, say, “black friends and neighbors and loved ones”
because such persons, as objeces of care and concern rather than odium and
contempt, do not correspond to the inherenc or true meaning of the word;
they lack properties essential for membership in the N-word category. Ac-
cordingly, any cffort by artists, academics, or activists to extend the range
of application of the N-word to include “black friends and neighbors and
loved ones” is doomed from the “common sense” or folk theory of refer-
ence expressed by the NAACP.

Philosophical theorics that view meanings as ideas in the mind of the
word-user add further support to N-word abolitionists. John Locke was an
carly supporter of this common “ideational theory of meaning;?*® maintain-
ing in A4n Essay Concerning Human Understanding that “words, in their pri-
mary or immediae signification, stand for nothing but the ideas in the mind
of him that uses them."" Hobbes was another carly supporter, declaring in
Leviathan thar “the general use of speech, is to transfer our mental discourse,
into verbal; or the train of our thoughts, into a train of words.” From this
perspective, meanings are in our heads; they are mental happenings within
the individual which become speech and understanding. For instance, let’s
assume that someone explains or introduces the N-word to someone else
“by ostension,” thar is, by pointing to the kind of person for which the word
stands. Many words in everyday language are taught and learned in just chis
way—one person explains or introduces a word to another by pointing to an
entity or process (a chair, table, fire, fight) and uttering the word. According-
ly, someone introduces or explains the N-word to another by pointing to an
“Qdious Black™ and urtering ic.

How does any later application of the word flow from this act of naming?
According to supporeers of the mental image approach to meaning, whenever
the word comes up again, it will necessarily call up an image or picture of the
“Odious Black” in the mind. “Having the image is what understanding the
word amounts to."**® The same holds for furure applications of the word: the



image determines its future uses, The image dictates the usc of the word and
the use of the word flows from the mental image. From this standpoint, people
only really understand what we say if they manage to construct a picture in
their heads like ours, Eminent philosophers and psychologists like Bertrand
Russell and E. B. Titchener have supported this image theory of meaning. Un-
der this approach, “meaning is a mental activity” and in the absence of an im-
age or other mental happening within the individual, “words are mere count-
ers, capable of meaning, but not at that moment possessing it
If the meaning of the N-word lies in the mental image of odiousness, then

it can be argued that an oppressive mentality or consciousncss always accom-
panies certain words, and does so in ways that make them uscless or counter-
productive as tools for producing real change. Viewed in this light, a speaker
or writer does not merely utter the N-word, he or she is uttered by it, for the
word’s inherent meaning colors the consciousness of all who use it.

*

These “common sense” and philosophical theories of how words work cause
some of my law students to worry about being “indoctrinated,” “brain-
washed,” or “body snatched” in the process of learning ro talk and think
like a lawyer. (In the science fiction classic, fnvasion of the Body Snatchers,
townspeople are turned into their emotionless, characterless doubles by
aliens whenever they fall asleep.) My students Iearn early that proper initi-
ation into the law does not occur when they have memorized a raft of rules
and legal principles, because the law evolves, and creative courts frequently
overturn old rules and principles and create new ones. Instead, they know
they have been properly initiated when they can translate their experience
and that of their client into the legal vocabulary, into the current lexicon
of the law. Bur, if the lingnistic fundamentalists are right, chen learning to
talk and think like 2 lawyer may mean taking on an alien consciousness or
worlview, one at odds with the values, loyalties, and commitments the stu-

dent embraced before the first day of class.

Statistics may seern to suppore their fears, for while roughly 25% of in-
coming law students express an interest in doing public interest law upon
graduation, less than 2% of graduates actually do. There are many explana-
tions for this dramatic difference berween whar students say they want to do
before they learn to ralk and think like a lawyer and what they acrually

after they master the legal lexicon (crushing student loans, for instance), but



still the suspicion lingers for some thar learning to talk and think like a law-
yer can cause a shift in social consciousness and personal convictions away
from pubic interest concerns and roward those of corporate America and
laissez-faire free enterprise.

Reinforcing such concerns can be popular depictions of legal education in
which, for instance, a crusty first-year law professor with a name like “Kings-
Reld” tells new 1L initiates that his class will cransform their brains from
mush to an organ thac can think like a lawyer. Some understandably worry,
however: How much of that so-called ‘mush’ is me—my values, viewpoints,
convictions, and passions? Along with my har, coar, and other unnecessary
things, how much of ‘me’ do [ have to check with the attendant at the coat
closer on my way to the classroom?

As a 1L, I shared similar misgivings about the language of the law. The
incisive words of Audre Lorde—a thoughtful black feminist lesbian poet and
social commentator—rang in my cars throughour my fist year: “The Mas-
ter’s Tools Will Never Dismantle the Master's House.” Because legal terms are
tools and the legal lexicon is nothing but a toolbox full of words like Due Pro-
cess, Criminal Intent, and The Reasonable Person, I construed her warning
to be abour the inherent limits of the tools of our trade—the language of the
law. “The Master’s House™ refers to American racist pattiarchy, and the lan-
guage of legal rights did, in fact, funcrion for many years as a vital tool in che
historical construction and maintenance of that house, The tools condoned
rape (a husband had a right to force intercourse on an unwilling and resisting
woman, for instance, as long as they were married), slavery (a slave owner had
a right to sell and beat his chattel), and Jim Crow (uniil Loving 2. Virginia,
my mom and dad did not have the right to marry in certain states). Lorde
asks, “What does it mean when the tools of a racist patriarchy are used to
examine the fruies of that same patriarchy?” Her answer: “It means thar only
the most narrow perimeters of change are possible and allowable.” She con-
cludes that although the Master’s tools “may allow us temporarily to beat him
at his own game,” “they will never allow us to bring about genuine change."%
This warning abouc the inherent limits of the tools of our trade, our legal
words and definitions, if true, is demoralizing to someone seeking to use the
language of the law to challenge unwarranted privilege backed by precedent
and tradition.

The claim thar we can be trapped in a certain way of thinking about and
looking ar the world by our words and their inherent meanings can seem
commonsensical. Take the words used by economists, psychologists, and so-



ciologists to explain the poverty and crime in South Central, Los Angeles, for
instance—supply and demand, marginal productivity, Pareto efficiency, utility
Sunction, and rational utility-maximizing egoist; id, ego, superego, projection,
repression, psychological trauma, Oedipal complex; social structure, structural
differentiation, sociveconomic stratification, role, and norm. Clearly the very
“ideas” policymakers can form about poverty and crime will be heavily in-
fluenced by their language, the words choosing the “ideas™ the policymak-
er can form racher than the policymaker first forming the “ideas” and then
searching for the right words to express them. These words scem to speak the
policymaker {that is, direct her attention, channel her perceptions, and shape
her ideas, consciousness, and outlook) 25 much as the policymaker speaks the
words (that is, uscs the words to express ideas or represent external reality). By
the same token, some law students worry that an indelibly corporacist or lib-
eral or conservative consciousness may accompany talking and chinking like
a lawyer. The legal lexicon brims with old words like “righes” and “duties” and
“privileges.” Are these ancient legal words and conceprs indissolubly wedded
to a certain way of locking ar the world? Is legal discourse a lingual trap thar
cannot bring zbout lasting change?
This is the position taken by Leslie Bender in “A Lawyer’s Primer of
Feminist Theory” where she argues that mainstream legal discourse—that

is, “rights-talk”—in tort law is intrinsically connecred to an egoistic male
perspective and to male values. In her words:

Tort law should begin with a premise of responsibility rather than
rights, or interconnectedness rather than separation, and a priori-
ty of safety rather than profit or efficiency. The masculine voice of
rights, autonomy, and abstraction has led to a standard that protects
efficiency and profit; the feminine voice [of caring, context, and in-
terconnectedness] can design a tort system that encourages behavior
that is caring about others' safety and responsive to others’ needs or
hurts, and that attends to human context and consequence®

Bender’s claim that a certain voice, set of values, and viewpoint always ac-
company the word “rights” exactly parallels the claim that the N-word has
an inherent meaning. Professor Bender’s critique of rights-talk dates back
to Karl Marx’s attack on what the French Declaration of 1793 had taken

as the fundamental rights of man, namely, the rights of liberry, properry,
security, and equality. As Marx put it



None of the supposed rights of man...go beyond the egotistic man...
that is, an individual separated from the community, withdrawn into
himself, wholly precccupied with his private interest and acting ac-
cording to his private caprice.

For Marx, rights-talk expresses bourgeois ideology, that is, such talk re-
flects the wish of the capitalist entrepreneur to be free from social limitations
and social accountability—free from any duties of care and concern for the
well-being of people he exploits. For Marx, both in content and in form “rights”
mercly promore and protect the selfish interests of acquisitive individuals,
and rights-talk merely reproduces an atomistic and cgoistic worldview.

In content, the right of liberty, defined as the right to do anything that
does not harm others, is a right rooted in separation from (rather than sol-
idarity with) others. My righr of liberty gives me a fenced-off area of free-
dom from which I can exclude all others and within which 1 am privileged
to invade the interests of others without doing anything the law will call a
“harm” or “wrong.” Through the atomizing lenses of my right to liberey, I
lock at others not as brothers or sisters or friends or neighbors but as lim-
itations on my freedom, and viewing others as limications leads me to feel
hostiliry and resentment toward them. “The right of man to freedom,” says
Marx, “is not based on the union of man with man, bur on the separation
of man from man."*** Property rights also erect a fence around each indi-
vidual: “The right of man to property is the right to cnjoy his possessions
and dispose of the same arbitrarily without regard for other men, indepen-
dent of sociery, the right of selfishness.” The right to equality merely as-
sures that each individual enjoys these anti-social rights of personal liberry
and private property withour disctimination, “that each man shall without
discrimination be treated as a self-sufficient monad.”* Finally, the right of
security backs up these other self-regarding, atomistic, and asocial rights
with guns and badges and “the concepr of the police™—it puts the force of
the state behind social relations and insticutions rooted in egoism and so
merely provides “the assurance of egoism.”

In form, rights reflect and reinforce an individualistic ideology by as-
suming that the members of a society are perpetually ready to ser ar one
another’s throats and need state-backed (ultimately police-backed) person-
al rights to repel one another {one wields rights as one would a sword and
shicld to fend off or cject trespassers and potential trespassers, those who



will incessantly seck to encroach upon one's fenced off arca of personal free-
dom and private property). Finally, the abstract form of rights as neutral
rules that trear everyonc alike hides from view the dominance of haves over
have-nots and the powerful over the weak. Fot instance, legal analyses of
the rights and dutics of people who make promises (the law of contracts)
and people who injure others (the law of torts} pay no attenzion to under-
lying unequal distributions of wealth and power. Rather, as Richard Abel
notes in his Marxist critique of Anglo-American tort law, the rightness of
those unequal distributions is taken for granted and attention focused only
on the changes in the status quo ante brought about by the accident or
broken promise.** So, the abstract form and the bourgcois consent of righus-
talk conspire to make such talk the indclible expression of bourgeois indi-
vidualism. Rights, in a word, always mean beurgeois rights—their form and
content rob them of the power to promote unity over hosrility, community
over egoism, and solidarity over scparation. Accordingly, rights-ralk (and
by extension, legal language) cannot bring about real progressive social
change. It can only reflect and reinforce bourgeois ideology—bourgeois
visions, voices, and values.

Feminists and Marxists reject righes-talk on the same fixed-meaning
grounds that NAACP crirics reject the N-word. Like critics of righes dis-
course, critics of N-word-laden rap or spoken word performances con-
tend that both in form and content these profane racial utterances, these
groupings of rule-governed racial epithers, reflecr racist beliefs, and rein-
force a racist worldvicw. In conrent, critics assume that N-waord-laden per-
formances have an inherently racist “meaning”—such talk is a reflection,
however indirect and removed, of an underlying anti-black point of view.

And they suppose that the profane, abusive, vulgar, and irreverenc form
of such talk echoes and reinforces the disrespecr for black personhood in
the content. So, critics conclude that the profane form and the racist con-
tent of N-word-heavy discourse conspire to make such talk the indelible
expression of racist beliefs and attitudes. Its form and content, too, rob
it of the power to promote unity over hostility, community over animos-
ity, and solidarity over separation. Accordingiy, neither rights-talk nor
N-word-laden discourse can contribute to progressive political discourse.
Fortunately for those of us professionally or personally committed to
producing social change through words, symbols, and discourses {including
hoary old lexicons with sickeningly sexist, racist, homophobic histories}),
Lorde, Marx, Bender, and the NAACP are righr in focusing our attention



on language as an instrument through which power is exercised. Bue they
are wrong in saying that certain words and discourses are inherencly op-
pressive ot self-abnegating or atomizing or socially marginalizing and can
only reflcct and reinforce the status quo. They are righe that there are many
lethal discourses of domination and exclusion that cthwart empathy, stall
conscience, and preserve privilege, but words don't just link established or
“fixed” meanings and corresponding references. Rather, social actors con-
test the meanings, references, and “correct”™ applications of words in the
process of constituting their social identity and vindicating their social exis-
tence. What was an “incorrect” reference for a word yesterday can, abrupely
or by degrees, turn into a “correct” reference roday as social actors rally in
support of a new application. Simply put, any words and symbols can be
deployed as political tools for any cause; in the realm of political communi-
cation and public discourse, there are no fixed meanings. Look ac the carcer
of “queer” as a word, for instance. Once a hateful epither, it now figures
in a field of critical theory called Queer Theory that emerged in the carly
1990s out of the ficlds of queer studies and women’s studics and includes
queer readings of texts and critical reflecrions on “quecrness” itself. Viewing
words and symbols and discourses as volatile political tools highlights cheir
capacity to be detached from their roots and used subversively to generate
new meanings, create new alliances, and produce profound change.

4

The commonsense, fixed meaning, folk theory of how we use words to re-
fer to things in the world highlights the way words can be great devices for
transmitting factual information. But in his famous paper, “The Meaning of
a Word,” J.L. Austin asks, “Why do we call different [kinds of ] things by the
same name "% Why do people use the same word for very different “senses?”
For instance, why do we use the word “mother” to refer to kinds of moth-
ers—including birth mothers, donor mother, surrogate mothers, adoptive
mothers, foster mothers, and step mothers (and mother of invention, mother
of vinegat, and den mother)—or the word “game” to refer to many different
kinds of games, some competitive, others not, some that are all luck, others
that are all skill? A commonsense, bur mistaken explanation would be that
the kinds of things named by the same word are similar in some way, that they
share something in common—they form a “classical cacegory™ on the basis of
what they all have in common and the name applies to this category.



Austin torpedoed this commonsense view by pointing out that the differ-
ent senses of a word like “mother” or “game” frequently do not have propettics
in common. 2 For instance, there is no common set of properties shared by
all the following kinds of mothers: those who give birth, those who donate an
egg, those who give birth buc did not donate the egg, those who lack any ge-
netic or birth connection bue who are legal guardian and nurrurer, those who
lack any genetic or birth connection but who are paid by the state to nurrure,
those who lack any genetic or birth connection but who are current wives of
the fathers. As Lakoff says, “The concept mother is not clearly defined, once

and for all, in terms of commeon necessary and sufficient conditions.” Thus,
the word “mother” has noncencral extended senses—birth, donor, surrogate,
adoprive, foster, step—and a central proorypical sense, namely:

A person who is and always has been female and given birth to the
child, supplied her half of the child's genes, nurtured the child, is mar-

ried to the father, is one generation older than the child, and is the
childs legal guardian.»*

In this case there are a variety of “principles of extension” from the central
or prototypical sense to noncentral extended senses—some based on giving
birth, some on geneties, some on social, culeural, and legal facrors. *#In the
end, the mother category, like most other categories in ordinary public dis-
course, is one whose contours and membership depend on social conven-
tions rather than shared properties. And as I say, then there is metaphorical
speech, the mother of all ambiguities and much invention.

LakofT calls categories like “mother” radial, as opposed to classical, cat-
egories. In his words, “[a] radial structure is one where there is a central
case and conventionalized variations on it which cannot be predicted by
general rules” A key characteristic of a radial category like mother is thac
the prorotype or central case does not and cannot determine which subear-
egories (for instance, which candidates for the “mothers” designation) can
properly or correctly belong to the category. As Lakoff notes, there is “no
general rule for generating kinds of mothers”® By the same token, there
is no general rule for generating kinds of people to whom the N-word can
refer. Because the extended senses of the N-word need not share anything
in common with the prototypical sense of the word, the senses do not form
a classical category—based on what they all have in common—to which
the word applies. Rather, the senses of the N-word are simply culcurally and



polirically determined and have to be learned rather than logically deduced.
In a word, the N-word category is radially structured. The boundaries of
radial categorics can be extended by social actors in imaginative, creative,
and unpredictable ways. The carcer of a word in political communication
and public discourse, its developmental arc over time, cannot be logically
deduced from its origins. Just as, in the words of Oliver Wendell Holmes,
“the life of the law has not been logic: it has been experience;” we can say
the life of ordinary language, too, has been not logic but experience. ' And
a major part of the experience that shapes the meaning of language, a major
mechanism or principle of extension for senses and concepts, is a word's
political usefulness in helping unify individuals and create social identicics.

Witcgenstein emphatically declared that “nothing is more wrongheaded
than calling meaning a mencal activity.” Instead, he locared word meanings
outside the heads of speakers—in the function that words have as “sig-
nals” passed back and forth between people in the course of purposcful
and shared activity. Wittgenstein coined the term “language-game” to em-
phasize “the fact that the speaking of language is part of an activity or of a
form of life."*** One famous language-game he describes involves a builder,
called A, communicating with his helper, B. The game nicely illustrates the
different ways that words carry meaning or function in shared, purposeful
activity; it also nicely shows how unnecessary it is to Iook for the meaning
of language in “mental pictures” or “subjective thoughrs, beliefs, intentions”
or any other mental activity that accompanies talking and understanding,.
B’s job is to pass A stones of various kinds—bricks, slabs, columns, erc.—
When A shouts “brick” or “slab” or “column.” Words like “red” and “blue”
are given a role in the game, 50 A can shour “red slab.” and B will pass slabs
of a certain color. The game could be developed o have conventions about
word order, so thac if A said “slab, column, brick this means that B is to
bring them in a definite order, they can be given words or symbols chat
determine the number of slabs or columns or bricks. Words that act like
proper names (that is, represent unique entities rather than kinds of enti-
tics) could be added to the game.

Each verbal signal has its own function. For instance, the words “slab”
and “brick” function in their language-game very differently than the words
“here” and “there” or “red” and “blue” or the numerical signs “a,” “b," “c,”
and “d” As Wittgenstein puts ic, “Think of the tools in a tool-box: there isa
hammer, pliers, a saw, a screw-driver, a rule, a glue-pox, nails and screws. The
functions of words are as diverse as the functions of these objects.” Once we



see clearly that different words function differendy in mediating a shared
activity like building something, we also sce clearly that words can only be
understood in terms of how they are woven into those patterns of shared ac-
tivity. “Only in the stream of thoughe and life do words have meaning,” says
Wittgenstein.®® The stream of life that pulses through a language-game—
the shared and purposeful activity thar the game makes possible—creates
meanings ot “uses” for the words in the game. “For 2 large class of cases—
though not for all—in which we employ the word ‘meaning,” he says, “it can
be defined chus: the meaning of a word is its use in the language™

Thus, says Nigga Theory, the meaning of Nigga is its use in language, and
since its uses are many, its meanings are many.

*

One of the most potent uses of words in our collective stream of life is as “per-
formarives,” especially as a “political performatives,” as discussed carlier. The
N-word can be a political performative, the word “rights” can be a political
petformarive, as I mentioned earlier, my hair is a political performative—in-
deed, any form oflinguistic or nonlinguistic symbolic communication can be
a political performative. When old words and symbels are used as polirical
performatives, they can rake on radical, even revolutionary, new meanings.
This brings us to the most imporrant questions of this analysis: What
makes a performarive word or symbol “political” and what social action
does such political communication perform? There are two common re-
ductive conceptions of politics that obstruct a clear view of the creative role
performatives play in politics. The first is that polirics is something that oc-
curs only in the state, that it is “the art or science of political government”
(American Heritage Dictionary of the English Language, first entry for “pol-
itics™). Under this staze model of politics, political activity in contemporary
America can easily be equated with representative government and a repre-
sentative political system.

The second views political activity as a contest over the power to make
the rules of the game and to determine the distriburion of goods and ser-
vices and taxes and jobs—a contest over who gets what, when, and how.
Call chis che spoils model of politics.

But “Say i loud, I'm black and I'm proud” cannot qualify as a political
slogan under the spoils model because it makes no claim on resources

decision-making authority. Nor ¢an it qualify as political communication



under the statc model because it does not focus on “the affairs of a govern-
mene or of the groups or parties within it.” It is politically performative, but
whar is its polirics?

*

While power is the object of most political theory, power takes many
forms. Anything thar can produce or resist social change is a form of pow-
e, including money, social status, tradition, and che barrel of a gun. Yer
in democratic nations, social change has been produced—power has been
effectively wiclded—by unarmed socially marginalized and poor people
wichout tradition or weaponry on their side, so there is a kind of power in
demacracies that can prevail over guns, money, and entrenched privilege,
and that is the power of numbers—of individuals working together as a
collective social actor to achieve a common project. Workers movements,
the civil rights movement, the women's movement, and a host of successful
conservative social movements attest to the power of numbers in a democ-
racy to produce {and resist) social change.

Numbers alone mean nothing. Numbers without unity, solidarity, and
collective identity carry little weighe in a democracy. In a democracy, po-
litical power consists critically in the formarion of the “us” and the “them”
which make collective social action possible. So the most basic political
question in a democracy is: what forces create commitment, unity, and sol-
idarity among individuals? What factors can unify and bond individuals
in a democracy? What forms of communication constitute political fore-
es just as much as guns and money and elective offices? Words and other
communicative symbolism play a decisive role in the process of creating
our political identities and our contests. Indecd, words and symbols and
discourses play as big a role as a person’s status as black person, woman,
immigrant, worker, or business owner.

Iris common to hear thae people form social identities and bond togeth-
er in collective action due to “common interests.” A social strucrure that
places one group of individuals dominant over another—Whire over Black,
men over women, rich over poor, or any relationship between the dominane
and the subordinate group—we can call a veruical relationship. This vertical
relationship also defines the horizontal relacionships among members of
each group. Thus, Blacks, women, and the poor have “true” or “common
interests” by dint of their common subordination to Whites, men, and the



rich respectively.?® In other words, the verrical structure of domination and
subordination creates a corresponding horizontal structure of “common”
or “objective” or “exagenous” or “true” interests among all chosc in the same
social position. Under the “truc” or “common interests” theory of unicy
among individuals, “common interests” give an alliance of individuals a
collective identity and common consciousness, and, consequently, anyone
who does nor think and act in harmony witch his or her “reue” or “common
interests” is self-abnegating and has “false consciousness”
The “commen interests” model of bonding, solidarity, and politics is
half right, since sharing a relation to a structure of social domination or
privilege provides a vital basis for unity, and since common life experiences,
especially the shared experience of 2 common oppression, subordination,
or exploitation can be an important basis of much political bonding. Bur
common life experiences are far from sufficient bases for bonding and sol-
idarity within a group. The “common interests” model ignores the force
of words and symbols in the formation and maintenance of pcople’s social
and political identities. Vertical and horizontal relationships do not neces-
sarily thrust identicies on people; men and women choose their individual
and collective identities—a physically disabled, black, lesbian senior citizen
who is a devout Muslim could choose any of seven horizontal relationships
as the one most important to her personal and social identity. She could
also talk about “intersectionality” and claim all seven idencities, or she
could decline the invitation to claim any of them, defining herself instead
primarily as an environmentalist or animal rights advocate or robust indi-
vidualist who refuses o define herself in terms of any social cacegory or to
engage in any unified social action., Whatever her choice of social identities
and political projecrs, it will only very partially be dictated by the position
she shares with others in the social structure.

Closer to home, take me: Like many people, I am in both deminant and
subordinate groups. Vertically, 1 am in a dominant ¢lass and gender but sub-
ordinate race. Thus, in my dominane social positions I have horizontal rela-
tionships with people in high tax brackets and with men; in my subordinace
social position, my horizontal relationships are with Blacks. I can easily mul-
tiply my vertical and horizontal relationships: lighe skinned vs. dark skinned,
straight vs. gay, Christian vs, Muslim, able-bodied vs. physically disabled, cit-
izen vs. undocumented worker, English speaking vs. non-English speaking,
mentally healthy vs. mentally ill, and so on. Include intersectionality as an
additional irreducible form of domination and subordination and there are



endless permucations, endless layers of haorizontal structural relationships
on which individuals could base their identity and political activicy. What's
more, once a collective social actor, an “us)’ comes into existence, there are
many centripetal forces—the many internal divisions and conflicting per-
spectives based on these differences of gender, class, religion, and the rest—
threatening its unity and cohesion and hence its power.

Thus a multiplicity of “us and them” divisions is possible in any society.
Not every possible “interest group” is an “organized interest group” and not
every organized interest group earns or keeps the loyalty and commitment
of all its potential members, Thus, collecrive social actors, collective social
identities, are the ourcome of social struggles over identity and community,
not the expression of social structures.

*

Individuals use political performatives to ereate and transform communi-
tics and to establish individual and collective identities. Most simply, po-
litical performatives are words and symbols and discourses thar perform
the social action of bonding and unifying individuals into collective social
actors, the ultimate source of power in a democracy. Political performarives
are rools—linguistic and nonlinguistic forms of symbolic communica-
tion—people use to forge the unities that make collective action possible.
Political performatives acquire their force through their abilicy to unite
people in action.

Words like “I pledge allegiance” epitomize finguistic bonding perfor-
matives, which, in a democracy like ours may create multiple affiliations
because individuals may pledge loyalty to muliple (sometimes even com-
peting groups). The same words in the context of a cult of personalivy in
tozalitarian states would leave much less room for the ¢reation of multiple
political identities. The Confederare bartle flag controversy ignited by the
Emanuel Nine murders illustrates the performative role of flags in creating
and transforming communities. The “us” the American Hag originally stood
for did nor include Blacks, who, according to the Supreme Court’s 1857
Dred Scott decision, could never become citizens of che United States and
“had no rights which the white man was bound to respect.”* The “us” and
“them” constructed by the American flag before the Civil War was the same
“us” and “them” of the eriginal Confederate flag: no Confederarte flag was
necessary before that war because the Srars and Stripes already stood for



an “us” of white American citizens and a “them” of black non-citizens and
chattel slaves. It took 600,000 dead men in a cataclysmic race war to trans-
form the American flag into an emblem that includes black folk in its “us”

It took another struggle—the civil rights movemnent—to make the “us”
of the American flag still more racially inclusive. After Plessy v, Fergnson, the
1896 SCOTUS decision that made separate-but-equal the Jaw of the land,
the American flag stood for a racially segregated “us,” especially for pro-fim
Crow Americans; the flag stood for an “us” of white first-class American
citizens and a “them” of black sccond-class citizens. In the 1950s and 60s,
many American citizens embraced the Confederate batele flag in order to
unify and rally a segregationist “us” against an integrationist “them.” Legis-
lative decisions during those years to feature the baude flag in che redesign

of stare flags across the South were af least partly responses to SCOTUS
desegregation decisions like Brown v, Board of Education {1954) and other
federal pressures to descgregate. Just as before the Civil War there was ne
need for a separate Confederate flag to stand for slavery because the Amer-
ican flag itself already stood for that, before che civil rights movement there
was no need for a separate Confederate flag to stand for segregation because
Old Glory itself already stood for that. At two erucial turning points in
the history of American race relations, as citizens and lawmakers sought
to expand the “us” represented by the American flag to be more racially
inclusive, other cicizens and lawmakers rallied around some version of the
Confederate flag in support of a2 narrower, more exclusive “us.”

Many groups and individuals fly the American and Confederate battle
flag togecher, as if they don't stand for competing conceptions of “us.” One
can contend that the two flags do not stand for contradictory conceptions
of “us” if he or she can show that the battle flag can mean something other
than support for segregation or white supremacy—something such as, say,
Southern pride, A 2013 YouGov poll found thar while more Americans
overall saw the battle flag as a symbol of Southern pride than of racism,
many morte Democrats than Republicans and many more Blacks than

Whites viewed it as a symbol of racism. Confederate battle flag critics use

the symbol to isolate a “them” of segregationists and white supremacists

and to mobilize a racially liberal and inclusive “us” Many battle flag sup-
porters say they use the same symbol to distinguish an “us” of folk with
Southern pride from a “them” of folk withouz. Some other battle flag sup-
porters such as the KKK use the emblem to isolate a “them” of inferior
blacks and ro mobilize a racially illiberal and exclusionary “us” Because no



words or symbols have indclible meanings, many different claims can be
madc about the battle flag’s meaning. These conflicting claims sce the stage
for today’s impassioned political scruggle over the Confederate flag, whose
meaning is not inherent or fixed and frozen but rather is a prize in a pitched
conflict among groups attempting to describe their social reality, constiruce
their social identity, and vindicare their social existence.

So, rather than social groups being produced by their common interests,
social actors produce themselves through their political performarives—
their flags, pledges, anthems, monuments, books, plays, movies, marches,
protests, and parades. Our political communication does not just reflecs our
interests, it oreates our interests; ir does not just reflect who we are, it cre-
ates “us.” Races, ethnicities, genders, classes, ages, workers, and LGBTQ+
persons, as collective social actors with collective social identiries, are pro-
duced by these forms of political communication. Qur sense of common
interests reflects the successful deployment of political performatives. That
words like African Americans, Muslims, women, and LGBTQ+ can evoke
a sense of community, loyalty, and commitment to a commen purpose re-
flects gencerations of social conflict over words and meanings and discourses
that identify a common understanding of a social structure.

Like a flag, the word “right” often functions as a political performative, a
way of distinguishing between “us and them” and unifying “us” in social ac-
tion. Righrs discourse does not reflect an atomistic worldview or any other
underlying intellectual edifice. While it cannot be denied that the discourse
of rights has been (and is still being) used to legitimate social and econom-
ic inequality, major advancements for racial minorities, women, same-sex
couples, and workers have come our of social struggles over rights. Calling
a liberty or social interest a “right” enhances the ability of social actors to
label illegitimate assertions of power and thereby to arraign a “them” and
rally a democratic “us.” Utteting the word “right” can serve the same pur-
pose as unfurling a flag—ir helps bond individuals and, by shining a light
on unwarranted privilege, provides a framework for group demands. The
discourse of rights is simply a mechanism for the formation of group action
and its force lies entirely in irs ability to unite people in action.

My dad, for instance, captured in the Warden's own law books the very
verbal weapons he successfully wiclded against the Governor and Stace of
Ohio. After teaching himself the vocabularies of constitutional law and
criminal procedure, he wiclded “bourgeois” rights-talk—old words like
babeas corpus and due process—against the State of Chio, fiercely contest-



ing the meaning of these words with prosccutors and Atrorneys General in
writs and oral arguments before state and federal tribunals uncil finally his
conviction was overturned by the Sixth Circuir Court of Appeals in the
case of Fred Armour v. W, D. Salisbury, Superintendent, 492 F. 2" 1032
(6™ Cir. 1974).

Thinking about rights or any other bir of language in terms of fixed in-
herent meanings asserced by legal theorists like Professor Bender erivializes
the creative role words play in political communication and the creative
power of any words to acquire and create new meanings. In political bat-
tles, just as the howitzers, cannons, missile launchers, and other artillery
captured from the encmy in a revolutionary war can be among the most
powerful weapons in the arsenal of freedom fighrers, the words of oppres-
sors can be among the most powerful weapons in the legal and policical vo-
cabulary of people resisting oppression. Because words lack fixed, essential,
true, real, or inherent meanings, words arc weapons that can be caprured
from and turned against adversaries. This logic applies ro rights discourse as

surely as it does to all words and symbols in ordinary language and political
communication.

Which brings us at last to the word many view as the linguistic equiv-
alent of the Confederate batde flag, namely, the N-word, Historically and
still to this very day both the N-word and the bartle flag did (and still do)
in some settings perform the social action of distinguishing and distancing
an inferior black “them” from a superior white “us"—and in this role it is
one of the most violent and blood-soaked verbal acts in the English lan-
guage. Blacks, too, sometimes deploy the N-word against other blacks as
an act of “latcral denigration,” as in Rock's I love black people but I hate
nigpgas” put-down. Buc unlike che Confederare batele flag, which generally
has not been appropriated by the black community as pare of their public

discourse, the N-word—as the NAACP N-word eulogy pointed out—has
been adopted by black writers, arcists, entertainers, and ordinary citizens
and pur o a variety of positive uses, For instance, some politically engaged
black rappers like Kendrick Lamar, Earl Sweatshirt, Tupac Shakur, Nas, Ice
Cube, and Jay-Z use the N-word as a political performative to bond with
the very same black criminals Rock used it to push away from. Other black
poets (sce, for instance, National Poetry Slam Champion Saul Williams'
poem “Sha-Clack-Clack™) and writers frequently use the N-word as a gen-
eral term of solidarity and fellowship. And in my sphere of social activity,
legal scholarship, I have used the N-word in catchphrases like Call me



Nigga vo distinguish berween an “us” of blacks who stand in solidarity with
black criminals while secking ro promote reconciliation, restoration, and
redemption in criminal matters and a “them” of people who are chary of
sympathy for black criminals and who seck to “otherize” them in martters
of blame and punishment.™ Deploying the N-werd in certain sectings can
serve the same purpose as unfurling a flag—it can help bond individuals
and, by shining a light on unwarranted privilege or unjuse subordination,
provide a vehicle for social solidarity and framework for group demands.
In its N-word culogy, the NAACP found such positive applications of the
word just as objectionable as the negative ones because of the word's neg-
ative and for them inherent meaning, Thanks to our carlier discussion, we
can now plainly explain to NAACP N-word culogists and lingual funda-
mentalists why their anti-N-word fixed-meaning argument, though steeped
in “commmon sensc” and supporced by respected philosophers and progres-
sive writers, misses the point. The meaning of the N-word is simply its dif-
ferent uses in overlapping spheres of social activity. They ave right about the
N-word, and so are we.

Whether the social and political utility of 2 given use or application of a
ward or symbol cutweighs its social and policical costs can always be debaz-
cd for any word or symbol. I happen to think the N-word’s political utilicy
(especially in the hands of thoughcful black poets and writers and perform-
ers) ourweighs its social disutility at this time, bur in any case, the issue of
whether one form of symbolic communication or another should be used
in political communication can never be resolved simply by appeals to fixed
or inherent meanings.

*

The folk theory of fixed inherent meanings trivializes the creative role of
words in political communication and the creative power of any words to
acquire and create new meanings. Thomas Paine, whose impassioned words
helped ignite the American Revolution and fan the lames of revolution,
exemplifies this point. “These are the times that try men’s souls” begins
Paine’s impassioned essay “The Crisis” in December 1776, following on
his pamphlet Commion Sense, a powerful picce of propaganda published in
Philadelphia carlier that year and selling 150,000 copies neatly overnighe,
Although the flame of revolutionary resistance was already alive when
Paines’s pamphlets hit the screees of Philly, many historians contend that



his word work “unified dissenting voices and persuaded patriots thar the
American Revolution was not only necessary, bue an epochal step in world
history.” John Adams said: “Without the pen of Paine, the sword of Wash-
ington would have been wielded in vain.** As historian Eric Foner righcly

notes, Paine’s mastery of the political art forges political identities throngh
transforming the meanings of words:

One of the keys to social change is change in the nature of language
itself, both in the emergence of new words and in old words taking
on new meanings. ...[Thomas] Paine helped to transform the mean-
ing of the key words of political discourse...[Paine helped] to pro-

mote revolution by changing the very terms in which people thought
about politics and society.™

Words are weapons that can be captured from and turned against adver-
saries. This logic applies to the word Nigga as surcly as to every other word
in ordinary language and political communication.

Words like “Nigga” are derachable tools that can be modified and re-
applied to produce social change by bonding people in unified opposition
against a common foe® Just as the words “Say It Loud I'm Black and I'm
Proud” and “Black is Beautiful” bonded Blacks in the oppositional polic-
ical discourse of the 1960s, “Call me a Nigga” can bond black criminals
and non-criminals in matters of blame and punishment in the oppositional

political discourse of today. In a word, nigga-talk can make the frozen cir-
cumstanees dance by playing to them their own melody.






CHAPTER FIVE

METAPHYSICAL THEATRE AND NIGGA THEORY
IN NINE ACTS

tatements like “With this ring, I thee wed” and “[ pledge al-

legiance” and “Women Unite, Take Back the Night” are not

the only forms of symbolic communication chat can forceful-

ly bond people; as I used my hair ro illuserate earlier, nonlin-
guistic forms of symbolic communication like hair, clothes? architecrure,
dances, melodies, rituals, and cexemonies can just as forcefully bond people.
In 2 word, discourses go beyond words. As Clifford Geertz observes in his
study of the 19%-century Balinese state:

The Balinese, not only in court rituals but generally, cast their most
comprehensive ideas of the way things ultimately are, and the way
that men should therefore act, into immediately apprehended sensu-
ous symbols—into a lexicon of carvings, flowers, dances, melodies, ges-
tures, chants, ornaments, temples, postures, and masks—rather than
into a discursively apprehended, ordered set of explicit “beliefs.”

Wherther the communication takes the form of words or “sensuous sym-
bols,” the point of discourses through which individuals are bonded is to



create and maintain a certain social reality, nor merely to reflect ie, Geertz's
analysis of Bali captures this point elegantly:

Statecraft is a thespian art. But there is tmore to it than this, because
the pageants were not mere aesthetic embellishments, celebrations
of a domination independently existing: they were the thing itself
... The state ceremonials of classical Bali were metaphysical theatre:
theatre designed to express a view of the ultimate nature of reality
and, at the same time, to shape the existing conditions of life to be
consonant with that reality: that is, theatre to present an ontology
and by presenting it, to make it happen—make it actual*®

Nigga Theory includes just such linguistic and nonlinguistic political per-
formatives, words, phrases, and symbols designed to bond lucky non-crim-
inals and unlucky criminals in the interest of unified social action on behalf
of reviled black criminals.

*

As mentioned in the introduction, I deployed the N-word in this spirit in
2007 in Bovard Auditorium at the University of Southern California as part
of the Provost’s Visions and Voices Series. Race, Rap, and Redemption, a piece
of metaphysical theater I wrote and co-produced with Ron Garer, with Jo-
anne Morris as executive producer. In it I tried to do whar anthropologist
Clifferd Geertz suggests political theater does for its culture: it expressed
my view of “the ultimarte nature of reality” and was simultaneously meant to
“shape the existing conditions of life to be consonant with that reality”2%* The
picce expressed a certain moral ontology, a substantive position on the nature
of moral realiy—that there is no moral diffcrence berween blameworthy and
blameless Blacks. More precisely, my position was that our condemnations of
black criminals are irrational, illegitimate, and unreliable, and that not only
are so-called niggas worthy of our sympathetic identification and social sol-
idariry, Nigga is a word chat performs that solidarity. Through interwoven
artistic performances and critical reflections, Race, Rap, and Redemption
sought to bond black criminals and law-abiding audience members, to get
members of the audience to view black criminals as “us” rather than “them.”
The proofs and arguments presented consisted of words, performanc-
es, and “sensuous symbols"—including a marching band, anthems, ritual,



dance, short film, dramatic monologue, sermon, a raft of melodics, spo-
ken word, and gansta rap—that invited the audicnce, sitting as factfinders
charged with morally assessing an egregious vialent black wrongdocr, to
sympathetically identify with that particularly unsympathetic wrongdoer,
and hence through him, 2/ black criminals. The black wrongdoer on whom
we focused was Stanley “Tookic” Williams, Crips co-founder and convicted
murderer, who was executed by the State of California after then Governor
Arnold Schwarzenegger, in a carefully worded lester, refused to grant clemen-
cy on the ground that Mr. Williams had not achieved “personal redemption”
in his 24 years on death row.™’ The goal of Race, Rap, and Redermption was
to initiate the audience into the linguistic and nonlinguistic discourses that
would bond them into a collective “us;” defined by our shared understanding
of the humanity of violent black wrongdoers and our refusal to monsterize
them. As Geertz observed, community building “is a thespian art,” designed
to “present an ontology”—a view of our collective social identity—"“and by
presenting it, to make it happen—make it actual” 26
James Boyd White asks us to consider what happens when a person
opposed to racism is told a successful racist joke; as White observes, “he
laughs and hates himself for laughing; he feels degraded, and properly so,
because the object of the joke is to degrade™ The reason we feel uneasy
in our laughuer at a racist or sexist joke is because we realize that to laugh
at such a joke is to—at that instant—become a certain kind of person, to
constitute ourselves as racists or sexists. The joke, like any other tex {in-
cluding scholarly books, poems, legal opinions, and musical performances)
is an invitation to distinguish between a respectable “us” and a laughable
{often inferior and alien) “them” and to constitute oneself as one of “us.”
Rock’s refrain, “I love Black People bue I hate niggas,” wears its “us—
them” invitation on its sleeve: “them” niggas are the butts of the joke “us”
Black People are laughing ar. In precisely che same vein, popular white po-
litical comedian Bill Maher delivered the following joke on his show Real
Time while holding up a pill dispenser:

If you think there's a pill for everything in this country, look at some
of the ones they have in the pipeline ... ahhh, this is good, it ‘Fights
the infections picked up from crack prostitutes, Campho-Shaniqua,
Reliable Pain Relief, Trusted by Crack Whores Everywhere, Easy to
Swallow Liquid Formula.



The audience and three special guests (two whice women, one white man)
burst into laughter. Black girls and young ladies named Shaniqua, sitting in
front of their TV scts as defenseless as open ears, had to swallow the indig-
nity of chis pointed punch line followed by sharp-cdged shricks of [aughter
from the panclists and studio audience. The most important meaning of a
word, text, joke, or performance—which means, as we have scen, the use of
a joke—often “is to be found in the communiey thar it establishes with its
audience."?*® Maher’s joke invited its audience, Blacks and Whites alike, to
see themsclves as part of a respectable and uprighe “us” laughing down ac
morally deficient black women, Maher could count on guffaws from many
Good Negroes—especially Good View Park Negroes who give their girls
names like Madison, Chelsea, Courtney, and Taylor and are happy to ac-
cepr an invitation to heap derision on the disproportionately poor black
women who the punchline singles out. Or, again, Bill Cosby: “the lower
economic and lower middle economic people are not holding their end

in this deal” These jokes are part of the political theater thar, day by day,

creates, recreates, and reinforces a racist American ontology.

As White points out, part of the relationship between a reader {or an
audience) and a writer (or speaker/performer) is “a kind of negotiacion in
which the reader constantly asks himself what this rext is asking him ro as-
sent to and to become™ and whether he acceprs or rejects those invitations
to become that person. In White’s words:

The reader’s engagement with the text is thus by its nature tentative:
while responding to the text he is always asking how he is respond-
ing, who he is becoming, and checking that against the other things
he is. Sometimes he is fooled, as by the racist joke, when he becomes
amomentary and chagrined racist ...; but sometimes—and this is the
central point—he is educated, for reading is a process in which the
reader himself, through a process of assimilation and rejection, re-
sponse and judgment, becomes more fully one set of things that it is
possible for him to be.

White then concludes these observations with a ringing insight: “Reading
works by a perperual interchange berween the person that a rexe asks you
to become and the other things you are” The educator in me wanted each
member of the audience for Rare, Rap, and Redemption 1o continuously
ask how he or she was responding to these invitations to bond with black



criminals, who he or she was becoming, and checking that against the other
things that he or she was; the advocate in me hoped each would accept the
invitation and include black criminals in “us.” By the same token, as an cdu-
cacor I expect each reader to interrogate her responses to this texr, to accept
or reject the person it invites her to become, and through these acts of assent
and repudiation to become more fully one sct of things thar it is possible for
him to be; as an advocate L hope each opts to become a Nigger Lover.

*

Race, Rap, and Redemption opened with a nonlinguistic performative ut-
terance by the USC Marching Band, a recognizable and forceful form of
symbolic bonding. Like Geertz's pageants of classical Bali, marching bands
borth express and create solidaricy among collective social actors; these “sen-
suous symbols” are forceful "us”/“them” performatives commonly uerered
in insticutions of higher learning (Fight On Trojans!) and showcased in 4
of July events that celebrate and create “us” as an alliance of loyal and com-
mitted individuals who call ourselves Americans,

In Ace II, T asked the andience: “Should ‘we’ pour liquor for Tookie?”
That is, should those of “us” in that auditorium full of members of the “Tro-
jan family” (whose South Central setting produce many descriptions in the
Daily Trojan of generically black and brown assailants) participate in a rit-
ual-—the pouring of liquor or “libations”—that symbolically expresses and
creates a bond betwceen the people pouring the libations and the people
to whom the libations are addressed. If “we” poured liquor for Tookie, we
disproportionately lucky and privileged, law-abiding Trojans would perfor-
matively bond with a condemned black gangbanging murderer, and, on a
deeper level, wich disproportionately unlucky and underprivileged black
and Latinx eriminals in the surrounding South Central neighborhood. The
audience was asked, Should we law-abiding and crime-conscious Trojans,

through this libations ritual, bond with criminals, even murderers?
Act III answered “yes” to this query in the form of a libarion song, titled
“Just a Moment," by rappers Nas and K'waan, which conrained lyrics such as:

“Can we please have a moment of silence?

That's for my Niggaz doin’ years of confinement ...
And can we have another moment of silence?

For brothers who died from black-on-black violence”



Nas is commonly characterized as a “gangsta rapper;” meaning that his lyrics
purport to describe the reality of inner-city life—sometimes in words thar
wound and offend—for impoverished black youth growing up poor and
black and ourside the law. Critics reproach him for romanticizing gangs
and criminal life, but it is worth asking whose artistic expression has more
powerfully romanticized gangster life—on the one hand, Oscar-winners
Francis Ford Coppola (the Godfarber wilogy), Martin Scorsese (Goodfellas
and Casino), and Oliver Stone (Scarface), or, on the other, rappers Tupac
Shakur (Al Eyes On Me), Nas (Ilbnatic and Stilhnatic), Jay-Z {American
Gangster), and Ice Cube (AmeriKKKa's Most Wanted, Death Certificate,
Predator, and Langh Now, Cry Later), NW.A {Straight Outta Compton),
dead prez (RBG: Revolutionary but Gangsta). It is beyond the scope of this
work to probe old debates about whether gansta rap should exist, except to
note that rumors of its death have been wildly exaggerated for many years
and that Jay-Z released his 11* consecutive number one album in 2017,
eclipsing every other act in musical history except the Beatles. Our more
narrow questions in Rap, Race, and Redemption, as well as in Nigga Theory
mote broadly, are these: Can gansta rap songs and performances, these lin-
guiscic and nonlinguistic ucterances, perform the social action of bonding
black criminals and non-criminals? Can the profane words and narratives
and other forms of symbolic communication in gangsta rap function like
national anthems, flags, bumper stickers, and Geerz's “metaphysical the-
atre” in creating (rather than merely reflecting) unity with other individu-
als—in this case, with other individuals who are black, disproportionately
poor, and guilty of criminal wrongdoing? Can the transgressive art form be
an “us” and “them” political performative thar bonds morally lucky haves
with morally unlucky have-nots? In short, can gangsta rappers, many of
whom acknowledge criminal pasts that would qualify them as “niggas” ac-
cording to Chris Rock, penerrate pop calture with cheir own Nigga narra-
tives and in the process transform some atrentive and choughtful listeners
into Nigger Lovers? | think the success of hip-hop asa defining genre of our
time, with gangsta rappers ltke Pac, Nas, and Hov among its most commer-
cially successful and critically acclaimed icons, says yes.

Act IV consisted of Macy Gray's Orchestra of 12-18-year-olds perform-
ing, first traditionally and then in the musical vernacular of hip-hop, a be-
loved and forceful unifying performative that I've participated in hundreds
of times at black gatherings, cclebrarions, and formal ceremonics—The
Negro National Anthem: “Lift Every Voice and Sing” National anthems



arc protorypical songs of solidarity, their function as political performatives
sitting in plain view, and the live performance showed that shifting to hip-
hop can enhance the anthem’s bonding force,

Act V applied the insight of Act 1V about hip-hop in gencral (namely,

that its songs can function as songs of solidarity) to so-called gangsta rap.
It was a continuation of my collaborations over the years on art and so-
cial justice projects with Tupac Shakur’s first manager, Leila Steinberg, and
it wedded Pac’s linguistic performative utterances o nonlinguistic dance
movements for the purpose of bonding black criminals and non-criminals.
The Lula Washington Dance Company performed an interpretive dance
to Tupac’s classic rap narrative “Brenda’s Got A Baby.” The song opens with
Pac lamenting that a 12-year-old black gitl named Brenda's had a baby, to
which his interlocutor responds, “That’s not our problem, that's up to Bren-
da’s family” Pac’s interlocuror attempts to distinguish and distance Brenda
and her kind from the rese of “us” Pac then spins a “disadvantaged social
background” narrative from Brenda’s perspective, a narrarive of abuse and
neglecr that leads her to toss her newborn into a trash bin, until, wracked
by guilt, she retrieves him, then turns to crime (selling crack and prostitu-
tion) for subsistence—her story culminating in the frozen epicaph “pros-
titute found slain/And Brenda’s her name/she’s gor a baby.” This narrarive
is a bonding performative thar invites us to make impoverished eriminal
outcasts like Brenda one of “us,” deserving of our sympathy, solidarity, and
understanding,

As Toni Morrison purs it, “Narrative is radical, creating us ac the very
moment it is being created."* We constitute ourselves as collective social
actors through the narratives we recount and those we discount. Prosecutors
know well that vividly recounting the victim's narratives can stir contempr
and indignartion in jurors toward wrongdoers and forcefuily drive a social
wedge between the factfinders and the accused—paving the path to a guilty
verdice. Conversely, advocates for wrongdoers know thar recounting the
wrongdoer’s narrative can stir sympathy and understanding in jurors toward
wrongdoers and forcefully forge a social bond berween the two—paving
the path to acquittal. More generally, one’s choice of “narrative perspective”
itself can be an important nonlinguistic form of symbolic communication,

something that creates or disowns social ties between wrongdoers and the
rest of us by inviting an audience to become a cerzain kind of people—ci-
ther the compassionate-and-understanding-toward-human-frailry kind

the-compassionate-toward-innocent-victims-and-contemptuous-of-those-



who-harm-them kind. Not surprisingly, then, narrative perspective ieself (ie.,
whether we view criminal wrongdoing from the standpoine of victims and
their suffering or wrongdoers and their extenuating circumstances) is often the
object of social struggle. Good Negro Theory (in keeping with the “victims'
rights movement™) generally views matters of blame and punishment from the
perspective of victims; in contrast, Nigga Theory, while mindful of the trauma
of victims and in full support of restorarion efforts aimed at mitigating their
pain and suffering, generally approaches mauers of blame and punishment
from the perspective (and through the personal narratives) of the wrongdo-
ers; it recognizes that “hurt people hure people,” that victimizers from one per-
spective are often vicrims from another, and makes individualized justice ro
criminal defendants (the value at the heart of the presumption of innocence,
“that bedrock ‘axiomatic and elementary’ principle whose ‘enforcement lies at
the foundation of the administration of our criminal law™° ) categorically
more important than “serving the greater good” or maximizing social welfare.
As part of an oppositional discourse, Tupac’ lyrics paint a nuanced picture of
someone who is both a law-breaker and a victim and deploy the narrative per-
spective of the law-breaker—an impoverished crack-dealing prostituce named
Brenda—in a song of solidarity. In sum, Act V was a black-lawbreaker bond-
ing performative rendered in rap and interpretive dance.

Act VI opened with a query: whac if the baby Brenda left behind was
passed through the foster care system, suffering severe child abuse before be-
coming the officially irredeemable Stanley Tookie Williams? As Bob Herbert
wrote, many such victims tend to be from rwisted, violent families, their lives
full of "unrelieved rorment,” and in telling versions of this story, gangsta rap
can be viewed as the voice of the Niggas, by the Niggas, for the Niggas. It is
its capacicy to be the voice of voiceless black criminals in social and political
discourse that makes gangsta rap relevane to the concerns of Nigga Theory.

Acts VII featured 2 spoken word performance by Saul Williams. T will
confess a prejudice in favor of word work without musical accompanimenc
or other complementary elements, word work unplugged, if you will, for as
a lawyer I know word work best and consider linguistic bonding performa-
tives—say, the searing words of Thomas Paine’s Commen Sense or Lincoln’s
“Gettysburg Address”—to be uniquely forcefu! “us”~“them” tools and weap-
ons. (In his eulogy on the shain president, Senator Chatles Sumner observed
that “the bactle [for Gerrysburg] itself was less important than the speech.”)
Paine’s and Lincoln’s words of solidarity do much more than merely describe,
report on, or passively transmit information about the world. Rather, their



words were deeds—rthey were social acts thar created, established, and main-
tained communities. Linguistic bonding petformatives like Paine’s “These
are the times that try men’s souls” and Lincoln’s “...our fathers broughe forth
on this continent, a new nation, conceived in Liberty, and dedicated to the
proposition that all men are created equal” powerfully illustrate the agency
of words. People produce and transform themselves through their struggles

over the meaning of these same linguistic acts. Against chis background, Saul
William's intoned in Sha-Clack-Clack:

I am as I was and will be hecause [ am and always will be
that nigga

I am that nigga

I'am that nigga

I am that timeless nigga that swings on pendulums like vines
through mines of booby-trapped minds that are enslaved by time

Ron Garet, Carolyn Craig Franklin Chair in Law and Religion, opened
Act VIII with a sermon on the mystery, meaning, and hope of redemption
for even the most condemnable black criminal, told from the standpoint
of Scripture. Kanye West's “Jesus Walks” helped frame his sermon. Ron
trained for the clergy before choosing the contemplative life of the legal
academny, and sermons are forceful bonding performatives couched in the
language of morality and spiritual transcendence. We could not adequately
consider che question of Tookie's personal redemprion (a spiritual concept
that Governor Schwarzenegger made a life-and-death legal test) withour
considering the power of the pulpit to deploy—through sermons—ze-
demprtion, atonement, salvation, mercy, and forgiveness. What these spir-
itual verbal formulations mean—the "who" and “for what” of their appli-
cation—can become the defining struggle in “who” we are as an alliance of
loyal individuals; contests over their very meanings can form and transform
the “us” and “them” of politics. Thus, Garet's uteerances demonstrated the
power of sermons to deploy political performatives like mercy, redemption,
and forgiveness, and o forge social bonds with criminals.
Garet tells a version of the biblical story of the Good Samaritan, only
is set outside an urban gated communiry. The neighbors in Garet's story are
a Latinx woman and Brenda, the 12-year-old subject of Tupac’s “Brenda’s

Got a Baby.” The ncighbor is the one who heals, because she knows hurr,
Garer said.



The neighbor is our redeemer, and though we do not see her face,
hers is the face of the poor and the molested.... The neighbor is our
redeemer, and though we do not see his face, his is the face of the
enstaved and the lynched.

And as he offers the hope of redemption and a beteer future through soli-
darity and understanding, Garet invites listeners to assume cheir own roles.

We are the defendants, the prosecutors, the judge and the jury. We
are the accuser and those who stand accused. Bring light to us to-
night. Bring light to the lonely and dark places. Amen.

Act IX brought everything together in a live performance by gangsta rap
icon, Ice Cube, of his “Fuck tha Police,” the firtingly profanc outcry against
police brutality from the 1988 album Straight Ouzte Compron, which he
recorded with the legendary group called NW.A (Niggaz Wit Arcitudes).
These lyrics used coarse, crude, brutal words to describe a coarse, brutal so-
cial realiry—the reality for black teenagers in Compton and South Cenrral
and many other poor black neighborhoods across the nation in those eatly
days of the crack plague. Style and content meshed perfecely. The political
anima| in me recognized it immediately, when I first heard it while a law
student, as an anthem for young black victims of police brueality, 2 verbal
and musical bonding performative that, like the show it was now closing,
invites listeners to include young black suspects and criminals in the collec-
tive “us” and corrupt, brutal police in the opposing “them.”

Nor only profancly eloquent and politically forceful, the words also
proved tragically prophetic: the secthing resentment, frustration, and rage
at police brutality that they expressed culminared in the 1992 LA Riots,
Uprisings, or Civil Disturbances {depending on the political perspective of
the observer), triggered by the acquitral of police officers videotaped bear- .
ing black motorist Rodney King at the end of a car chase. Nothing becter
foreshadowed those riots {or chronicled the festering frustrations behind
ther) chan the lyrics of “The Nigga Ya Love to Hate” from Cube’s 1989
album AmeriKKKa's Most Wanted:

I heard payback’s a motherfucking nigga
That's why I'm sick of gettin treated like a goddamn stepchild
Fuck a punk cause T ain't him



You gotta deal with the nine-double-M
The damn scum that you all hate
Just think if niggas decide to retaliate

In Straight Outta Compton (1987), AmeriKKKa’s Most Wanted (1989),
Death Certificate (1991), and Predator (1992), Cube deftly deployed the

discourse of Niggas in solidarity with black criminals (the first lines of
which I quored eatlier):

Kicking shit called street knowledge

Why more niggas in the pen than in college?
Now cause of that line I might be your cellmate
That's from the nigga ya love to hate

Accordingly, he qualifies as a, if not #he, leading early architect of the so-
cio-political brand of gangsta rap thar qualifies as “nigga-talk” under my
earlicr definition—namely, profanc and N-word-laden oppositional dis-
course on behalf of disproporrionately poor black criminals. He followed
“Fuck tha Police,” with more recent bonding performatives like “Guns and
Drugs” and “Nigga Trap” from his 2007 LP Laugh Now, Cry Later. These
picces, too—constituent performatives of Nigga Theory—refuse to locate
responsibility for wrongdoing solely or even primarily in the internal defi-
ciencies and choices and subjective wickedness of impoverished wrongdo-
ers rather than in external circumstances like hunger, fragmented families,
biased law enforcement, dilapidated schools with hostile teachers and ad-
ministrators, and hyper-segregated drug-infested crime-ridden slums, proj-
ects, and ghettoes. In their best songs, leading gangster or hardcore rappers
like Cube, Nas, and Jay-Z focus on the accountability of society, on the
social inequalities that breed criminal behavior rather than the subjective
culpability of cthose commicting prohibited acts, on the sociclogical and
polirical rather than the moral determinants of wrongdoing,

Nigga Theory takes this sociological perspective on criminal wrong-
doing to argue that moral luck renders mozal assessments of wrongdoers
irrational and illegitimate. Whenever social reasons masquerade as moral
reasons, the moral claims reflect not objective truth, bur competing social
interests and social domination. Explanations for wrongdoing can either
separate or bond criminals and non-criminals, and Nigga Theory encour-
ages the latter. “Free will," “choice,” “personal responsibility]” and “moral



depraviry” are typically deployed to maintain a law-abiding “us” united in
opposition to a criminal “them,” while “savage social inequality” “strucrural
violenee.” “racial oppression,” and “predatory capitalism” typically are rally-
ing cries for those who seck to create and reinforce a very differenc alliance
of loyal and commicced individuals. This is the deep insight of gangsea rap,
an art form thar at its best weds the profound to the profane. Rather than
expressing the nihilism it has often been chatged wich, it is an cloquent plea
for solidarity framed by a first-hand (strecr) knowledge of the racial injus-
tice at the center of the American justice system. The goal of Race, Rap,
and Redemprion was to create an evening in which the Ivory Tower met the
“boulevard” in a way that transformed both sides.



CHAPTER SIX

HOW RACE TRUMPED CLASS IN 2016

acial animus has not had such 2 staunch and unapologetic
champion on the national scene since George Wallace—who
told the National Review in 1967 that he was a segregationist
("I believe in segregation all right”) and denounced the Vor-
ing Rights Act of 1965 as well as other “so-called ‘Civil Rights Acts™—ran
for president in 1968. Trump’s history of otherizing black folk is long and
sordid. In 1973 The US Department of Justice sued the Trump Management
Corporation for violating the Fair Housing Act after finding evidence chac
Trump had, among other things, refused to rent to black tenants and lied
to black applicants about whether apartments werc available. In 1989, after
four black and one Latine teenager—the Central Park Five—were accused of
atracking and raping a jogger in New York Cicy, Trump immediately ran an
ad in local papers demanding, "BRING BACK THE DEATH PENALTY.
BRING BACK OURPOLICE!” Despite the later DNA-based exoneration
of the teens after they spent seven to 13 years in prison, and the city’s $41
million serelement with them, he sill maineains their guile.
According to a book by John O'Donnell, former president of Trump
Plaza Hotel and Casino in Adantic City, Trump declared “Black guys
counting my moncy! I hate it.... I think thac the guy is lazy. And it’s prob-



ably not his faulr, because laziness is a trait in Blacks. It really is, 1 belicve
that. It’s not anything they can control.” In 1992 the Trump Plaza Hotel
and Casino paid a $200,000 fine because it transferred black and wom-
cn dealers off tables to accommodate the bigotry of big-time gamblers. In
2011 Trump zealously promoted false rumors that Barack Obama, Amer-
icas first black president, was not born in this country. In 2011 he claimed
Obama wasn't qualificd to get inte Columbia or Harvard Law School and
demanded the release his university cranscripts.

Hec has been repeatedly slow ro disavow white supremacists who endorse
him and often retweered messages from white supremacists and neo-Nazis
during his first 2016 presidential campaign. In the week after white su-
premacist protest in Charloteesville, Virginia, he said there were “some very
fine people™ among the white supremaciscs. In 2017 he repeatedly atcacked
NFL players who knecled during the national anthem to protest police bru-
tality and systemic racial oppression in America. In short, no presidential
candidate in my lifetime has called me a nigga so often and in so many ways.

*

One standard explanation for President Trump's victory in the 2016 elec-
tion is that economie vilnerability and anxiety motivated his voters. Given
his many racist statements over the years, the loud lower-class part of his
base, and his own wealth, the clection in 2016 has occasioned many analy-
ses of the intersection of race and class in his rise to the office. The threshold
question is: Does economie distress cause racism? Do precarious maceri-
al conditions push racism to the forefront—that is, as the pie shrinks, are
people more likely to go tribal to protect their share, and because the sa-
lient cribal identicty in America is race, do people then turn into racists or at
least become more virulently racist when their economic prospects dim? In
“Stop Blaming Racism for Donald Trump's Rise” in The Washington Post,
Jeff Guo answers this question in the affirmative: “Plenty of evidence sug-
gests that economic anxiety can cause racism, by amplifying resentments
and fostering suspicion of outsiders and racial minorities.™”* In support of
this assertion he quotes a 2013 study published in Political Science Grear-
terly which reached the conclusion that “The effect of economic hardship
is to activate prejudices thac are latent, adding fuel to the fire of preexisting
views."?"2 The main evidence he offers for this proposition is from general
opinion surveys, in which pessimism about overall economic conditions



correlates with intolerant atticudes towards “others.” Based on a 2016 study
of the American National Election Survey, a poll that asked people detailed
questions about their personal lives and policical views, he found thar “ra-
cial resentment and anti-immigration sentiments” correlate with views on
the economy:

Those who think that the nation's ecanomic performance is worse or
getting worse also tend to think that immigration is generally bad for

the nation, and that black people are just “not trying hard enough” to
get ahead. ™

People who belicved that the economy was doing “much better” than a
year ago had below-average levels of racial resentment, while most who be-
lieved that the economy was doing “much worse™ were extremely racially
resentful—far more so than the average American. More often than not, he
asserts, racist “ideas connect to deeper economic concerns.” In these con-
clusions, he is in harmony with many other leftists and liberals. The lesson
he draws from the dara is thar “the best strategy to ease the racial resenc-
ments among Trump's supporters is to address their economic concerns.”
This betrays a deep misunderstanding of the relationship berween eco-
nomic concerns and racial atticudes. Guo goes so far as to contend that not

only do economic and racial anxiety act through one other, they actually
amount to the same feeling:

When pundits credit the Trump campaign’s success to the “resentful
views of people upset about declining white privilege doesn't that

sound a lot like economic anxiety? Isn't economic status the essence
of [white] privilege?

Guo is far from alone in making this argument, which assumes that the cor-
relation between economic anxiety and racial resentment proves that the
former caused the latter, that economic anxiety is the pregnant chicken and,
racial resentment, the resultant egg. Bue of course, perceprions of the econo~
my are often biased and shaped by subjecrive artitudes, and people see empip
ical information abour objective realiry through the lens of their preexisting
beliefs and actitndes. Psychological research suggests that people’s position-
on public policy matters are resistant to change, even in the face of strong
dence to the contrary. In “Culeural Cognirion and Public Policy;” Dan Kaha



and Donald Braman point our that such “cultural cognition” explains why
individuals often do not alter their view when confronted with contradicrory
facts, bur rather opr to reject such information instead ™™ If culeural lenses
strongly influence how people view empitical reality, then rather than nega-
tive perceptions of the economy driving racial resentment, racial resentment
mighe be driving negative perceptions of the economy.

In Post-Racial or Most-Racial, Professor Michael Tesler shows chat, just
as a large body of rescarch shows thar party identification strongly influ-
ences people’s beliefs about the state of the economy (both Democrats and
Republicans chink economic conditions are better when one of their own
is president), racial attitudes often drive subjective perceptions of exter-
nal economic conditions. Based on survey dara in one study from 2012,
he found thar, after four years of Obama in the White House had primed
racial attitudes, people who expressed greater racial resentment were less
likely to perceive the objective economic truth at thar time, namely, that the
unemployment rate had improved. In another survey of the same individu-
als before and after Obama first became president, he found thae racial re-
sentment strongly predicted economic perceptions—the greater a person’s
level of racial resentment, the gloomier their economic perceptions. ¥

Other studies show that perceptions of the economy did not cause peo-
ple to increase or decrease their underlying levels of racial resentment, To
the contrary, several studies, using a variety of different surveys, found very
lictle change in overall levels of racial resentment as a consequence of the
2008 Great Recession, with some data even suggesting a slight reduction
in racial prejudice during the bleakest days of that economic crash. “The
evidence is pretry clear, then, that economic concerns are not driving racial
resentment in the Obama Era,” Tesler concludes. ¢

Inquiry into the causal connection berween economic woes and racism
yields cwo valuable insights. First, in many cases, racism seems to be making
people anxious about the economy racher than vice versa. Second, the rea-
son for this is that subjective perceptions of objective facts {like economic
conditions) often depend on people’s political leanings and cultural cog-
nitions. Our minds’ apprehension of the world, our perceprions of objec-
tive realicy, are mediared by political and cultural beliefs; we see the world
through ideological and cultural lenses.

The “left behind™ thesis, characrerizing the white working class as
disenfranchised vicrims of capitalism’s crueltics, served as an indictment
{again, by both liberals and conscrvatives) of social justice advocates who



focus “too much” on religious and ethnic minorities, on a narrow “us,” rath-
er than on an economically inclusive class-based “us” that includes poor and
working-class whites. At the same time this narrative keeps alive the liberal
hope that such voters can be reached by a more left-leaning, redistriburienise
economic policy.

This explanation alse confers innocence on all whites from every class:
poor and working-class whites can’t really be blamed for succumbing to rac-
ist rheroric in view of their cconomic distress, while middle- and upper-class
whites can’t be blamed for Trump because he was foisted upon the nation,
not by them, but by chose at the bottom, the poor and working-class voters
from whose furious frustration and anxicty-ridden precarity he rose. Finally,
the “left behind” thesis also confers innocence on the Democratic Party itself,
making the irrationaliry of easily-manipulated poor and working-class whites
the cause of their election loss rather than, say, the failure of Obama, Clincon,
and others at the top of the Party to deliver on promises of a truly aleernarive
and transformative politics, resuleing in a less enthusiastic curnout for Demo-

crats in the election, with many of those who had turned out for Democrats
in the previous two national elections staying at home.

So, in keeping with the “left behind” thesis, on November 9%, the day after
the 2016 clection, The New York Times front-page article on Trump's triumph
called it “a decisive demonstration of power by a largely overlooked coalition
of mostly blue-collar white and working-class vorers.” Buc this convenient
account does not square with the American National Election Study, the lon-
gest-running election survey in the United States, which revealed thar,among
“people who said they voted for Trump in the general election, 35% had

houschold incomes under $50,000 per year (the figure was also 35% among
non-Hispanic Whites), almost exactly the percentage in NBC’s March 2016
survey,” which showed that, as Nicholas Carnes and Noam Lupu wrote in the
Washington Post, “only a third of Trump supporters had household incomes
at or below the national median of abour $50,000. Another third made
$50,000 ro $100,000, and another third made $100,000 or more, and that
was true even when we limited the analysis to only non-Hispanic whites™”
In the general election, like the primary, two thirds of Trump voters were in
the top half of the economy. So if one assumes that being working class means
being at the lower end of the economic spectrum, then one has to conclude
that the vast majority of Trump supperrters in the 2016 election were simply

not working class. Better-off and well-off whites were anything but immune
to his appeal.



Intent on stercotyping and scapegoating working-class Whites, these
pundits defined “working class™ as those without college degrees and then
pointed to the jaw-dropping fact that Mr. Trump won 71% of the two-par-
ty vote among Whites without a college degree, which far exceeded the per-
formance of any Republican going back to ar lease 1980. Although Trump
won by only a four-peint margin over Clinton among whites with a college
degree, he enjoyed a nearly 40-point advantage among non-college educac-
ed whites. His support from this group was especially important in Wis-
consin, Michigan, and Pennsylvania, the three states on which the clection
ultimately hinged. Whites in those three states without a college degree
made up between 40 and 479% of the electorate and Trump won each stare
by abour 30 points over Clinton "

Observers used this education gap or “diploma divide” to conjure imag-
es of economically distressed and angry working-class whites “left behind”
during the economic recovery that took place under the Obama Administra-
tion and to whom Trump’s populist economic message spoke forcefully: eco-
nomic distress, they agreed despite the evidence, drove white working-class
Amcricans into the welcoming arms of a nakedly racist demagogue.

One problem with this explanation of the diploma divide is that many
Trump voters without diplomas were rclatively affluent. Carnes and Lupu
note that, “among white people without college degrees who vorted for
Trump, nearly 60% were in the top half of the income distribution.” “In
fact,” they observe, “one in five white Trump voters without a college degree
had a household income over $100,000.” So using education to measure the
white working class can lead to false conclusions about the nature and scope
of Trump’s appeal. Contrary to the contention that Trump owed his victo-
ry to a “coalition of mostly blue-collar white and working-class vorers,” the
American National Election Study reveals that white non-Hispanic voters
wichourt diplomas making below the median household income made up
only 25% of Trump voters. Most of his voters had nat been chewed up and
spit out by a bad economy.*”?

A much deeper problem with the “left behind” explanation is its im-
plicit assertion that people are drawn to racist rthetoric and anti-immigrant
rhetoric because they are looking for a scapegoat for their own econom-
i¢ disenfranchisement. In other words, economic suffering robs people of
moral agency, or at least undermines it, thercby impelling such raciaily
illiberal choices—cconomic distress makes poor and working-class folk
uniquely susceprible to cthno-nationalist demagoguery, in fact makes chem



racially illiberal. This claim, as demonstrated in a recenc study published
by the Democracy Fund's Voter Study Group (VSG) and co-authored by
George Washington University political scientists John Sides and Robert
Griffin, is fake news.?®
Conventional measures of economic “anxiety” use an individuval’s broad-
based economic perceprtions, and as mentioned, those often merely reflect
that person’s political leanings. The VSG study instcad used 2 much tighter,
more detailed measure of “economic distress,” defined by an individual’s re-
sponse to a number of detailed questions about their own direct experienc-
es with financial instability or hardship. The report found that black and
Larinx people report experiencing more economic distress than do white
folk; that is, they are more likely than Whites to report difficulty making
housing, loan, or credit card payments and to repore insufficient savings. I
also found that working-class white people are not especially distressed in
relation to other groups. In fact, whites withour a college diploma reported
a fower level of distress than college-educated black and Latinx Americans,

At every income level, non-white people reported more economic distress,
In the words of the researchers:

Contrary to the popular narrative, VOTER Survey results show that
economic distress is not distinctively prevalent among the white
working class. It is much more a fact of life for people of color, In part
hecause of this, Trump voters in 2016 do not report more economic
distress than do Clinton voters. If anything, the opposite is true.

Thar last finding bears repeating: Clinton voters reporred more econom-
ic distress than Trump voters—economic distress is more strongly linked
to support for liberal, not conservative, economic policies! That finding
chimes with a 2017 study by the Public Religion Research Institute and
The Arlantic which found that “White working-class voters who reported
that someone in their household was dealing with a health issue—such as
drug addiction, alcohol abuse, or depression—were actually less likely to
express support for Trump’s candidacy]” while white working-class vorers
who had lost of social and economic standing were no more likely to favor
Trump. White working-class Americans who bear the brunt of early death
from drugs, alcohol, and suicide—dubbed “deaths of despair” by Princeton
economists Anne Case and Angus Deaton in cheir landmark 2015 paper
“Rising Morbidity and Morrality in Midlife among White Non-Hispan-



ic Americans in the 21" Century”—were actually less likely to support
Trump. Besides, economic distress simply was not distinctively prevalent
among the whirte working class in 2016, As Sides and Griffin found, “in
surveys conducted boch before and after the election, Trump voters did
not report higher levels of distress than did Clinton supporters.” They con-
clude, in sum, that "economic distress was not che central cleavage in the
American elcctorate in 2016

If economic distress standing alone had been a strong driver of support
for Trump, black and Latinx vorers should have surged toward the Repub-
lican eolumn: these communities were disproportionately devastated by
the Grear Recession, precipitated by predatory lending practices that tar-
geted people of color. Bur these most economically vulnerable Americans
instead supported Clinton overwhelmingly. Economic distress alone does
not dictare a votec’s choice. Mediating the relationship berween someone’s
economic misfortunes and their choice of any candidate are their values,
beliefs, atritudes, interpretations of the world, assumptions about the way
it works, and morivations. Hence black voters, whom the Great Recession
left much more vulnerable than white ones, were nor, just because of their
economic distress, driven to take out their anger and frustration on the in-
cumbent party by voting for Trump.

Three University of Massachusetts political scientists—Brian F. Schaff-
ner, Matthew MacWilliams, and Tatishe Nteta—analyzed data from two
narionally representative surveys; firse, 2 pre-election poll of 2,000 American
adults and second, a Cooperative Congressional Election Study {CCES)
of 3,500 individuals. Their dependent variable, the effect whose cause they
sought, was a vote for Trump or Clincon. Their independent variables, the
factors that might explain why people voted as they did, were economic
dissatisfaction, racism, and sexism. If, for instance, increased levels of cco-
nomic dissatisfaction are associated with increases in the likelihood of a
Trump vore, even after taking into consideration and making allowances
for other factors thar might explain voters choices, such as partisanship
(most people simply vote for their party’s candidate) and ideology, then
we can ateribute at least some of his support to voters’ economic concerns,
depending on the strength of the association.

To measure prejudiced attitudes toward women, they created a “hostile
sexism scale” based on the levels of respondents’ agreement or disagreement
with the following four statements:



1. Women are roo casily offended.

2. Many women are actually secking special favors, such as hiring poli-
cies that favor them over men, under the guise of asking for “equalicy”

3. Women seck to gain power by getting control over men.

4. When women lose to men in a fair competition, they typically com-
plain about being discriminated against.

To measure racial attitudes, they created a “denial of racism scale” based on
the intensity of respondents’ agreement or disagreement with the following
three statements:

1. White people in the US have certain advantages because of the col-
or of their skin.

2. Racial problems in the US are rare, isolated situations,

3. I am angry that racism exists.

‘These items caprture the extent to which individuals deny or acknowledge
the existence of racism and feel empatheric abour its costs, Finally, to mea-
sure economic dissatisfaction, one survey included an item asking, “All
things considered, how satisfied are you with your overall economic situ-
arion?” accompanicd by five options ranging from “extremely satisfied” o
“nor satisfied at all,” while the other survey asked whether their houschold
income had increased, decreased, or stayed about the same over the four
years preceding the clecrion,

The researchers found small cocflicients for economic dissatisfaction
bur “the coefficients for the denial of racism and hostile sexism scales™ were
“quite large.” with the “coefficient for denial of racism exceeded only by par-
tisanship in terms of its strength of association with support for Trump"*?
So, a person who was otherwise average in all other variables—the classic
“average man or woman"—but who registered the most sexist attitudes
on the hostile sexism scale had a .66 probabilicy of voting for Trump.
person would have only a .34 predicted probability of voting for Trump
she registered the least sexist attitudes. Thus, moving from one end of the
sexism scale to the other was associated with more than a 30-point increasy
in support for Trump among the average likely vorer. The rclationﬁbiv f‘]
the denial of racism scale was nearly identical—moving from the highes
levels of acknowledgment and empathy for racism to the lowest levels
associated with about a 30-point increase in suppore for Trump. And whi'



the coefficient for hostile sexism was not as strong in the CCES survey, the
association with racism denial was even stronger—moving from the most
acknowledging of racism to the most denying of racism was associated
with a 60-point increase in support for Trump. Simply puc, Schaffrer et al.
found “large changes in the probability of voting for Trump as one moves
from low to high levels of racism or sexism.”

So, what caused whites withour college degrees to vote for Donald
Trump more readily than whites with college degrees? In the words of
Schaffner et al., it wasn't primarily economic concerns:

We find that racism and sexism attitudes were strongly associated
with vote choice in 2016, even after accounting for partisanship, ide-
ology. and other standard factors.... Indeed, attitudes toward racism
and sexism account for about two-thirds of the education gap in vote
choices in 2016.

Other researchers reached similar conclusion, with Michael Tesler, for
instance, finding the negative cffects of education on white support for
“Trump vanishing after accounting for atritudes toward blacks and immi-
grants. Specifically, he found chat “after controlling for both racial and im-
migrant resentment ... less educared whites were no more likely to suppore
Donald Trump than their better educared counterparts.™ The diploma
divide in white supporz for Trump is primarily a racial actitude divide. Most
simply, the cducation gap was not about education, it was about race—it
was a racial attitude gap disguised as an education gap.

*

Nevertheless, one major argument against the conclusion that Mr.
Trump's campaign succeeded by tapping into the racism of white Americans
is that between 6.7 and 9.2 million voters switched from voring for Barack
Obama in 2012 to Donald Trump in 2016; given the closeness of the elec-
tion, these Obama-Trump switchers were one key reason Trump prevailed.
7be New York Timess Nate Cohn wrote on the nighe of the election, for in-
stance, thar “Clinton suffered her biggest losses in the places where Obama
was strongest among white voters. It’s not a simple racism story"? Morn-
ing Joe's eponymous Joc Scarborough cited Cohn in his gleeful dismissal of
the suggestion that racism motivated Trump vorers, declaring;:



People wha live by the data should die by data, and the data, according
to Nate Cohn of the New York Times says this, and let those who have
ears to hear, hear: The very people who helped elect Barack Obama
president of the United States twice just elected in Wisconsin, in Mich-
igan, in Ohio and Pennsylvania Donald J. Trump. It's the data ®s

And on the same show flmmaker Michael Moore responded to the con-
tention that Trump’s victory was rooted in racial animus with the sarcastic
quip, “They’re not racist...They twice voted for a man whose middle name

is Hussein."®® These remarks rest on a misguided white redemption nar-
rative in which by voring for Obama, “white America” exorcised its rac-
ist demons and received the absolution it craves. But not only did Obama
lose the white vote by 12 points in 2008 and 20 points in 2012, more to
the point, voting for a black president once or cven twice does not mean
that someone is beyond ant-black bias. It’s possible to support Obama in
particular while remaining prejudiced against Blacks as a group. It's not
uncommon for a successful, “deserving” black person to ger the following
backhanded compliment and clumsy bouquet from well-meaning whices:
“I don’t think of you as black.” In the words of Evelyn Lewis, the first black
wornan to make partner in a major San Francisco law firm, “[W That you
do well will reflect well on you, bur only as an individual, And what you do
poorly—well, that’s when what you do will be dumped on the whole race”
So vorters who viewed Obama as an exception to their negative stereotype
abour Blacks nevertheless could have harbored deep-going bias toward
Biacks as a group. What's more, voters’ racial biases, though real and signifi-
cant, may have been temporarily overridden by other concerns like the Iraq
War or Great Recession. Trump's racially inflammartory rhevoric and Clin-
ton’s positioning of herself as a racial justice advocate on issues like police
violence and immigration may have rurned the election into a referendum
on race relations in America in a way that it wasn't in 2008 or 2012 when
Obama stecped himself in post-racial rhetoric. Wharever the truth, good
dara should reveal it.

After analyzing in-depth survey dara about voters who switched fromy
Obama in 2012 to Trump in 2016, Diana C. Murtz, a University of Penn.
sylvania political science professor, published an article in the Proceedin
of the National Academy of Sciences which adds to a now compelling boj;
of evidence that the Trump election was about racial rather than economis
anxiety. She based her analysis on a nationally represcncative panel surve



which includes identical questions asked of roughly the same 1,200 voters
in both Qctober 2012 and 2016,

Pancl data and fixed effects pancl analyses are widely recognized as pro-
viding the most rigorous test of causality possible with obscevational dara. By
tracking the same voters in 2012 and 2016, she could observe which voters
switched from Obama in 2012 to Trump in 2016 and then investigate why.

To test the “left behind” thesis, she looked at change over time in family
income, whether respondents were looking for work, and cheir subjective
perceptions of family finances. To the extent that Trump gained support
from former Obama voters who felt lefe behind, those experiencing either
personal economic decline or increases that do not keep pace with the
nation as a whole should have been more likely to punish the incumbene
party for their economic worry and misfortune by shifting in the Repub-
lican direction in 2016. Mutz found no evidence that those with stagnant
or declining income were more likely to support Trump. Losing a job or
income berween 2012 and 2016 did not make a person any more likely to
switch to Trump, nor did the mere perception that respondent’s financial
situation had worsened, nor that person’s opinion on how trade affected
personal finances, nor unemployment. To the contrary, she found that “liv-
ing in an area with a high median income positively predicted Republican
vote choice to a greater exrent in 2016, which is “precisely the opposire of
what one would expect based on the left behind thesis™%”

The strongest predictor of a Trump vote was  sense of racial or global
threat. Those who felt a rising sense of threar to the deminant group’s starus
were particularly likely to shift from voring for Obama ro voting for Trump.
Put differently, when a person’s desire for group dominance increased from
2012 ro 2016, so did the probability of defecting to Trump. Three other
scholars—UCLAYS Tyler Reny, UCR’s Loten Collingwood, and Prince-
ton’s Ali Valenzuela—used another panel survey (they draw on a database
with information on more than 64,000 American voters) to take a statis-
rical look art a large sample of white Obama-Trump switchers and, using
different measures of attitudes towards racial minorities, hostility to mass
immigration, and economic stress than Mutz, reached conclusions perfect-
ly in harmony with hers. Specifically, they found that 1) “racial and immi-
gration artitades were strongly associated with vote switching in the 2016
election”—the more racially resentful an Obama or third-parcy voter was,
the more likely they were to switch to Trump, 2) class was largely irrelevant
in switching to Trump, when keeping racial artitudes constant, and 3) cor-



relations between measures of economic stress and switching from Obama
in 2012 to Trump in 2016 were weak or absent. “We find a much stronger
association berween symbolic racial and immigration atritudes and switch-
ing for Trump and Clinton than berween economic marginality or local
economic dislocation and vote switching,” chey write. “In facet, we find mar-
ginally small or no associations between any of our economic indicators
and vote switching in cither direction” Further, “we find little evidence
that working-class whites were significantly more motivated by racial and
immigration atritudes to switch than non-working-class whices %

To corroborate the findings of her panel survey, Mutz also analyzed a
separate cross-sectional survey, conducted in October 2016 by the Nacion-
al Opinion Research Center (NORC) ar the University of Chicago. Three
questions explicitly asked respondents about their concern over furure
expenses, but such concern did not predict greater support for Trump—
anxieties about retirement, education, and medical bills had litcle impact
on whether a person supported Mr. Trump. But her cross-sectional data
confirmed the status threac thesis. For instance, respondents were asked
to whart extent various groups in America were discriminated against, in-
cluding Christians, Muslims, men, women, Whites, Blacks, and Hispanics.
If threat to dominant group status helps explain Trump suppore, people
who perceive dominant social groups like men, Christians, and whites as
discriminated against more than lower status groups—despite mountains
of evidence that, for example, Whites as a group still carn more, live lon-
ger, and feel overall happicr than Blacks—should be more likely to vote
for Trump. She found that perccived discriminacion against high-starus

groups did substantially increase the likelihood of supporting Trump. In
other words, a sense of racial, gender, and religious status threat consistencly
predicred support for Trump.

Just in case the economic anxiety “Zombie ided” is still cwitching after
the foregoing studies, here are a few more nails in its coffin. Sean McEl-
wee and Jason McDaniel at The Nation examined the relative importance
of racism and economic anxiety to voting in 2016 on the basis of another
cross-sectional survey, the comprehensive 2016 American National Elee~
tion Studies (ANES) pre- and post-clection survey of over 4,000 respon-
dents. Using questions from the ANES 2016 survey, they looked for lin
between 1) respondents’ racial attitudes and a vote for Trump or Clinton
and 2) their perceptions of cconomic anxiety and a vote for Trump or Clin
ton. To test the relarive impact of individual economic anxiety and raciz



animus in the form of either “racial resentment” or “black influence ani-
mosity,?®® rescarchers asked what predicts votes for Trump? They found
that “[bloth racial resentment and black influence animosity are significant
predicrors of Trump support among white respondents, independent of
partisanship, ideology, education levels, and the other factors included in
the model.” In their words,

The results indicate a probability of Trump support higher than
60% for an otherwise typical white voter who scores at the highest
levels on either anti-black racial resentment or anti-black influence
animosity. This compares to less than 30% chance for a typical white
voter with below average scores on either of the two measures of
anti-black attitudes. There is approximately a 10% probability of a
Trump vote for an otherwise typical white voter at the lowest levels
of racial resentment.®®

They also found that economic anxiery was not a significant predictor of
voting for Trump. The Sides and Griffin study discussed earlier came to the
same conclusion, finding that “economic anxiety was actually decreasing,
not increasing” in the run-up to the presidential election; “attitudes about
race and ethnicity” were “more strongly related to how people voted."?*

In May 2017, The Atlantic and Public Religion Research Instituce, or
PRRI, published the results of a joint analysis of post-election survey dara,
specifically focused on white, working-class voters, whom they defined as
people without college degrees or salaried jobs. They found thar 64% of
these voters had chosen Trump, while only 32% chose Clinton. Contrary
to the “left behind” thesis, however, indicators of economic anxiety were
not linked to support for Trump; consistent with the “race trumps class”
thesis, a strong independent predictor of how white working-class people
would vote, controlling for other demographic variables, was anxiety about
cultural change. Some 68% of white working-class voters said the Ameri-
can way of lifc needs to be protected from foreign influence. And nearly
half agreed with the statement, “things have changed so much that I often
feel like a stranger in my own country.” Together, these variables strongly
predicted support for Trump, with 79% of white working-class voters who
had these anxieties choosing Trump, while only 43% of white working-class
voters who did not share one or both of these fears casting their ballot the

same way.



White working-class voters who say they often feel like a strangerin
their own land and who believe the US needs protecting against for-

eign influence were 3.5 times more likely to favor Trump than those
who did not share these concerns.*

After partisan affiliation, it was cultural anxiety—fecling like a stranger in
America, supporting the deportation of immigrants, and hesitating about
educational investment—thar best predicted support for Trump.

*

Asa proponent of Nigga Theory, I find the fact thar Trump floated to vic-
tory on the raft of racism not at all surprising. As [ said, he finds a way to
call me a nigga every day. And he does so with symbols as weil as words.
His famous wall is a political performative, Nobody really thinks it will da
anything to change the Alow of desperate migrants, nobody thinks it makes
anyone safer or more secure, nobody thinks it really matters, excepr as a
symbol. It is the anti-Statue of Liberty, the insult to her welcome. And as
a polirical performative it has been very effective ar building solidaricy, just
as the “lock her up!” chants did. The one performative means that racism
is okay, the other that sexism is okay. In a sense, the Trump campaign was
entirely performative—he offered no specific proposals, no economic plan,
no foreign policy, no plan for health care, none for infrastruceure. And in
his serial destruction of agreements, regulations, government agencies and
departments, alliances, and treaties, he has seemed to remove the “creative”
from “creative disruption.” What he has accomplished is to take the 40%
of the country thac feels its privilege threatcned and turned them into a
solid voting bloc, and he did so by saying yes to them, yes, you are righr,
women are a threat to your dominance, black people are a threat to your
dominance, brown people are a threat to your dominance, gay people are
threat, Iranians are a threat, Muslims are a threat, Mexicans are a threar—
stick with me, and we will stay on top forever.
And they will if we cannot forge an even wider solidarity, Call me a nig~
g2, Donald Trump—1I will use it to help build a more perfect union.



CHAPTER SEVEN

CONDEMNING “NIGGAS"

arvard philosophy professor Tommie Shelby refers to truly
disadvantaged black neighborhoods as “dark ghetros” and
to their residents as “ghetto denizens,” and this may strike
a sour note with some readers. Even though “gheceo” is de-
fined as "a quarter of a city in which members of 2 minority group live espe-
cially because of social, legal, or economic pressure,’ it is also often used as a
derogarory adjective—“That’s so ghetto” to mean something unrefined, low-
class, cheap, and inferior, or “He/She is ghetto” to mean someonc unrefined,
low-class, cheap, and inferior. This pernicious sense of ghetto inspired a book
entitled 750 Ways Tp Tell If You're Ghetto (1997), by Shawn Wayans, Suli Mec-
Cullogh, and Chris Spencer, which is full of one-liners such as: “You know
you're ghetto if you've ever snuck 2 40-ouncer into church” or *...if you're
hooked on Ebonics” Although the word originated in Europe o describe
Jewish quarters in cities, in the context of US history its meaning has mutated
to refer primarily (though not exclusively) to disadvantaged urban enclaves
that are majority black and to behaviors that are stercotypically associated
with the residents of such inner-city ncighborhoods.
Ac a recent USC symposium, Shelby addressed his provecative ne-
mengclature, pointing out that he follows distinguished black theorists



like Kenneth B. Clark in deploying the sometime cpithet as a term of
art. His bold and incisive Dark Ghettos: Injustice, Dissent, and Reform
reframes the racial justice debate roiling America today and effeccively
captures the moral tensions, nuances, and paradoxes of race, place, and
class in America's most maligned and marginalized neighborhoods. As
proponent of Nigga Theory, I applaud and respect Shelby’s thougheful,
critical use of the edgy, loaded, to some even offensive term, and see his
argument as complementary to my own theoretical and historical work,
Like Nigga, “ghetro” can be troublesome in some respects bur unique-
ly effective in others: both words can be razor-wired epithers thar cur
and wound, but, when used with care and precision, both can also forge
unique connecrions and provoke special insights. So ic is ficring that the
last chaprer of Shelby’s book centers on Nas, an artist who deftly wields
the N-word in his politically charged gangster rap, just as Shelby deploys
the G-word with surgical dexterity in reframing the debate abour truly
disadvantaged blacks.

Shelby reframes the debate by foregrounding issues of basic juscice
usually submerged in these discussions. Poor and oppressed blacks are
not hapless victims of impersonal forces in Shelby’s work, not people in
nced of help or rescue by complicity-free Good Samaritans, but instead
fellow citizens disadvantaged by an unjust social system we all participate
in. From this systemic perspective, the duty to address the plight of poor
Blacks is not about charity, pity, or mercy, it’s abour justice, and discharg-
ing thar duey of justice may require those advanraged by our unjusc social
structure to relinquish their advanrages.

Shelby criticizes many commentators, policymakers, and ordinary cit-
izens who disregard chese basic issues of fairness, instead viewing dark
ghettos as social problems to be solved racher than as consequences of
injustices we must collectively own up to. To be more specific, he points
out three critical issues buried by the popular but narrow “medical” focus
on “what ails poor Blacks™:

1. The narrow focus on alleviating the burdens of poor Blacks takes
for granted gross racial inequalities in the distribution of wealth
and power in society.

2. That narrow focus leads social observers to mistake resiscance, re-
beilion, and dissent (e.g., refusing to do menial, low-wage, dead-
end work or conform to certain dress codes and rules of decorum)

for pathology or dysfunction.,



3. The narrow focus on poor black victims diverts attention from
those of us who have been unjustly enriched by our incquirable
social structure.

To foreground these issues of basic justicc and hold them in bold relicf,
Shelby's book views dark ghettos cthrough a “systemic-injustice” frame-
work that focuses on the fairness of social structures. It was moral phi-
losopher John Rawls who made the overall justice of social arrangements
the focus of his 1971 book A4 Theory of Justice (a work my USC colleague
Marshall Cohen rightly heralded as “magisterial” in 1972 in The New York
Tirnes Book Review).*® Rawls arrived at three normative tests for judging
a social scheme’s overall justice: equal liberty, fair equalicy of opportuniry,
and the difference principle. Injustice, from this standpoint, is the failure
of social insritutions to satisfy these tests and hence live up to justice’s
demand. But when serious injustices—rmajor deviations from the ideal
principles—are identified, we need a Theory of Injustice, what Rawls re-
fers to as “a nonideal theory which specifies and justifies the principles that
should guide our responses to injustices.” In essence, Dark Ghettos gives
us a theory of injustice for truly disadvantaged Blacks,

*

Injustices—deviations from the ideal principles of justice—can be small or
great, minor or scrious. Some injustices may be tolerable while others (slav-
ery and Jim Crow, for instance) may be clearly intalerable. In obvious cases
of intolerable injustice, John Rawls and Tommie Shelby are of one mind: we
do not have obligations ro submit to institutions that exceed the limits of
tolerable injustice. In the words of Rawls: “Unjust social arrangements are
themselves a kind of extortion, even viclence, and consent ro them does not
bind.” By this logic, Skid Row in downtown LA, with one of the nation’s
largest populations of unhoused residents (75% of whom are black), is one
of America’s starkest expressions of structural and institutional violence.
And prison cells brimming with black bodies may also express structural
and institutional violence—though we’ll soon see how hotly contested this
claim can be.

The gescalt shift thar Shelby’s systemic-injustice perspective invites any
supports, like that of Nigga Theory, constitutes a frontal assault on “person-
al responsibility” and “politics of respectability” approaches to the pligh
of poor blacks, according to which problems that disproportionately afflic



blacks (such as crime and racialized mass incarceration) are attributed to
their bad choices, lack of personal responsibility, and moral deficiencies
rather than to social oppression. And no one better symbolized the sancti-
monious spirit animating such respecrability politics than disgraced moral
scold Bill Cosby, Drr. Huxtable himself, in his infamous NAACP speech.
Cosby ridiculed the notion that black criminals should be viewed chrough
policical lenses as victims of social oppression rather than through moral
lenses as victims of their own character flaws and authors of their own pre-
dicaments:

Looking at the incarcerated, these are not political criminals, These
are people going around stealing Coca-Cola. People getting shot in
the back of the head over a piece of pound cake! And then we all run
out and are outraged, “The cops shouldn't have shot him.” What the
hell was he doing with the pound cake in his hand? I wanted a piece
of pound cake just as bad as anybody else, and I looked at it and I had
nc money, And something called parenting said, “If you get caught
with it, youre going to embarrass your mother.” Not “You're going to
get your butt kicked.” No. “You're going to embarrass your family.”

Lest anyone believe that Cosby’s atritude is a relic of a benighted bygone
era, Denzel Washington, when asked abour the prison-industrial complex
while he was promoting his 2017 film, Roman J. Jsrael, Esq., abouc a bril-
liant but flawed black lawyer who cares for the poor and dispossessed, an-
swered, “It starts at the home.... It starts with how you raise your children....
So you know [ can’t blame the system.... It's unfortunate that we make such
casy work for them.”

Dark Ghettos drivesa stake through the hearc of this wrongheaded zombie
perspective on black criminals. Shelby deploys the techniques of analytic phi-
losophy to frame his theory of injustice, the goal of which is solidaricy with
black eriminals, welfare recipients, single mothers, and others viewed as “bad
Negroes™ by condeseending critics. He lays out the moral limits for policy,
including state antipoverty and anticrime interventions. And he develops a
“political ethics of the oppressed” that defines what the unjustly disadvan-
taged themselves are morally required and permitted to do in response to un-
just social arrangements—that is, when docs someone oppressed by an unjust
society have a civic duty to obey the law ? When do they have a natural duty
1o obey? And when do they have no such ducy atall?



*

A central claim of the theory of injustice Shelby articulates is that the very
“existence of dark ghertos” in America “is simply incompatible with any
meaningful form of reciprocity among free and equal citizens”™—that is, thac
the existence of ghettas is “a consequence of injustice.” This core claim forces
him to take a controversial stand on one of the most hotly contested ques-
tions in law and conventional social morality—namely, the issuc of causation.
Shelby says that one of the main objectives of his book is to “specify what it
is about the social structure of the United States that justifies the claim that
ghetcos are a product and reliable sign of systeric injustice.”
He claims thar, "as a philosopher writing about ghetto poverty, my role
is not to identify the causes of ghetros” (a claim he repeated at our sym-
posium), but he organizes the book as a ser of reflections on just that: on
the “widely endorsed,’ empirically-supported “central factors in explaining
ghetto poverty,” not just general issues of racial and economic injustice,
bur specific ones like racial profiling, Crime, he writes, is a response to the
“ghetto plight” He discusses the implications of “[t]he fact that gheto
poverty has been caused by racial and economic injustice.” Later, he says,
“The frustration of dealing with racial discriminacion by employers proba-
bly leads more blacks into the criminal underground than would otherwise
end up there.” After describing the ghetto neighborhoods (lacking jobs, de-
cent schools, and safe streets) to which many Blacks are relegated by fore-
es beyond their conteol, he points out that some who are stuck in these
unjust circumstances choose illegal means to generate needed income. He
makes many other implicit and explicit causal claims throughout the book
about the relationship between strucrural and institutional injustice and
decisions by dark ghetro residents to break laws and cause harm to their
neighbors, and he does so without shame or shaming, Shelby’s ghetto the-
ory is a Nigga Theory.

No matter how much we may wish to avoid them, controversies over
causation haunt all legal and moral discussions of poverty, crime, and mass
incarceration. Do poverty and crime result from exrernal factors beyond
the control of “dark ghetto denizens”? Or are they caused by the bad choic-
es of immoral and irresponsible wrongdoers? Shelby fully recognizes this
causation concern: “Many people, including some black people, believe
that the ghetto poor are responsible for perpetuating their own poverty,
and for this reason they don’t view ghetros as unjuse or a sign of injustice.



Shelby never adequarely addresses the causation conundrum, however, this
recurrent conflict berween structure and agency, institutional constraine
and individual choice, macro-level social factors and voluncary criminal
wrongdoing.

As discussed above, substantive criminal law often does not treat sub-
sequent human action, action that follows from some other acror’s con-
duct as being eansed by thae initial actor, even when the subsequent human
action (i.c., the second person’s action) is abundantly foreseeable, The law
assumes that antecedent events do not cause a person to act in the same way
they cause things to happen. Hence, the results thar follow from the second
person’s actions are viewed as being caused by him or her alone.

Of course, just because, in criminal law, an actor’s choice to commit a
crime generally (though not invariably) breaks the causal chain between
his wrongdoing and whatever factors set the stage for or enabled such crim-
inal conduct, it does not follow that we must approach causation thar way
in political morality or in other domains where “explanations” of criminal
conduct are developed. As Shelby acknowledges at the ourser, for ghetros
to be viewed as unjust or as a sign of intolerable injustice, these cansation
questions must be confronted. Causation is a messy and complicated con-
cept that raises perennial questions abour subjective culpability in criminal
law, but how we think about causation jibes in imporrant ways with how we
think abour a wrongdoer’s moral blameworchiness or mens rea.

Unpacking these connections and relationships could go a long way to-
ward helping citizens and policymakers see how scate-sanctioned segrega-
tion (traditional Jim Crow) can plausibly be viewed as morally equivalent
to racialized mass incarceration (the New Jim Crow), how self-destruc-
tion can plausibly be viewed as morally equivalent to social oppression,
and how macro-level injustices can cause criminal wrongdoing. It could
go a long way toward helping people view black criminals not as evil, bur
as signs and symptoms of intolerable injustices for which we as 2 society
are collectively responsible.

*

Regardless of how one resolves the causation issue, the justice question
with which Shelby opens his chaprer on crime remains ape: “Do the ghetto
poor have an obligation to respect and abide by the law?” Viewing matrers
from a Rawls-inspired systemic-injustice framewark, Shelby asks whether



poor blacks who perpetrate crimes thereby violate their civie responsibil-
ities. Shelby concludes that they do not, that blacks who commit public
welfare offenses such as prostitution and selling drugs do not violate civic
responsibilities nor do they deserve public condemnation or state-imposed
punishment. He does say, however, state-imposed punishmenc is deserved
for scrious crimes that are inherently wrong, such as murder and rape, so
long as the state at least provides them with fair trials and unbiased verdices.
The core insight here is that a truly disadvantaged black person who
commits a crime does not owe a debr to society in the way someone more
privileged does. For a person only owes such a debt if there is mutual benefic
for everyone participating in che overall social scheme. If everyone is ben-
efiting from a fair system of social cooperation, then anyone who fails to
excrcise self-control and obey the law gains an unfair advantage over those
who have chosen to lawfully control themselves. To restore fairness, this
advantage must be taken away from her; she deserves punishmenc in the
sense that she owes payment for the benefits, The Latin Resribro—the root
of “recribution,’ a primary justification for punishment—literally means “1
pay back.” Bur as Jeffrie Murphy points our, this “gentlemen’s club” picture
of the relation between citizens and sociecy does not describe the actual rela-
tionship between the residents of dark ghettos and the larger social system;
indeed, these individuals would be hard-pressed to name the benefits for
which they are supposed to reciprocace through their lawful obedience2®
Do they owe a debt for the cynical deindustrialization of inner cities in the
1960s, 1970s, and 1980s that left them marconed in dying rustbelt me-
tropolises without jobs? For the crumbling schools, substandard housing,
inadequate health care, less-than-subsistence welfare payments, police bru-
tality, biased courtrooms, and exclusion from the political process? Debe
for whar?
Drawing out the implications of this core justice-as-fairness insight,
Shelby argues thart if social institutions exceed the limits of rolerable in-
justice, then the ghetto poor do not violate or shirk civie obligations when
they refuse to respect the authority of the law (qua law). Following Kant
and Rawls, Shelby argues that the individual’s civic obligations are root-
ed in reciprocity. Because the basic structure of American society fails to
embody the value of reciprocity (in his words, “the existence of the dark
gheteo ... is simply incompatible with any meaningful form of teciprocity
among free and equal citizens™), when the ghetro poor refuse to respect the
authority of the law (qua law), “they do not thereby violate che principle



reciprocity or shirk valid civic obligations.” He adds: “Not all crimes perpe-
trated by the ghetto poor are wrong, and ... condemning criminal cransgres-
sions as 2 violation of civic tesponsibility is misplaced.”

*

Even in a fundamentally unjust sociery chat exceeds the limits of tolerable
injustice, however, Shelby argues char the ghetto poor have natural duties
to one another (and to others) not defined by civic reciprocity and thus not
negated by intolerable injustice. Natural duties held between all persons
regardless of whether they are fellow citizens: “one has civic obligations qua
citizen and natural duries qua moral person.” These duties include a duty
not to be cruel or cause unnecessary suffering, for instance. “Yer fulfilling
one’s natural duries to others may nevertheless be compatible with a num-
ber of unlawful actions™; for instance:

Taking the possessions of others, especially when these others are
reasonably well off, may be permissible.... Mugging someone at gun-
point is not permissible but shoplifting and other forms of theft
might be permissible.... Participating in gangs may be a defensible
and effective means to secure needed income. Something similar can
be said in favor of prostitution, welfare fraud, tax evasion, selling sto-
len goods....

In an unjust state chat has not mainrtained an equitable distribution of bur-
dens and benefits in the cooperative scheme, when the oppressed violace
the law, they do not take unfair advanrage of the compliance of others and
thus their acts cannor be condemned for lacking civic reciprocity. So the
state may lack the moral standing to condemn or punish mere social welfare
(mala probibita} crimes.

*

Bur can a sedously unjust state at least condemn mala in se crimes—i.e., aces
that are seriously wrong in themselves, that often disproportionately afflict
other truly disadvancaged Blacks in the form of so-called “black on black” vi-
olence? Wharif, for instance, the state is complicit in the crimes it would con-
demn—for instance, whar if there were demonstrable state complicity in the



crack plague (through the CLA-Contra connections revealed by journaliscs
like Gary Webb, by formal US Senate hearings, and by internal investigations
of the CIA itself }? Does a state have the right to condemn its own accom-
plices for their foresecable violent crimes in furtherance of drug trafficking?
No, says Shelby: “When a stace is complicit in the wrongs it punishes ... it
lacks the moral standing to [publicly] condemn these wrongs and is therefore
rightly criticized for these unjustified expressive acts of candemnation.... And
this loss of [moral] standing might exzend beyond condemning legal defiance
to condemning the wrongs themselves”

And according to the theory of “penal expressivism,” if a state lacks the
moral standing to condemn a crime, then it also lacks the right to hold the
wrongdoer accountable for it, and if it can't hold him accountable, it can't
permissibly punish him either. From this standpoin, a stace in an unjust
society is stuck on the horns of a dilemma: “It can punish those it has no
right to punish or it can fail co protect those it has treated unjustly,” like
law-abiding buz vulnerable dark ghetro residents.

Shelby avoids this dilemma by arguing thar a state’s right to punish
a wrongdoer does not depend on its right to condemn him or her. To
support this claim, he first points ouc that the state can punish people it
cannot morally condemn. (As I teach my criminal law students, the state
certainly does punish people whom it cannot morally condemn in areas

such as strice liability public welfare offense, mistake of law doctrine, and
refusals ro individualize the Reasonable Person tese, to name a few.) The
justification for the state’s right to punish violent erime and other mafa in
se offenses is not reciprocity or its moral standing to condemn but rather
the need to protect cthe vulnerable from unjustified harm by deterring
wrongdoers. For Shelby, the stare’s enforcement legitimacy (its right to
penalize actions chart are “seriously wrong in themselves”) rests on some-
thing like a right of self-defense and a right to defend others (whar he
calls a righe to intervene to prevent an unjust attack). To deter would-be
agpressors before they have a chance to victimize others, a state that lacks
legitimate authority can still threaten and penalize persons who engage
in mala in se offenses as long as there are adequate due process protec~
tions and adjudications of crimes are fair and unbiased, In Shelby’s words
“These penal sanctions don't express condemnation, and may be applieq
simply as a crime control measure” to incentivize actors to obey laws
against mala in se crimes, His approach to punishment is not utilitarian
but it is forward-looking and focused on deterrence.
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The strongest objection to Shelby's rigorous, original, cogent thesis thar {
can imagine a critic making is that, if many occupants of “dark ghettos”
come to view criminal laws as either not expressing moral condemnation
or lacking legitimacy, then more residents will suffer serious harm at the
hands of criminals. Criminal laws designed to protece the vulnerable from
a host of unjustificd harms by deterring wrongdoers though the threar of
punishment, studies suggest, do not work. People obey the law (includ-
ing laws designed to protect vulnerable people from harm) not principally
because of the threat of punishment, bur because they fear the disapproval
of their social group if they violate the law, and because they generally sce
themselves as moral beings who want o do the righe ching as they perceive
it. In shor, social group disapproval and internalized norms keep people
from breaking laws that protect vulnerable residents more than the deter-
rent threat of punishment itself.

Nevertheless, the criminal law can play a significant role in protecting
vulnerable citizens by nurturing norms against certain kinds of wrongdo-
ing. For example, when it comes to the norm against nonconsensual sex,
progressive jurisdictions have eliminared the force requirement and defined
consent as granted only by an affirmative expression of willingness. Crim-
inalizing certain behaviors can sometime nurture a prohibirory norm, as
arguably it has in the areas of drunk driving, domestic violence, and sexual
harassment. (By contrast, criminalization failed miserably to nurture the
prohibitory norm behind the narional prohibition of alcohol in the 19205
and early 1930s.) By the same token, the act of decriminalization fune-
tioned to dilute existing norms against same-sex intimacy (see Lawrence v.
Texas), fornicacion, and adultery.

Many people are inclined to accept the law—including faws that protect
vulnerable citizens against serious mala in se crimes—as a source of moral
authority thar they themselves should take seriously. In this way, criminal
laws that protect vulnerable dark ghetto residents can play a role in the mor-
al thinking and internalized moral standards of people tempred to commit
serious crimes. Studies suggest that the level of commitment to obey the law
is proportional to what one scholar calls the law's “perceived legitimacy.”2%
More specifically, if one regards the law as a legitimate source of rules—if the
law has “moral credibilicy”—then actors should be more likely ro regard its



judgments abour right and wrong actions as a relevant factor in their own
moral thinking and hence they will be more likely to obey laws that prohibit
mala in se crimes, If the criminal law does not have a reputation as an institu-
tion focused on morally condemnable conduct, it may have no hope of help-
ing shape the moral thinking of actors in ways that protect potentiat victims.
And so the objection to Shelby's thesis is that, given the criminal law’s power
to nurcure norms that protece dark ghetto residents is direcdy proportional
to its perceived legitimacy and moral credibility, then undermining the law's
legitimacy could expose residents of dark ghetros to more crime.

At our USC symposium, Professor Shelby gave two responses to this
objection. First, he pointed out that the criminal law does not currentdly
enjoy a high level of moral credibiliry and legitimacy among truly disad-
vantaged inner-city tesidents, so his or anyone clsc’s theories about irs lack
of legitimacy are not likely to make things much worse. I'm not convinced
this is true, as many law-abiding dark ghetto residents don'c hustle and do
hold the eriminal law in high regard. The widespread sense of injustice that
followed the acquittal of the four police officers videotaped beating Rod-
ney King 25 years ago occasioned a massive loss of legitimacy and triggered
one of the most violent and damaging urban uprisings in American hisco-
ry. The 1992 L.A. uprising did not erupt when the images of King's beat-
ing first saturated the airwaves, and this undermines the claim that rioters
were merely hooligans looking for any excuse to go off. Rather, ghetro resi-
dents waited for justice, waited for the criminal justice system vo honor its
promise of neutrality, and they took to the streets only when thar promise
seemed so shamelessly flouted. If poor urban Blacks embrace Shelby’s the-
ory of injustice, the criminal Jaw’s loss of moral credibilicy might even rurn

dark ghettos into powder kegs.

Shelby countered that, even if revealing or broadcasting these truths
about the law’s lack of legitimacy did result in an increase in serious crimes
against dark ghetto residents in the way social science suggests, what's the
alternarive? Not telling the truch, not relling it like it is? I am personal-
ly willing to pay a high price to vindicate certain valucs, including truth
sincerity, and authenricity. But I also know many proponents of persona
responsibility in criminal matters who would readily if not eagerly tragle
truth for safety, sincerity for security, and honesty for respectability in
eyes of whires.

Condemning niggas, given the lack of crue justice for residents of

dark ghetto, is wrong, Undermining the legitimacy of the law is also wrony



Nigga Theory weds analysis of the sort Shelby is undertaking—analysis of
criminal procedure, blameworthiness, injustice, systemic oppression, rac-
ism—avich solidarity and hope. We need to fix the law, We need o bring
light to the dark ghetro, We need to fight injustice. We need a full and
active empathy. Call me a Nigga, | say, and I will answer the call.



CHAPTER EIGHT

NIGGA THEORY AND PRAXIS:
WHERE THE RUBBER MEETS THE ROAD

raxis is the process of using a theory in a practical way, and this

book has tried to provide a moral, legal, and political theory

for radically progressive praxis in matrers of blame and pun-

ishment by law enforcement, lawmakers, judges, jurors, writers,
artists, and ordinary concerned citizens. Within this framework, onc very
practical policy matter at the core of our eriminal justice system, one issuc chat
any theory of justice must address, is the death penalty.

Philadelphia’s “rop cop,” District Attorney Larry Krasner, did what a
radically progressive prosecuror does when he asked the Pennsylvania Su-
preme Courtin July 2019 to declare capital punishment an unconstitution-
al violation of “the statc Constitution’s ban on cruel punishments”™ because
it is racially biased, arbitrary, and diseriminates against the poor. He cited
a study, conducted by his office, that revealed a jaw-dropping 72% of Phil-
adelphia death sentences were overturned during post-conviction review
berween 1978 and 2017, often due to inadequate legal representation. And
although “less than 45% of Philadelphia’s population is black, 8294 of the
Philadelphians on death row are black.” Hence “the vast majority of the
condemned were indigent members of a racial minority group, who were



represented by ‘woefully’ under-funded court-appointed attorneys. ™ Put
differently, poor black males (women comprise less than 2% of inmates on
death row) are most likely to be deemed deathworthy in adjudications of
just deserts. It is rare for prosecutors to argue in favor of leniency for con-
demned murderers, and rarer still to argue against the inclusion of capiral
punishment in the mix of criminal justice policies government oughe to
pursue. But Krasner joined a small group of prosecutors who have called
for their states to end chis pracrice, a practice the brunt of which is borne
by poor blacks. To illustrate the application of Nigga Theory to a concrete
and specific eriminal justice policymaking marter, let’s take a hard look at
capital punishmenc through ies radically progressive lenses.

Executions resumed in the United States in 1977, and by 2016 about
1,437 had taken place. The rate of executions reached its peak in 1999,
when 98 people were put to death, but it dipped significantly in lacer years,
with just 28 people execured in 2015. The rate of death sensences peaked
at 317 in 1996 bur declined to 73 in 2014 and 49 in 2015, echoing the
drop off in exccution rates over the same time frame. Nevertheless, capiral
punishment enjoys a lot of public support, which ranged from a low of 42%
in support in 1966 to a high of 80% in support in 1994. Although grass-
roots opposition to the death penalry has grown with increasing evidence of
wrongful convictions and of innocent people sentenced to death, over 60%
of Americans still support it, with its level of support dropping to roughly
50% when the question is framed as a choice between capital punishment
and life imprisonment without the possibility of parole. Yet, despite its sub-
stantial public support, in the last 15 years multiple states have abolished the
death penalty (either by legislative repeal or court decision) or introduced
bills proposing moratoria, suspending executions to prevent the execution
of innocent people, accompanied by a willingness to resume executions
when the risk of false convictions is reduced or eliminated through things
like better lab procedures, improving the reliability of forensic testirnony,
and better legal representation.

As pointed out in the Introduction, DNA exonerations—the possi-
biliry of executing the innocent—have played a big role in the decline in
public support for the death penalcy aver the last 20 years, with erstwhile
supporters of capital punishment like Republican Governor George Ryan
of lllinois granting clemency to all 171 inmates on death row after 13 in-
mates on death row in lllinois were exonerated, some just hours before their
scheduled executions.



Because Nigga Theory centers on wrongdoers who have acrually com-
mitted violent crimes, including violent capital offenses, it focuses on
wrongdoers on death row whose guilt is not in doubt, Accordingly, its op-
position to the death penalty does not center on “saving innocent lives,” that
is, the risk of wrongful convictions and exccutions notwithstanding. Nigga
Theory centers on the “truly guilcy™ racher than the truly innocent because
advocating for the truly innocent in death penalry cases is like advocating
for low-level nonviolent offenders in drug cases: doing so can be done com-
fortably wichin the confines of convenrional morality, but it doesn’t address
the fundamental problem. No radical overhaul in moral, legal, and politi-

cal practices is necessary to humanize low-level nonviolent offenders or the
facrually innocent. But because Nigga Theory recognizes the greatest driver
of mass incarceration and threat to racial justice in criminal matters as the
disproporrionate blame and punishment of guiley black people who have
committed serious or violent offenses, its rejection of capital punishment
does not rest on the fact or frequencies of false convictions. The determi-
nation that someone is deathworthy is a “gencral” mens rea issue, calling
for a frontal moral judgment of the subjective culpability of the defendant
to determine whether he is one of the “worst of the worst” After a jury
finds a defendant guiley of first-degree murder, there is a sentencing phase
in which the sentencer determines whether, based on specified aggravar-
ing and mitigating factors, the wrongdoer is guilty of “super” first-degree
murder, if you will—an even more blameworthy “grade” of murder than
ordinary first-degree murder standing alone,

Ar its core, the determination {by a judge, jury, or legal precedent) that
someone is or is not deathworthy requites a proportionality judgment, a
judgmenc that the wrongdoer’s level of subjective culpability justifies the
ultimate punishment. That is, that the punishment must fit the blame—not
thac it “fit the harm” but “fit the blame]” the subjective culpability. Without
unduly minimizing the grave injustice of false convictions in capital cases,
the excessive blame and punishment of violent black offenders, those who
most stoke the urge for retaliation and revenge, is a much more widespread
and destrucrive problemn, and an infinirely bigger driver of racialized mass,
incarceration, than the problem of wrongful convictions or executions

innocent blacks.
Another problem with framing opposition to the death penalty in term
of “saving innocent lives” is that this same logic and rhetoric gets deploye:

so often in support of the death penalry by its proponents. Professors Ca



Sunstein and Adrian Vermeule, for instance, argue that if che death penaley
were known to deter, then the government would be abligated to use it to
save innocent lives. Assuming that capital punishment were known to decer,
in their words, “[the] legal regime whose package of crime-control inscru-
ments happens not to include capital punishment [is] a policy that inevira-
bly and predictably opts for more murders rather than fewer®” For them,
government is just as responsible for the murders it fails to adequacely deter
as it is for the killers it execures. From this perspective, the state’s choice
to cause the death of convicted killers through lethal injections is morally
equivalent ro its choice to cause the deaths of innocent viceims at the hands
of killers left undeterred due to its anti-deach penalty policy. Since the state
can deter private murders and save innocent lives by taking guilty ones, it
should include capital punishment in its policy mix, according to this logic.

All such deterrence-driven defenses of the death penalty (or any other
criminal sanccion, for that matter) seck to justify punishment on the basis
of the positive purposes it serves—here, saving innocent lives—rather than
on the one and only jusc basis for punishment from the standpoint of Nigga
Theory, namely, a wrongdoer’s own personal moral fault, including excuses,
explanations, justifications, and mitigating circumstances. Nigga Theory
rejects all deterrence-driven, urilitarian, cost-benefit, consequentialist, in-
serumentalist justifications for punishment because such frameworks per-
mit the state to shift the focus of atzention from the subjecrive culpabilicy
of the accused to the harm he or she has caused. Such forward-facing jus-
tifications allow the state to intentionally inflice suffering on individuals
whenever doing so would make others in society better off, irrespective of
the just deseres of the individuals being made to suffer. Bur the presumption
of innocence, which the Supreme Coure recognizes as “that bedrock ‘axi-
omatic and clementary’ principle whose enforcement lies at the foundation
of the administration of our criminal justice, requires strict and unwav-
ering attention to the just deserts of alleged wrongdoers, even when the
social benefits of disregarding the deserts of an alleged wrongdoer include
saving innocent lives. Thus, the criminal law’s proof beyond a reasonable
doubr requirement, which “provides concrete substance for the presump-
tion of innocence” and is the law's “prime instrument for reducing the risk
of convicrions resting on factual error” has roots running back to William
Blackstonc’s oft-repeated adage that it is “better chat ten guilty persons es-
cape, than that one innocent suffer™* Some jurists and commentators have
supported even higher ratios, such as 100 to one, or more. If the standard of



proof for a criminal trial were merely a preponderance of the evidence {i.c.,
just slightly more likely than not) rather than proof beyond a reasonable
doubt, yes, there would be more false convictions, but also there would be
fewer false acquitrals (factual errors that result in freeing guilty persons).
Empirical research confirms that jurers are more likely to convict when in-
structed under a more-likely-than-not standard than when instructed un-
der a reasonable-doubt one.*

But why is the risk of false convictions “far worse” than the risk of false

acquictals? Why is it more important under our constitution to minimize
the risk of convicting the innocent than ro minimize the risk of acquitting
the guilty? From a deterrence-driven, utilirarian, cost-benchir perspective, it
may cost many more innocent lives to falsely acquit and relcase 10 (or 100,
or more) suspected serial killers who are guilty than o falsely convicr one
suspected serial killer who is innocent. Why give the benefit of the doubt
to suspected wrongdoers at the expense of foreseeable innocent victims of
this higher standard of proof? If our overriding concern in eriminal matcers
were sitnply protecting innocent lives from inadequarely deterred murders,
the criminal law could significantly reduce the false acquittals of dangerous
wrongdoers and thereby arguably save many more innocent lives everall if it
got rid of the presumption of innocence and made it sufficient for criminal
conviction for a jury to believe it ro be more likely than not that the alleged
perpetrator was at fault in a violent crime.

Suppose that it would minimize the loss of innocent lives and maximize
overall social welfare to require a lower standard of proof in criminal trials,
including capiral cases, such as a 50% plus a feather standard. Significandy
more innocent people suffer capital punishment under this lower standard,
bur suppose that those numbers pale in comparison to the number of inno-
cenc lives this diluted standard of proof could save by reducing false acquittals
and deterring private murders. Would such circumstances justify the state in
punishing citizens under this lower preponderance test? Only if we convince
oursclves that it is acceptable in our criminal justice system—and social sys-
tem more generally—for the state vo deliberacely inflice deach or serious stig-

ma and suffering on its people, irrespective of their level of subjective mora¥
culpabilicy, for the sake of promoting the grearer good. Only if we convincy
ourselves, in other words, that it would be acceprable in our social syster
say, round up all redheads and make them lifelong slaves, irrespective of thei

fault or just deserzs, so long as doing so produces more overall sadsfactio:
than frustration, more social bencfit than social cost.



Redheads and their allies, however, could decisively counter such claims
by using a non-utilitarian, non-consequentialist, non-instrumentalisc mor-
al framework to assert that even if it could be somchow demonstrated that
the socizl benefit of their underserved suffering outweighed its social bur-
den, the balance of societal gains and losses is irrclevant to the rightness or
wrongness of the stigma and suffering the state can deliberately inflice on
its citizens. They would assert that the state is only justified in deliberately
imposing serious stigma and suffering on citizens who deserve it. And in
criminal matters, desert, the extent to which a person deserves punishment,
depends entirely on that individual’s subjective moral culpabilicy—wich
punishment graded in proportion to desert so that the punishment always
fits the blame. This non-conscquentialist justification of punishment is
commonly called “retributivism,” and under it individuals should never be
punished simply to promorte the safety or wellbeing of others or to further
any other social goal, for the social conscquences of punishment are irrele-
vant to the question of its fundamencal fairness to the individual.

Inscead, recriburivists believe people should only be punished if and to
the extent that they deserve it, and they only deserve it if they commit a
prohibited act with subjective culpability or mens req. From a retributivist
standpoint, in other words, the presumption of innocence gives every indi-
vidual a fundamental right not to suffer punishment in the absence of proof
beyond a reasonable doubt of moral culpability, even if maintaining such a
high standard of proof results in the loss of many innocent lives due to false
acquittals and inadequately deterred private murders. The rights of indi-
viduals, as John Rawls and Ronald Dworkin and others point our, cannot
be reduced to cost-benefit calculations or the “serpent-windings of utilitar-
janism.” The promise of individualized justice, rooted in the right of each
individual to equal dignity, concern, and respece—that is, the right of each
not to be sacrificed on the altar of the greater good or making others bet-
ter off—can be extremely costly, but such is the price of our constitucional
commitment to the “bedrock and axiomatic” presumption of innocence.

This is why Nigga Theory adoprs a righes-bascd rather than cost-benefic
or consequentialist moral framework in criminal justice mateers. From a
retributive perspective rooted in individual rights, whether the death pen-
alty saves innocent lives through its deterrent effect is irrelevant to its legit-
imacy. The only possible legitimacy for the death penalty depends entirely
on whether a given violent wrongdoer deserves death, that is, whether he
or she acted with sufficient subjective culpability ro qualify as deathworthy.



"This move limits the scope of the death penalty by placing major limita-
tions on the kinds of arguments and range of justifications proponents can
logically advance in support of capital punishment. By embracing classic
retributivism, Nigga Theory rules out the constant attempes by pro-de:
penaley proponents to shift the focus in a capital case from the wrongdod
subjective moral blameworthiness to the harm he actually caused (the jus
tification for punishment under theories of reraliation and revenge) or
social purposes his execution can serve (the justification for punishmer
under utilitarian, “expressive,” and social cohesion theories of punishment

Theories of reraliation and revenge tie (capital) punishment it to
revulsion, resentment, anger, righteous indignation, outrage, and ha\
produced by the death and suffering of the victims. Under eye-for-ar
notions of rectaliation, “if you steal from another, you steal from youtsu
if you strike another, you strike yourself; if you kill another, you kill you
self"—rchose who_ do harm to others should be harmed in return, regardle
of their personal excuses or explanations. And under theorics of revenges
the words of James Fitzjames Stephen, it is “highly desirable that crimi:
should be hated, [and] that the punishments inflicted upon them shoulc
so contrived as to give expression to that harred.... The doctrine that haw
and vengeance are wicked in themselves,” he continues, “appears to me¢
contradict plain faces.”3%

Horrendous accidents, for instance, often generate calls for punishme
rooted in reraliation and revenge, irrespective of the harmdoer’s ngg
al culpability. Thus, as a publicity stunt in 2003, a tour manager fon,
heavy metal band Great Whirte ignited fireworks on stage at a Rhodd
land night club, which lit lammable soundproofing foam, secting off a
in the crowded wooden building thart killed 100 people and injured mo
than 200. The manager pleaded guilty to 100 counts of involuntary m
slaughter as part of a plea bargain authorizing the judge to impose a
mum 10-year sentence. The prosecutor sought the maximum, but the
sentenced him to a 4-year prison term, with parole eligibilicy after sef\
one-third of his sentence. The judge pointed to the accidental nature oy
deaths and the manager’s strong likelihood of rehabilitation in view ot
willingness to accepr responsibility and remorse.

The sentence struck the relatives of some of the victims as ourrages
lenient. One parent, whose son was killed and daughter injured, commer.
ed: “One year for every 25 people that died—it’s crazy.” This kind of stat
ment links a wrongdoer’s desert, how much punishment he deserves, to



harm caused by his offense rather than ro his subjective culpabilicy. For ex-
ample, suppose a negligently distracted driver runs a stop sign while glane-
ing at her cell phone and broadsides another car killing its single occupant a
fiery crash. Furcher suppose that che jurisdiction’s typical criminal sentence
for careless vehicular manslaughter is three years. Does she deserve more
punishmente for the exact same ace of inadvertence if the fiery crash took
the lives of multiple occupants in the other car? Does she deserve still more
punishment if the fiery crash involved a packed school bus and the death of
all its occupants? By hypothesis, her subjective culpability, her blame, is che
same in all three situations, so increasing her punishment in any of the last
two cannor be justified on classic retributive grounds. Punishing her more
for more deaths, moving from “the punishment must fit the blame” as a
just principle of proportionality to “the punishment must fit the harm,” is 2
fundamental change from retriburtion to reraliation, And this is what some
of the victims’ families wanted to see.

Others did not view the punishment as “an insult to the memory of the
victims™ or too lenient. A mother who lost her sen said, “I think it’s a fair
and just reaction. He didn’t set out to kill anybody. It was a horrendous ac-
cident.” The father of an 18-year-old victim of the fire testified that his son
would have wanted the family to accept the wrongdoer’s apology. Theories
of retaliation are often confused with those of retribution, but classic retrib-
utivism keeps punishment wedded to 2 wrongdeer’s subjective culpabilicy,
whatever the revulsion, hatred, outrage, and moral indignation those harms
produce in the minds and emotions of ordinary decent human beings.

Victim-impact statements in death penalty cases provide another il-
lustration of how often our punishment of wrongdoers is tied to retali-
ation and revenge rather than subjective blameworthiness. In state and
federal sentencing proceedings courts now routinely take into account
statements from victims and family members detailing the damaging
aftermath of the crime. Such statements often describe the suffering of
victims and their families, including the sometimes devastating physi-
cal, emotional, and financial consequences of the crime, Sometimes such
statements also express the punishment preferences of the victims or fam-
ily members, which judges may give substantial weight to, rather than,
in the alternarive, strive to be more neutral and detached in the exercise
of their sentencing authoriry. Srudies suggest thar, as we mighe suspecr,
the inclusion of victim cvidence increases the likelihood that jurors will
return a death sentence.”™



Thoughtful judges recognize that victim-impacr statements again shif
the focus of a punishment proceeding from the proper measure of a wrong
doer’s desert. As one California appellate case apely puric:

A defendant’s level of culpability depends ... on circumstances over
which he has control. A defendant may choose, or decline, to premed-
itate, to act callously, to attack a vulnerable victim, to commit a crime
while on probation, or to amass a record of offenses.... In contrast, the
fact that a victim's farnily is irredeemably bereaved can be attributed
to no act of the will of the defendant other than his comrmission of
homicide in the first place. Such bereavement is relevant to damages
in a civil action, but it has no relationship to the proper purposes of
sentencing in a criminal case.3%

In Booth v. Maryland (1987), SCOTUS followed this same soundimy
and by a 5-4 majority found the use of victim-impact statements in
ital sentencing to assess the defendant’s subjective culpability and h
deathworthiness to be unconstitutional, But it Aip-flopped a few yd
later in Payne v. Tennessee (1991), where a majoricy held that, in arg
for the death penalty, victim-impacr testimony and the prosecution’s
ments based on it were relevant to the central factor in the determing
of the defendant’s deathworchiness, namely, somehow, his subjective mu.
blameworthiness:

[A] state may properly conclude that for the jury to assess mean-
ingfully the defendant’s moral culpability and blameworthiness, it
should have before it at the sentencing phase evidence of the specific
harm caused by the defendant. “[T]he state has a legitimate interest
in counteracting the mitigating evidence which the defendant is en-
titled to put in, by reminding the sentencer that just as the murderer
should be considered as an individual, so too the victim is an individ-
ual whose death represents a unique loss to society and in particular
to his family. 2°2

To clearly see the irrationality of victim-impact statemencts in assessing
subjective moral culpability of a wrongdoer, imagine two drivers who run
same stop sign under identical circumstances. Each kills the single occupa.
of a different car. From the standpoint of retributive justice, the subjecti



moral culpability of boch drivers was the same, so the punishment should be
the same, too. Bur suppose that the victim of the first driver was a mother sur-
vived by a large and close-knit family, including a three-year-old son, Nicho-
las, as it was in Payne. The state presents the following testimony of Nicholas’
grandmother about his reaction to the loss of his mother:

He cries for his mem. He doesn't seem to understand why she doesn't
come home. He comes to me many times during the week and asks
me, Grandmama, do you miss my mommy? And I tell him yes. He says,
“I'm worried about my mommy."

The victim of the second, however, was survived by few friends and no fam-
ily. Despite being no more blameworthy, the first now faces much stiffer
punishment in sentencing proceedings, tied not to her subjective moral
culpability, but to retaliation and revenge—tying her negligence, in other
words, to the revulsion, hatred, and outrage produced in most of us by the
wrongdoing rather than to her own individual just deserts. Following this
same logic, courts have held that testimony that a victim’s aunt suffered a
lethal heart attack after hearing of her nephew’s murder and that a victim’s
father gave up his career after heating of his daughter’s murder is admissible
on the question of how much punishment the wrongdoers should ger, al-
fowing retaliation and revenge to drive the sentencing decision. The temp-
tation is always strong to switch from making the punishment fit the blame
to making it fit the outrage, which in many cases means inflicting extra and
undeserved suffering on an offender, in excess of that called for by his sub-
jective culpabilicy.2*

This is why debates about theory (here, different justifications for pun-
ishment) macter, and why this book is titled Nigga Theory, for different
theories and justifications are often at war with each other, creating a con-
stant need to choose between them in criminal justice matters. The same
factors—e.g., 2 mental disorder or addiction—that might support less pun-
ishment under a retributive, subjecrive culpability theory might support
more punishment under a deterrence-driven or utilitarian theory chat fo-
cuses on “saving innocent lives” (through incapacitation or by maximizing
penal disincenrives). Nigga Theory sides with classic retributivism because
it provides a principled upper limit on punishment based on an individual
wrongdoer’s subjective culpability and requires proportionality between
the level of culpability and the severity of punishment.



The other justificarions (retaliation, revenge, deterrence) lack prin
cipled upper limits: for instance, neicher eye-for-an-eye reraliation
revenge rule our rtorruring a wrongdoer who tortured his victim, and j
as in some cases the threat of the death penalty arguably berrer dete
certain wrongdoers than the threat of life without parole, the thrcamg
a being executed through protracred torture may better deter certa.
wrongdoers than the threat of death by a lethal injection protoc?

tensibly designed to be painless (numerous recent botched exe
and gruesome spectacles to the concrary norwichstanding). In cm;ub,.
Immanuel Kant, a foundational retributivist, rejects rorture (even ase
champions capital punishmenct for killers on lex talionis or eye for an
grounds). He warns that the execution of a condemned murderer “muy
be kept free from all malrreatmenc chat would make the humanicy suffa
ing in his person loathsome or abominable.”3%

Retriburivism’s proportionality principle figures centrally in SQ
TUS’s decision to recognize an upper limit on the severity of punishml,
In Furman v. Georgia®*® (1972), a 5-4 majority of the Court held that
deach penalry, as then administered, violated the Eighth Amendmenc’s »
hibition of “cruel and unusual punishments.” Four years later the Co.
reinstated the death penalcy in Gregg v. Georgia, where the Court lays
its analytic framework in death penalry cases, the same framework it lag
uses to limit the kinds of people who can be found sufficiently wickedi
deserve state execution.

In Gregg, Georgia state courts upheld a jury’s decision to impose thes
penalty for two counts of murder, and SCOTUS granted review. At the dl‘
set of the opinion, Justice Stewart, writing for the majority, talks about
nature of the words in the Eighth Amendment—rthe meaning of langr
like “cruel and unusual” and “excessive” —that fits hand in glove with N
Theory’s core claim about words and concepts: their meanings are not n
and frozen bur rather mutable, malleable, contestable, and evolving. “[™
he Eighth Amendment has not been regarded as a static concept,” Stews
points out. “The Amendment must draw its meaning from the ey
standards of decency that mark the progress of a maturing society.” Line
N-word, the words of the Eighth Amendment refuse to be nailed down
inherent meanings or shackled ro original intents. Their meaning mut
as contemporary values evolve; so regard for changes in public perceprios
of decency concerning the infliction of punishment must infuse interpret
tions of the Eighth Amendment.



Stewart recognizes that popular perceptions of standards of decency can-
not be the lasc word on whar punishments it is fair to inflicr, because such
perceptions may not “comport with the basic concept of human dignicy at
the core of the Amendment.” To compore with human dignity, he reasons,
the punishment must not be “excessive,” which means it must not be “cruel-
ly inhuman” or “grossly out of proporzion to the severity of the crime.” Pre-
vailing standards of decency had not yer evolved to the point where capital
punishment no longer could be rolerated, he found, and so the death penalcy
comports with basic human dignity because it expresses society’s moral our-
rage at the killing and helps satisfy “[t]he instinct for retribution” in ways
that are not “grossly disproportionate” ta the crime of murder in all cases.
Evidence of whether the death penalty deters capital crimes was inconclusive,
so the general justification is retributively proportionate punishment and an
expression of socicty’s moral outrage. He then turned to the arbitrariness
and racial bias that plague capital punishment and asserted thar chey can be
reined in and kepr at tolerable levels with procedures and standards thac cab-
in the discretion of sentencers. These discretion-channeling procedures and
standards consist of 2 bifurcated trial that separates the determinarion of guilt
stage of the trial from a later sentencing stage, and clear standards that guide
and limit the sentencers’ determination of deathworthiness during the sen-
tencing stage.

And yer as we have seen, discretion is where arbitrariness and bias lurk,
live, flourish, and operate in the substantive criminal law and the adjudica-
tion of just deserts. Whenever and wherever the leteer of the law reposes
discrerion in a judge or jury, conscious and unconscious bias, including ra-
cial bias, thrives. It might scem that the most straightforward way to wring
excessive sentencing discretion and its racial bias out of death penalty cases
would be simply to mandate the automaric imposition of a capital sentence
upon conviction of certain kinds of murders. Replace nebulous standards
with brighe line rules. Take away discretion, take away room for arbitrary
and biased decision making. If “equal justice for all under the law” means
neutrality and ¢venhandedness in the distibution of punishment and
administration of justice, it might seem that surely this is the best way to
achieve it. For instance, automarically put everyone convicted of first-de-
gree murder to death. Full stop.

Our discussion of the social construction of black murderers exposed the
practical doctrinal problem with a mandatory approach, however: we saw
how easily 2 “bright line” legal requirement, like the “premediration” require-



ment in first-degree murder, can be manipulared by jurors, consciously or un-
consciously, to give expression to their underlying moral intuitions, visceral
reactions, and racial biases. We saw that the more a2 wrongdoer or the crime
she committed inflames jurors’ retributive urge or retaliatory impulses,
more likely jurors are to “find” the required aware mental state through. 4
instance, their interpretive construction of the facts, even if evidence of pat!
meditation is weak at best. Consistent with our analysis, in striking down
North Carolina statute mandating automatic death for all first-degree muy
ders, the Hboodson v. North Carolina plurality observed that past experienc
with such sentencing suggested that juries would simply refuse to convic
capital murder when they felt thar the punishment of death was too seva
that is, did not fit the blame. If automatic death follows from a finding of pre
meditation, a jury that does not think the wrongdoer deserves death can bvj
over backward not to find premeditation on the facts. So mandatory sch.
often don’t guide discretion so much as relocate the opportunity to eatits
it to an earlier point in the proceedings, an earlier point in the adjudicatiq
of the wrongdoer’s just desercs. For that reason the Woodson plurality pointe
out that the “mandarory statutes enacted in response to Furman have simp
papered over the problem of unguided and unchecked jury discretion.”%

The problem of unguided and unchecked jury discretion and flexible
gal standards—e.g., Reasonable Person, in the situation, gross deviation,
praved heart, “outrageously or wanrtonly vile”—run through every nook ar
cranny of the substantive criminal law.>°® Such open-ended nondescripti~
standards also “simply paper over the problem of unguided and uncheckq
jury discretion” and the racial bias thar inevitably accompany it.?'°

Yet, despite their many shortcomings, bright line, mandatory rules
deniably do reduce discretion more than flexible standards. So, again,
lawmakers were really serious about neurtral, evenhanded, unbiased dist:
butions of death in capirtal cases, then, as North Carolina law makers triy
to do in Hoodsor, they could make some headway by replacing amorphq
standards with bright line rules mandating an automaric deach sentence
certain kinds of murder, such as those in the first degree. Which brings
to the Court’s core objection to mandatory death statutes, one that wouwy
hold even if such statutes completely stamped out unguided discretic
bias, and arbitrariness in sentencing, for Waodson'’s core objection to may
datory punishments is that they show insufficient respect for the fund
mental value of individual dignity ac the heart of the Eighth Amendmer.
which requires, according to Woodsorn:



The particularized consideration of relevant aspects of the character
and record of each convicted defendant before the imposition upon
him of a sentence of death.... A process that [fails to provide such con-
sideration] ... treats all persons convicted of a designated offense not
as uniquely individual human beings, but as members of a faceless,
undifferentiated mass to be subjected to the blind infliction of the
penalty of death.

In stressing the overriding importance of individual dignity and individual-
ized justice (indeed, the importance of individualized justice #o individual
digniry), this very non-consequentialist, non-utilitarian way of ralking and
thinking about the Eighth Amendment is very congenial to the rerributiv-
ism that underlies Nigga Theory. The Court fully recognizes that wring-
ing arbitrariness and racial bias from the criminal justice system are vital
pursuits, crucial to the legitimacy of any system of punishment, buc ir also
recognizes thar those concerns do not trump the wrongdoer’s right (root-
ed in respect for his person and recognition of his individual dignity) to a
fully individualized assessment of his subjective culpability and just deserts.
In State v. Forvest, for instance, the defendant rook a handgun with him
on a visit to his hospitalized, terminally ill dad and, tearful, weeping, and
desperate, killed him with a single shot to the head. The Norch Carolina
Supreme Court upheld his conviction for first-degree murder, Subjecting
someone like Forrest to mandatory execution irrespective of his own in-
dividual level of moral culpability, punishing him the same as a terrorist
who shoots up a church, sacrifices Forrest’s individual dignity for the sake
of evenhandedness, neutraliry. Evenhandedness and neutrality are two re-
quirements thae must be mer for a criminal justice system to maintain its
legitimacy, but, by the same token, the legitimacy and moral credibility of
the criminal justice system also suffers a severe blow when the state inflicts
underserved punishment on individuals by disregarding their persenal, in-
dividualized, subjective culpabilicy. “Equal justice under law” must entitle
defendants to both an impartial and an individualized judgment of their
moral culpabiliry.

This same logic of “individualized justice for all under law” even led
the Court to strike down capital statures that were not complecely manda-
tory but merely limited the kinds of excuses, explanations, and mitigating
factors that a sentencer could consider. In Lockert v. Obio, for instance, the
Court held it constitutionally impermissible for a capiral statute to keep



a sentencing judge from considering a wrongdoer’s youth, her minor role
in the offense, lack of serious criminal record, or likclihood of rehabilica-
tion.>"! And in Eddings v. Oklahoma it held that it was also impermissible
for the sentencing judge not to consider thac the 16-year-old offender had a
history of beatings by a harsh father and serious emotional disturbance. The
Court reasoned that “a consistency produced by ignoring individual differ-
ences is a false consistency”—secking to wring arbitrariness and bias out of
death penalty proceedings by ignoring individual differences in subjective
culpability (desert) is simply unjust?? In capiral cases, the state should not
prevent arbitrariness and bias by treating even the most violent wrongdoers
as “members of a faceless, undifferentiated mass ro be subjected ro the blind
infliction of the penalty of dcach.”™?

So whereas Furman and Gregg seck to confine, limir, and guide the
sentencer’s discretion in the name of consistency and nondiscrimination,
Weoodson and Lockett seck to maximize the sentencer’s discretion in the
name of individualized justice and making the punishment fit the blame.
This tcnsion—or antinomy—between these two principles and lines of
cases in the Supreme Court’s Eighth Amendment Jurisprudence cannot be
resolved or reconciled, and so for supporters of the death penalty it requires
a stark choice in capital cases: either abandon the hope of unbiased and
consistent punishment or zbandon concern for individualized justice and
the individual dignity of the condemned. Justice Antonin Scalia compared
the rension berween guided discretion and individualization in capital cas-
es to the “tension between the Allies and the Axis Powers in World War
I1” and supported tossing our the requirement of individualized sentenc-
ing ( Woodson and Lockett) because he could not find concern for this form

of individualized justice in the text of the Eighcth Amendment. While i is
beyond the scope of this book to debunk originalism, this objection falls
under the category of Zombie ideas of fixed and frozen meanings.

Justice Blackmun shared Scalia’s take on the irreconcilable war berween

the requirements of individualized sentencing and guided discretion (re-
ducing bias and arbirrariness by limiting discretion as to blameworthiness)
in Eighth Amendmentlaw, but unlike Scalia, and consistent with the retrib-
utivise, rights-based legal framework of Nigga Theory, he refuses to sacrifice
individualized justice and individual dignity to address other problems and
concerns. And he also balks at the idea of unchecked discretion and ics ar-
tendant bias and arbitrariness. Accordingly, he takes the most principled
and coherent position and rejects capital punishment altogether:



Experience has taught us that the constitutional goal of eliminating
arbitrariness and discrimination from the administration of death
can never be achieved without compromising an equally essential
component of fundamental fairness—individualized sentencing.

It is tempting, when faced with conflicting constitutional commands,
to sacrifice one for the other or to assume that an acceptable balance
between them has already been struck. In the context of the death
penalty, however, such jurisprudential maneuvers are wholly inap-
propriate. The death penalty must be imposed “fairly, and with rea-
sonable consistency, or not at all”

From this day forward, I no longer shall tinker with the machinery
of death. For more than 20 years I have endeavored—indeed, I have
struggled—along with a majority of this Court, to develop procedural
and substantive rules that would lend more than the mere appear-
ance of fairness to the death penalty endeavor. Rather than continue
to coddle the Court’s delusion that the desired level of fairness has
been achieved ... I feel morally and intellectually obligated simply to
concede that the death penalty experiment has failed.

The theory underlying ... Lockett is that an appropriate balance can
be struck between the Furman promise of consistency and the Lock-
ett requirement of individualized sentencing... While one might hope
that providing the sentencer with as much relevant mitigating evi-
dence as possible will lead to more rational and consistent sentences,
experience has taught otherwise. It seems that the decision whether
a human being should live or die is soinherently subjective—rife with
all of life’s understandings, experiences, prejudices, and passions—
that it inevitably defies the rationality and consistency required by
the Constitution.

These two contradictory principles and lines of cases—Woodson and
Lockert versus Furman and Gregg—continue to cocxist in our Eighth
Amendment jurisprudence in part to help our court system coddle the
delusion that intolerable levels of bias and arbitrariness have been wrung
from this nation’s deliberate distribution of death, when in fact they have

not. The death penaley simply cannot be administered in a fair and un-



biased way in modern America. The only possible fair application is no
application: it nceds to be abolished.

*

We need o move, in other words, from tinkering with the machinery of
deach to scrapping the machine.

Racial bias plagues capiral punishment and robs it of legitimacy, but the
problem with the death peraley runs decper than just bias. Suppose we were
able ro wring every ounce of racial bias about a wrongdoer's deathworthi-
ness from the judgments of judges and jurors? Suppose, in other words,
that we found a way ro completely de-bias sentencers so that they provid-
ed neutral, evenhanded evaluarions of the blameworthiness of wrongdoers
in the sense that similarly situated black and white ones were judged just
the same. Even these completely colorblind moral judgments of sentencers

about the subjective culpability and just deserts of violent wrongdoers may
still impose punishments on them that are draconian and excessive, that is,
disproportionate to their subjective culpability.

Indeed, as Hyman Gross points out in A Theory of Criminal Justice, the
proportionality requirement rests on the same principle that forbids pun-
ishment of the innocent, “for any punishment in excess of whar is deserved
for the criminal conduct is punishment without guile."*' The requirement
that punishment be proportional to the seriousness of the offense is a central
limir dictated by the Eighth Amendment, and because Nigga Theory secks
to harness the power of the principle of proportionalicy to limit “excessive”
sentences, we need to first reject all utilitarian concerns such as crime con-
trol and prevention. When Jeremy Bentham wrote his massively influential
utilicarian theory of punishment in 1789, England punished all felonies
with death. He reacted to those grossly excessive sancrions by advocating
for “rules of proportion berween crimes and punishments,” maintaining that
“all punishment in itself is evil” and “oughe only to be admitced in as far as
it promises to exclude some greater evil”—that is, only in as far as its social

benefits outweigh its social costs.'®

Despite the progressive, reformist spiric that animated its origins, utili-
tarianism, by making the greater good rather than respect for the individ-
ual its focus, provides no real protection for personal innocence or against
severe sanctions for even minor offenses. We saw its disregard for personal
innocence catlier in this chapter where, from 2 pure cost-benefit perspec-



tive, it may be cheaper to convict the innocent than acquit the guiley. And
if you define proportionality in utilitarian terms, then an excremely severe
punishment may not be “excessive” as long as it’s necessary to decer wrong-
doing that is more costly overall or in the aggregate. For instance, while it
might scem obvious to some thar the cost of locking people up for minor
offenses exceeds the benefir, for others the math may look quite different:
suppose that a subway system loses many millions of dollars every year as
a result of customers jumping turnstiles without paying, and despite secu-
rity cameras and other precautions, they can catch only a tiny fraction of
offenders. Because under utilitarianism the severity of the punishment can
be ratcheted way up to make up for a low risk of detection or apprehension,
it could be cost-justified to mete cut a 25-year sentence to an 18-ycar-old
turnstile jumper!

Precisely this utilitarian way of thinking abouc the proporrionalicy
grounds the Court’s grim conclusion in Ewing v. California (2003}): cthat
the Eighc Amendment’s proportionality requirement does not prohibic the
state of California from sentencing a repeat offender—who walked into a
pro shop of the El Segundo Golf Course and limped our with three golf
clubs, priced at $399 apiece, concealed in his pants leg—to a prison term
of 25 years o life under its “Three Strikes and You're Out” law.>'¢ Writing
for a plurality of the Courr, Justice Sandra Day O’Connor reasoned char,
when a defendant claims only that his own personal noncapital sentence
is disproportionate under the unique facts of his own case, the prospect
of big urilizarian benefits in dererrence and incapacitation can be enough
to satisfy the “narrow proportionality principle” implicit in the Eighth
Amendment’s prohibition of cruel and unusual punishment and so pass
constitucional muster. Under this “narrow proportionality principle,” the
Eighth Amendment does not forbid metely disproportionate sentences;
“[r]ather, it forbids only extreme sentences that are ‘grossly dispropor-
tionate’ to the crime”*” Because O'Connor roots this high threshold re-
quirement of “gross disproportionality” in the urilitarian concerns of de-
terrence and incapacitation, the “gross proportionality” test provides very
little protection against shockingly severe punishment. Even Justice Scalia,
himself no friend of the proportionality principle in Eighth Amendment
jurisprudence, rightly pointed out in his Ewing concurrence that “Propor-
tionaliry—the notion that punishment should fit the crime—is inherent-
ly a concept tied to che penological goal of retribution.” After noting that
Justice O’Connor’s plurality opinion “in alt fairness, dees not convincingly



establish chat 25-years-to-life is a "proportionate’ punishmene for stealing
three golf clubs,” he accurarely observed: “It becomes difficule to even speak
intelligently of ‘proportionality,” once “the State’s public-safery interest in
incapacitating and deterring recidivist felons” are given significant weight.
W hy such utilitarian factors have “anything to do with the principle of pro-
portionality is a mystery” he rightly concludes.
In another case decided with Ewing, Lockyer v. Andrade, Andrade
stole videotapes from a Kmart on two occasions, the first tfime taking
videotapes worch $84.70, che second, $68.84. Both offenses were classi-
fied as perty thefts—normally a misdemeanor—because both amounts
were under $200. Bur the three-strikes statute was applied 1o his case be-
cause of his previous convicrions: two counts of transporting marijuana,
two misdemeanor thefts, and three counts of residential burglary. Con-
sequently, for each of the petty thefts, he gor 25 to life, each sentence
to run consecutively. 50-year minimum for two petty thefis!? Writing
for a five-member majority, Justice O’Connor refused to overturn the
sentence on proportionality grounds, prompting Justice Souter, writing
for four dissenters, to say thae “[i]f Andrade’s sentence is not grossly dis-
proportionate, the principle has no meaning.”*"* If the demands of deter-
rence and incapacitation, these “serpenc-windings of utilitarianism,” can
render an extremely severe punishment permissible for a trivial offense,
then there’s no reason to think a Court following Justice O'Connor’s
approach would not uphold a 25-year (or even life) sentence for our
hypothetical turnstile jumper. For classic retributivists, such utilivarian
cost-benefir thinking would be irrelevant to the wrongness of sentenc-
ing a young person to life behind bars after her, say, fifth conviction for
turnstile jumping. In other words, many will object to the punishment
on grounds of fairness, not utilicy. However much such a punishment
promotes or protects the greater good or other intetests, proponents of
fairness in sentencing will insist, such severe punishmenrs are simply so
out of sync with her personal culpability that they are for that reason
alone “grossly disproportionate.”

For those whose moral intuitions balk at “25-years-to-life for stealing
three golf clubs.” or 2 50-ycar minimum for two petty thefts, or life impris-
onment for turnstile jumping, or a sentence of 200 years withour possibilicy
of parole (consecutive 10-year sentences on each of 20 counts) for a first-
rime offender for possession of 20 images of child pornography (that he had
downloaded from the interner®?), or a life sentence with the possibility



parole for a defendant who obrained $120.75 by false pretenses and whose
two prior offenses were felony convictions for “fraudulent use of a credic
card to obtain $80 worth of goods or services™ and for “a forged check in
the amount of $28.36,"* we do not find them “grossly disproportionate™
merely because we believe or intuit that there are less costly alternatives to
such severe sentences that would derer just as effectively. Many of us would
continue to find these punishemenes unconscionably disproportionate even
if we were totally convinced that less costly alternatives do not have the
same deterrent effect, because at bottom our intuitions abour proportion-
ate punishment are rooted in fairness rather than social utilicy: we object
to the unfairness of imposing more punishment on a wrongdoer than he
deserves. Our respect for the individual dignity of each person makes us
uncomfortable when we deal with them merely as a tool of social policy
or instrument of social engineering, a thing, which we do when we punish
people more than they in fairness deserve in order to promote and pro-
tect other interests. As these cases illustrate, consideracions of deterrence
and incapacitarion often support much more severe sentences than those
of retribution. Not always, in every case, of course—sometimes ucilitarian
factors may point to a punishment substantially less severe than retribucive
ones because moral panies or political fearmongering or other emotional
factors can push people to heap excessive moral blame on certain kinds of
wrongdocrs {¢.g., sexual and drug offenders), leading lawmakers to have an
exaggerated sense of the moral culpability of some wrongdoers and hence
punish them more than would lawmakers focusing just on deterrence and
incapacitation. Bur as we shall see, the recriburive approach to the propor-
tionality requirement provides courts with the most principled way to both
establish upper limits on sentences for violent or serious crimes and remain
true to the individualized justice imperative !

To its credit, SCOTUS has begun to deploy a broader interpretation of
the Eighth Amendment’s proportionality principle in death penalty cases to
provide constitutional protection against capital punishment for whole cate-
gorics of guilty murderers who, from a retributive standpoint, often lack sufhi-
cient subjective culpability to qualify as the "worst of the worst,” even though
the harm they caused generates great outrage, resentment, revulsion, anger,
hatred, and contempt in ordinary people. The Court has started to hold that
cerrain categories of killers cannot be sentenced ro death even if the gory and
gruesome details of che crime, or victim-impact testimony, are so gut-wrench-
ing that many sentencers would find the killer deathworthy.



The Coure’s first bold step in this direction came in the 2002 case of 4s-
kins v. Virginia, where the defendant and another man abducred the victim
at gunpoinr, robbed him of the money he was carrying, drove him to an au-
tomated bank machine in his truck where cameras recorded their withdrawal
of more cash, then took him to a secluded arca where they killed him with
cight shots. In the sentencing phase of the trial, the defense’s experr witness, a
forensic psychologist who had evaluared Ackins before trial, concluded that
he had an IQ of 59 (the mean score of the test is 100, with 1-3% of the popu-
lation havingan IQ between 70 and 75 or lower). The HWaodson/Lockett com-
mitment to individualized justice and unguided mitigation meant that the
jury heard about his cognitive and volitional deficiencies in the penalty phase.
Nevertheless, the jury decided that the aggravating factors (which in capital
crimes, recall, can include evidence irrelevant to the personal subjective cul-
pability of the wrongdoer, such as victim-impact statements) ourweighed the
mitigating ones and sentenced Atkins to death. Just because jurors, without
a trace of racial bias or any other social prejudice, take a wrongdoer’s mici-
gating circumstances or ateributes into consideration in assessing his or her
deathworthiness does not mean they will give them adequate weight ot keep
the inquiry into his or her desert focused on blame racher chan harm, on the
actor rather than the consequences of his act, on retriburion rather than re-
taliation and revenge. Racially neurral, fully individualized moral judgments
of wrongdoers are not the same as substantively fair moral judgments of
them. In other words, the Court has begun to recognize thar all-too-human
sentencers cannot be trusted to strike a fair and measured balance between
aggravating and mitigating factors in many capital murder cases, because, in
the words of the Court, the crime “in many cases will overwhelm a decent
person’s judgment.”2
Noting at the outser that the standards used to determine whether a pun-
ishment violates the Eighth Amendmenc’s prohibition of “excessive” sane-
tions are those evolving ones that prevail today rather than those in effect
when the Bill of Rights was adopted, the Atkins Court proceeds to formulate
a two-step process for assessing the “proportionality” of a capital sentence
(as opposed to non-capital sentences like those involved in Ewing and An-
drade): first, determine the content of today’s evolving standards and whether
there is an emerging societal consensus against capital punishment for certain
kinds of wrongdoers, and second, the Court’s own independent assessment
of the core penological justifications—retriburtion, deterrence, incapacita-
tion***—for the punishment. Note that in capital cases, the Courrt uses



“broader” test of proportionality than the “narrow proportionality princi-
ple” it uses in individual non-capital sentences where the Court must first
find as a threshold matter that a sentence is “grossly disproportionate,” a
nearly impossibly high threshold hurdle, as we saw in Ewing and Andrade.
In capital cases, in contrast, the Court has found a number of death sen-
tences disproportionate. When exccution rather than Life Without Pos-
sibility of Parole (LWOP) hangs in the balance, the Court immediately
locks at how other jurisdictions treat the crime at issue and how the same
jurisdiction trears other crimes-——essentially an inquiry into present public
judgment or evolving standards of decency.’*

As the first scep in its rwo-step process, the Arkins Court found evidence
of an emerging socieral consensus against executing such wrongdoers in the
consistent direction of legislative changes in many states, with more and
more states enacting statutes that exempt intellectually disabled the from
the death penalty. (The Court identifies 2 clearly retributive reason for this
emerging societal consensus on the impermissibility of executing inteliec-
tually disabled offenders, namely, because, due to their deficiencies in arcas
of reasoning, judgment, and control of their impulses, “they do notace with
the level of moral culpability that characterizes the most serious adulc crim-
inal conduct.”) Such consensus information—what most people and their
representatives believe and do—sometimes may be helpful in determining
the boundaries of morally acceptable beliefs and practices, buc the popular-
ity of belicfs and pracrices is not knockdown proof of their moral accepr-
abilicy. Because most Germans held anti-Semitic beliefs and atritudes in
the run up to WWI1I does not mean anti-Semitism was morally acceptable
anywhere or anytime, however popular at a given place and time. This same
problem arises in the area of self-dcfense, where reasonable beliefs are de-
fined as rypical (or popular} belicfs; therefore widespread anti-black beliefs
and fears are viewed as understandable and reasonable. Prevailing beliefs
and practices may reflect social prejudices that do not deserve judicial def-
erence from judges secking ro make principled decisions.

In the second step of its two-step assessment of the death penaley
(which from the principle-centered approach of Nigga Theory should be
the Court’s first and only step in its methodology}, the Askins Court exer-
cised its own independent judgment on whether the penological goals of
retriburion, deterrence, and incapaciration support an exemption from the
death penalry for this entire category of offenders. From a retributive stand-
peint, the Court finds chac disabilicies in areas of reasoning, judgment, and



impulse contrel make the intellectually disabled categorically less morally

culpable: “If the culpability of the average murderer is insufficient ro justify

the most extreme sanction available to the Stare, the lesser culpabiliry of the

intellecrually disabled offender surely does not merit that form of retribu-

tion.” When the Couct turns to the utilitarian justifications for punishing
the intellectually disabled, on the other hand, they offser ane another; the
same cognitive and volitional disabilities chat make the intellectually dis-
abled less like ro be deterred alse make them meore dangerous (because of
said lack of control} and so more in need of incapacitation.’® So in Atkins,
the retributive theory pulls the laboring oar in purting an upper limit on
punishment, narrowing the permissible scope of the death penalry.

Three years afeer Atkins, the Court again deployed its broader interpre-
tation of the Eighth Amendment’s proportionality principle to provide
constitutional protection against capital punishment for another whole
category of guilty murderers, holding in Raper v. Simmons (2005) that the
death penaley is a disproportionate punishment for offenders who were
juveniles at the time of their crimes. Following its 4rkins methodology,
it found an emerging societal consensus against the execution of juvenile
wrongdoers in a substantial number of states, an infrequent use of the
juvenile death penalty where it remained on the books, and a consistent
trend roward its elimination. Then the Courr invoked common experi-
ence—what “any parent knows™—and “scientific and sociological studies”
to show that “juvenile offenders cannot, with reliability, be classified among
the worse offenders” The Court also recognized “the comparative imma-
turity and irresponsibiliry of juveniles,” that juveniles “are more vulnerable
or susceprible to negative influences and outside pressures” and that the
personality traits of juveniles are “more transitory, less fixed” Then it con-
cluded that once “the diminished culpability of juveniles is recognized; it

is evident that the penological justifications for the death penalty apply to
them with lesser force than to adules3

L 4

The Supreme Court’s conclusion that whole categories of violent wrongdoers
(the intellectually disabled and juveniles) should be exempted frorm the death
penalry—based on mismatches between the subjective culpability of a class of
offenders and the severicy of their punishment—fits hand in glove with a core
thesis of this book, namely, that both legal decision-makers and laypersons



alike should practice profound epistemic humility in their moral condemna-
tions of wrongdoers, especially but not exclusively black ones, The Supreme
Courr recognized in Arkins and Sinsnons thac the inference from a bad ace
to a bad actor, from a violent and vicious crime to the most morally odious
and hence deathworthy criminal, is too noisy, cloudy, and unreliable when
wrongdoers have the cognitive and volitional limitations of juveniles and the
intellecrually disabled. It recognized that the moral judgmenes of factfind-
ers can’t be crusted when it comes to these kinds of wrongdoers, because the
gravity of the crime can “overwhelm a decent person’s judgment.” As we have
said, the temptation is too strong in many cases of violent homicide to shift
the focus from the blameworthiness of the wrongdoers to the gravity of the
hatm-—from retribution and just deserts to retaliation and revenge,

But once we acknowledge that the inferences of ordinary people about
the moral culpability of certain categories of wrongdoers are too noisy and
unreliable to make the basis of our most severe punishment, the obvious
next question becomes why we do nor, in fairness and consistency, recog-
nize that ordinary people are just as prone to make noisy and unreliable
inferences about anyone? Because up to 70% of deach row inmates are es-
timated to suffer some form of mental illness, categorically exempting this
class of offenders from the deach penalry could make deep cuts in capital
punishment.¥ Just as insaniry destroys, undermines, or diminishes a per-
son’s capacity to reject what is wrong and conform to what is right, so do
many forms of mental illness.

By the same token, so does child abuse. Given the desperate plight of bae-
tered children, a compassionate and consistent Court should consider a cate-
gorical exemption from the death penalty for such wrongdoers. Such a Court
should also consider a carcgorical exemprion from execurtion for wrongdoers
from wuly disadvantaged backgrounds. Judge David Bazelon proposed just
such a defense, first in a separate court opinion and then in a law review arti-
cle.® Bazelon's proposal grew our of his assessment that a number of defen-
dants suffered the same kinds of cognitive and volitional defects that consti-
tuee excuses in cases where mental illness is found, but that they could not
meer some of the rechnical requirements of the definition of legal insanicy.
Upon further reflection, Judge Bazelon realized that the mental impairments
afflicting these defendants were the product of social, economic, and cultue-
al deprivations or of racial discrimination, rather than of a clinically defined
mental illness. Accordingly, he proposed a jury instruction that would permic
acquittal where the crime was caused by the defendant’s disadvantaged back-



ground. Specifically, he would instruct the jury to acquit (whereas I'm mercly
proposing chat the offenders be spared exceution) if it found that, at the time
of the offense, the truly disadvantaged defendant’s “mental or emotional pro-
cesses or behavior controls were impaired to such an extent that he cannot
justly be held responsible for his act”

Although Judge Bazelon did not expect that his new instruction would
generate a flood of new acquittals, he hoped che instruction would foreejurors
to confront the causes of criminal behavior and thus compel the community
to own up to its responsibilicy for the crime and for the plight of the accused.
His position squares perfectly with Nigga Theory’s arguments in support of
our collective accountability for the foreseeable criminal consequences of our
criminogenic social conditions and unjust basis social structure. My hope is
thar a categorical exemption from the deach penalty for severcly disadvan-

taged wrongdocts would force us as a sociery to confront our criminogenic
social inequality and compel us to own up to our own responsibility for vi-
olenc crime. In Judge Bazelon's words, “It’s simply unjust to place people in
dehimanizing social conditions, to do nothing about those conditions, and
then to command those who suffer, ‘Behave—or else!™
And finally, once we acknowledge thar the inferences of ordinary people
are too noisy and unreliable to make the basis of our mest severe punish-
ments, we must also ask why we do not, in fairness and consistency, exernpr
all black wrongdoers from capital punishment on the ground thar, because
of empirically demonstrable biases such as attribution bias and ingroup em-
pathy bias, ordinary people on juries are just as prone to make noisy and
unreliable inferences about the subjective culpability and just deserts of
black wrongdoers.
For instance, in a Psychological Science article titled “Looking Deathwor-
thy: Pcrccived Stercotypicality of Black Defendants Predicts Capiral-Sen-
tencing Qutcomes,” researchers examined whether the likelihood of being
sentenced to death is influenced by the degree to which a black defendant is
perceived to have a stereotypically black appearance. Controlling for a wide
array of factors, they found that in cases involving a white victim, the more
stereotypically black a defendant is perceived to be, the more likely that
person is to be sentenced to death.?® For the same crime, ordinary people
not only judge black hearts and minds more harshly than white ones, but
the more stereotypically black a person’s heart or mind, the more severe his
or her moral condemnation. Hence, due to the kind of anti-black racial bias

buried in the cognitive unconscious of millions of Americans, inferences



that black wrongdoers are the “worst of the worst” are simply too noisy and
unrcliable to base executions on, Hence, consistent with the logic of Arkins
and Sizmmions, no black wrongdoers should be subject to the death penaley
for the foreseeable furure.

My analysis of the ubiquitous and undeniable phenomenon of moral luck
raises serious doubrs about the rationality, legitimacy, and reliability of our
moral condemnations not just of black wrongdoers, bur of 4 wrongdoers.
Morally, we are @#/ at the mercy of luck. The “self” of a wicked wrongdo-
er, like the “self” of a saint, is at botrom a tissue of contingencies. The up-
shot of that analysis was that we must practice epistemic humility in our
moral condemnation of all criminal wrongdoers; why wouldn’t we exempet
all wrongdoers from capital punishment on the ground of the counter-
intuitive and undeniable phenomenon of moral luck? An ordinary mid-
dle-class white man or woman who commits a violent offense can also be
at the mercy of factors beyond his or her control in the form of resuleant,
circumstantial, or constitutive luck. It takes cpistemic hubris rather than
humilicy to insist that our inferences about the moral culpability of even
the most privileged wrongdoers are so rational, legitimate, and reliable chat
we can execute them in the name of retributive justice. Nigga Theory em-
braces retributive justice because retribution concerns itself only with the
personal moral culpability of a wrongdoer. And since we know that moral
luck and unconscious bias expose our moral judgments of culpability as
irracional, illegitimare, and unreliable, cye-for-an-eye retributionists can
no longer coherently or convincingly defend their demands for the most
severe sentences. At minimum, the epistemic humility about our capacity
to rationally and reliably condemn wrongdoers should compel principled
retriburivises to reject the death penaley.



CONCLUSION | CODA

nce principled retribucionists fully reckon with cheir deep
and abiding human fallibility in making moral judgments
of others, including criminally violent others, they should
temper the hard edge of their retributive urge with compas-
sion and understanding for the human frailey of af{ wrongdoers they must
evaluate, The rights and intercsts of vietims of course must be recognized
and vindicated, bue that vindication need not take the form of the mose
punitive response possible. Too often, those of us who care about victims
from socially marginalized groups (such as Blacks, women, LGBTQ+ folk}
take the position thac the only way to show sufficient care and concern for
crime victims from those groups is to punish their victimizers as severely
as possible. Proponents of such a position may be referred ro as “carcer-
al progressives,” “carceral feminists,” or “carceral advocates for the socially
marginalized.” Even activists who generally oppose mass incarceration and
advocate for deep cuts in our prison population too often adopr punitive
and carceral attitudes when a violent crime has been commirred against a
member of a marginalized group, especially if che offender belongs to a so-
cially dominant one,
Take the case of Amber Guyger, the white police officer with the
Dallas Police Department who entered the aparement of Botham Jean, a
26-year-old black man who was sitting in his living room eating ice cream



and watching television. Ignoring several indications that she was on the
wrong floor and about to enter the wrong apartment, Guyger mistook
Jean’s apartment for her own; hearing someonc inside at a time when she
was safely sitvared outside the apartment, she ignored her training, did not
call for backup, barged in, mistaok him for an assailant, and shot him dead.
The entire encounter, including the shooting, happened within scconds.
Although Guyger testified at trial thac she drew her gun and commanded
the dark figure walking quickly toward her to present his hands, medical
testimony contradicted her, indicating that Jean was crouched at the time
ke was shot based on the trajectory of the buller. Despite persistently (and
alarmingly) low conviction rates for police-involved shootings, a jury con-
victed Guyger of murder. Prosecutors asked for a 28-year minimum prison
sentence but she ultimately received 10.

Some of Jean’s family members extended compassion and forgiveness
to Guyger, but many observers viewed her 10-year sentence as unwarranted
leniency-—a slap on the wrist. One core complaint in social media was chac
white wrongdoers in general and police officers who commit crimes in par-
ticular are more often beneficiaries of compassion for human frailty than
black wrongdoers. Some pointed to Crystal Mason, for instance, a black
Texas woman who mistakenly cast an illegal ballot in 2016 and was given
a five-year prison sentence, even with her probation officer testifying that
he did not notify her that she could nor vote. For all the reasons I discuss
on where bias lives in the substantive criminal law and adjudication of just
deserts, draconian and disproportionate sentences for black offenders are a
fearure of our criminal justice system, not a bug, quirk, or anomaly.

Nevertheless, I was deeply ambivalent abour the murder verdict for
Amber Guyger. The jury could have convicted her of murder, manslaugh-
ter, or acquitted her. The racial justice advocate in me ached for police
accountability in the form of a eriminal conviction, From a traditional,
carceral perspective, a conviction for murder, with its potential 99-year
maximum sentence in Texas, would send the strongest deterrence signal to
other members of law enforcement whose trigger fingers get extra itchy or
twitchy around ambiguous black men. Morcover, from the perspecrive of
the expressive function of criminal Jaw, a murder conviction could serve as
an authoritative, public expression, in the form of punishment, of moral
condemnation of officer-involved misconduct, as well as a “vindication™ or
affirmation of the dignity of innocent black people. Bur the decarcerarion
advocate in me who fights against excessively punitive punishment, even



for vialent offenders like Guyger, and who recognizes that atilitarian and
expressive approaches to criminal law that lean too heavily on deterrence
fuel racialized mass incarceration—that pare of me would have preferred
more lenient manslaughter conviction.

My kind of ambivalence doesn’t scem o bother carceral feminise Miy
chele Dauber, a law professor at Stanford who led a recall campaign againa
Aaron Persky, the California judge who drew national attention in 2Q)
when he sentenced a Stanford student, Brock Turner, to six months ir
for sexually assaulting an unconscious woman when he was 19 years
A jury found him guilty of sexual penetration with a forcign object ¢
intoxicated person, sexual penetration with a foreign object of an u»
scious person, and intent to commit rape. In addition to jail time, T}
also reccived three years of probation and was required to register as
offender. Stanford also expelled him and barred him from campus. Pep
was the Arst judge recalled in more than 80 years in California. QOppon
of the recall argued that it undermined judicial independence and y
make other judges more prone to impose severe sentences in cases wk
nicncy might be appropriate because, polirtically, it’s always safer for a
to throw the book ar a convicred criminal rather chan make allowansg,
his human frailty. Since nearly 70% of the people in prison in Calu
are Black or Latinx, the people who would suffer most from more pi
judges would not be white boys ar frat parries. Black and brown folky
bear the brunt of more zealous punishment. Clearly, Turner’s violent,
was odious and despicable. But six months in a cage followed by g
on a sexual offender registry, with its many serious privations anc
tions, was and is real punishment, especially for someone who wa\
ager at the time of his wrongdoing, in light of the growing recognij
the brains of yourh, and hence their cognitive and volitional cax h
not fully developed until their mid-20s.

Dauber and I have had a few Twiteer tussies over these issue
hinged on my contencion that episternic humility requires us to
ency, whenever appropriate, pitted against her carceral progressiy
manding vengeance for vulnerable victims. Nigga Theory challeny
committed ro making deep cuts in mass incarceration to resist the
urge when cthe temptation is strongese to otherize, monsterize, anc
a violent wrongdoer who has preyed on vulnerable and margina
tims—whether he is black or white. It also challenges us not to
wrongdoers who are polirical enemies in ways thar are draconian.



wrongdoers who escaped accountability for years and whom I accordingly
blasted regularly on social media and in lectures, speeches, talks, and pod-
cases were R. Kelly, Harvey Weinstein, and Paul Manafort.

+

R. Kelly has been charged with 11 new counts related to aggravared crim-
inal sex assault, criminal sex assault, and aggravared criminal sex abuse of
a victim between the ages of 13 and 16, according to court records. For
progressives dedicated ro ending racialized mass incarceration, he is a good
litmus test. When a powerful victimizer preys on young black girls, some of
this nation’s most marginalized and vulnerable victims, what is the prop-
er reaction? If as a progressive you preach “decarceration,” but violent and
mortally condemnable wrongdoers so inflame your retributive urge that you
can only think about retribution, retaliation, and revenge, then you're a
carceral progressive, because many people in prison are such offenders. If
we cannot curb our collective retriburive urge toward serious, sexual, and
violent offenders, we cannot make deep cuts in mass incarceration, because
so many people in prison commitred serious, sexual, and/or violent offens-
es. The brand of Critical Race Theory I've called “Nigga Theory” centers
on the most reviled criminals—like Stanley “Tookie” Williams, co-founder
of the Crips, whom We the People executed in 2005—because they are the
hardest to humanize. So even though I've been extremely critical of sexu-
al predators like Bill Cosby and R. Kelly for years, and have always added
my voice to the chorus of those demanding that they be held accountable,
that accountability should not simply be the most punitive punishment
possible. I've said the same ching about racist cops who under color of law
killed an unarmed black person. I first and foremost—as with Cosby and
R. Kelly—want the cop held accountable. But as a foc of mass incarceration
I can't consistendy demand the most punitive possible punishmenct—rthat
kind of demand is what got us mass incarceration. Mass incarceration is
a mentality, an ideology, a way of thinking about and responding ro seri-
ous offenders, accompanied by a politics of retaliation and revenge. So, like
many others, I'm rejoicing ac the prospect of R. Kelly finally being brought
to justice, bur we should resist reveling in the retributive urge,

Must R. Kelly be punished? Hell yeah! I don't go as far as those who
argue for the abolition of all prisons. To deter him from more assaults, to
deter other potential molesters, and to promote his own rehabilitation, he



must be removed from society for a significant amount of time, T by

question then is, what constitutes 2 “significant amount of time” for w <

rious and serial offender like R. Kelly? Demanding life withour parole re-

turns us to the same punitive responses and atticudes that wshered in e

New Jim Crow.” How much, then? This “how much” question is answered

very differently in different countries, and also very differently in the vame
country over time. Many states meted out much shorter sentences for mur-
der and manslaughter in the 1950s and 1960s than today. The just dewerrs
of serious wrongdoers aren’t discoverable facts of nature. Rather they're re-
flecrions of social judgments we collectively make abour whether w give
more weight to retribution, retaliation and revenge or restoration, rehabil-
itation and redemption in criminal matters,

Disgraced film mogul Harvey Weinstein allegedly sexually assaulted
scores of women. When Harvard Law professor Ronald Sullivan, Harvard’s
first black faculty dean, joined Weinstein’s defense team, the university re-
moved him from his position as dean. Students believed that defending
Harvey Weinsrein made Sullivan unfic to be their dean, and the university
agreed. But this undermines a core constimtional principle—that all defen-
dancs, even the most indefensible, are enided to legal counsel. Some argued
that students fecling uncomfortable was an adequate reason to remove him,
but that can't be the measure of 2 person’s fitness. Lots of people aren’t “com-
fortable” around Muslims, LGBTQ+ folk, and Blacks—but such prejudices
should never justify a dismissal. Discomfort rooted in prejudice—or other
rank irrationality—should never be the only justification required for remov-
ing someone from any position, whether dishwasher or dean,

1 have urged students and faculty to show leniency for men on death row
guiley of acts every bit as unconscionable as Weinstein. So in thatsense I, too,
have “represented”—and do “represent”—the moral equivalents of Wein-
stein, even though it upsets and offends many champions of “victims’ rights.

*

A student who follows me on Twitter said he'd feel frustrated if I represent-

ed Harvey Weinstein, but I told him he did not understand much abour my
racial and social justice work if he would feel frustrated about me represent-
ing and trying to humanize the most otherized, “nigga-rized” wrongdocrs
in America’s criminal justice system—murderers, rapists, and other violent
offenders. Mass incarceration, as a style of politics and way of looking at



the world, includes the idea that people who victimize members of social-
ly marginalized groups (like women or minoritics) are scum, and anyone
who represents such wrongdoers or their interests are scum. Racher than
“Nigga Theory” you could call my brand of Critical Race Theory “Scum
Theory,” inasmuch as it seeks to curb the retributive urge toward so-called
“scum” in the name of duc process, restoration, rehabilitation, and redemp-
tion, So when you advocate for greater compassion for a// wrongdoers, as
Nigga Theory does, you don't get to pick and choose among wrongdoers.
Nigga Theory gives real teeth to the mantra “All of Us or None” in criminal
macters—it doesn’t allow us to cherry-pick more sympathetic offenders. If
a socially marginalized vicrim suffers harm at the hands of a socially dom-
inant wrongdoer, erstwhile foes of mass incarceration turn into “law and
order” retributionists who view any regard for the interests of the accused
as proof of callous indifference for victims’ interests, As a foe of the carceral
state, paying the price of your convictions means respecting the rights and
interests of wrongdocrs—and not denigrating their advocates—even when
wrongdoers are accused of violent, heinous acts against victims from social-
ly marginalized groups.

Many of those supporting Harvard’s action against Sullivan today will
be preaching against mass incarceration tomorrow, without a trace of cog-
nitive dissonance. But tarring alleged wrongdoers and those who represent
with the same brush reflects the kind of mindser that fuels incarcerarcion.
It’s unfortunare Harvard did not rurn this into a teachable moment, opting
instead for expediency over principle. The message is clear to those of us
who advocate for the most stigmatized, otherized, and condemned among
us: Do so at your own professional peril. Stll, in my writing and acrivism
I'll keep representing the most loathed and despised wrongdoers among
us—the so-called niggas—and welcoming dialogues abour why. At the
same time, I'll keep fighting like hell for socially marginalized victims. It’s
possible, and necessary, to do both.*

*

Finally, consider the case of Paul Manafort, former lobbyist, political con-
sultant, and chair of Donald Trump’s presidential campaign, serving a pris-
on sentence for federal financial crimes. As news spread that Paul Manafort
mighe be transferred to Rikers Island and held in solitary confinemenc until
trial, I saw many left-leaning people rejoicing and issuing praise for “karma.”



Watching people in the criminal justice reform community cheering and
cclebrating a political enemy going to solitary confinement at Rikers was
a sad reminder that no one is immunc from the punitive impulse. Bur we,
must resist ie. We must be so principled in our calls for reform thar we wans
them even for our enemies.

Of course it can feel satisfying ro sce a person of privilege finally se:
to a place thart staggering numbers of black folk have been sent to thrgq
the years. Bur Rikers is still unfit for any human to have to suffer. Ever
Manafort. Rikers Island and Selitary Confinement are both rorturcs
one should be condemned to.

When we suppotr inhuman treatment and deny the presumption o
nocence for onc—no matter how much we might loathe them or chin
“deserve it”—we further fortify an unjust system for all. Qur system ow,
ized mass incarceration was literally built on anger and fear and hauy;
“the other.” Every time someone commits a horrific crime or a pary,
odious character gets caught, we must not simply repeac history.

If we ever want truly transformative change and deep, lasting cuy
mass incarceration, and more lenient sentences for wrongdoers, we
resist the strong temptation to inflict pain and suffering on others
name of justice. We must love and protect each other so radically thy
don’t allow our feelings for a few to legirimize pain and suffering
many. Supporting solitary confinement—legalized rorture chambersy
Paul Manafort means supporting it for everyone.

When someone like Manafort faces jail or prison, we sece who
cares abour fair sentencing and prison conditions and who doecsmy
can’t screamn for punitiveness with Manafore, then turn around anc
for leniency wich those with whom we symparhize. That's hypocrisy..
we demand draconian treatment for our political enemies, just kn~
when the laws are passed that support such treatment, they wog™
on people that lock like Paul Manafort. Because 89% of those or
Black and Latinx folk, and most are poor.

*

This book has made a frontal assault on the apparent moral and
ferences berween traditional Jim Crow and the current mass inca
of Blacks, upending these dichotomies by discrediting the widesp
conceptions about morality, psychology, and law on which such



rest, misconceptions thar obstruce a view of the social oppression #z volun-
tary self-destruction. If Nigga Theory’s assaule on these commonsense dis-
tinctions has succeeded, readers will be better able to sec both traditional Jim
Crow and the mass incarceration of Blacks as analogous social injustices.

Nigga Theory weaves together three distinct but interdependent storics
aimed at unifying law-abiding Americans and black criminals who bear the
brunt of our criminal justice system:

1. anew "law and psychology” story;

2. anabsurd but true “law and morality” story; and

3. an edgy “law and language” story about what Toni Morrison calls
“the midwifery properties of language” in which the “troublesome™
but perfectly apt word “nigga” plays the leading role and from
which this book takes its tide.

By subverting the moral and legal distinctions between black criminals
and non-criminals, the fiest two stories set the stage for the N-word-laden
third. First the “law and psychology” story showed how unconscious bias
in judges and jurors makes the legal distincrions between black criminals
and non-criminals error-ridden and unreliable. It focuses on how uncon-
scious mental processes undermine the objectivity and neurrality of “the
rule of law” It demonstrates how black criminals are forged, not found in
the “factfinding” process of a criminal trial, how criminals are created by
the bias-ridden cognitive unconscious of judges and jurors. To prove this
poin, I first created a new model of one of the oldest requirements in An-
glo-American criminal law—namely, that of a “eriminal intent” or “vicious
will” or “guilty mind” or “mens rea”—and then used this new model to
reveal where bias lives in the eriminal law and its processes, This story shows
how unconscious bias induces honest, well-meaning, racially liberal judges
and jurors to make harsher moral judgments of black wrongdoers than of
similarly situared white ones, and thus in a real sense they manufacrure,
min, or “socially construct” many black criminals in the jury box.

The book’s “law and morality” story vook one of the most fertile insights
in moral philosophy, the paradox of motal luck, and used it ro systematically
artack the moral distincrion between criminals and non-criminals. The ab-
surd and radically counterintuirive but irresistible finding of moral philoso-
phers that 4/ praise and blame and moral responsibility tutns on fortuity—
it's all 2 crapshoot—provided a fresh framework and vocabulacy for thinking



about age-old questions of free will and moral responsibility in criminal
matters, A different part of the book’s law and morality story was about how
much room the law gives judges and jurors to dircetly judge the wickedness
of wrongdoers, how such moral judgments are based on sympathy rather
than moral maxims or categorical imperatives, and hence how unconscious
mental processes like “ingroup empathy bias” and “ateribution bias™ cause
ordinary decision makers to make systematically harsher moral judgments
of black hearts and minds than of similarly situated white ones. By focusing
on the role of empathy and artribution in the moral judgments that ordinary
people make of others, the book provides a fresh framework for understand-
ing the relationship between moral judgments and unconscious bias.

Despite its assault on conventional morality, this book is moral through
and through: it seeks to activate the capacities for sympathy, empathy, and
underseanding in its reader toward reviled wrongdoers.

By undermining the psychological and moral bases for our tendency to
automarically otherize or niggarize violent black offenders, these first two
stories paved the way for the third story about “law and language” and the
power of creative word work—including transgressive, disrepurable, and
uncomfortable words and symbols—to create political solidarity, produce
social change, and promote racial justice.

Language is something lawyers and law professors like me think abouc
a lot—we live with a constant and forced recognition of its nuances and

complexities. [ ask my law students to think abour four occuparions whose
bread and butter is word work: Lawyers, Whriters, Poets, and Rappers. L en-
courage them to see links berween the poetic and the legal imagination, to
see the lJaw—in its hunger to connect the general with the particular, in its
metaphorical movements, and in its ceaseless struggle with the limits of lan-
guage—as a kind of poetry. I encourage them to see gangsta rap as political
communication, as an important way we have of living with language and
with each other through language.

This book used the N-word to test and prove two core premises
the “law and literature” movement: first, the mreerability of meaning clairg
that language is not stable but changing, and second, the politics of lary
grage claim that language is perpetually remade by its speakers, who
themselves remade, both as individuals and as communities, in whaw _
say. Because the NAACP buried the N-word in Detroit in 2007 precisc
on grounds of its indclibly negative meaning, it provided a perfect test
the muetability of meaning claim; and because the work of Ice Cube, Tup



Shakur, Nas, Jay-Z, and other artfully vulgar “gangsta rap” arrists clearly has
political content as they liberally sprinkle the N-word through their lyrics,
the word also provided a perfect test of the palitics of language claim thac all
language—cven the vilest—is perpetually remade by its speakers, who are
themselves remade, both as individuals and as communities, in what they
say. Nigga Theory’s expanded definition of “language” includes nonlinguistic
forms of symbolic communication—including Afros, hoodies, tatroos, mu-
si¢, dance, sculpture, paincing, archirecture, and marching bands—and most
humanities and fine arts. All these objects, performances, and forms of ex-
pression can be seen as political communicarion, revealing the political power
of the beautiful and the sublime.

When words lose their meaning, as the detached and calcified language
of the academy had for me, the question becomes whether the speaker can
make a new language, remake an old one, or radically repurpose old words
to serve new ends? I opted to radically repurpose “nigga” and “Nigga”
throughout this text to establish a critical, adversarial, oppositional relation
with conventional moral and legal language and to reconsticute my culeur-
al resources—my possibilities for establishing and maintaining meaning—
to make them adequate to my needs. Specifically, I inverted the N-word's
negative moral meaning into a call for solidarity in carchphrases like “Call
me a Nigga” and “my Niggas” to pinpoint unwarranted condemnations of
black criminals and to forcefully challenge the legal and moral distinction
between criminals and non-criminals, moral guilt and moral innocence,
blame and praise, the wicked and the worthy—to strongly contest, in oth-
er words, the legal and moral distinction berween so-called niggas and the
law-abiding rest of us. Puc differently, implicit in every inverted, positive use
of the word “Nigga” in this book—and even in many of my wry negative
deployments of it—was a substantive critique of prevailing moral and legal
vocabularies and frameworks. I use the N-word to show how individual and
social identities are established and maintained in language and how people
use words—sometimes the very same word—to embrace ot push away, rec-
ognize or deny, others.

A Royal typewriter and the Queen’s English was all that stood between
my dad and a lifetime in a cage. I hope that in this book’s reflections on the
midwifery properties of word work, the reader could hear the echoes of his
manual keyboard click-clacking from a long-ago caprivity. As Toni Morri-
son put it, “We die. That may be the meaning of life. But we do language.
That may be the measure of our lives”
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JL. Austin, Horw to Do Things with Words {Oxford University Press, 1962).

Tupac Shakur, “Life Goes On; Al Eyez on Me {Death Row and Interscope Records,
1996).

A recent study, “The Impact of Light Skin on Prison Time for Black Female Offenders,”
by Jill Viglione, Lance Hannon, and Robert DeFina of Villanova University assesses
how perceived skin tone is relared to the maximum prison sentence and time served for
asample of over 12,158 black women imprisoned in North Carolinabetween 1995 and
2009. The authors controlled for factoss such as prior record, conviction date, prison
misconduce, 2nd being thin, as well as whether the woman was conviceed of homicideor
robbery since these crimes wsually carry lengthy prison sentences. With regard to prison
sentences, their resules indicared thae women deemed o have light skin are sertenced to
approxismately 12% less ime behind bars than their darker skinned counterparts, The
results also show thar having light skin reduces the actual time served by approximately
11%. The authors conclude that it is not sufficient to understand racial discriminationin
terms of relative advantages of whites compared vo non-whires. Among blacks, charac-
teristics associated with whiteness appear to also have a significant impact on important
life outcomes. The Secial Science Jorrnal 48 (2011): 250-258. Furthermore, researchers
have examined whether the likelihood of being sentenced o death is influenced by the
degree to which a black defendant is perceived to have a stercotypically black appear-
ance. Conurolling for a wide array of factors, they found that in cases involving a White
victim, the moge stereotypically black a defendant is percejved ro be, the more likely
thac person is to be sentenced to death. Jennifer L. Ebechardt, Paul G. Davies, Valeric J.
Purdic-Vaughns, and Sheri Lynn Johnson, “Looking Preathworthy: Perceived Stercoryp-
icality of Black Defendants Predicts Capiral-Sentencing Ouccomes,’ Prychology Science
17 (2006): 383-386. Sce also Jennifer L. Ebethardr, Phillip Adba Goff, Valeric J. Pu-
due, and Paul G. Davies, “Secing Black: Race, Crime, and Visual Processing,” Jenrnal of
Personality and Psycholagy 87 (2004): 876-893, finding thar police officers view more
stereotypically black faces as more criminal; in other words, police officers imbue physi-
cal variation with criminal meaning—the “more black™ an individual appears, the maze
criminal thar individual is seen to be.

Eric Foner, Tomn Paine and Revolutionary America (Oxford Universicy Press, 2003), 66,

Kimbery Chrisman-Campbell, “When American Suffragists Tried to “Wear the Pants)”
The Arlantic, june 12,2019,

Dalina Castellanos, “Geraldo Rivera: Hoodie Responsible for Trayvon Mardin's Deach”



Los Anugeles Tintes, March 23,2012,

7 Kamala Harris, The Truths 1z Hold: An American Jonrney (Penguin, 2019}

8  Larsen, a nco-Nazi, was amested for a crime he did not commit, was poocly represented,
and was convicted and given 25 to life under the three strikes law. When the Innocence
Project established the facts of the case, Harris worked against his release. Victoria Kim
and Westen Phippen, “Man behind Bars Tivo Years after Judge Orders Release;” Los A
geles Times, August 21,2012,

9  Molly Redden, “The Human Costs of Kamala Harris' War on Truancy,” Huffington Post,
March 27,2019,

10 Casey Tolan, *Campaign Fact Check: Here's How Kamala Harris Really Prosecured
Marijuana Cases,” San Jose Mercury News, Seprember 11,2019,

N Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorbindness
{The New Press, 2010), 209, 6, 101, 102. Sec also page 60: “Convictions for drug of-
fenses are the single mast important cause of the explosion in incarceration rates in the
United States...Nothing has contribured mote to the systematic mass incarceration of
people of color in the United Srates than the War on Drugs”

12 H.216,215217

13 [, 216. One reason the New Jim Crow analogy works so well for low-level non-
violent offenses like drug use, gambling, or non-coercive prostitution is because
through conventional moral lenses voluntary transactions between consenting
adults raise issues of paternalism and personal choice that make it questionable chat
they should even constitute criminally culpable conduct at all. What the law viewed
as a vice in one cra (alcohol, weed, interracial and same-sex intimacy) may be widely
acceprable in another. So punishing low-level nonviolent offenders over voluntary
rransactions berween consenting adules increasingly runs contrary to che evolving
moral standards of many Americans in criminal martters. Bur for many, applying
those same “evolving” buc still conventional moral lenses to violent offenders wreaks
havoc with the New Jim Crow analogy. Accordingly, in keeping with prevailing val-
ues and moral norms, Alexander draws a deep distinction berween violent and non-
violent offenders and ateributes racialized mass incarceration to racist crackdowns
on the lateer.

14 US Department of Justice Burcau of Justice Statistics (December 2016 and April 2019):
at year’s end 2015, state and federal prisons had jurisdicrion over 1,526,792 prisoners,

only 196,455 of whom were held in federal prisons; at yearend 2017, the number of pris-
oners under state and federal jurisdicdion dropped to 1,489,363 people, only 183,058 of
whom were held in federal prisons.

15 Violent offenses drove 60% of the growth since 1990 in state prisons, where 86% of

US prisoners reside. German Lopez, “Want to End Mass Incarceration? This Poll



[
LT3 . K]

Ky

RS

Should Waorey You,” Tax, Sepivmbar 7, 2016,

New Jioe Crore, 228

Jarmves Bowvd Whice, Hew (mch Foa fhes Mo s Dy ne gy € o0, e
1988, 1.1-20.

Chaplinsky v New Haonpdize, 13 US 306840910

Alexandes, N fisn Crone, 238 261

I 6.

Ta.. S8 "Onee B ISRV ) I TR S SR TR i R T T P P T
der——this time the cinil dichio anc ol e 1000 4, T
control wis croared Iy evplosing v e ] ol e e ,

e of o e 1 : 1 .
MICDEN OF poar ind wi IR RN NG TN [TV LR ] PP T S
ed by racison s 2B o s oo o el b e o
concerns, Yoo rake, ihan vl pane vl e Ve ¢ - 1.
allow angees !"), N [ . :

U S b | ) .
trarion. omd ana et aowod o andd o e . )
rasan” e ST,

Mapicpih, " Tae Ve Nl S L b .

W e, NV R T Ve o e .
R RS URFRC IS FRYENLA | BITITE ot v .

TR R T I T RPN IR

T T Y ‘:'!‘in‘\i-‘.lo ot [LCEEE L H
RYTeTE H (TR S A R Lo,
i R RTTRR M T O FET e s
[ ) KRPETIo }.‘,-;.I. m N Lty e . ,
I SR NTITTE ' WiV N e A Thp e
Looh TR
e e 2R

. o L . LIS TR R O



34
35
36

37

38

39

40

4

42

43

45

Personal communication.

Rawls, John. Theory of Justice. Cambridge: Bé[kmp Press of Harvard UP, 1971.

Thomas Nagel, Moral Luck, in Mortal Questions (Cambridge University Press, 1979),
24; Bemnard Williams, “Moral Luck,” in Moral Luck: Philosopbical Papers 1973
1980 {Cambridge University Press, 1981), 20.

What follows is a reworking, for the purpose of this book, of an article by the same
name. I dedicated that Obio State Journal of Criminal Law article co the Ohio State
Law School students who in the late 19605 helped my wrongfully convicted dad
find the key to his own jaithouse door in the hornbooks, casebooks, treatises, and
reporters that they provided. #Pocticjustice

See Richard Rorty, Contingency, frony, and Sofidarity (Cambridge University Press,
1989), 28-34, which identifies metaphoric redescription as the source of revolu-
tions in science, morality, and law.

Sce Model Penal Code and Commentaries, Comment to §210.2 ac 21-22 (1980): “In
aprosecution for murder, however, the Code calls for the further judgment whecher
the actor’s conscious disregard of the risk, under the circumstances, manifests ex-
treme indifference to the value of human life. The significance of purpose or knowl-
edge as a standard of culpability is chat, cases of provocation or other mitigation
apart, purposeful or knowing homicide demonsteates precisely such indifference to
the value of human life”

See Commonwealth v. Malone, 47 A.2d 445, 447 (Pa. 1946) (quoring 4 William
Blackstone, Commentaries *199). “At common law, the ‘grand criterion’ which ‘dis-
tinguished murder from other killing’ was malice on the part of the killer and [for
unincentional killings] this malice was ... ‘the dictate of a wicked, depraved and ma-
lignant heart.”

Iee Cube, “The Nigga Ya Love to Hate,” on AmeriaKKKa’s Most Wanted {Universal
Music Group, 1990). Then USC President Steven B. Sample made this comment
in criticism of Ice Cube’s performance of “Fuck tha Police” on the stage of Bovard
Audirorium as pare of Race, Rap, and Redemption.

Sanford H. Kadish et al,, Criminal Law and Its Processes, 9th ed. {Aspen Publishers,
2012}, 7; “For an inner-city black male, the lifetime risk of arrest and incarceration
may approach 90 percent,” citing Jerome G, Miller, Hobbling a Generation: Young
African dmerican Males in the Criminal Justice Systems of America’s Cities: Baltimore,
Maryland (National Center on Institutions and Alrernatives, 1992).

Sec White, When Words Lose Their Meaning, 284.

Sce generally Randall Kennedy, Nigger: The Strange Career of a Troublesome Word
(2002), 28

H.L.A. Harx, Punishment and Responsibilisy: Essays in the Philosophy of Law, 2nd ed. (Ox-



46
47

49

50

51

52

53

ford University Press, 2008), 231; Immanucl Kane, The Philosophy of Law (W, Hastie

trans., Edinburgh, 1887), 228; Herbere Morris, On Guilt and Innocence (University of

California Press, 1976), 3%; Mcir Dan-Cohen, "Causation,” Encyclopedia of Crime and

Justice (Macmillan, 1983), 1:165-66.

White, When Wards Lose Their Meaning, 17.

Toni Morrison, *Lecture Upon the Award of the Nobel Prize for Literature” (Dec. 7,
1993), available ar hatp://www.nobelprize.org/nobel_prizes/lirerature/laureates/ 1993/
morrison-lecturehoml,

Rorty, Contingency, 20,37.

See generally Lauren J. Krivo and Ruth D. Peterson, “Exemely Disadvantaged Neigh-
bothoods and Urban Crime] Social Forces75 (1996): 619; Lauren J. Krivo and Ruth D.
Peterson, “The Structural Contexe of Homicide: Accounting for Racial Differences in
Process” dmerican Sociological Review 65 (2000): 547; Ruth D, Peterson and Lauren J.
Krivo, “Macrostruccural Analyses of Race, Ethnicity, and Violent Crime: Recent Les~
sons and New Directions for Rescarch!” Anmreal Review of Seciology 3 (2005): 331; Ruthw
D. Peterson and Lauren J. Krivo, “Race, Residence, and Violent Crime: A Structure
Inequality,’ Kansas Law Review 57 (2009): 903.

Brian Mann, “Timeline; Black America’s Surprising 40-Year Support for the DmgV]
PrisonTime, Aug. 12,2013; Naomi Murakawa, The First Civil Right: How Liberan. .
Prison America (Oxford Universicy Press, 2014), 124: *13 of 20 voting members g
CBC had voted for the Anti-Drug Abuse Act of 1986

Michael Hartington, The Other America: Poverty in the United States (Macmillan, 196
15,17.

Danicl Parrick Moynihan, The Negro Family: The Case For National Action (Office of §
icy Planning and Rescarch, United States Drep't of Labor, 1965) available at hep:/
stanford.edu/~mrosenfe/ Moynihan's%620The%20Ncgro%2 0Family.pdf; Edwardy
Banfteld, The Unbeavenely City Revisited (Scott Foresman, 1974), 61-62.

“Ivis when a system of cultural values extols, virtually above all else, certain commor
cess goals for the population ar large, while the social structure rigorously reseri
completely closes access to approved modes of reaching these goals for a cor
part of the same populacion, that devianc behavior ensues on a large scale” N
Mervon, Social Theory And Social Structreve (Free Press, 1968), 200; sce also Re'
ton, “Social Structure and Anomie; dwierican Sociological Review 3 (1938): 67
Messner and Richard Rosenfeld, Crinie and the American Dreamn, Sth ed. (Way
2013),9-10.

54 Barbara Ehrenreich, “Rediscovering Poverry: How We Cured “The Culture of

Not Poverty ltself,” TornDisparch, Mar. 15, 2012, As Barbara Ehrenreich pot.
Charles Murray argued in his popular 1984 book Lasing Groseud thaz “anv



55

56

58

59

60

help the poor with their marerial circumstances would only have the unexpected conse-
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dent in 2 racially stradified socicty into distinet neighborhood environments. Douglas S,
Massey and Nancy A Denton, dmevican Apartheid: Segregation and the Making of the
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This victim-centered approach s incident-focused and begins the narrative with the
crime. Like critiques of torrs and contract law, the critique of this approach is char
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Code’s more expanded formulation of the heat of passion defense (that is, the “ex-
treme emosional disturbance” defense) has aggravated the unfaimncss to women of
the provocation defense by expanding greadly the kinds of frictions in intimate see-
tings that may suffice to reduce a killing from murder to manslaughter.
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differendy, if more uncxcused Black eriminals mean more Niggas in prison, then



83
84

85
86

87
88

B89

90

91

92

93
94

rejecting excuses and landing morc Niggas in prison may be good policy for Black
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are areal bargain.” This legic applics even to relatively minor, nonviolent infractions,
like broken windows, curfew violations, or nonviolent drug activity. See Kennedy,
Race, 304.
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moral perceptions, reinforced by language.... The autonomy doctrine, expressing itself
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through its corollary the doctrine of novus actus intervenicns, teaches that the individ-
ual’s will is the autonomous (sclf-regularing) prime causc of behaviour”
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Jonathan Marshall and Peter Dale Scott, Cocaine Politics: Drugs, Armics, and the CIA
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“Posed in connection with the retcibusive goal of punishment, the question of causation
{namely, 'Is there a causal refation berween A's conduct and B's death?’) amounts to
asking whether punishing A is necessary to satisfy the rerributive usge aroused by the
factof Blsdeach” Jd.

Kane, Foundations for the Metapliysics of Morals, quoted in Nagel, Mortal Questions
(Cambridge Universicy Press, 1979), 24.
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Judicatae 5 {1951): 29,29-30.
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Another justfication for the death penaley and other punishments concems whar I'll
call the expressive function of criminal punishment. The way you express your care
and concern for victims from socially marginalized or vulnerable groups—women,
blacks, LGBTQ folk, children—is to be as punitive as possible with their victimizers,
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happiness: in other words, to exclude mischicf”

Euwingv. Colifarnia 258 US 11 (2003),

‘This “narow” formulation of the Eighth Amendment’s proportionality principle
comes from Justice Kennedy's concurrence in Harsnelin (where the Court upheld a
sentence of life withour possibility of parole for a first offender found guilty of pos-
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proportionality principles ... distilled in Justice Kennedy's [Harmelin] concurrence
guide our application of the Eighth Amendmenc”
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for the crime of rape is grossly disproportionate and excessive punishment, and it is
therefore forbidden by the Eighth Amendment as cruel and unusual. The objeetive
evidence of present public judgment or evolving standards of deceacy the Court con-
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sentence for rape of an adule woman, that it was authorized for rape in only two other
states, bue only when the victim was a child (later, the Court in Kenedy v. Lonitiana,
554 US 407 (2008) makes death impermissible even for rape of a child), and chat, in
the vast majority of rape convictions in Georgia (9 out of 10) since 1973, jurics had
not imposed the death sentence.

Atkins v. Virginia 536 US 304 (2002): "As Penry demonstrated, moreover, reliance on
mental recardation asa mitigating factor can be a two-edged sword chat may enhance the
likelihood that the aggravating factor of future dangerousness will be found by chejury”

Significandy, the Court in Roper considered evidence of socieral consensus other than
domestic legislation, giving greater attention and weight to intemational laws and per-
spectives than it had in Atkins. The Court nored that “the United States is the only

country in the world that continues to give official sanction to the juvenile death pen-



aley,” that internacional human rights conventions had repudiated capiral punishment
for juveniles, and that the United Kingdom (the soil of erigin for our Anglo-Ametican
legal system) had long ago renounced the practice. Roper v. Sinmnons, 543 US 551,
$69.571.

327 Kadish, eral, Criminal Law, 10th ed., 1024,
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Law. Southern California Law Review 49 {1976): 385.

329  Jennifer L. Eberhardr. Paul G. Davies, Valerie J. Puedie-Vaughns, and Sheri Lynn John-
son, “Looking Deathworthy: Perceived Stereorypicality of Black Defendants Predicts
Capical-Sentencing Qurcomes, Piyehofogical Stience 17 (2006): 383-386.

330 For folk daiming that Prof. Ronald Sullivan was fired as a Harvard dean because he was
generally failing to promote a positive campus climate rather than because he chose to
represent Weinstein, please do a lirle math and exercise 2 modicum of common sense.
Harvard did no inidate a review of Winthrop's “climate” und] AFTER Sullivan joined
Weinstein’s team, AFTER Harvard emailed students thae his ‘choice’ to do so might be
a problem, and AFTER weeks of student proeests {including vandalism) due 1o his rep-
resentation of Weinstein, Clearly the brouhaha ser off by Sullivan’s decision to represent
Weinstein preceded and precipitated the investigation into Winthrop’ climate. And
studenes who campaigned for his removal because of his decision celebrated Harvard's
action as proof of their agency. Don't be mealy-mouthed. f you think Sullivan could not
be 2 good dean and represent Weinstein at the same time, fine, say so—own it! Don't
rwist timelines and deny obvious connections to disguise your ue concems. When
demagogues on the right do that, we rightly excoriate them, Some left-leaning folk who
deny that Sullivan’s dismissal was caused—at least in parc—Dby his decision to represent
Weinstein, despite the dimeline, illustrate the power of motivated reasoning: they want
tosupport the students without trashing vital values, so they say, “Sullivan’s disnissal had
nothing to do with who he represented, it was ocher non-objectionable factors—name-
ly, his own personal deficiencies—thar explain his plight™ as they celcbrate the polirical
agency and success of the students protesting him for representing Weinstein, Don't in-
sule the intelligence of anyone who ean look at a timeline with fictions aboue Sullivan’s

own internal deficiencies causing his dismissal rather than political expediency and the
exigencies of the #M¢Too movement. Bue the very valid and too-long-ignored concemns
of the #McToo movemen shouldn't render iszelevant the coneens of the anti-carceral
movement, which gives great weight to fair process protections—including a presump-
tion of innocence and zealous advocacy—for accused persons.

It's especially hard for some of my friends on the {ef to remain faithful o fir pro-

cess protections when victims are from socially marginalized groups (e, women, racial



minorities) and victimizers are from socially dominant ones (men, whites). It hard for
me, too! It's hard to carc abour the tights of allcged rapists when we know how many
of them roam free and how many rape victims are never belicved or vindicated. Stick-
ing to certain principles can be hard, costly, unpopular, and uncomfortable. But down
the unprincipled road more massive racialized mass incarceration lies. Thar’s the lesson
Harvard should have modeled for its students. Instead it modeled hypocrisy—it showed
how an Institution can extol the virtues of fair process and academic freedom in theory
while undermining both in praceice.
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“AMUST-READ FOR ANYONE INTERESTED IN UNDERSTANDING
AND DISMANTLING MASS INCARCERATION.”
—Chesa Boudin, District Attorney of San Francisco

A merica’s criminal justice systemis among the deadliest and most racist in'the world, and it dispropor-
tionately targets Black Americans, who are also disproportionately,poor, hungry, houseless, Jobless,
sick, and poorly educated. By every metric of misery, this nation does not act like Black Lives Matter s

In order to break out of the trap of racialized mass incarceration and relentless racial oppression, we;
society, need to rethink our basic assumptions about blame and punishment; words and symbols
perceptions and judgments, morality, politics, and the power. of the performing|arts.

N’gga Theory interrogates conventional assumptions and frames a transformative new way,9
ing about: law, language, moral judgments, politics, and transgressive art—especially profone
like/gangsta rap—and exposes where racial bias lives in the administration of justice and everyduv llfe ¥

Professor Jody Armour.(Negrophobia and Reasonable Racism) calls for bold action: electing progres-
sive prosecutors, defunding or dismantling the police, abolition of the prison-industrial complex. But
only after eradicating the anti-black bias buried in the hearts and minds of millions of Americans
and baked into our legal system will we be able to say that Black Lives Matter in America.

“An explosive/analysis of language and law ... Jody Armour.maps out a new,form of solidal
—Dr. Steven\W. Thrasher, Daniel H. Renberg Chair. of Social Justice in Reporti
and Assistant Professor. of lou?tolism at Northwestern University

“Alconfirmation.and a revelotlon N*gga Theoryls a masterplece A
—Kate Chatfield, Senior Advisor for Legislation and Policy at The Justice€ol

“A call to uplift the human dignity of the individual$
—Dan Satterberg, King County Prosecuting Attorey

“l.applaud Jody/Armour’s heroism,and.bravery for |Ilum|nat1:§ the entre
justice system and its/disproportionate |mpact-on Blackiand B ) ities.’ . SS—
—Marilyn ). Mosby, MMMCW State's "_, —ai T

“A powerful exploration of race, class, and justice; particularly criminal/justice, in today's America-
— James F. McHugh, Former Associate Justice of the Massachusetts Appeals Court

“Critical andtimely work:!
—Miriam Aroni Krinsky, Founder and Executive Director,of Fair/and just: Pmsccutlom
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