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Here’s an update on the latest  developments in 
2023 heal th insurance for S corporat ion owners. 
As a more-than-2-percent S corporat ion owner, 
you are ent i t led to some good news when i t  comes 
to your heal th insurance.

To ensure that your heal th insurance deduct ions 
are in order,  and to avoid the $100-a-day penal t ies 
for  v io lat ing the rules of  the Affordable Care Act 
(ACA),  you should take the fol lowing steps:

1.  Get the cost of  the heal th insurance on 
the S corporat ion’s books, ei ther by making 
the premium payments direct ly or through 
reimbursement.

2.  Ensure that the S corporat ion includes 
the heal th insurance premiums on the 
owner-employee’s W-2 form, including the 
addi t ional  compensat ion in box 1 but not in 
boxes 3 or 5.

3.  I f  you are an owner-employee with more 
than 2 percent ownership,  c la im the heal th 
insurance deduct ion as “sel f -employed 
heal th insurance” on l ine 17 of  Schedule 

1 of  Form 1040. You must meet the two 
rules of  not  having access to employer-
subsidized heal th insurance and having 
adequate salary.

For rank-and-f i le employees, the S 
corporat ion does not have to provide heal th 
insurance benef i ts,  but  i f  i t  does, i t  must use 
an acceptable ACA plan, such as (among 
others) the qual i f ied smal l  employer heal th 
reimbursement arrangement (QSEHRA) or the 
indiv idual  coverage HRA (ICHRA). 

The S corporat ion can reimburse more-than-
2-percent owners for  indiv idual ly purchased 
insurance without any penal t ies,  but  i f  i t 
re imburses rank-and-f i le employees without 
using the QSEHRA or ICHRA, i t  faces the 
$100-a-day penal ty per employee.

I f  you are looking to provide heal th benef i ts to 
employees through the S corporat ion,  there are 
many tax-advantaged opt ions avai lable.  I f  the 
S corporat ion provides group heal th insurance 
to al l  employees, including the shareholder-
employee, the same rules apply.
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As you are l ikely aware, i f  you have an IRA or 
other tax-deferred ret i rement account,  you must 
start  taking required minimum distr ibut ions 
(RMDs) once you reach a certain age. 

The SECURE 2.0 Act raises the age at  which 
RMDs must f i rst  be taken, f rom age 72 to age 
75, over the next 10 years.  Speci f ical ly,  the RMD 
age wi l l  be 73 for those born between 1951 and 
1959 and 75 for those born in 1960 or later.

The purpose of  RMDs is to ensure that you use 
the funds in your ret i rement accounts whi le you 
are st i l l  a l ive,  rather than using those accounts 
as an estate planning device to pass money to 
your heirs tax-free.

The amount you are required to wi thdraw as an 
RMD depends on your age and the balance of 
your ret i rement account as of  December 31 of  the 
previous year.  RMDs are required for t radi t ional 
IRAs; SEP-IRAs; SIMPLE IRAs; solo 401(k) 
plans; and al l  employer-sponsored tax-deferred 
ret i rement plans, including 401(k) plans, 403(b) 
plans, prof i t -shar ing plans, and 457(b) plans.

Your f i rst  RMD must be taken by Apr i l  1 of  the 
year fo l lowing the year you reach the age of 
RMD. For example,  i f  you turn 73 in 2024, you 
have unt i l  Apr i l  1,  2025, to take your f i rst  taxable 
RMD. And then, including in 2025 and every year 

thereafter,  you must take an annual  RMD on or 
before December 31.

I t ’s  important to note that  taking two RMDs in 
one year could increase your tax bracket and 
even your Medicare premiums. I f  you are faced 
with th is s i tuat ion,  i t ’s  best  to take the f i rst  RMD 
in the year you reach the age of  RMD.

In the past,  the IRS imposed an “excess 
accumulat ion” penal ty tax of  50 percent i f  you 
fai led to take your fu l l  RMD by the deadl ine.  But 
start ing in 2023, the SECURE 2.0 Act reduces the 
penal ty to 25 percent.  I f  you correct  the short fa l l 
wi th in the “correct ion window,” you can reduce 
the penal ty to 10 percent.  The correct ion window 
begins on January 1 of  the year fo l lowing the 
RMD short fa l l  and ends on the ear l ier  of 

•  when the IRS mai ls a Not ice of  Def ic iency, 
•  when the penal ty is assessed, or 
•   the last  day of  the second tax year af ter  

the penal ty is imposed.

I f  the short fa l l  was due to reasonable error and 
you took reasonable steps to remedy i t ,  you may 
request a penal ty waiver by f i l ing IRS Form 5329 
and a let ter  explaining the reasonable error. 
Before f i l ing the waiver request,  you should make 
a catch-up distr ibut ion f rom your ret i rement 
accounts to make up for the RMD short fa l l .

SECURE 2.0 Act 
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In 1986, lawmakers drove a stake through the 
heart  of  your rental  property tax deduct ions.

That stake, cal led the passive- loss rules, 
causes myriad compl icat ions that now, 37 
years later,  are st i l l  commonly misunderstood.

The Trap
In 1986, lawmakers made you shovel  your 
taxable act iv i t ies into three basic tax buckets. 
Looking at  the buckets f rom a business 
perspect ive,  you f ind the fol lowing:

1.  Port fo l io bucket for  your stocks and 
bonds

2. Act ive business bucket for  your mater ia l 
part ic ipat ion business act iv i t ies

3. Passive- loss bucket for  your rentals 
plus other act iv i t ies in which you do not 
mater ia l ly  part ic ipate

This let ter  explains three escapes from the 
passive- loss t rap so that you can real ize the 

tax benef i ts f rom your rental  losses.

Escape 1: Get Out of Jail  Free

Lawmakers al low taxpayers wi th a modif ied 
adjusted gross income of $100,000 or less to 
deduct up to $25,000 of  rental  property losses. 
Once your income goes above $100,000, the 
get-out-of- ja i l - f ree loss deduct ion drops by 50 
cents on the dol lar  and disappears al together 
at  $150,000 of  modif ied adjusted gross income.

Escape 2: Changes in Operations

I f  you, or you and your spouse, have modif ied 
adjusted gross income that exceeds the 
threshold,  you need a di fferent plan to obtain 
immediate benef i t  f rom your rental  property 
tax losses. 

To begin,  let ’s review how the tax-benef i t 
dol lars get t rapped in the f i rst  p lace. As you 
may remember,  to benef i t  f rom your rental 
property tax loss,  you must ei ther
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1. have passive income from other propert ies 
or another source, or

2.  both qual i fy as a real  estate professional 
and mater ia l ly  part ic ipate in the rental 
property. 

Example.  Say the taxable income on your Form 
1040 is $200,000 and you have one rental 
property.  Say further that  rental  has produced a 
tax loss of  $10,000 a year for  the past s ix years, 
none of  which you have been able to deduct 
because you have no other passive income and 
you do not qual i fy as a tax- law-def ined real 
estate professional .

So here you si t :  $60,000 in tax deduct ions 
t rapped in the passive- loss bucket—not avai lable 
for  deduct ion against  the income from the other 
buckets.

Not Lost,  Just Wait ing

This is sad, no doubt,  but  there’s some good 
news even in th is bucket as you now see i t .  The 
$60,000 is not going to drown, disappear,  or  lose 
i ts tax-deduct ion at t r ibutes in some other way. 
That $60,000 simply wai ts in the bucket for  you 
to give i t  an escape route.

Here are four possibi l i t ies for  the escape route:

1.  Generate passive income.
2. Change the character of  the rental  to non-
passive.

3.  Change your status to that  of  a real 
estate professional ,  and pass the mater ia l 
part ic ipat ion test  for  th is property.

4.  Sel l  the property,  as explained in Escape 
3 below.

Escape 3: Total  Release

The $60,000 that ’s t rapped in the passive- loss 
bucket is l ike money in the bank. You can tap the 
t rap when you want to release the deduct ions. 
I t ’s  real ly qui te easy.

Here we are ta lk ing about releasing the ent i re 
$60,000 at  once (a major ja i lbreak).  You might 
want to do this r ight  now, or you can wait .  You 
have many opt ions,  and the good news is that 
you are the one in charge of  th is total  re lease of 
your passive losses.

To release the losses, you need to make a 
complete disposi t ion.  For example,  say you 
sel l  100 percent of  the property to a th i rd party. 
Presto!  You now deduct the ent i re $60,000 in 
t rapped passive losses.

Takeaway
The one thing to know is that  i f  you have rental 
property losses that are t rapped by the passive-
loss rules,  you have some strategies avai lable.
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