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TO

THE QUE .\

Mapawm,

TiE eminent person upon whose
Commentaries on the Laws of England this
Work 1is partly founded, had the honour to
obtain for his labours the patronage of a
Queen Consort; but the present Writer has
to congratulate himself upon the yet more
distinguished fortune of being permitted
thus to dedicate his pages to a reigning
Queen,—under whose gracious and benefi-

cent sceptre the administration of the law
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( 1iv )
has been such as to command universal
respect, and the law itself has been carried
forward in a steady and temperate course of
reform, nearer and nearer towa»--

. .«aus perfec-
tion.

I re
_ - smain, Madam,

with profound respect,
Your Majesty’s

loyal Subject and Servant,
THE AUTHOR.




PREFACE TO THE FIRST EDITION

OF THE

FIRST VOLUME (a).

It is now many years ago that I first conceived, and
communicated to my friends in private society, the
design of composing a work on the Laws of Eng-
land, to which the text of Blackstone should be in
a great measure contributory; and in 1836 I an-
nounced that design to the public. Since this period,
several works have issued from the press, purporting
to be treatises either on the English Law in general,
or on detached portions of it, and containing repub-
lications of Blackstone’s text, in forms more or less
entire, with the Intermixture of new matter by the
respective editors. While this circumstance affords
some testimony to the value of the original concep-
tion (b), there is, at the same time, no collision be-
tween any of these works and my own. With the
exception of the general resemblance above pointed
out, they will be found to pursue methods entirely
remote from that which 1 have adopted.

(a) This work was originally published volume by volume.

(5) 1 do not mean by this expression to suggest that the works in
question are indebted to me for the design on which they are founded.
With respect, indeed, to that which first made its appearance, I became
apprised, very shortly after my advertisement, that it was in contemplation,
and that one of the volumes was far advanced towards completion.
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Of the plan and principle of my own work, and
of the views on which it was undertaken, it may
be right here to give some farther explanation.
Though the celebrated Treatise of Blackstone still
remains without a rival, as an introductory and
popular work on the Laws of England, the positions
which 1t contains have been nevertheless so trenched
upon by recent alterations in the law itself, that if
the student were to rely upon its text, as containing
an accurate account of our present system of juris-
prudence, he would be led continually astray. The
later editions have consequently comprised a copious
accompamiment of corrective and supplementary
notes at the bottom of the page: but it 1s not in the
nature of such a method (with whatever ability pur-
sued) to give entire satisfaction, because it obliges
the reader to transfer his attention incessantly, from
the text to the commentary, and augments also, to
a considerable degree, the bulk and consequent ex- -
pense of the volumes. These considerations led me
to conceive that a work might prove acceptable,
which should be framed upon the plan of intro-
ducing the necessary alterations into the text itself;
but the question then arose whether it would be
better to confine my eflort to the reparation of those
defects which new legiclation and new decisions had
occasioned, or to take a bolder course, and, discard-
ing all solicitude about the measure of my adlie-
rence to the original work, to interweave my own
composition with it, as freely as the purpose of ge-
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ncral improvement might secm to require. It was
upon the latter plan that I fixed, though with some
hesitation, my choice.

It may be thought, perhaps, that the confidence
which carricd me thus far, might naturally have
tempted me farther, and tuught me to aspire to the
construction of an entirely new treatise. DBut if 1
had been conscious of faculties adequate to such an
enterprise, I should still have declined it, as founded,
in my judgment, on a wrong principle. The unim-
paired portion of Blackstone’s Commentaries com-
prise many passages, which (free in other respects
from objection) are so far valuable at least, that they
bear the stamp of his authority, and many others
whose merit is of the highest order, being distin-
guished by all the grace and spirit of diction, the
justness of thought, and the affluence of various
learning, to which he owes his fame. These relics,
which are in considerable danger of perishing by
their incorporation in a work now falling into decay,
may be lawfully converted, by any new Commen-
tator on the Laws, to his own purposes; and it is
manifestly not less his duty than his interest, to make
the appropriation. He cannot reasonably hope to
rival their excellence; and to attempt to displace
them for original matter of his own, is consequently
an injury to the public, and to the science of which
he treats.
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All passages, then, which appeared to me to fall
under cither of the descriptions above given, I have
made it my principle to retain; but my deviations
from the original work have, nevertheless, been
frequent and extensive. Independently of certain
objections to its arrangement (to which 1 shall
presently revert), its exposition of particular sub-
jects appeared to me to be often deficient in depth,
in fulness, or in precision, and in some instances to
be even chargeable with positive inaccuracy; so
that, as I had prescribed to myself the rule of de-
parting from Blackstone wherever I felt dissatisfied
with his performance as well as wliere any change
in the law had made a departure indispensable, it 1s
scldom that 1 have bcen able to pursue the text for
several pages In succession, without the introdue-
tion (more or less extensively) of matter from my
own pen. Large portions, indeed, of original com-
position will be found frequently to occur in a con-
tinnous form ; and cven where the text of my pre-
decessor is pursued with shorter interruption, yet 1t
will be often apparent that fundamental alterations
have bcen made in the manner of treating the par-
ticular subject under discussion. There is no part
of the present volume, perhaps, in which the inno-
vation Is so important, as in that which regards the
law of Descent, where 1 have endeavoured to lay
down new Rules of Inheritance, in lieu of the well-
known Canons of Blackstone, now superseded by
the eftect of a recent Act of Parliament—a severe
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task—from which I should bave been tempted to
recoil, if, consistently with the general plan of my
work, it had been possible to lcave it unattempted.

But it is in that which regards the general ar-
rangement, that the strongest claim of the present
work to origimmality will be found. The order
adopted by Blackstone is, in all its principal linca-
ments, derived from the Analysis of llale; Dbut
though rendered venerable by the combined autho-
rity of names like these, 1 have not felt myself
able to accede to it without alteration. 'The main
division, indeed, by which the body of municipal
law is severed into Rights and Wrongs, 1 have
deemed it expedient to Tetain; for (though liable
to the great disadvantage of precluding the entire
or continuous discussion of some particular subjects,
by making it necessary to recur to them under the
aspect of Wrongs, after they have already once
engaged our attention under that of Rights) it 1s
founded nevertheless on a natural and just dis-
tinction, and is Interwoven besides with the whole
fabric of our law, and rooted in the minds of our
lawyers. The division also of Wrongs into those of
a civil, and those of a criminal nature, I have, for
similar reasons, thought it clearly essential to pre-
serve. But as to the division of Rights, the case is
widely different. These are distributed by Black-
stone into Rights of Persons and Rights of Things;
an arrangement which has been justly considered
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contrary hoth to grammatical and logical propriety.
For the rights of things ean only be wderstood
as sienifying the rights relating to things—a sense
not correctly conveyed by the form of expression;
and are placed, besides, m false antithesis to the
richts of persons; by which is evidently intended
the rvights belonging to persons,  The meaning
would have been better expressed by a division nto
the rights relating to persons, and the rights relating
to things., This fault, indeed, is the mnore remark-
able, because it might have been avoided by a closer

adherence to the language of Justinian’s Institutes,
which apparently served in this instance as the
model:  Omne jus guo utimur (according to this
authority) vel ad personas pertinet, vel ad res, vel
ad actiones (c).

The arrangement in question, however, is not
open merely to this kind of criticismy, but to other
objections of a much waghtier description.  In the
first place, 1t determines that the law relating to
persons shall be fully discussed before that relating
to property has lLeen examined,—and yet the sub-
jeet of property ought, in reason, to take the pre-
cedence of that part of the law of persons, at least,
which treats of relative rights ; for it is in the nature
of the relative rights, viz. those which grow out of
the sociul relations of parent and child, husband and
wife, magistrates and people, and the like, to pre-

(¢) Instit. lib, i. tit. 2.
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suppose the absolute ones of life, liberty, personal
security, and property ().  With respect to absolute
richts of the three first descriptions, this 1s obvious,
and the precedence therefore is properly assigned to
them in Blackstoue’s work; but it is equally true
with regard to property also—for property, like the
rest, unquestionably coustitutes one of the circum-
stances to which the social relations are adjusted,
and to which they must be supposed to refer. To
this right, thercfore, the next place ought, in point
of correct arrangement, to have been allotted ; but
the Commentatoi’s plan of division makes this im-
possible, and compels him, after a short notice of
property, to pass on, and to postpone its further ex-
amination, until all relative rights (whether private
or public) have heen exhausted. This inversion of
the natural order is not only inartificial, but often
embarrasses the discussion of rights of the relative
kind, Thus in the chapter on Husbhand and Wife,
every reader must perccive the disadvantage of the
total omission to notice the effects of marrage
regard to the property of the parties; and yet until

(d)} This did not escape the discernment of Hale: *f Having done with
 the rights of persons, I now come to the rizhts of things, And thouzh
“ according to the usual method of civilians, and our antient commen law
“ tractates, this cowes in the secoud place, atter the jura personarum, and
“ therefore 1 have berein pursaed the same course, yet (hat must not be the
* method of a young student of the common law, but he must begin his
“ study here, at the jura rerum ; for the former part contains matter proper
¢ for the study of oune that i1s well acquainted with those jura rerum.”—
Hale's Anal. sect. 23. This passage had not attracted my attention until
my principle of division had been fixed upon; and its subsequent discovery

was of course calculated to give me increased confideuce in the propriety of
my choice,
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the subject of property in general had Dbeen ex-
amined, any disquisition on the proprietary rights
attending that particular relation, would have been
obviously premature.

Another, and a still more important objection to
the method which considers Righis as consisting
either of Rights of Persons or Rights of Things, is
that 1t fails to embrace the whole compass of rights.
There 1s a branch of law which belongs (properly
speaking) to neither of these divisions, but of grcat
and growing importance in our municipal system,
that, namely, which concerns the social, as distin-
ouished from the political, ecclesiastical, and judicial,
institutions of the country, and which comprises
(among many othier subjects) the laws relating to
the poor, to highways, to public charities, and the
like. For topics such as these, the analysis of Liack-
stone affords no proper place, and, when they are of
too much importance to he neglected, expedients of
an awkward kind are often devised to make room
for them. Thus the law of highways and turnpikes
1s made mcidental to the office of parish surveyvor,
and the large and interesting subject of the poor
laws is dealt with, by way of digression from the
ofhce of overseer.

Dissatisfied for these reasons with Blackstone’s
arrangement of rights, and conceiving that it had
not, like the other portions of his gencral method,
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bccome so inveterate among us, as to render its
retention unavoidable, I have conscquently ventured
to lay it aside, and to adopt, so far as this subject
is concerned, a different plan of distribution. This
plan 1s entircly of my own conception. It might
have been supposed, indeed, that, in a field so highly
cultivated as that of Rights, I could be at no loss
for a satisfactory precedent ; but my search for one,
though prosccuted with some diligence, was not
attended with success. No writer on Enghsh or
American law, who has deserted the order of Black-
stone, had any pretension to be considered as a
model—the repositories of the Roman jurisprudence
(which, with the cxception of the lnstitutes, are
notortously defective or confused in their arrange-
ment) supplied nothing to the purpose—the In-
stitutes themselves (from which the division into
the rigits of persons and of things was originally
taken) could of course afford no assistance ;—and,
with respect to the continental systems, they either
conform (as in the Code Civil of France) to the
Institutes, or when they depart (as in the treatise
of Domat) from the beaten track, their course 1is
not such as an English jurist could follow with
advantage.

The general plan, which I have thus ventured,
on my own responsibility to lay down, will be
found in the first chapter of the first book. Its
leading principle is—to make the distinction be-
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tween Persons and Things the foundation not of a
primary, but of a subordinate arrangement, and to
consider Persons, as constituting In a primary scnse,
the only objects of the law’s regard. DBut the
persons, whom the law is supposed thus uniformly
to contemplate, are presented, first, in the light of
msulated 1ndividuals,—and 1n that capacity their
personal (in other words their bodily) rights are
examined ; next, in their connection with the things
around them,—which introduces the cousideration
of their rights of property; next, as members of
families—which involves their rights m private
relations ; and lastly, as members of the com-
munity,—which leads to the discussion of their
rights 1n public relations, or {as they may be termed
more compendiously) public rights.

According to this order, the absolute right uni-
formly takes the precedence of the relative, and the
law of property in general is investigated before the
relations of men, in regard to property, arise for
consideration.  Upon this svstem, too, the division
of Public Rights (when it shall come to be exa-
mined in its proper place) will allow of a sub-
division convenicutly adapted to the discussion of
thoze mixed subjects to which we have before re-
ferred, and which, having no cxclusive counection
cither with person or property, it is the tendency
of Blackstonc’s method to cexclude. I propose to
subdivide the head of Public Rights into those
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which concern a man i his relations to persons
authority, whether civil or ceelesiastical, and those
which concern him in his relations to his fcllow
citizens at large—the first of which will fall under
the heads of The Cicil Government, and The
Church ; the sccond, under that of the Social
Economy of the Llealm ; and it i1s under this latter
head, that such mixed subjects as above referred
to, will find a regular and appropriate place. The
entire arrangement of the work, when fully de-
veloped, will consequently stand as follows :—-

I. Or PErsoNAL Rigurs.

II. Or Rigars oF ProPERTY.
1. As to things real,
2. As to things personal.

I1I. Or RigrTs 1IN PRIVATE RELATIONS.
1. Between master and servant,
2. Between husband and wife.
3. Between parent and child.
4, Between guardian and ward.

IV. Or PusBLic Rigurs.

1. As to the civil government.
2. As to the church.
3. As to the social economy of the realm.

Y. OrF CiviL INJURIES.
Including the modes of redress,

VI. Or CriMEs.
Including the modes of prosecution.

While the general method differs thus widely
from that of the former Commentaries, yet the two
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works arc often in coincidence, so far as regards
the interior or more specific divisions; and the
chapters of the present volume in particular, will
be found to correspond very frequently, both 1
title and order of succession, with those 1n the
earlicr portions of the second volume of Blackstone.
Yet even in parallel chapters the reader will dis-
cover that the same subjects are not mvarrably
embraced—several topics being detached from the
place which Blackstonc has assigned to them, and
cither actually inserted, or destined for futurc inser-
tion, in other departments of the work. Thus in the
seventecnth chapter, the remarks on leases comprise
no notice of Leases by tenants wn tail, or by married
women, for which the nineteenth chapter was
thought to aftord a more convenient opportunity-—
nor of Leases by ecclesiastical persons, which will
more naturally present themselves for discussion,
In a subsequent volume, in connection with the
general Jaw relating to the Church. In like man-
ner, the fourteenth chapter (on Forfeiture) passes
by the subject of Simony, to which the Church

seems again to have a preferable claim,—and that
of Waste, reserved (as it is conceived) with more
propricty for the division relative to Civil Injuries.
To these deviations from DBlackstone, in point of
arrangement, 1t 1s also proper to add, that the
present volume contains several chapters involving
a complete departure from the method of that
author, and altogether of new construction; among
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which, the most 1mportant are the ninth (on Uses
and Trusts), the cighteenth (on Conveyances
under the Statute of Uses), and the nineteenth
(on Conveyances by Tenants in Tail and Married
Women).

In a production bearing the relation that has been
described to the work of a former writer, I have
deemed it indispensable to supply the reader with
the means of readily and precisely distinguishing
the portions due to either commentator, or, 1 should
rather say, of distinguishing them with more readi-
ness and precision than could be done by aid of the
internal evidence resulting from the style or matter.
Supposing a mistake to have occasionally arisen on
this subject, the eftect would have been either to
divest an excerpted passage of the authority which
of right belonged to it, or to obtain for some part
that 1s new, a credit which it did not fairly deserve;
and even if no greater inconvenience had occurred,
than to leave the mind in mere uncertainty to
which of the two authors a given passage was to be
assigned, it would have materially detracted from
the interest and value of the work. The sense of
this has led to a method of notation by brackets,
the nature of which will be explained in a Notice
subjoined to this Preface. It has considerably in-
creased both the labour and the expense of the
publication, and by no means contributed to the
beauty of its page. But the eye soon learns to ac-

VOL, L. C.
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commodate itself to the novelty, and 1t is believed
that the reader will experience no embarrassment
from its adoption. It has not been thought neces-
sary, however, to extend it to the notes. Among
these, there are many by the present commentator ;
but independently of the inferiority of their merit,
the reference that they bear to his portions of the
text, or other similar circumstances, will in general
be found sufliciently to distinguish them from the
annotations of Blackstone. The cases and authori-
tics to which these last refer have throughout been
carefully verified, with the exception only of some
few instances, in which no ready access could be
had to the works from which the citations were
made.

Upon the whole, I submit this volume to the
public, with a solicitude proportionate to the im-
portance of the enterprisc of which it 1s the first
result. Conscious that I have devoted to it my best
faculties, and a large portion of inestimable time, 1
naturally cherish the hope that the value of the
product may prove to be in some degree adequate
to the cost of the production : but when I recollect
how much its progress has been embarrassed by the
labours and anxicties always incident to a profes-
stonal lite, 1t appears scarcelvy reasonable to suppose
that 1ts plan will be found entirely free from defect,
or its execution from inaccuracy.

January 1st, 1841,
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INTRODUCTION.

SECTION L
OF THE STUDY OF THE LAW,

—fpis

AT the outset of a work like the present, in the course of
which it 1s proposed (though with the aid, in part, of
materials derived from a former writer) to bring under
examination no less a subject than the entire body of the
Enghish law, the discouragement to which the writer is
naturally inclined by the magnitude of the task before
him, is counteracted by the recollection of its general in-
terest and importance. The subject 1s one to which no
class of readers in the realm can be indifferent; for it [is
incumbent upon every man to be acquainted with those
Jaws at least with which he is immediately concerned,
lest he incur the censure, as well as Inconvenience, of
living 1n society without knowing the obligations which
it lays him under.] But it ought to have peculiar attrac-
tions for men of hberal education and respectable rank.
[These advantages are given them, not for the benefit of
themselves only, but also of the public: and yet they
cannot, 1n any scene of life, discharge properly their duty
either to the public or themselves without some degree of
knowledge in the laws. To evince this the more clearly,
it may not be amiss to descend to a few particulars.

Let us therefore begin with gentlemen of independent
estates and fortune, the most useful as well as considerable
body of men in the nation ; whom even to suppose igno-
rant in this branch of learning is treated by Mr. Locke (a)

(a) Education, Sec. 187.
VOlL. L. B.
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[as a strange absurdity. It is their landed property, with
its long and voluminous tram of descents and conveyances,
settlements, entails and incuinbrances, that forms the most
mtricate and most extensive object of legal kuowledge.
The thorouch comprehcension of these, m all their minute
distinctions, is perhaps too laborious a task for any but a
lawyer by profession: yet still the understanding of a few
leading principles, relating to estates and conveyancing,
may form some check and guard upon a gentleman’s in-
ferior agents, and preserve him at least from very gross
and notorious imposition.

Again, the policy of all laws has made some forms ne-
cessary m the wordmg of last wills and testaments, and
more with regard to their attestation. An ignorance In
these must always be of dangerous consequence to such as
by choice or necessity compile their own testainents with-
out any technical assistance. Those who have attended the
courts of justice are the best witnesses of the contusion
and distresses that are hereby occasioned in families; and
of the difficulties that arise in discerning the true meaning
of the testator, or sometimes in discovering any meaning
at all: so that in the end his estate may often be vested
quite contrary to these his entgmatical intentions, because
perhaps he has omitted one or two formal words, which
are necessary to ascertain the sense with indisputable
legal precision, or has executed his will in the presence
of fewer witnesses than the law requires.

But to proceed from private concerns to those of a more
public consideration. All gentlemen of fortune are, in
consequence of their property, liable to be called upon to
establish the rights, to estimate the mjuries, to wereh the
accusations, and sometimes to dispose of the lives of their
fellow-subjects, by serving upon juries. In this situation
they have frequently a right to decide, and that upon their
oaths, questions of nice mmportance, for the solution of
which some legal skill is requisite ; especially where the law
and the fact, as 1t often happens, are intimately blended
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together.] And when juries are incapable of doing this
with tolerable propriety, 1t tends proportionably to lower
their authority and to throw more power [into the hands
of the judues, to direct, control, and even reverse their
verdicts, than perhaps the constitution intended.

But it 1s not as a juror only that the English gentleman
1s called upon to determne questions of right, and distri-
bute justice to his fellow-subjects: it is principally with
this order of men that the commssion of the peace 18
filled. And here a very ample field is opened for a gentle-
man to exert lus talents, by maintaining good order in his
neichbourhood : by punishing the dissolute and idle; by
protecting the peaceable and industrious; and, above all,
by healing petty ditterences and preventing vexatious pro-
secutions. But, in order to attain these desirable ends,
1t is necessary that the magistrate should understand his
business ; and have not only the will, but the power also,
(under which must be included the knowledge,) of admi-
mstering lecal and eftectual justice. Llse, when he has
mistaken his authonty, through passion, through igno-
rance, or absurdity, he will be the object of contempt from
his inferiors, and of censure from those to whom he is ac-
countable for his conduect.

Yet farther; most gentlemen of considerable property,
at some period or other in their lives, are ambitious of
representing their country in parliament; and those, who
are ambitious of receiving so high a trust, would also do
well to remember its nature and importance. They are
not thus honourably distinguished from the rest of their
fellow-subjects, merely that they may privilege their per-
sons; that they may list under party banners; may grant
or withhold supplies; may vote with or vote against a
popular or unpopular administration ; but upon considera-
tions far more interesting and immportant. They are the
guardians of the Lnglish constitution; the makers, re-
pealers, and interpreters of the Enghsh laws; delegated

to watch, to check, and to avert every dangerous mnova-
B, 2
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[tion; to propose, to adopt, and to cherish any solid and
well-weighed improvement : bound by every tie of nature,
of honour, and of religion, to transmit that constitution
and those laws to their posterity, amended 1f possible, at
least without any derogation. And how unbecoming must
it appear i a member of the legislature to vote for a new
law, who is utterly ignorant of the old! what kind of in-
terpretation can he be enabled to give, who 1s a stranger
to the text upon which he comments !

Indeed it 1s perfectly amazing that there should be no
other state of life, no other occupation, art, or science, in
which some method of mstruction is not looked upon as
requisite, except only mn the science of legislation, the
noblest and most ditticult of any. Apprenticeships are
held necessary to almost every art, commercial or me-
chanical ; a loug course of reading and study must form
the divine, the physician, and the practical professor of the
laws : but every man of superior fortune thinks himselt
born a legislator.  Yet Cicero was of a different opinion:
“it is necessary,’ says he (d), ¢ for a senator to be
thoroughly acquainted with the constitution; and this,”
hie declares, “ i1s a knowledge of the most extensive nature;
a matter of science, of dihgence, of reflection ; without
which no senator can possibly be fit for his office.”

The mischiets that have arisen to the public from in-
considerate alterations i our laws, are too obvious 'to be
called m question; and how far they have been owmng to
the defective education of our senators, is a poimnt well
worthy the public attention. The common law of England
has fared like other venerable edifices of antiquity, which
rash and unexperienced workmen have ventured to new-
dress and refine, with all the rage of modern improvement.
Ience frecquently its svimmetry has been destroyed, its pro-
portions distorted, and 1ts majestic sumplicity exchanged

(4) De Leg. 3,18, Est senatori  diligentice, menmorie est; sine quo

neecessarinm nosse rempublicam ; idque  paratus esse senator aullo pacto po-
late puletl :—genus hoc vmne scienlie,  test”
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[for specious embellishments and fantastic novelties.  For,
to say the truth, almost all the perplexed questions, almost
all the niceties, intricacies, and delays, (which have some-
times disoraced the English, as well as other courts of jus-
tice,) owe themwr original, not to the common law itself, but
to inovations that have been made in it by acts of parha-
ment, “overladen (as ™ir Edward Coke expresses it)(c)
with provisoes and additions, and many times on a sudden
penuned or corrected by men of none or very little judgment
in law.” This oreat and well-experienced judge declares,
that 1n all his time he never knew two questions made
upon rights merely depending upon the common law; and
warmly laments the confusion introduced by ill-judging
and unlearned legislators.  “ But if,” he subjoins, “ acts of
parliament were, after the old fashion, penned by such only
as perfectly knew what the common law was before the
making of any act of parliament concerning that matter,
as also how far forth former statutes had provided remedy
for former mischiets and defects discovered by experience ;
then should very few questions in law arise, and the learned
should not so often and so much perplex their heads to
make atonement and peace, by construction of law, be-
tween insensible and disagreeing words, sentences, and
provisoes, as they now do.”]

Agan, [what 1s said of gentlemen in general, and the
proprietv of their application to the study of the laws of
their country, will hold equally strong, or still stronger, with
regard to the nobility of this realm, except only i the
article of serving upon juries. But, instead of this, they
have several peculiar provinces of far greater consequence
and concern; being not only by birth hereditary counsellers
of the crown, and judges upon their honour of the lives of
their brother-peers, but also arbiters of the property of all
their fellow subjects, and that in the last resort. In this
their judicial capacity they are bound to decide the nicest
and most critical points of the law : to examme and correct

(¢} 2 Rep. pref.
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[such errors as have escaped] the most experienced sages
of the profession presiding m the courts from which the
appeal to them is made. | Their sentence is final, decistve,
irrevocable ; no appeal, no correction, not even a review
can be had: and to their determmation, whatever tt be,
the inferior courts of justice must conform ; otherwise the
rule of property would no longer be uniform and steady.]

It 1s true that 1n the exercise of this province they are
entitled to demand the attendance and advice of the col-
lective body of the judges of the superior courts of the
common law, by whose learning they are guided through
the technical difficulties of the case before them; but it s
obviously nnportant that the members of the noble as-
sembly 1tself, in whose name and under the sanction of
whose authority the judgment is to be uiltimately pro-
nounced, should be so far conversant with law as to be
able to make a proper and intelligent use of the assistance
thus afforded.

[The Roman pandects will furmish us with a piece of
history not unapplicable to our present purpose. Servius
Sulpicius, a gentleman of the patrician order, and a cele-
brated orator, had occaston to take the opinion of Quintus
Mutius Scwmevola, the then oracle of the Roman law; but,
for want of some knowledge in that sctence, could not so
much as understand even the technical terms of which s
friend was obliged to make use. Upon which Mutius
Scevola could not forbear to upbraid him with this me-
morable reproof (d), ¢ that it was a shame for a patrician,
a nobleman, and an orator of causes, to be ignorant of
that law mn which he was so peculiarly concerned.” This
reproach made so deep an impression on Sulpicius, that he
immediately applied himself to the study of the law,
wheremn he arrived to that proficiency, that he left behind
him about a hundred and four-score volumes of his own
compiling upon the subject; and became, in the opinion

(d) T'f. 1, 2, 5. 43. * Turpe esse palricio, et nobili, et causas oranti, jus in
quo versarelur ignorare.’”’
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[of Cicero(e), a much more complete lawyer than even
Mutius Scevola himself.

It will be idle to recommend to our English nobility and
gentry to become as great lawyers as Sulpicius; though
he, together with this character, sustained likewise that of
an excellent orator, a firm patriot, and a wise indefatigable
senator : but the inference which arises from the story 1s
this, that ignorance of the laws of the land hath ever been
esteemed dishonourable in those who are entrusted by their
country to maintain, to administer, and to amend them.]

Nor will some degree of legal knowledge [be found in
the least superfluous to persons of inferior rank, especially
those of the learned professions. The clergy, in particular,
besides the common obligations they are under in propor-
tion to their rank and fortune, have also abundant reason,
considered merely as clerevmen, to be acquainted with
many branches of the law, which are almost peculiar and
appropriated to themselves alone. Such are the laws
relating to advowsons, institutions, and nductions; to
simonv, and simoniacal contracts; to uniformity, restdence,
and pluralities; to tithes, and other ecclesiastical dues; to
marriages, and to a variety of other subjects, which are
consigned to the care of their order by the provisions of
particular statutes. To understand these aright, to discern
what 1s warranted or enjoined, and what is forbidden by
law, demands a sort of legal apprehension, which 1s no
otherwise to be acquired than by use, and a familiar ac-
quaintance with legal writers.)

To gentlemen of the faculty of physic the study of the
law 1s attended with some importance, not only to com-
plete their character for general and extensive knowledge,
a character which their profession has always remarkably
deserved, but also to enable them to give more satisfactory
evidence In a varlety of cases in which they are hable to
be examined as witnesses. The frequent combination of
medical with legal comsiderations, upon inquiries relative

{¢) Brut. 1.
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to suspected murder or doubtful sanity, and other points of
the like nature, has given hirth to a sort of mixed science,
known by the name of Forensic Medicine or Medical
Jurisprudence, which may be constdered as common
ocround to the practitioners both of law and physic.

[ But those gentlemen who intend to profess the civil and
ecclesiastical Jaws, in the spiritual and maritime courts of
this kingdom, are of all men (next to common lawyers) the
most indispensably obliged to apply themselves seriously
to the study of our municipal laws. For the civil and
canon laws, constdered with respect to any mntrinsic obh-
gation, have no force or authority in this kingdom; they
are no more binding in England than our laws are binding
at Rome. BDBut, as far as these toreign laws, on account
of some peculiar propriety, have in some particular cases,
and in some particular courts, been introduced and allowed
by our laws, so far they oblige, and no farther; their
authority being wholly founded upon that permission and
adoption. In which we are not singular in our notions :
for even in Holland, where the imperial law has been much
cultivated, and its decisions pretty generally followed, we
are informed by Van Leeuwen ( f), that 1t received its force
from custom and the consent of the people, either tacitly or
expressly given; “for otherwise,” he adds, “ we should no
“ more be bound by this law than by that of the Almnains,
“ the Franks, the Saxon, the Goths, the Vandals, and other
“ of the antient nations.” Wherefore, m all points in which
the different systems depart from each other, the law of the
land was to take place of the law of Rome, whether antient
or modern, imperial or pontifical. And, in those of our
English courts wherein a reception has been allowed to the
civil and canon laws, if either they exceed the bounds of
that reception, by extending themselves to other matters
than are permitted to them, or if such courts proceed
according to the decisions of those laws, 1n cases wheren
it is contlrolled by the law of the land, the common law

(f) Dedicatio Corporis Juris Civilis. Edit, 1663.
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[cither instance both may, and frequently does, prohibit and
annul their proceedings (¢): and it will not be a suflicient
excuse for them to tell the queen’s courts at Westminster
that their practice is warranted by the laws ot Justiman or
(iregory, or 15 conformable to the decrees ot the Rota or
Imperial chamber. For which reason it becomes Inghly
necessary tor every civilian and cauonist, that would act
with satety as a judge, or with prudence and reputation as
an advocate, to know in what cases and how far the English
Jaws have given sanction to the lloman; in what points
the latter are rejected; and where they are both so mter-
mixed and blended together as to form certain supple-
mental parts of the common law of England, distinguished
by the titles of the maritime, the military, and the ec-
clesiastical law. ]

The veneral use and necessity of some acquaintance with
the common law being thus apparent, it may naturally be
supposed that some provision would antiently have becn
made for this, as for other branches of education, in the
universities of Cambridge and Oxford. The reverse, how-
ever, 1s the fact—the study of the common law having
unti] recent times been wholly neglected m those venerable
seats of learning, and having been cultivated from the
earliest period m a difterent region. lHow this has come
to pass will appear from the tollowing retrospect.

[sir John Fortescue, in his panegyric on the laws of
Lngland, (which was written in the reign of Henry the
sixth,) puts (%) a very obvious question m the mouth of the
yvoung prince, whom he 1s exhorting to apply himself to
that branch of learning : “ Why the laws of England, being
s0 good, so fruitful; and so commodious, are not taught n
the umversities, as the civil and canon laws are 7’ In an-
swer to which he gives (i) what seems, with due deference
be it spoken, a very jejune and unsatisfactory reason;

(g) Hale, Hist. C. L. ¢.2; Selden (%) C. 47.
in Fletam; 6 Rep. Caudrey’s case; (i) C. 48.
2 Inst. 599.
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[being, in short, that *“ as the proceedings at common law
“ were in his time carried on in three ditferent tongues, the
“ Tinghsh, the Latin, and the I'rench, that science must be
“ necessartly tanght i those three several languages; bat
‘““ that in the universities all sctences were taught in the
“ Latin tongue only;” and therefore he concludes, ¢ that
“ they could not be conveniently taught or studied In
‘“ our umiversities,” But without attempting to examine
seriously the validity of this reason, (the very shadow of
which, by the eftect of late constitutions, is entirely taken
away,) we perhbaps may find out a better, or at least a
more plausible account, why the study of the municipal
laws was so long banished from these seats of science,
than what the learned chancellor thought it prudent to
give to his royal pupil.

That antient collection of unwritten maxims and customs,
which 1s called the common law, however compounded, or
from whatever fountains derived, had subsisted immemo-
rially in this kingdom; and, though somewhat altered and
impatred by the violence of the times, had n great measure
weathered the rude shock of the Norman conquest. This
had endeared it to the people in general, as well because
its decisions were universally known, as because it was
found to be excellently adapted to the genius of the
Enclish nation.  In the knowledge of this law consisted
great part of the learning of those dark ages: it was then
taught, says DMr. Selden (£), in the monasteries, in the
unweersitics, and n the families of the principal nobility.
The clergy, in particular, as they then engrossed almost
every other branch of learning, so (like their predecessors,
the British Druds) ({), they were peculiarly remarkable
for their proficiency in the study of the law. Nullus
clericus nist causidicus, 1s the character given of theni
soon after the conquest by Wiliiam of Malmsbury (m).
The judges therefore were usually created out of the

(%)} In Fletam, 7, 7. (m) De Gest. Reg. 1. 4.
() Casar de Bello Gal, 6, 12,
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[sacred order(a), as was likewise the case among the Nor-
mans (0); and all the mferior oflices were supplied by the
lower clergy, which has occaxioned their successors to be
denominated clerks to this day.

But the common law of Lngland, being not committed
to writing, but only handed down by tradition, use and
experience, was not so heartily relished by the foreign
clerey, who came over hither in shoals during the reign of
the conqueror and his two sons, and were utter strangers
to our constitution as well as our language.] And 1t was
nearly brought to ruin by the new impulse given in the 12th
century to the study of Justiman’s system of law, and its
consequent reception over all the west of Lurope, where
betore 1t had possessed, in general, no authority, and had
fallen almost into oblivion(p). [This now became In a
particular manner the favourite of the popish clergy, who
borrowed the method and many of the maxims of their
canon law from this original. The study of it was intro-
duced into several universities abroad, particularly that of
Bologna, where exercises were performed, lectures read,
and degrees conferred in this faculty, as in other hranches
of science; and many nations on the continent, just then
beginning to recover from the convulsions consequent upon
the overthrow of the Ioman empire, and setthing by de-
grees into peaceable forms of government, adopted the
civil law,] that is, the compilations of Justinian, [(being
the best written system then extant,) as the basis of therr
several constitutions ; blending and mterweaving 1t among

(n) Dugdale, Orig. Jurid. ¢. 8.

(0) ** Les juges sont sages personnes
et autentiques,— sicomme {es arche-
vesques, evesques, les chanoines des
eglises cathedraulx, et les aultres per-
sonnes qui ont dignitez en saincte eglise ;
les abbez, les prieurs conventuaulz,
et les gouverneurs des eglises, &o."' =
Grand Coustumier, ch. 2.

() Hallam's Middle Ages, 3d vol.
p- 513; 1 Bla. Com. 18; 1 Reeves,
Hist, Eng. Law, p. 66, [t has been

said (and the opinion is adopted by
Blackstone) that this revival was

. owing to the accidental discovery of

a copy of the Pandects at the cap-

ture of Amalfi by the Pisans, about

the year 1130. But there appears
to be no sufficient evidence that any
such discovery took place. Vide
Hallam, ubi sup.; et Histoire du
Droit Romain au Moyen-Age, par
M. De Savigny, ch. xvin. 8. 35, et
sequ., ch. xx11. 88, 164, 167.
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[their own feodal customs, in some places with a more ex-
tensive, in others a more confined authority (g).

Nor was 1t long before the prevailing mode of the times
reached Lingland: for Theobald, a Norman abbot, bemg
elected to the see of Canterbury (r), and extremely ad-
dicted to this new study, brought over with him in his
retinue many learned proficients therein; and, among the
rest, Roger, surnamed Vacarius, whom he placed m the
umiversity of Oxford (s), to teach it to the people of this
country. DBut 1t did not meet with the same casy recep-
tion in England, where a mild and rational system of laws
bad been long established, as it did upon the continent;
and thouch the monkish clerov, devoted to the will of a
foreign primate, received it with eagerncss and zeal, yet
the laity, who were more mterested to preserve the old
constifution, and had already severcly felt the efect of
many Norman mnovations, continued wedded to the use
of the common law. king Stephen immediately published
a proclamation (¢), forbidding the study of the laws, then
newly immported from Italy, which was treated by the
monks (#) as a piece of impiety ; and though it might pre-
vent the mmtroduction of the civil law process into our courts
of justice, yet did not hinder the clergy from reading and
teaching 1t 1 their own schools and monasteries.

From this time the nation scems to have been divided
into two parties; the bishops and clergy, many of them
fureioners, who applied themselves wholly to the study of
the] civil law, and that of the Roman church (or canon
law), [which now came to be mseparably interwoven with
each other; and the nobility and laity, who adhered with
equal pertinacity to the old common law, both of them
reciprocally jealous of what they were unacquainted with,

(g) Domat’s Treatise of Law, c. (2) Rog. Bacon, citat. per Selden
13, § 9; Epistol. Innocent. IV, in in Fletam, 7, 6; tn Fortese. ¢, 33;
M. Paris, A.D. 1254, and 8§ Rep. Prel.

(r) A.D. 1138. () Joan. Sarisburiens. Polycrat.

(s) Gervas. Dorobern. Act. Pontif. 8, 22.
Cantuar. Col. 1663,
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[and neither of them, perhaps, allowing the opposite system
that real merit which is abundantly to be found in each.
This appears, on the one hand, from the spleen with which
the monastic writers (+) speak of our municipal laws upon
all occasions; and, on the other, from the firm temper
which the nobility shewed at the fumous parliament of
Merton, when the prelates endeavoured to procure an act
to declare all bastards legitimate m case the parents inter-
married at any time afterwards : alleging this only reasou,
because holy church (that is, the canon law,) declared such
children legitimate; but “all the earls and barons (says
the parliament-roll) () with one voice answered, that they
would not change the laws of England, which had hitherto
been used and approved.” And we find the same jealousy
prevailing above a century afterwards (=), when the nobility
declared, with a kind of prophetic spirit, ¢ that the realm
ot England hath never been unto this hour, neither by the
consent of our lord the king, and the lords of paihament,
shall it ever be, ruled or governed by the civil law («).”
And of this temper between the clergy and laity many
more instances might be given.

While thines were in this situation, the clergy, finding
it impossible to root out the municipal law, began to with-
draw themselves by degrees from the temporal courts; and
to that eund, very early in the reign of King Henry the
third, episcopal constitutions were published (b), forbidding
all ecclesiastics to appear as advocates in foro sceculart.
Nor did they long continue to act as judges there, not
caring to take the oath of office which was then found
necessary to be administered, that they should in all
things determine according to the law and custom of this
realm (¢), though they still kept possession of the high

(r) Idem, ibid. 5, 16; Polydor.  (z) 11 Rich. 2.

Virgil, Hist. L. 9. (a) Selden, Jan. Anglor. 1. 2,§ 43;
(y) Stat. Merton, 20 Hen. 3,c. 9. in Fortesc, c. 33.

“ Et omnes comites ef barones unavece ~ (b) Wilkins, Concil. vol. 1. p. §74,

responderund, qued nolunt leges An-  599.

glie mutare, que hucusque usilate (¢) Selden in Fletam, 9, 3.

sunt et approbate.”
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[office of chancellor,] and the court of chancery attached to
it, a court then of little juridical power; [and afterwards,
as its business mcreased* by degrees, they modelled the
process of the court at their own discretion.

But wherever they retired, and wherever their authority
extended, they carried with them the same zeal to intro-
duce the rules of the civil, in exclusion of the municipal
law. This appears in a particular manner from the spi-
ritual courts of all denominations, from the chancellor’s
courts m both our mmversities, and from the high court of
chancery before mentioned ; in all of which the proceed-
ings are to this day in a course much conformed to the
civil law; for which no tolerable reason can be assigned,
unless that these courts were all under the immediate
direction of the popish ecclesiastics, among whom 1t was
a point of religion to exclude the municipal law; Pope
[mnocent the fourth having forbidden (¢) the very reading
of it by the clergv, because its decisions were not founded
on the mperial constitutions, but merely on the customs
of the laitv.  And if it be considered that our universities
began about that period to receive their present form of
scholastic discipline ; and that they were then, and con-
tinued to be till the time of the RReformation, entirely under
the influence of the popish clergy; this will lead us to per-
cetve the reason why the study of the Roman laws was
i those days of higotrv (¢) pursued with such alacrity in

{d) M. Paris, A.D. 1254.

(¢) There cannot be a stronger
instance of the absurd and super-
stitious veneration that was paid to
these laws, than that the most learned
writers of the times thought they
could not form a perfect character,
even of the blessed virgin, without
making her a civilian and a eanouist;
which Albertus Magnus, the re-
nowned Dominican doctor of the
thirteenth century, thus proves in
his Sunina de Laudibus Christifera

Virginis (divinum magis quam hu-
manum opus), qu. 23, § 5. « Item
quod jura civilia, et leges, et decreta
scivit in summo, probatur hoc modo :
sapientia advocali manifestatur in iri-
bus ; unum, quod oblineat omnia contra
Judicem justum et sapientem ; secundo,
quod conira adversarium astufum ¢t
sagacem ; terlio, quod, in causa des-
perata: sed beatissima virgo, contra
Judicem sapicntissimum, Dominum;
contra adversarium callidissimum, dy-
abolum ; in causa wnosira desperala;
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[these seats of learning; and why the common law was
entirely despised, and esteemed little better than heretical.

And after the leformation, many causes conspired to
prevent its becoming a part of academical education : as,
first, long usage and estabhshed custom, which, as In
everything else, so especially in the forms of scholastic
excrcise, have justly great weight and authority. Secondly,
the real intrinsic merit of the civil law, considered upon
the footing of reason and not of ubligation, which was well
known to the instructors of our youth; and their total
ienorance of the merit of the common law, though its
equal at least, and perhaps an immprovement on the other.
But the principal reason of all, that hindered the introduc-
tion of tlhus branch of learning, is, that the study of the
common law being bamished from hence m the times of
popery, fell into a quite different channel, and was wholly
cultivated in another place.

For, being then entirely abandoned by the clergy, a few
stragelers excepted, the study and practice of it devolved
of course into the hands of laymen; who entertained upon
their parts a most hearty aversion to the civil law ( /), and
made no scruple to profess their contempt, nay, even their
ignorance (g} of 1t, in the most public manner. But still,

senfentiam opiatam obtinuit,”” To  oratory comira inhibitionem novi

which an eminent Franciscan, two
centuries afterwards, Bernardinus de
Busti (Mariale, part 4, serm. 9,) very
pravely subjoins this note. ¢ Nec
videtur incongruum mulieres habere
peritiam puris. Legitur enim de wxore
Andree glossaloris, quod

tantam peritiam in utroque jure ha-

Joannis

buil, ut publice in scholis legere ausa
sit

(/) Fortesc. de Laud. LL. c. 25.
(2) This remarkably appeared in
the case of the Abbot of Torum, M.
22 Edw. III. 24, who had caused a
certain prior to be summoned to
answer at Avignon for erecting an

operis ; by which words My, Selden
(in Flet, 8, 5,) very justly under-
stands to be meant the title de novi
operis nuntiatione both in the civil
and canon laws, (Ff. 39, 1, C. §, 11,
and Decretal. 5, 32,) whereby the
erection of any new butldings in pre-
judice of more antient ones was pro-
hibited,  But Skipwith, the king's
serjeant, and afterwards chief baron
of the Exchequer, declares them to
be_flat nionsense; *‘in ceux parolx,
contra inhibitionem novi operis, ny
ad pas entendment;’ and Justice
Schardelow mends the matter but
little by informing him that they
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[as the balance of learning was greatly on the side of the
clergvy, and as the common law was no longer taught, as
formerlv, in any part of the kincdoni, it must have been
subjected to many inconvemences, and perhaps would have
been gradually lost and overrun by the civil, (a suspicion
well justified from the trequent transcripts of Justiman to
be met with i Bracton and Fleta,) had it not heen for a
peculiar meident, which happened at a very critical time,
and contributed greatly to its support.

The incident referred to was the fixing the Court of
Comnion Pleas, the grand tribunal for disputes of pro-
perty, to be held in one certain spot; that the seat of
ordinary justice might be permanent and notorious to all
the nation.  Formerly that, in conjunction with all the
other superior courts, was held hefore the king’s chief
justiciary of LEngland, i1 the awla reqis, or such of his
palaces wherem his royal person resided ; and removed,
with his household, from one end of the kingdom to the
other. This was found to occasion great Inconvenience
to the suitors; to remedy which it was made an article of
the ereut charter of liherties, both that of King John and
that of King Henry the thied (4), that, “ Common Pleas
should no longer follow the king’s court, but be held n
some certan place:” in consequence of which they have
ever since been held (a few necessary removals m times
of the plague excepted) in the palace of Westminster
only. This brousht tocether the professors of the muni-
ctpal law, who betore were dizpersed about the kingdom,
and formed them into an aggregate body; whereby a
society was established of persons, who (as Spelman (z)
ohservex) addicted themselves wholly to the study of the
laws of the land, and, no longer considering it as a niere
subordinate science for the amusement of leisure hours,

signify a restitution in their law: en lour ley, pur que a ceo n'avomus

for which reason he very sagely re-  regard, &c.”
solves to pay no sort of regard to (L) C.11.
them., “ Ceo n'est que un restitution (2) Glossar. 334



BECT. 1.] OF THE STUDY OF THE LAW. 17

[soon ruised those laws to that pitch of perfection, which
they suddenly attained under the auspices of our English
Justinian, King Edward the first.

[n consequence of this lucky assemblage, they naturally
fell into a kind of collegiate order, and, being excluded
from Oxford and Cambnridge, found it necessary to esta-
blish a new untversity of their own. This they did by
purchasing at various times certamn houses (now called
the inns of court and of chancery) between the city of
Westminster, the place of holding the king’s courts, and
the city of London; for advantage of ready access to the
one, and plenty of provisions in the other (p). Here
exerctses were performed, lectures read, and degrees were
at length conferred in the common law, as at other univer-
sities in the canon and civil. The degrees were those of
barristers, first styled apprentices(q), from apprendre, (to
learn,) who answered to the bachelors of the universities;
as the state and degree of a serjeant (v), servientis ad legem,

did to that of a doctor.

The crown seems to have soon taken under its protec-

{ p) Fortesc. c. 48.

( ¢) Apprentices or barristers seem
to have been first appointed by an
ordinance of Kiny Edward the first,
in parliament, in the 20th year of
his reign. {Spelm. Gloss. 37 ; Dug-
dale, Orig. Jurid. 55.)

(r) The first mention perhaps in
our law books of serjeants or coun-
tors, is in the statute of Westm. I.
3 Edw. I. ¢. 29, and in Horne's
Mirror, ¢. 1, 5. 10, c. 2, 8. 5, c. 3,
B. 1, in the same reign. DBut M.
Paris, in his life of John I1. Abbot
of St. Alban’s, which he wrote 1n
1255, 39 Hen. 111, speaks of ad-
vocates at the common Jaw, or
countors, (guos banci narratores vul-
gariter appellamus,) as of an order of
men well known. And we have an
example of the antiquity of the coif

VOLI- I'l

in the same author’s history of Eng-
land, A.D. 1259, in the case of one
William de Bussy; who, being called
to account for his great knavery and
malpractices, claimed the benefit of
his orders or clergy, which till then
remained an entire secret; and to
that end * voluit ligamenta coife sue
solvere, ut palam monsiraret se tonsu-
ram habere clericalem ; sed non est per-
missus. Satelles vero eum arripiens,
non per coife ligamina sed per guttur
eum apprehendens, trazit ad carcerem.”
And hence Sir H. Spelman conjec-
tures {Glossar. 333), that coifs were
introduced to hide the ton:ure of
such renegade clerks as were still
tempted to remain in the secular
courts in the quality of advocates or
judges, notwithstanding their pro.
hibition by canon.

C.
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[tion this infant seminary of common law; and, the more
effectually to foster and cherish it, King Henry the third,
in the nineteenth year of his reign, issued out an order,
directed to the Mayor and Sherifts of London, command-
ing that no regent of any law schools within that ity
should, for the future, teach law therein (s). The word
law, or leges, being a general term, may create some
doubt, at this distance of time, whether the teaching of
the civil law, or the common, or hoth, is hereby restrained.
But in either case it tends to the same end. If the civil
law only is prohibited, (which is Mr. Selden’s () opinion,)
it is then a retaliation upon the clerey, who had excluded
the commmon law from their seats of learming. If the
municipal law be also included in the restriction, (as Sir
Edward Coke (#) understands it, and which the words
seem to import,) then the intention 1s evidently this,—by
preventing private teachers within the walls of the city,
to collect all the comnion lawyers into the one public
university which was newly instituted in the suburbs.

In this juridical university (for such it is insisted to have
been by Sir Edward Coke (x)) there were two sorts of
collegiate houses; one called inns of chancery, in which
the younger students of the law were usually placed,
“ learning and studying (says Fortescue () ) the originals,
and, as it were, the elements of the law; who, profiting
therein, as they grew to ripeness, so were they admitted
mto the greater mnns of the same study, called the mns of
court.” And in these imns of both kinds, he goes on to
tell us, the knights and barons, with other grandees and
noblemen of the realm, did use to place their children,
though they did not desire to have them thoroughly
learned n the law, or to get their living by its practice;
and that in his time there were about two thousand stu-

(s} * Ne aliquis scholas regens de (#) 2 Inst. proém.
legibus in eadem civitate de catero (z) 3 Rep. pref.
sbidem leges doceat."” (y) C. 49,

(¢) In Flet. 8, 2.
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fdents at these several inns, all of whom, he informs us,
were filii nobilium, gentlemen born.

Hence, it is evident, that (though under the influence of
the monks our universities neglected this study, yet) in the
time of Henrv the sixth it was thought highly necessary,
and was the universal practice, for the young nobility and
gentry to be instructed in the originals and elements of the
laws. But by degrees this custom has fallen into disuse;
which seems principailly owing to these reasons; first,
because in these societies all sorts of regimen and acade-
mical superintendence, either with regard to morals or
studies, have been thought impracticable, and therefore
entirely neglected : secondly, because persons of burth and
fortune, after having finished their usual courses at the
universities, have seldom letsure or resolution sufhicient to
enter upon a new scheme of study at a new place of
instruction. ]

At the present day the Iinns of Chancery have accord-
ingly sunk into insignificance, and an admission to them
18 no longer of any avail to the student in his progress to
the bar. And even the resort to the inns of court is now
very much confined to those to whom the knowledge of
practice 1s absolutely necessary, that is, such as are in-
tended for the profession (2).

The inns of court still enjoy, however, their antient and
exclusive privilege of conferring the rank or degree of bar-
rister at law (a) ; the possession of which (or of the higher
degree of serjeant) constitutes an indispensable qualifica-
tion for practising as an advocate or counsel in the supe-

a law society. As to the constitu.
tion of the 1nns of court and chan-

(z) The inns of court are the In-
ner Temple, the DMiddle Temple,

Lincoln's Inn and Gray’'s Inn, The
inns of chancery are Clifford’s Inn,
Clement’s Inn, Lyun’s- Inn, New
Inn, Thavies’ Inn, Staples’ Inn
and Barnard's Inn. Furnival's Inn
(which formerly belonged to the lat-
ter class) has now ceased to exist as

cery, see Rex v, Barnard's Inn, 6
Ad. & El 17, and the cases there
quoted ; see also Dugd. Orig. Jur.
pref. to 3rd Report.

(a) For further information as to
barristers, vide post, b. v. c. iii,

c. 2
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rior courts (5). No other means of obtaining it exist but
that of becoming enrolled as a student in one or the other
of these inns, and applying, after a certain period, to its
principal officers (or benchers) for a call to the bar. As a
qualification for the call, the student must have kept com-
mons for three years (1. e. twelve terms), by dining in the
hall of the society, into which he has obtained admission,
at least three times In each term; and by the present
educational system (as lately established) no student shall
be eligible to be called to the bar, who shall not either
have attended during one whole year the lectures of two
of the RReaders, or have satisfactorily passed a pubhic exa-
mination (¢). And, accordingly, a public examination for
all the inns collectively, periodically takes place, extending
to all students who are destrous of submitting themselves
to that test of proficiency (d). The business of legal
education, however, in this country, is also I a great
measure conducted (as it has always been) iIn private
channels; the usual plan being to obtain admission into
the chambers of a practising barrister, conveyancer, or
special pleader, where, in addition to the opportunities of
observing the course of practice, the pupil enjoys for some
years the advantage of private tuition in the grounds and
principles of the law. Even academical instruction, in-
deed, may be obtained in other schools than those of the
inns of court; for lectures in law are now given in colleges

(b) In order to practise as an ad-
vocate in those courts in which the
civil law obtains, the degree of doctor
of laws must be first obtained at one

Property; and on the Common Law

of England.
{(d)} As an inducement tostudents

to propose themselves for examina-

of the English universities,

(¢) Rules of the Inns of Court.
See the Rules for the Public Exami-
nation of Students, Michaelmas
Term, 1866. The lectures above
referred to are given on Constitu-
tivnal Law and Legal History; on
Jurisprudence and the Civil Law;
on Equity; on the Law of Real

tion, studentships, tenable for three
years, of fifty guineas a year, have
been recently founded by the Inns
of Court; one of which is conferrible
ott the most distinguished student at
each public examination. See the
same Rules for the Public Examina-
tion of Students,
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of the University of London, viz., at King’s College, and
at University College; and though no provision for in-
struction in the municipal laws of England was antiently
made, as we have seen, at Cambridge or at Oxford, the
deficiency has been long since redressed by the mumi-
ficence of private donors, who at each university have
founded professorships, with appropriate endowments for

that purpose.
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SECTION II.

OF THE NATURE OF LAWS IN GENERAL.

+

By the termn Laws we here intend to denote the runles [of
human action or conduct; that 1s, the precepts by which
man, the noblest of all sublunary beings, a creature en-
dowed with both reason and free-will, 1s commanded to
make use of those faculties in the general regulation of
his behaviour.

Man, considered as a creature, must necessarily be
subject to the laws of his Creator, for he is entirely a
dependent being. A being, mmdependent of any other,
has no rule to pursue, but such as he prescribes to him-
self; but a state of dependence will inevitably oblige the
inferior to take the will of him on whom he depends as
the rule of his conduct; not, indeed, in every particular,
but in all those poimnts wherem his dependence consists.
This principle, thervefore, has more or less extent and
effect, in proportion as the superiority of the one and
the dependence of the other is greater or less, absolute
or limited. And consequently as man depends absolutely
upon his Maker for everything, it is necessary that he
should, mn all points, conform to his Maker’s will.

This will of his Maker 1s called the law of nature. For
as God, when he created matter, and endued 1t with a
principle of mobility, established certain rules for the
perpetual direction of that motion; so, when he created
man, and endued him with free-will to conduct himself
in all parts of life, he laid down certain immutable laws
of human nature, whereby that free-will 1s 1n some degree
regulated and restrained, and gave him also the faculty
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[of reason to discover the purport of those laws. Such,
among others, are these principles,—that we should live
reputably, should hurt nobody, and should render to every
one his due; to which three general precepts Justinian has
reduced the whole doctrine of law (a).]

The constitution and frame of humanity are in this re-
spect, as in all others, so contrived as to afford a striking
proof of the benevolence of the great Creator. For he
has so intimatelv connected, so inseparably interwoven the
laws of eternal justice with the happiness of each indivi-
dual, that if the former be punctually obeyed, it cannot
but induce the latter. In consequence of which mutual
connexion of justice and human felicity, we ought to con-
sider the law of nature not as made up of a multitude of
abstracted rules and precepts, referring merely to the fit-
ness or unfitness of things, as some have vainly surmised,
but as graciously reduced to [this one paternal precept,
‘“that man should pursue his own true and substantial
happiness.” This 15 the foundation of what we call
ethics, or natural law; for the several articles into which
it is branched in our systems, amount to no more than
demonstrating that this or that action tends to man’s real
happiness, and therefore concluding that the performance
of it is a part of the law of nature; or, on the other hand,
that this or that action is destructive of man’s real happi-
ness, and therefore that the law of nature forbids it.]

But though the real basis of the law of nature is a ten-
dency to promote human happiness, and though to a
certain extent this consideration affords a practical test,
whether a given course of conduct be naturally right or
not, yet the fallibility of human reason, and its inability
to judge of the ultimate consequences of things, will in
general preclude the application of such a test to parti-

(a) “ Juris precepta sunt heec, ho-  been rendered by Blackstone, vol. i.
nesle vivere, alterum non ledere, suum  p. 40, honestly, which (as remarked
cuique fribuere.”’—Inst. 1. 1, 3. The by Christian) scarcely conveys the

word komeste in this passage has  full meaning.
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cular cases. It would seem not to bhave been the design
of the all-wise disposer of the universe that man, even in
his perfect state, should be left wholly to the guidance of
his own understanding or conscience on the subject of
moral duty; but 1t 1s at all events certamn that since the
fall his corrupt and clouded faculties have proved unequal
to the task.

Ample lght however i1s now afforded to him by [the
benign interposition of divine Providence, which, mn com-
passion to the frailty, the imperfection and the blindness
of human reason, hath been pleased, at sundry times and
in divers manners, to discover and enforce its laws by an
immediate and direct revelation. The doctrines thus de-
livered we call the revealed or divine law, and they are to
be found only in the Holy Scriptures. These precepts,
when revealed, are found upon comparison to be really a
part of the original law of nature, as they tend in all their
consequences to man's felicity.  But we are not from thence
to conclude that the knowledge of these truths was attain-
able by reason,n its present corrupted state; since we find
that until they were revealed, they were hid from the wis-
dom of ages. As, then, the moral precepts of this law are
indeed of the same original with those of the law of nature,
so their intrinsic obligation is of equal strength and per-
petuity. Yet undoubtedly the revealed law i1s of infinitely
more authenticity than that moral system which is framed
be ethical writers, and denominated the natural law; be-
cause one 1s the law of nature, expressly declared so to
be by God himself; the other 1s only what, by the as-
sistance of human reason, we 1magine to be that law. If
we could be as certain of the latter as we are of the former,
both would have an equal authority; but till then, they
can never be put in any competition together.

Upon these two foundations, the law of nature and the
law of revelation, depend all human laws ; that is to say,
no human laws should be suftered to contradict these.
There are, it is true, a great number of indifferent points
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[in which both the divine law and the natural leave a man
at his own liberty, but which are found necessary, for the
henefit of societv, to be restrained within certain limits.
And herein 1t 1= that human laws have their greatest force
and eflicacy: for, with regard to such points as are not
indifterent, human laws are only declaratory of, and act 1n
subordination to, the former. To instance in the case of
murder: this is expressly forbidden by the divine, and
demonstrably by the natural law; and from these prohi-
bitions, arises] the chief unlawfulness of this crime. Those
human laws, by which 1t 1s also nterdicted, add compara-
tively but little to 1ts moral guilt, or to the duty in foro
conscientie of abstaining from its perpetration. [Nay, 1f
any human law should allow or injoin us to commut it, we
are bound to transgress that human law, or else we must
offend both the natural and the divine. But, with regard
to matters that are in themselves indifferent, and are not
commanded or forbidden by those superior laws,—such
for instance, as the] importation of particular commodities
from foreign countries,—[here the inferior legislature had
scope and opportunity to interpose, and to make that action
unlawful which before was not so.]

But we are farther to observe that [ Man was formed for
society ; and, as 1s demonstrated by the writers on this
subject (b), 1s neither capable of living alone, nor indeed
has the courage to do it. However, as it is impossible
for the whole race of mankind to be unmted in one great
society, they must necessarily divide into many, and form
separate states, commonwealths, and nations, entirely in-
dependent of each other, and yet liable to a mutual inter-
course. Hence arises a third kind of law to regulate this
mutual 1ntercourse, called “ the law of nations,” which, as
none of these states will acknowledge a superiority in the
other, cannot be dictated by any, but depends entirely upon
the rules of natural law, or upon mutual compacts, treaties,
lcagues, and agreements between these several commu-

(&) Puffendorf, 1. 7, c. 1, compared with Barheyrac's Commentary.
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[nities ; in the construction also of which compacts we have
no other rule to resort to, but the law of nature; being the
only one to which all the communities are equally sub-
ject; and therefore the civil law very justly observes, that
quod naturalis ratio inter homines constituit, vocatur jus
gentium (c).

Thus much it appeared necessary to premise concerning
the law of nature, the revealed law, and the law of nations,
before a more full exposition was given of the principal
subject of this section, municipal (or civil) law ; that is, the
rule by which particular districts, communities, or nations,
are governed. It i1s here called municipal law, 1n com-
phance with common speech; for, though strictly that
expression denotes the particular customs of one single
municipium or free town, yet it may with sufficient pro-
priety be applied to any one state or nation, which is
governed by the same laws and customs. ]

The true meaning and force ot the term (taken in tlns
its ordinary sense) may be more fully developed thus: it
1s “a rule of civil conduct prescribed by the supreme
power in a state (d).”

[Let us endeavour to explamn its several properties, as
they arise out of this definition. And, first, 1t 1s a rule:
not a transient sudden order from a superior to or concern-
ing a particular person; but something permancnt, uniform
and untversal. Therefore a particular act of the legislature
to confiscate the goods of Titius, or to attaint him of high
treason, does not enter mto the idea of a municipal law ;
for the operation of this act is spent upon Titius only, and
has no relation to the community in general; it is rather a
sentence than a law. But an act to declare that the crime
of which Titius is accused shall be deemed high treason :
this has permanency, uniformty, and umversality, and
therefore is properly a rule. It i1s also called a rule, to
distinguish it from advice or counsel, which we are at

(e) FLLL 1,0, sibi populus constituit.”” — Inst. .
(@) “Jus citile est quod gquisque 2, 1.
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[liberty to follow or not, as we see proper, and to judge
upon the reasonableness or unreasonableness of the thing
advised : whereas our obedience to the law depends not
upon our approbation, but upon the maker’s will. Counsel
is only matter of persuaston, law i1s matter of injunction;
counsel acts only upon the wilhng, law upon the nunwilling
also.

It 1s also called a rule, to distinguish 1t from a compact
or agreement ; for a compact 1s a promise proceeding from
us, law i1s a command directed to us. The language of a
compact ts, “I will, or will not, do this;” that of a law
15, “ thou shalt, or shalt not, do 1t.”” It 1s true there is an
obligation which a compact carries with 1it, equal in point
of conscience to that of a law; but then the original of
the obligation i1s different. In compacts, we ourselves
determine and promise what shall be done, before we are
obliged to do it; in laws, we are obliged to act without
ourselves determining or promising anything at all. Upon
these accounts law is defined to be “ a rule.”

Municipal law 1s also “a rule of civil conduct.” This
distinguishes municipal law from the natural, or revealed ;
the former of which 1s the rule of moral conduct, and the
latter not only the rule of moral conduct, but also the rule
of taith. These rezard man as a creature, and point out
his duty to God, to himself, and to his neighbour, consi-
dered in the light of an individual. But mumecipal or civil
law regards him also as a citizen, and bound to other
duties towards his neighbour than those of mere nature
and religion: duties, which he has engaged in by enjoy-
ing the benefits of the common union; and which amount
to no more than that he do contribute, on his part, to the
subsistence and peace of the society.

It is likewise “a rule prescribed.” Because a bare re-
solution, confined in the breast of the legislator, without
manifesting itself by some external sign, can never be pro-
perly a law; it is requisite that this resolution be notified
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[to the people who are to obey it. But the manner n
which this notification is to be made, 15 matter of very
great inditterence. It may be notified by universal tradi-
tion and long practice, which supposes a previous publica-
tion, and is the case of the common law of Encland. It
may be notified vivd voce, by officers appointed for that
purpose, as 1s done with regard to proclamations.] It
may, lastly, [be notified by writing, printing, or the like;
which 1s the general course taken with all our acts of par-
lhament. Yet, whatever way 1s made use of, it 1s mcum-
bent on the promulgators to do 1t in the most pubhe and
perspicuous manner; not like Caligula, who (according to
Dio Cassius) wrote his laws in a very small character, and
hung them upon bhigh pillars, the more ellectually to
ensnare the people. There 1s still a more unreasonable
method than this, which is called making of laws ex post
facto ; when, after an action (indifferent in itself) is com-
mitted, the legisiator then, for the first time, declares it to
have been a crime, and inflicts a punishment upon the
person who has committed it. Here it is impossible that
the party could foresee that an action, innocent when 1t
was done, should be afterwards converted to guilt by a
subsequent law; he had therefore no cause to abstain
from it; and all punishment for not abstaining must of
consequence be cruel and unjust. All laws should be
therefore made to commence in futuro, and be notified
before their commencement; which is implied in the term
“prescribed.” But when this rule is 1 the usnal manner
notified, or prescribed, it is then the subject’s business to
be thoroughly acquainted therewith; for if ignorance, of
what he might know, were admitted as a legitimate excuse,
the laws would be of no effect, but might always be eluded
with impunity.

But farther: municipal law 1s “a rule of civil conduct
prescribed by the supreme power in a state”” For legisla-
ture 1s the greatest act of superiority that can be exercised
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[by one being over another. Wherefore it is requisite to
the very essence of a law, that it be made by the supreme
power. Sovereignty and legislature are indeed convertible
terms; one cannot substst without the other.

This will naturally lead us into a short inquiry concern-
ing the nature of society and civil government; and the
natural inherent right that belongs to the sovereigniy of a
state, wherever that sovereignty be lodged, of making and
enforcing laws.

The only true and natural foundations of society are
the wants and the fears of individuals. Not that we can
believe, with some theoretical writers, that there ever was
a time when there was no such thing as society either
natural or civil; and that from the impulse of reason, and
through a sense of their wants and weaknesses, individuals
met together in a large plain, entered 1nto an original con-
tract, and chose the tallest man present to be their gover-
nor. This notion, of an actvally existing unconnected
state of nature, 1s too wild to be seriously adnutted: and
besides it is plainly contradictory to the revealed accounts
of the primitive origin of mankind, and their preservation
two thousand years afterwards; both which were eflected
by the means of single families. These formed the first
natural society among themselves; which, every day ex-
tending its limits, laid the first though 1mperfect rudiments
of civil or pohtical society; and when 1t grew too large to
subsist with convenience in that pastoral state, wherein the
patriarchs appear to have lived, it necessarily subdivided
itself by various migrations into more. Afterwards, as
acgriculture increased, which employs and can maintain a
much greater number of hands, migrations became less
frequent: and various tribes, which had formerly sepa-
rated, reunited again: sometimes by compulsion and con-
quest, sometimes by accident, and sometimes perhaps by
compact. But though society had not its formal begin-
ning from any convention of individuals, actuated by their
wants and their fears; yet it is the sense of their weakness
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f[and imperfection that Zeeps mankind together; that de-
monstrates the necessity ot this union; and that therefore
1s the solid and natural foundation, as well as the cement
of civil society. And this 1s what we mean by the original
contract of society; which, though perhaps im no instance
it has ever been formally expressed at the first institution
of a state, yet i nature and reason must always be under-
stood and implied, in the very act of associating tocether ;
namely, that the whole should protect all its parts, and
that every part should pay obedience to the will of the
whole, or, i other words, that the community should]
guarantee to each individual member the enjoyment of
certain liberties and advantages or (as they are generally
termed) 7iyhts, [and that (in return for this protection)
each individual should submit to the laws of the com-
munity ; without which submission of all it was 1mpos-
sible that protection could be certainly extended to any.
For when aivil society 1s once formed, government at
the same time results of course, as necessary to preserve
and to keep that society in order. Unless some superior
be constituted, whose commands and decisions all the
members are bound to obey, they would still remain as in
a state of nature, without any judge upon carth to define
their several rights, and redress them several wrongs.
But, as all the members which compose this society were
naturally equal, it may be asked, in whose hands are the
retns of government to be entrusted 7 To this the general
answer is easy; but the application of it to particular
cases has occasioned one half of those nnschiefs, which
are apt to proceed from misguided political zeal. In
general, all mankind will agree that government should
be reposed in such persons, in whom those qualitics are
most likely to be found, the perfection of which 1s among
the attributes of him who 1s emphatically styled the
Supreme Being; the three grand requisites, that is to
say, of wisdom, of goodness, and of power: wisdom, to
discern the real interest of the community; goodness, to
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[endeavour always to pursue that real interest; and strength
or power, to carry this knowledge and imntention into ac-
tion. These are the natural foundations of sovereignty,
and these are the requisites that ought to be found n
every well constituted frame of covernment.

How the several forms of government we now see in
the world at first actually began, 1s matter of great un-
certainty, and has occasioned infinite disputes. It is not
intended here to enter into any of them. Illowever they
began, or by what right soever they subsist, there is and
must be in all of them a supreme, irresistible, absolute,
uncontrolled authority, m which the jura summe wunperi,
or the rights of sovereignty, reside. And this authority
1s placed in those hands, wherein (according to the opinion
of the founders of such respective states, either expressly
given, or collected from their tacit approbation) the quali-
ties requisite for supremacy—wisdom, goodness, and power
~—are the most hkely to be found.

The political writers of antiquity will not allow more
than three regular forms of government; the first, when
the sovereign power 1s lodged in an aggregate assembly
consisting of all the free members of a community, which
is called a democracy; the second, when it 1s lodged in a
council, composed of select members, and then it is styled
an aristocracy; the last, when it is entrusted in the hands
of a single person, and then it takes the name of a
monarchy. All other species of government, they say,
are either corruptions of, or reducible to, these three.

By the sovereign power, as was before observed, 1s meant
the making of laws; for wherever that power resides, all
others must conform to and be directed by it, whatever
appearance the outward form and administration of the
government may put on. For it 1s at any time in the
option of the legislature to alter that form and adminis-
tration by a new edict or rule, and to put the execution of
the laws into whatever hands it pleases; by constituting
one, or a few, or many executive magistrates: and all the
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[other powers of the state must obey the legislative power
in the discharge of their several functions, or else the con-
stitution 1s at an end.

In a democracy, where the right of making laws resides
in the people at large, public virtue, or goodness of inten-
tion, is more likely to be found, than etther of the other
qualities of government., Popular assemblies are {requently
foolish In their contrivance, and weak in their execution;
but generally mean to do the thmg that 1s right and just,
and have always a degree of patriotism or public spirit.
In anstocractes there 1s more wisdom to be found, than n
the other frames of government; being composed, or 1n-
tended to be composed, of the most experienced citizens :
but there 1s less honesty than i a republic, and less strength
than in a monarchy. A monarchy is indeed the most power-
ful of any; for, by the entire conjunction of the legislative
and exccutive powers, all the sinews of govermment are
knitted together, and united in the hand of the prince:
but then there is imminent danger of his employing that
strength to improvident or oppressive purposes.

Thus these three species of government have, all of
them, their several perfections and mmperfections. De-
mocracies are usually the best calculated to direct the end
of a law; aristocracies to invent the means by which that
end shall be obtained ; and monarchies to carry those means
into execution. And the antients, as was observed, had
in general no 1dea of any other permanent form of govern-
ment but these three : for though Cicero (e) declares him-
selt of opinton ““ esse optime constitutam rempublicam, que
ex tribus generibus illis, regali, optimo, et populari, sit
modice confusa ;” yet Tacitus treats this notion of a mixed
government, formed out of them all, and partaking of the
advantages of each, as a visionary whim, and one that, if
effected, could never be lasting or secure ( f).

(e) In his fragments de Rep.l. 2.  publice forma laudari facilius quam
(f) ¢ Cunctas nationes et urbes  evenive, vel, si evenit, haud diuturna
populus, aul primores, aut singuli re-  esse potest.’’— Ann. 1. 4, c. 33.
gunt : delecta ex his et constifula rei-
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[ But, happily for us of this island, the British constitution
has long remained (and may it long continue!) a standing
exception to the truth of this observation. For as with
us the executive power of the laws 1s lodged in a single
person, they have all the advantages of strength and dis-
patch, that are to be found in the most absolute monarchy :
and as the legislature of the kinzdom is entrusted to three
distinct powers, entirely independent of each other; first,
the sovereign; secondly, the lords spiritual and temporal,
which 1s an anstocratical assembly of persons selected for
their ptety, their birth, their wisdom, their valour, or their
property ; and, thirdly, the House of Commons, freely
chosen by the people trom among themselves, which makes
it a kind of democracy : as this aggregate body, actuated
by different springs, and attentive to different interests, com-
poses the British parliament, and has the supreme disposal
of every thing, there can no inconvemence be attempted by
either of the three branches, but will be withstood by one
of the other two; each branch being armed with a nega-
tive power, sufficient to repel any innovation which it shall
think inexpedient or dangerous.

Here then i1s lodged the sovereignty of the British con-
stitution; and lodged as beneficially as is possible for
society. For in no other shape could we be so certain
ot finding the three great qualities of government so well
and so happily umted. }f the supreme power were lodged
in any one of the three branches separately, we must be
exposed to the inconveniences of erther absolute monarchy,
aristocracy, or democracy; and so want two of the three
principal ingredients of good polity; that is, virtue, wis-
dom, and power. If it were lodged In any two of the
branches—for instance, in the sovereign and House of
Lords—our laws might be providently made, and well
executed, but they might not always have the good of
the people in view: if lodzed in the sovereign and coms-
mons, we should want that circamspection and mediatory
caution, which the wisdom of the peers is to afford; if

VOL. I D.
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[the supreme rights of legislature were lodged n the two
houses only, aud the crown had no necative upon their
proceedings, thev might be tempted to encroach upon the
roval prerogative, or perhaps to abolish the roval office,
and thereby weaken (if not totully destroy) the strength
of the executive power. But the constitutional govern-
ment of this island 1s so admirably tempered and com-
pounded, that nothing cun endanger or hurt it, but de-
stroying the equilibrium of power between one bhranch of
the legislature and the rest.  For if ever it should happen
that the mdependence ot any one of the three should be
lost, or that 1t <hould become subservient to the views of
cither of the other two, there would =oon be an end of our
constitution.  The legislature would be changed from that
which (upon the supposition of an origmal contract, either
actual or implied,) is presumed to have been ongmally set
up by the general consent and fundamemtal act of the
sucietv : and such a chance, however efiected, 1, accord-
ing to Mr. Locke (¢), (who perhaps carries Ins theory too
far,) at once an entire dissolution of the bands of govern-
ment ; and the people are thereby reduced to a state of
anarchy, with liberty to constitute to themselves a new
legislative power.

Having thus cursorily considerced the three usual species
of government, and our own singular constitution, selected
and compounded trom them all, we arve now to remark
that, as the power of making laws constitutes the supreme
authority, so wherever the supreme authoritv mm anv state
resides, 1t 1s the right of that authority to make laws; that
is, in the words of our definition, o preseribe the rule of
civil action. And this may be discovered from the very
end and mstitution of civil states. For a state is a collec-
tive hody, composed of a multiiude of mdividuuls, united
for their satety and convenience, and mtending to act to-
gether as one man. If it therefore 1s to act as one man,
it ought to act by one unitorm will. But, inasmuch as

(g) On Government, part 2, § 212.
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[political communities are made ap of many natural per-
sons, each of whom has his particular will and inclination,
these several wills cannot by any natural union be joined
tocether, or tempered and disposed into a lasting harmony,
so as to constitute and produce that one uniform will of the
whole. 1t can therefore be no otherwise produced than by
a political uion ; by the consent of all persons to submit
their own private wills to the will of one man, or of one or
more assemblies of men, to whom the supreme aunthority 1s
entrusted : and this will of that one man, or assemblage
of men, 1s in ditlerent states, according to their difterent
constitutions, understood to be law.

Thus far, as to the right of the supreme power to make
laws; but farther, it 15 its duty likewise. For since the
respective members are bound to conform themselves to
the will of the state, it is expedient that they receive
directions from the state declaratory of that its will. But
as it is impossible, in so great a multitude, to give injunc-
tions to every particular man, relative to each particular
action, it 1s therefore mcumbent on the state to estabhish
general rules, for the perpetual mformation and direction
of all persons in all points, whether of positive or negative
duty. And this, in order that every man may know what
to look upon as his own, what as another’s; what absolute
and what relative duties are required at his hands; what
is fo be esteemed honest, dishonest, or indifterent; what
degree every man retains of his natural hiberty; what he
has given up as the price of the benefits of society; and
after what manner each person 1s to moderate the use and
exercise of those rights which the state assigns him, in
order to promote and secure the public tranquillity.

Municipal law, in a general point of view, may be said
to consist of several parts: one, declaratory ; whereby the
rights to be observed, and the wrongs to be eschewed, are
clearly defined and laid down: another, directory ; where-
by the subject is instructed and enjoined to observe those

rights, and to abstain from the commission of those wrongs ;
D. 2
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{a third, remediul ; whereby a method 1s pointed out to re-
cover a man'’s private rights, or redress his private wrongs:
to which may bc added]}—-in case of a law by which any
public wrong 1s prohibited, or public duty enjoined—a
fourth, viz. the part which contains {the sanction], that i3,
the provision for enforcing or promoting its observance.

[ With regard to the first of these, the decluratory part
of munictpal law, this depends not so much upon the law
of revelation or of nature, as upon the wizdom and will of
the legislator. This doctrine, which befure was shightly
touched, deserves a more particulur explication.} ‘Those
richts then [which God and unature have established, and
may therctore be called natural rights, such as are life and
liberty, nced not the atd of human laws to be effectually
invested 1n every man; neither do they receive any mate-
rial ncrease of strength when declared by the nuntcipal
laws to be mviolable.  On the contrary, no human legis-
lature can justifiably abridge or destroy them, unless the
owner shall himselt commit some act that amounts to a
forfeiture. DNeither do divine or natural duties (such as,
for instance, the worship of God, the maintenance of
children, and the like) receive a much stronger sanction
from bemg also declared to be duties by the law of the
Jand. The case is the same as to crimes and misdemea-
nors, that are forbidden by the superior laws, and there-
fore styled maln in se, such as murder, theft, and perjury ;
which contract but little additional turpitude from being
declared unlawful by the inferior legislature. For that
legislature in all these cases acts only, as was before ob-
served, in subordination to the great Lawgiver, transecrib-
ing and publishing his precepts. o that, upon the whole,
the declaratory part of the municipal law has very little
force or operation with regard to actions that are naturally
and intrinsically right or wrong. ]

But, [with recard to things i themselves mdifferent, the
case 1s entirely altered. These become either right or
wrong, just or unjust, duties or misdemeanors, according
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[as the mumicipal legislator sees proper for promoting the
weltare of the society, and more etfectually carrying on the
purposes of civil lite.  Thus our own common law has
declared, that the goods of the wife do instantly upon
marriage become the property and right of the husband ;
and our statute law has declared all monopolies a public
offence: yet that right, and this offence, have no founda-
tion in nature, but arc merely created by the law, for the
purposes of civil society. And sometimes, where the thing
itself has its rise from the law of nature, the particular
circumstances and mode of doing it become right or
wrong, as the laws of the land shall direct. Thus, for
instance, in civil duties,—obedience to superiors 1s the
doctrine of revealed as well as natural religion: but who
those superiors shall be, and in what circumstances, or
to what devrees they shall be obeyed, it s the province
of human laws to determine, And so, as to injuries or
crimes, it must be left to our own legislature to daecide In
what cases the seizing another’s cattle shall amount to a
trespass or a theft: and where it shall be a justifiable
action, as when a landlord takes them by way of distress
for rent.

Thus much for the declaratory part of municipal law :
and the directory stands much upon the same footing:
for this wvirtually includes the former, the declaration
being usually collected from the direction. The law that
says, ‘“thou shalt not steal,” implies a declaration that
stealing 1s a crime. And we have seen that, mn things
naturally indifferent, the very essence of richt and wrong
depends upon the direction of the laws to do or to omit
them.

The remedial part of a law is so necessary a conse-
quence of the former two, that laws must be very vague
and imperfect without it. For in vain would rights be
declared, in vain directed to be observed, if there were no
method of recovering and asserting those rights, when
wrongfully withheld or invaded. Tius i1s what we mean
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[properly, when we speak of the protection of the law.
When, for mstance, the declaratory part ot the law has
said, that “the field or mberitauce, which beionged to
Titius's father, is vested by his death in Tiius ;7 and the
directory part has “forbidden any one to enter on an-
other’s property, without the leave of the owner:” it (zaius
after this will presume to take possession of the land, the
remedial part of the law will then mterpose 1is office; wiil
make Gaius restore the possession to Titius, and also pay
him damages for the invasion. ]

With regard to the sanction of laws [it is observed, that
human legizlators have for the most part chosen to make
it rather viudicatory than remaneraiory, or to consist rather
in pumshments, than inactual particular rewards.  DBecause,
in the first place, the quiet enjoyment and protection of all
our civil rights and liberties, which are the sure and general
consequence of obedience to the municipal faw, are in them-
selves the best and most valuable of all rewards; because
also, were the exercise of every virtue to he enforced by the
proposal of particular rewards, it were 1mpossible for any
state to furnish stock enouch for so profuse a bounty ; and
farther, because the dread of evil 15 a much more forcible
principle of human actions than the prospect of aood (4).
For which reasons, thouzh a prudent bestowing of rewards
1Is sometimes of exquisite uxe, vet we find that those civil
laws, which cuforce and enjoin our duty, do seidom, 1if
ever, propose any privilege or oift to such as ohey the
law; but do constantly come armed with a penalty de-
nounced agamst transgressors, cither expressly defining
the nature and quantity of the punmshment, or else leaving
it to the discretion of the judges, and those who are en-
trusted with the care of putting the laws in execution.]

Laws attended with a vindicatory sanction [are said to
compel and oblige: not that by anv natural violence they
s0 constrain a man, as to render it impo=sible for him to
act otherwise than as thev direct, which 13 the strict sense

(%) Locke on the Human Understanding, b. 2, c. 24,
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[of oblication; but beecause, by declaring and exhibiting a
penalty azainst oftenders, they bring 1t to pass that no man
can casily choose to transuress the law; since, by reason of
the impending correction, compliamce 15 in a hich degree
prelerable to disobedience.  Aud, even where rewards are
proposed as well as pumshments threatened, the obligation
of the law seems chrefly to consist i the penalty ; for re-
wards, in their nature, can oaly persuade and allure ;
nothing is compulsory but punishment. ]

It ts, however, held by the soundest ethical writers, that
there 1s also an obligation in point of conscience to observe
the laws. It 1s related of Socrates that he made a promise
with himsclt to observe the laws of his country; and this
ts nothing more than what every man ought both to pro-
mise and perform; and he ought also to promise that he
will exert all his power to compel others to obey them (2).
It has been sometimes questioned, indeed, whether this prin-
ciple i1s not to be understood with some restrction.  “ It
holds,” 1t has been said, ‘“as to rights—and when the law
‘“ has determined the ficld to belong to Titius, 1t 1s matter
“ of conscience no longer to withhold or invade 1it.  So also
““in recard to natural duties, and such oftences as are mala
‘“in se; here we are bound in conscience, because we are
“ bound by superior laws, before those human laws were
‘“in being, to perform the one and abstain from the other.
¢ But n relation to those laws which enjoin only positive
‘“ duties, and forbid only such things as are not mala in se,
‘“but mala prohibita merely, without any imtermixture of
‘“ moral gutit, annexing a penalty to non-compliance : here
““ conscience 1s no farther concerned than by directing a
‘ submission to the penalty in case of our breach of those
“laws’ (k). The distinction however will perhaps hardly
bear the test of a close inquiry. To form a true judgment
on the subject, it is necessary to take into consideration
that the true principle both of moral and of positive laws

(i) Note by Christian to Black- (k) 1 Bl. Com. 58.
stone’'s Com. p. 59.
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15 in effect the same, viz. utility, or the general welfare,
and that the disobedience of either sort of precept must be
presumed to involve in it some kind of muschievous con-
sequence. Supposing the existence of a law of the merely
positive class, which happens to be considered by the public
at large as useless or even detrimental to society, yet a con-
scientious man will feel himself bound to observe it, if for
no other reason, yet for this, that his taking the contrary
course might encourage others to violate laws of a more
beneficial character, and lessen the general reverence for
the institutions of his country.
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SECTION III.
OF THE LAWS OF ENGLAND.

et — e

[Tae “ municipal law of England,” or the rule of civil con-
duct prescribed to the inhabitants of this kingdom, may
with suflicient propriety be divided into two kinds: the
lex non scripta, the unwritten (or common) law; and the
lex scripla, the written (or statute) law.

The lex non scripta, or unwritten law, includes not only
general customs, or the common law properly so called ; but
also the particular customs of certain parts of the kingdom
and hikewise those particular laws that are, by custom, ob-
served only I certain courts and jurisdictions.

When these parts of our law are called leges non scripte,
it is not to be understood as if all those laws were at pre-
sent merely oral, or communicated from the former ages
to the present solely by word of mouth. It is true indeed,
that, in the profound ignorance of letters which formerly
overspread the whole western world, all laws were entirely
traditional ; for this plain reason, because the nations among.
which they prevailed had but little idea of writing. Thus
the British as well as the Gallic druids committed all their
laws as well as learning to memory (a); and 1t 1s said of
the primitive Saxons here, as well as their brethren on the
continent, that leges sold memoria et usu retinebant (b). But
with us, at present, the monuments and evidences of our
legal customs are contained in the records of the several
courts of justice, in books of reports and judicial decisions,
and in the treatises of learned sages of the profession, pre-

(a) Cas. de B. G. lib. 6, c. 13. (%) Spelm. Gl 362.
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[served and handed down to us from the times of hizhest
antiquitv. Iowever, these parts of our law are therefore
stvled drges now seriptee, because their oricinal institution
and authority are not set down in writing, as acts of
parhiament are; but thev recerve thewr bmding power, and
the force of laws, by long aund immemorial usage, and by
tieir universal reception throughout the kingdom. In like
manner as Aulus (rellius defines the jus non seriplum to
be that wnich 18 “ tacito et illiterato hominwm coisensw et
moribus expressum.”

Our antient lawvers, and particularly Fortescue (¢), msist
with abundance of warmth, that these cu-~tomns are as old
as the primitive Dritons, and continued down, throuzh the
several mutattons of government and naabitants) to the
presvitt time, unchanged and unadulterated.  This may be
tae cuxe as to some; but m general, as v, Selden i his
notes observes, this assertion must be understood with
many grans of allowance; and ougit only to signmfy, as
the truth seems to be, that there never was any formal ex-
change of one gy=tem ot laws for another: though doubt-
less the Romans, the Piets, the =axons, the Duanes, and
the Normans, must have ms=ensiply mtroduced and meor-
porated many of themwr own customs with those that were
betore estabhished : thereby, m all probuability, 1improving
the texiure and wisdom of the whole by the accumulated
wisdom of divers particular countries. Our laws, saith
Lord Bacon (¢), are mixed as our language; and as our
language 1s so much the richer, the laws are the more
conpleie.]

And mdeed our early historians do positively assure us,
that our hody of laws 15 of this compounded nature.  For
thev tell us, and their statement i1s adopted by Black-
stone (¢), that in the time of Alfred the local customs of
the scveral provinces of the kmgdom were grown so

(e} C. 17. (¢) 1 Bl. Com. 64.
(d) See his propesals for a digest.
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various, that he found it expedient to compile a Dom-boc
or Liber Judicialis, digesting them into one uniform code
of laws for the general use of the whole kingdom: and
this book 1= said by Blackstone to have been extant so
late as the reign of king Bdward the fourth, but to have
been since lost: and 1t 1s thought by that commentator
to have coniulned the principal maxims of the common
law, the penaltics for misdemeanors, and the forms of
judictal proceedings ( f).

It is farther the opinion of Blackstone that the irruption
and establishment of the Danes in England, which followed
soon after, introduced new customs, and caused this code of
Alfred mm many provinces to full mto disuse, or at least to
be mixed and debased wath other laws of a coarser alloy;
so that, about the beginung of the eleventh century, there
were three principal systems of laws prevailing in ditlerent
districts (¢): 1. The Mercen-Lage, or Mercian laws, which
were observed in many of the midland counties, and those
bordering on the prmcipality of Wales, the retreat of
the antient Britons; and which DBlackstone conceives
therefore to have been very probably intermixed with the
British or Druidical castoms. 2. The West-Sawon Lage,
or laws of the West Saxons, which obtained in the coun-
ties to the south and west of the island, from kent to
Devonshire, which he supposes to have been much the
same with the laws of Alfred above mentioned, being the
municipal law of the far most considerable part of his
dominions, and particularly including Berkshire, the seat

(/) Inthe opinion of Mr. Haliam
(Midd. Ares, vol. ii. p. 402, Tth ed.)
there is no sufficient proof that
Alfred *compiled a dom-boc, or
general code for the government of
his kincdom.” Turner (in his Hist.
Ang. Sax. vol. 1i. p. 149, 6th ed.)
considers the Dos-BocC as the same
with the Jaws of Alfred i the Leges

Anglo-Sax. published by Wiikins. A

document, called * Aifred’s Dooms,”
was printed by the Record Conmis-
sioners in 1§40, but Sir F. Palgrave
remarks (Rise, &c. of the British
Commonwealth, ¢. 11) that 1t is in-
sufficient to support the assertions
of Blackstone as to Alfred’'s achieve-
ments as a law compiler,

{(«) For this Blackstone cites Sir
M. Hale, Hist. C. L. c. 3.
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of his peculiar residence. 3. The Dane-Lage, or Danmish
law, which was prineipally mamtained in the rest of the
midland counties, and also on the eastern coast, (the part
most exposed to the visits of the Dances,) the very northern
provinces being at that time under a distinct government.

Out of these three svstems of laws, Blackstone states
(upon the authority of Roger Iloveden (/) and Ranulphus
Cestrensis (¢), that king Ldward the Confessor extracted
one uniform law, or digest of laws, to be observed through-
out the wliole kingdom ; though the work had also been
projected and begun by his grandfather king Edzar.  And
he remarks in confirmation of this statement, that a general
dicest of the same nature has been constantly found expe-
dient, and therefore put in practice by other great nations,
which were formed from an assemblace of little provinces
cgoverned by peculiar customs; as in Portugal, under king
Edward, about the beginning of the fifteenth century (%);
i Spam, under Alonzo the tenth, who, about the year
1250, executed the plan of his father St. Ferdinand, and
collected all the provincial customs into one uniform law,
in the celebrated code entitled Las Pavtidas(l); and In
Sweden, about the saime ara, when a universal body of
common law was compiled out of the particular customs
estabhshed by the laghman of every province, and entitled
the land’s lugh, being analogous to the common lew of
England (m).  However, in his opinion, these undertak-
mngs of king Iidgar and Edward the Confessor were
probably no more than a new edition, or fresh promulea-
tion, of Alfred’s code or Dom-boe, with such additions
and improvements as the experience of a centurv and a
half had suggested ; for Alfred, as he remarks, 1s generally
stvled by the same histonans the legum Anglicanarvm con-
ditor, as Edward the Confessor 1s the restitutor.

But whatever mayv be thought of these points of legal

(£) In Hen. II. (1) Mod. Un, Hist. xx. 211,
(/) In Edw. Conlessor. (20) 1id. xxx11. 21, J8.
(4} Mod, Un. Hist. xx1i. 135.
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history or tradition, there can be no doubt that, under the
first princes of the Norman line, our ancestors were en-
vaced in a frequent strucgle to maintamn certain stitu-
tions known by the appellation of the “laws of fudward the
Confessor,” and which would scem to have been a body of
laws or customs observed (though not first estabhished) n
the reign of that monarch (#); and it is certain that the
Norman princes made frequent engagcments to restore
and maintain these laws as the most popular act they
could do, when pressed by foreign emercencies or do-
mestic  discontents.  Nor 1s it unreasonable to believe
that these, or some other remains of the law established in
this country before the conquest, gave rise (in part at least)
to that collection of maxims and customs which 1s now
known by the name ot the common law (0); a name either
given to 1t m contradistinetion to other laws —as the statute
law, the civil law, the law merchant, and the like-—or more
probably, as a law common to all the realm.

‘T'o assign however to the common law no other original
than this, would be to take an mmperfect and erroneous
view of the subject. QOur system of tenures was chiefly
constructed, if not first founded, by the Norman con-
queror (p); our judicial forms and pleadings, while they
have nothing in common with the Anglo-Saxon style, are
in striking conformity with the Norman () ; and it has

(n) The laws so called, contained
in Lambard and Wilkins, are con-
sidered as spurtous. Vide Hallam’s
Midd. Ages, vol. i1, p. 44, 7th edit.

(0) That much of our common
law was in force in this island
before the Conquest, is maintained
both by Huale and Blackstone. And
the histortan of the Middle Ages,
though inclined in general to ascribe
our common law to a date not much
antecedent to the publication of
Glanville (temp. Hen. 2), yet ad-
mits that ‘* some features of it may
“be distinguishable in Saxon times.”

Hallam’s Midd. Ages, vol.ii. pp. 466,
468, Tth edit. Mr. Spence, also, in
his HHistory of the Equitable Jurisdic-
tion of the Court of Chancery, insists
that the most important part of our
common law was a legacy from the
Romans.

( p) 2 Bl Com. 48; Henry, Hist.
of Eng. vol.vi.pp, 10,18 ; Reeves's
Hist. Eng. Law, vol. 1, p. 28, 3rd
edit. ; Hallam, ubi sup. p. 408.

(¢) Some information on this sub-
ject may be found in Stephen on
Pleading, 5th edit. Notes 2, 11, 13,
49, 41.
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been remarked with great truth, that the general lancuage
of our jurisprudence and its terms of art are exclusively
of I'rench extraction (). We caunot hesitate theretore to
recoguize 1 the antient faw of Normandy another parvent
of the commuon law, and one from which it has nherited
some of 1ts most remarkable features (s).

But though these are the most hikely foundation of this
collection of maxmms and customs, vet {the maxims and
customs, so collected, are ot higher antiquity than memory
or history ean reach (#): nothing betng more dithicult than
to ascertain the precise beginmine and first spring of an
antient and long established custom. Whence it is that, in
our law, the goodness ot a custom depends upon its having
been used time out of mind; or, in the solemnity of our
legal phraxe, “tnne whereot the memory of man runneth
not to the contrary,” ] a phrase which relers, however (it is
to be observed) in our law to a fixed era, and means that
the custom wmwmst appear (for anvtline that can be proved
to the contrarv) to have been in use hefore the commence-
ment of the reiwn of ichard the fivst (), ['Fhis it 1s that
cives it 1ts weight and authority; and of this nature are the
maxhns and customs which compose the common law, or
lex non scripta, of this kingdom.

This unwritten, or commmon law, is properly distinguish-
lars where the conformity is to be
traced, the merit of the first intro-

(r) ¢ Omnia vocabula, que vocabula
artis dicuniur, quibusque hodie in foro

Anglt wlunter, Gallica sunt  wiliilgue
cum Saronica lingua habent affine.’?
—Crag. Jus Feud. hb. 1. s, 7.

{s} The similarity of the English
and Norman Laws 1s strongly 1llus-
trated by a comparison of the Grand
Coustumier of Normandy {compiled
as late as Ric. I.and probably later),
with our Glanville, who wrote in the
reign of Hen. 1. This subject 1s
discussed by Hale in Hist. C, L. c. 6,
who, jealous for the originality of
the English law, argues from the pos-
teriority in date of the Grand Cous-
tuinier, that, in most of the particu-

duction presmnably belongs to Log-
land, though he admits the reason-
ableness of asstgning it 1n others to
Normandy. It dves not however
scem very material in which of the
two countries they weie first esta.
blished. They have at all events no
resemblance to the Anglo-Saxon in-
stitutions, and are evidently due to
lawyers of tlie Norman school.

(¢t) Hale, Hist. C. L. c¢. 3.

(v} Vide preamble to stat. 2 & 3
W.4, ¢. 71; Co. Lit. 115 a; Jen-
kins v. Harvey, § Tyrw. 326.
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[able iuto three kinds: 1. General cuxtoms ; which are the
universal rule ot the whole kinedom, and torm the “ com-
mon law,” m its stricter and more usual signification.
I1. Particular customs: which allect only the inhabitants
of particular districts. 1. Certain particular laws; which,
by custom, are adopted and used by some particular courts,
of pretty general and extensive jurisdiction.

I. As to general customns, or the common law, properly
so called ; tins 1s that law by which proceedings and de-
terminations 1n the ordinarv courts of justice are prin-
cipally guided and directed 5 this, for the most part, settles
the course in which lands descend by mheritance ; the man-
ner and form of acquiring and transferring property; the
solemnities and obheations of contracts; the rules of ex-
pounding wills, deeds, and acts of parliament ; the respec-
tive remedies of civil mjuries; and an nfinite number of
minuter particulars, which diffuse themselves as extensively
as the ordinary distribution of common justice requires ().
Thus, for example, that there ghall be four superior courts
of record, the Chancery, the Queen’s Bench, the Common
Pleas, and the Lixchequer;—that the eldest son alone is
heir to his ancestor ;—that a deed is of no vahdity unless
sealed and delivered ;—that wills shall be construed more
favourablv, and deceds more strictly ;—that money lent
upon bond 1s recoverable by action of debt;—all these
are doctrines that are not set down in any written statute
or ordinance, hut depend merelv upon immemorial usage,
that is, upon common law, for their support.

=ome have divided the common law into two principal
erounds or foundations: 1. LEstablished customs; such as
that, where there arve three brothers, the eldest brother shall
be heir to the second, in exclusion of the voungest: and
2. Established rules and maxims; as, “that the king can
do no wrong,” “that no man shall be bound to accuse
himzelf,” and the like. But these appear to be one and

(z) Hale's Hist. C. L. c. 2.
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[the same thing. For the authority of these maxims rests
entirely upon general reception and usage: and the only
method of proving, that this or that maxim is a rule of the
common law, 15 by shewmy that it hath been always the
custom to observe it.

But here a very natural, and very material, question
arises : how are these general customs or maxims to be
Lkuown, and by whom is their validity to be determined ?
The answer is, by the judges in the several courts of justice.
They are the depositaries of the laws; the living oracles,
who nmust decide 1n all cases of doubt, and who are bound
by an eath to decide according to the law of the land.
The knowledge of that law is derived from experience and
study; from the “ riginti aunornm lucubrationes,” which
Fortescue mentions (y); and from being long personally
accustomed to the judicial deetsions of their predecessors.
And mdeed these judicial decistons are the principal and
most authoritative evidence, that can be given, of the ex-
1stence of such a general custom as shall form a part of the
comnon law. The judgment itself; and all the proceed-
Ings previous thereto, are carefully registered and preserved,
under the name of records, in public repositorics set apart
tor that particnlar purpose (2); and to them frequent re-
course 1s had, when any eritical question arises, in the de-
termination of which former precedents may give light or
assistance.  And therefore, even so early as the ('onquest,
we find the * preeteritorum memoria cventorum,” reckoned
up as one of the chief qualifications of those, who were
held to be ““leqibus patrie optime instituti («),” ] while at
the same time it has been uniformly considered to be the
duty of those who aduunister the law, to conform to the
precedents thus established. For the scale of justice 1s

() Cap. 8. placed under the superintendence of
(z) As to records, vide Co. Lit, the Master of the Rolls for the time
260 a, and n. by Harg. By stat. being, and a public Record Office
I & 2 Vict. c. 94, the public records  has been established.
of the kingdom are now In genecral (a) Seld. Review of Tith. ¢. 8.
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not intended to [waver with every new judge’s opinion
(which would be productive of mmtolerable inconvenience), ]
but when 1n any case the law has been solemnly declared
and determined, what before was uncertain, and perhaps
indifferent, 15 now become a permanent rule, which it 1s
not 1n the breast of any subsequent judge to alter or vary
from, according to his private sentiments: he being sworn
to determine, not according to his own private judgment,
but according to the known laws and customs of the land;
[not delegated to pronounce a new law, but to maintain and
expound the old one.] Yet a single determination is not
sufficient to establish an inflexible rule—more particularly
where it 1s opposed to reason or natural justice. [Buteven
In such cases the subsequent judges do not pretend to
make a new law, but to vindicate the old one trom mis-
representation. IFor if it be found that the former deciston
is manifestly absurd or unjust, it 1s declared, not that such
a sentence was bad law, but that 1t was not law ; that s,
that 1t 1s not the established custom of the realm, as has
been erronecusly determined.] And here we may observe
that our lawyers have been always copious in their enco-
miums on the reason of the common law; their doctrine
being [that the law 1s the perfection of reason, that it always
mtends to conform thereto, and that what is not reason is
not law.] In accordance with which, a presumption always
obtains In favour of an antient and established rule, the
reason of which cannot at this distance of time be precisely
assigned, that it is really founded on just and solid views.
And m fact [it hath been an antient observation in the
laws of Lingland, that whenever a standing rule of law, of
which the reason perhaps could not be remembered or
discerned, hath been wantonly broken in upon by statutes
or new resolutions, the wisdom of the rule hath in the end
appeared from the inconveniences that have followed the
mnovation.

It 1s to be observed, however, that many specific ques-
tions are perpetually occurring, in which the rule of the

YOL, L E.
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common law does not happen to be fixed by any known
decision, and that these are disposed of by the judges in
the manner that they think most confurmable to the re-
ceived rule in other analogous cases, orif there be no such
analogy to guide them, then according to the natural
reason of the thing; though (in deterence to the princtple
already referred to, that the opinion of the judge 1s not to
make the law, but only to ascertan it), their determination
always purports to be declaratory ot what the law s, and
not of what it ought to be. It 1s obvious that, owing to
the infinite variety of combinations in human aftaurs, ques-
tions of this novel description must frequently arise under
every system of jurisprudence, with whatever prospective
sagacity it may attempt to guard against them (for example,
in cases which turn on the exposition of the meaning of
particular clauses in deeds or wills), and 1t is remarked by
=ir Matthew Hale (6) that they are much better dealt with
by a judge, than they could be by a merely learned or wise
man not belonging to the profession of the law, who might
be mmcompetent to understand even the technical terms
employed m the instrument to be expounded, and at all
events would be unable to reason fromm analogy to other
decided cases. To which it may be added, that even In
such of those questions as depend on reason only, the
habit of solving them has an obvious tendency to improve
the faculty, and to give the judgoe a great advantage over
any person possessed of the same natural abilities, but not
accustomed to exercise them In the same manner.

The decisions of courts, being the best evidence of what
the common law 15, are [held m the highest regard, and are
not only preserved as authentic records i the treasuries
of the several courts, but are handed out to public view
in the numerous volumes of Reports which furnish the
lawyer’s library. These reports are histories of the several
cases, with a short summary of the proceedings, which are
preserved at large in the record; the arguments on both

(3) Hist. C. L. c. 4.
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[sides and the reasons the court gave for its judgment;
taken down in short notes by persons present at the deter-
mination, And these serve as indexes to, and also to
explain, the records; which always, in matters of conse-
quence and nicety, the judges direct to be searched. The
Reports arc extant in a regular series from the reign of
Ring LEdward the second to that of Henry the eighth
inclusive ; and were taken by the prothonotanes, or chief
scribes of the court, at the expense of the crown, and pub-
lished annually ; whence they are known under the deno-
mination of the Year Books.] In the reign of the latter
monarch, however, this series closed; and though after-
wards King James the first, at the instance of Lord Bacon,
appointed two reporters with a handsome stipend to perform
the same duty (¢), that institution was soon neglected (d);
and from the reign of Henry the eighth to the present
time the task of communicating to the public the decisions
of the courts has been executed by private hands. [Some
of the most valuable of the antient reports] which were
thus executed [are those published by Lord Chief Justice
Coke (¢); a man of infinite learning in his profession,
though not a little infected with the pedantry and quaint-
ness of the times he hived in, which appear strongly in all
his works. However, his writings are so highly esteemed,
that they are generally cited without the author’s name ( f). ]

(¢) See Lord Bacon's proposition
for amendirg the laws of England.

(d) 1 Bla. Com. p. 72, In James
the second’'s time an order was
1ssued to the Stationers’ Company
to the effect that all books concern-
ing the common Jaws of the realm
were to be licensed by the Lord
Chancellor or the judges or one of
them. Sce 1 Ld. Raym, 337 ; Burr.
pref. Butthe judgesafterwardscame
to a resolution to grant licences no
longer.

(¢) The first eleven parts only

were published in his hife time, at
various periods between 1600 and
1615; the twelfth and thirteenth
being posthumous.

{ /) His reports, for instance, are
styled, xas’ efaxny, ¢ the Reports,’
and, In quoting them, we usually say,
1or2 Rep. not 1 or 2 Coke’s Rep. as
in citing other authors. The reports
of Judge Croke are also cited in a
peculiar manner, by the names of
those princes, in whose reigns the
cases reported in his three volumes
were determined ; viz. Queen LEliza-

E. 2
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He had been preceded as a reporter by Dyer and Plowden,
both lawvers of the highest eminence; of his successors, (too
numerous, especially in our own days, for distinct notice,)
we will only mention the more antient and distinguished
names of Ilobart, Croke, Yelverton, Saunders(g), Vaughan,
and Levinz.

[ Besides these reporters, there are also other authors, to
whom great veneration and respect is paid by the students
of the common law.] Such are Glanville and Bracton,
who in the reigns of IHenry the second and Henry the
third respectively wrote treatises on the Laws of England;
the author of I'leta(/4), who composed a work on the same
subject in the time of Edward the first; the author of the
Mirror, a work gencrally ascribed to the reign of Lidward
the sccond (2); IFortescue, who wrote De Laudibus Legum
Anghiw in the reign of Henry the sixth; St. German, who
composed the treatise on the grounds of the laws of kng-

beth, King James, and King Charles
the first; as well as by the number

of each volume. For sometimes we
call them 1, 2, and 3 Cro., but more
commonly Cro. Eliz., Cro. Jac., and
Cro. Car.

(2) Thereports of Saunders were

Hist. Eng. Law, vol. ii. p. 250. The
work of Reeves just referred to (a
production of our own times) is it-
self of high character, but less read
perhaps than it deserves. Though
1ts method is somewhat dry, its re-
search and accuracy are exemplary;

edited in 1799 by Mr. Serjeant Wil-
liams, a profound lawyer, who ap-
pended to them notes (or rather
legal dissertations) of a very in-
structive character. His edition was
afterwards republished by Sir John
Patteson and Mr. Justice Williams
(then both at the bar) as joint edi-
tors, and still more recently by Mr.,
Justice Williams alone (before his
elevation to the bench); and these
editors have added excelient anno-
tations of their own to the former
stock.

(k) The author 13 unknown ; and
the title of the work derived from its
being written during his confine-
ment in the Fleet prison. Reeves’s

and a continuation of 1t to the pre-
sent day (if executed with equal
ability) would be of great service to
every student of law or constitu-
tional history.

(i} The authorship and even the
date of this treatise,  The Mirror of
Justices,” is uncertain. Some have
pronounced it older than the con-
quest, but it bears internal evidence
of at least having been adapted to
the time of Edward the second. See
Reeves's Hist. Eng. Law, vol. ii. p.
358. 1tis stated by Turner (Hist,
Ang. Sax. b. 1. e. 3) to have been
written by Andrew Horne, temp.
Edw. 2,
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land called the Doctor and Student, in the reign of Henry
the eighth ; Staundforde, whose work on the crimmal law
was published about the time of Philip and Mary, and who
was followed i that track by Ilale and Hawkins early n
the last century ; the author of Sheppurd’s Touchstone (&),
who wrote on conveyances in the reign of James the first;
Fitzherbert, Brooke and Rolle, who published abridgments
or digests of the different titles of the law in the reigns of
Heunry the eighth, Elizabeth, and Charles the second re-
spectively, and whom Viner, Comyns and Bacon have since
succeeded (,; and Gilbert, among whose valuable works
(the productions of the last century), we shall only mention
the treatises on tenures and on uses and trusts (m). These
and many other methodical writers are of high and n-
trinsic authority in the courts of justice; but none of the
class shines so conspicuously as the learned judge before
mentioned, Sir lidward Coke, who in the year 1628 (n)
[pubhshed four volumes of institutes, as he is pleased to
call them, though thev have little of the nstitutional
method to warrant such a title. The first volume 1s a
very extensive comment upon a little excellent treatise
of tenures, compiled by Judge Littleton in the reign of
Edward the fourth. This comment 13 a rich mine of
valuable common law learning, collected and heaped to-
gether from the antient reports and year books, but greatly
defective in method (¢). The second volume 1s a coinment
upon many old acts of parhament, without any systematical
order; the third a more methodical treatise of the pleas of

and uscful character. As tohis'trea-
tise on tenures, vide Butler's Pref. to
Co. Litt,

{n) Butler's Preface to Co. Litt.,
where the reader will find some
valuable observations on the cele-

(¥) The work has been attributed
to Doderidge, a judge of great emi-
nence. See Pref. to Hilliard's edi-
tion.

({}) See Mr. Hargrave's eulogium
on Viner's Abridgment, and Co-

myns’ Digest, @o. Litt. 9 a, n. (3),
17 a, n. (1).

(m) Chief Baron Gilbert's trea-
tises were all published after the
author's death, and in an unfinished
state ; but they are of a most learned

brated commentary on Littleton, of
which the First Institute consists,
and also on the original work of Lit-
tleton.

(o) It is usuallycited either by the
name of Co. Litt. or ag 1 Inst.
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[the crown; and the fourth an account of the several species
of courts ( p).

And thus much for the first ground and chief corner
stone of the laws of England, which 1s general imme-
morial custom, or common law, from time to time declared
in the decisions of the courts of justice: which decisions
are preserved among our public records, explained in our
reports, and digested for ceneral use in the authoritative
writings of the venerable sages of the law.

The Roman law, as practised in the times of its liberty,
paid also a great regard to custom; but not so much as
our law; it only then adopting it, when the written law
was deficient, though the reasons alleged in the Digest (¢)
will fully justity our practice, in making it of equal autho-
rity with, when it 1s not contradicted by, the written law ;
“ for since (says Julianus) the written law binds us for no
‘“ other reason but because it is approved by the judgment
“ of the people, therefore those laws which the people have
“ approved without writing ought also to bind everv body.
““ For where is the cifference, whether the people declare
‘“ their assent to a law by suffrage, or by a unmilorm course
‘““ of acting accordingly "]

With us, indeed, 1t would seem that the statute law
and the common law both flowed originallv from the same
fountain (r). A great portion at least of the latter must be
referred to some positive enactment of the supreme power
10 the country, though not now to be found of record.

II. [The second branch of the unwritten laws of LEng-
land are particular customs, or laws, which affect only the
inhabitants cf particular districts (s) :] and these 1t is usual
to designate by the word customs taken per se ; which suf-

(p) These are cited as 2, 3,or 4 Ventris, 4 Leonard, 1 Siderfin, and
Inst. without any author's name; an  the like.
honorary distinction, which, as we (g) Ff. 1, 3, 32.
before observed, is paid to the works (r} Per Wilmot, C. J., Collins v.
of no other writer ; the generality of  Dlantern, 2 Wils. 351 ; Hale's Hist.
reports and other tracts being quoted C. L. ¢. 4.
in the name of the compiler, as 2 (s} Co. Litt. 110 b; vide sup.p.47.
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ficiently distinguishes them from the general customs of
which we spoke before.

These particular customs, or some of them, are probably
the remums of a multitude of local customs, prevaling,
some in one part and some In another, over the whole of
England, while it was broken into distinct dominions, aud
out of which, after it became a single kingdom, one com-
mon law was collected and made apphcable to the realm
at large ; each district mutually sacrificing some of its own
special usages, in order that the whole kingdom might en-
joy the benefit of the same uniform and universal system
of laws; but, for reasons now long forgotten, particular
counties, cities, towns, manors, and lordships, were in-
dulged with the privilege of abiding by their own customs,
in contradistinction to the rest of the nation at large, which
privilege is confirmed to them by several acts of parlia-
ment ().

(Such is the custom of gaveltind in Kent, and some
other parts of the kingdom («), (though perhaps it was
also general until the Norman conquest,) which ordains,
among other things, that not the eldest son only of the
father succeeds to his imheritance, but all the sons alike;
and that, though the ancestor be attainted and hanged, yet
the heir shall succeed to his estates, without any escheat to
the lord.—Such is the custom that prevails in divers an-
tient borouchs, and therefore called borough-English, that
the youngest son shall inherit the estate, in preference to all
his elder brothers. Such 1s the custom 1 other boroughs
that a widow shall be entitled, for her dower, to all her
husband’s lands; whereas, at the common law, she shall
be endowed of one third part only. Such also are the
special and particular customs of manors, of which every
one has more or less, and which bind all the copyhold and
customary tenants that hold of the said manors. Such,
lastly, are many particular customs within the city of Lon-

(¢) Mag. Cart. 9 Hen. 3,¢. 9; 1 c¢. 1; 2 Hen. 4, ¢. 1.
Edw. 3, st. 2, ¢. 9; 14 Edw. 3,st. 1, (z) Co. Litt. 140 a.
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[don, with regard to trade, apprentices, widows, orphans,
and a vanety of other matters. All these are contrary to
the general law of the land, and are good only by special
usage ; though the customs of London are also confirmed
by act of parhament (x).]

To this head has sometimes been referred (7) that branch
of the law which comprises certain rules relative to bills of
exchange, partnership, and other mercantile matters, and
which is generally denominated the custom of merchants.
As 1ts character, however, is not local, nor its obligation
confined to a particular district, it cannot with propriety be
considered as a custom in the technical sense to which we
now refer (2). It is, in truth; only a part of the general
law of England («); aud it is distinguished by a separate
name only because 1t applies, to the particular subjects in
question, principles difterent from those which the common
law ordinartly recognizes, and because these principles were
engrafted mto our municipal system by gradual adoption
from the lex mercatoria (b), or gencral body of European
usages In matters relative to commerce.

Upon the same principle we must exclude from the
technical idea of a custom the mere wsages of particular
irades, when not restrained to some particular it m
point of place, as opposed to the realm at large. It there
be any such usage of immemorial observance, and authen-
ticated by judicial decision, it will form, according to our
definitions, part of the geneval law of England ; 1f there be
any sanctioned by act of parliament, 1t will constitute part
of the statute law; but for the rest, the want of any pecu-

(2) See the City of London's case,  Jacob, L.d. Raym. 88 : per Forster,Jf.,
§ Rep. 126 ; The King v. Bagshaw, Edieo. East India Company, 2 Burr.
Cro. Car, 347 ; see also Pulling on  1226; 1 Bl, Rep. 209, 8.C.; 2 Inst.
the Laws and Customs of London, 58; Stone v. Rawlinson, Willes, 561.

p. 2. (&) The lex mercatoria, or law mer-
() 1 Bl Com. 75. chant, is mentioned in some of our
(z) Co. Litt, 115 h, earlier statutes, (Vide 27 Edw. 3,

(a) Per Holt, C. J., Hussey v. st 2, c. 8,19, 20,)
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liar locality determines them to be no customs, and they are
consequently no rules of law at all.  Yet as matters of fuet
they often fall under the notice of our courts of justice, and
are very necessary to be considered ; for as the prevalence
of anv certain course of dealing among men leads to the
presumption that in particular mstances they mtend to con-
form to it, the existence of such ysages as these may often
bear materially or even couclusively upon the question,
whether an implied contract to a given eftect was entered
into between certain parties, and also upon the question
i what sense their express contract m certain cases was
designed to be understood.

The rules relating to particular customs regard either
the proot of their existence, or their allowance as good
and legal, when proved. And first we will consider the
rules of proof.

As to the modes of descent in gavelkind, and borough-
Enclish, the law takes particular notice of them (¢); and
there 1s no occasion to prove that such customs actually exist,
but only that the lands in question are subject thereto. All
other customs must be particularly pleaded (d) ; and as well
the existence of such customs must be shown, as that the
thing in dispute is within the custom alleged. [The trial
in both cases (both to show the existence of the custom,
as, “ that in the manor of Dale lands shall descend only
to the heirs male and never to the heirs female;” and also
to show ¢ that the lands m question are within that manor,”
1s by a jury of twelve men, and not by the judges; except
the same particular custom has been before tried, deter-
mined, and recorded in the same court (¢).

The customs of London ditter from all others in point
of trial; for, if the existence of the custom be brought in
question, it shall not be tried by a jury, but by a certificate
from the lord mayor and aldermen by the mouth of their

(¢} Co. Litt. 175 ;: 36 Hen. 6, 20; (d) Litt. &. 265.
21; vide stat. 17 Edw, 2, st. 1, c. 16. (e¢) Dr. and 8t. 1, 10,



H8 INTRODUCTION.,

[recorder (f); unless it be such a custom as the corporation
1s itself interested in—as a neht of taking toll—for then the
law permuts them not to certify on themr own behalf'(¢).

When a custom 1s actually proved to exist, the next in-
quiry 1s into the legality of it; for, if 1t is not a good cus-
tom 1t ought to be no longer used ; * Malus usus abolendus
est’ 1s an established maxim of the law (2).]

As to the validity of a custom, the following rules are
established : 1. [It must have been wsed so long, that the
memory of man runneth not to the contrary.] Upon this
subject, however, it is material to recollect what has been
betore laid down, that the time of memory as regards the
validity of a custom, or (as it is sometimes expressed) the
time of legyal memory, has received a peculiar technical
limitation, and refers to so remote a date as the commence-
ment of the reign of king Richard the first (2). So that if
an usage can be shown to have first commenced at any
time since that era, it 1s void as a custom; though in the
absence of such proof its observance for a long time, and
as far back as the evidence reaches, will amount to pre-
sumptive proof of its having prevailed durimg the whole
period of legal memory (k). It is important aiso to re-
mark on the other hand, that tins principle, by which a
custom 1s required to be immemorial, is materally qualified
in many cases by a recent statute, 2 & 3 Will. 1V, ¢. 71 ;
which, as to customary and prescriptive claims of rights
to be exercised over the land of other persons, (such as
the rights of common, or way, or the like,) provides that
they shall be considered as sufhiciently established by an un-
mterrupted enjoyment as of right, m some cases for thirty,
in others for twenty years; and shall not be defeated (where

(f) See Appleton v. Sloughton, (g) Day r. Savadge, Hob. 85.
Cro.Car,. 516; vide Plummer v. Ben- (k) Litt. § 212; 4 Inst. 274.
tham, 1 Burr. 248; Blacquiere v. (i) Co. Litt. 115 a; et vide sup.
Hawkins, Dougl. 378; Crosby v. He-  p.46.
therington, 4 Man, & Gr, 933 ; Pul- (k) Rex v. Jolliffe, 2 Barn, & Cres.
ling on the Laws and Customs of 4.

London, 2nd edit. p. 4.
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such enjovment can be proved) by showing that they com-
menced within the time of legal memory (/).

2. [It must have been continwed. Any interruption
would cause a temporary ceasing: the revival gives it a
new beginning, which will be within time of memory, and
thereupon the custom will be void. But this must be
understood with regard to an mterruption of the right;
for an interruption ot the possession only for ten or twenty
vears, will not destroy the custom (). As if the inha-
bitants of a parish have a customary right of watering
their cattle at a certain pool, the custom is not destroyed
though they do not use it for ten years; it only becomes
more difficult to prove : but if the righ¢ be any how dis-
continued for a day, the custom 1s quite at an end.

3. It must have been peaceable, and acquiesced in; not
subject to contention and dispute (r).] For customs seem
to derive their authority from their allowance at some
remote period, by common consent(o): and where the
practice or usage has been immemorially disputed, the
evidence of this consent 1s wanting.

4. [Customs must be reasonable (p); or rather, taken
negatively, they must not be unreasonable. Which is not
always, as Sir Edward Coke says (g), to be understood of
every unlearned man’s reason, but of artificial and legal
reason, warranted by authority of law. Upon which ac-
count a custom may be good, though the particular reason
of it cannot be assigned ; for it sufficeth, 1f no good legal
reason can be assigned against it. Thus a custom 1n a
parish, that no man shall put his beasts into the common
till the third of October, would be good ; and yet it would
be hard to show the reason why that day in particular is
fixed upon, rather than the day before or after. DBut a
custom, that no cattle shall be put in till the lord of the

(1) See farther, post, bk. ii. pt. 1,  Litt. s. 212; Wilkes ». Broadbent, 1
c. 23, as to the subject of preseription.  Wils. 63; Bell v. Wardell, Willes,

(m) Co. Litt. 114, 202; Jones v. Waters, 5 Tvr, 361 ;
(n) Ibid. Taylor v. Devey, 7 Ad. & El. 409,
(¢) Vide sup. p. 54 (g) Co. Latt, 62.

{p) See Year Book, 8 Edw. 4, 19;
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[manor has first put in his, is unreasonable, and therefore
bad : for peradventure the lord will never put m his, and
then the tenants will lose all their profits ().

5. Customs ought to be certain (s). A custom, that
lands shall descend to the most worthy of the owner’s
boold, 1s void; for how shall this worth be determined?
but a custom to descend to the next male of the blood,
exclusive of females, 1s certain, and therefore good (¢). A
custom to pay two-pence an acre in lieu of tithes, 1s good ;
but to pay sometimes two-pence, and sometimes three-
pence, as the occupier of the land pleases, 1s bad for its
uncertamty. Yet a custom, to pay a years 1mproved
value for a fine on a copyhold estate, i1s good ; though the
value 1s a thing uncertamn : for the value may at any time
be ascertained ; and the maxim of law is, id certum est,
guod certum reddi potest.

6. Customs, though established by consent, must be
(when established) compulsory ; and not left to the option
of every man, whether he will use them or no. Therefore
a custom, that all the mhalbitants shall be rated toward the
maintenance of a bridge, will be good ; but a custom, that
every man is to contribute thereto at his own pleasure, 1s
idle and absurd, and indeed no custom at all.

7. Customs must be also consistent with each other:
one custom cannot he set up m opposition to another (u).
For 1f hoth are really custonis, then both are of equal an-
tiquity, and both established by mutual consent; which to
say of contradictory customs, 1s absurd.] Therefore 1if a
man should allege that as a fisherman he 1s entitled, by the
custom of a certain place, to dry Ilns nets upon another’s
land (which in favour of fishing and navigation is a reason-
able usage (v),) the latter could not allege 1n opposttion to

(r) Co. Copyh. § 33. ' Kenchin v. Knight, 1 Wils, 253; 1
(s) 1 Roll. Abr. 565; Selby ». Bl Rep. 49, 8. C.; Parkin v. Rad-

Robinsen, 2 T. R. 758; Steel ». cliffe, 1 Bos. & Pul. 282.
Houghton, 1 Hen, Bl. 51. (z) 1 Roll. Abr. 560; Hickman v.

(¢) 1 Roll. Abr. 565. Thorne, 2 Mod. 104.
(1) See Aldred’s case, 9 Rep. 58 b;
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to this a right by custom to remove the nets when so
placed; for these two contradictory customs cannot both
be good, nor both stand together. 1le ought rather to
deny the existence of the former custom.

8. It s also a rule, that customs, in derogation of the
common law, must be construed strictly (). Thus, by the
custom of gavelkind, an infant of fifteen years may, by
one species of convevance, (called a deed of feoftment,)
convev away his lands in fee simple, that is, for ever. Yet
this custom does not empower him to use any other convey-
ance, for the custom must be strictly pursued.] IHowever,
if there is a custom in a manor that a man may convey
his copvhold in fee simple, it will also enable him to
convey for lite, or any other estate; for the less is implied
in the greater; and though customs must be strictly, yet
they need not in every case be literally construed (2).

O. Lastly, it 1s to be understood that no custom can
prevail against an express act of parhament (¢). There-
fore, where an act has directed that every pound through-
out the kingdom shall contam sixteen ounces, a custom
that every pound of butter sold in a certain market shall
weigh eighteen ounces 1s void (0).  And thus much for the
second part of the leges non scripie, or those particular
customs which aftect particular persons or districts only.

II1. [The third branch of the unwritten or common laws
are those which by custom are adopted and used only in
certain peculiar courts and jurisdictions (¢).] And by these
we are to understand the civil and canon laws (d).

[It may seem a little improper at first view to rank these
laws under the head of leyes nor scripte, or unwritten
laws, seeing they are set forth by authority] in pandects,

(y) Arthurv. Bokenham, 11 Mcd. Spray, 1 T. R. 466.
161 ; Denn v. Spray, 1 T. R. 466. (a) Co. Litt. 113 a; Noble v. Du-
(z) Co. Cop. § 33. This limitation rell, 3 T. R. 271.
of the rule is noticed by Mr. Justice (2) Noble v. Durell, 3 T. R. 271.
Coleridge, vide Coleridge's Black- (¢) Yide sup. p. 47.
stone, 1 vol. p. 79; et vide Denn v. (d) Hist.C. L,, c.
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codes, and mstitutions; in councils, decrees, and decretals ;
and are enforced by an unmense number of expositions,
dectsions, and treatises of the learned in both branches of
the law. [But this 1s done after the example of Sir
Matthew llale (e¢); becanse it is most plain, that it Is
not on account of their being written laws that either
the canon law, or the civil law, have any obligation
within this kingdom: ueither do thenr force and eflicacy
depend upon their own intrinsic authority, which is the
case of our written laws, or acts of parllament. They bind
not the subjects of England, because their materials were
collected from popes or emperors, were digested by Jus-
tinian, or declared to be authentic by Gregory. These
considerations give them no authority here; for the legis-
lature of England doth not, nor ever did, recognize any
foreign power as superior or equal to it in this kingdom, or
as having the right to give law to any, the meanest, of its
subjects.] But all the strength that either the papal or 1m-
perial laws have obtained in this realm [is only because they
have been admitted and received by immemorial usage and
custom in some particular cases, and some particular courts;
and then they form a branch of the leges non scripte, or cus-
tomary laws: or else because they are in some other cases
mtroduced by consent of parliament: and then they owe
their validity to the leges scripte, or statute law. This is
expressly declared i those remarkable words of the statute
25 Hen. V111, e. 21, addressed to the king’s royal majesty .
“This vour grace’s realm, recognizing no superior under
“(God but only your grace, hath been and is free trom
‘“ subjection to any man’s laws, but only to such as have
‘““been devised, made, and ordained within this realm, for
‘“the wealth of the same; or to such other as, by sutter-
“ance of your grace and your progenitors, the people of
‘“this your realm have taken at their free liberty, by their
‘““own consent, to be used among them; and have bound

(¢) Hist. C. L., c. .
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[ themselves by long use and custom to the observance of
‘““the same ; not as to the observance of the laws of any
‘“ foreign prince, potentate, or prelate; but as to the cus-
“tomed and antient laws of thas realm, ongmally esta-
“Dblished as laws of the same, by the said sufferance,
“ consents, and cuxtom; and none otherwise.”

Bv the civil law, absolutely taken, 1s generally under-
stood the civil or municipal law of the Itoman empire, as
comprised in the Institutes, the Code, and the Digests of
the Lmperor Justiman, and the novel constitutions of
himself and some of his successors. Of which, as there
will frequently be occasion to cite them, by way of illus-
trating our own laws, it may not be amiss to give a short
and general account (f).

The Roman law—founded first upon the regal constitu-
tions of their antient kings, next upon the twelve tables of
the decemriri, then upon the laws or statutes enacted by
the senate or people, the edicts of the preetor, and the re-
sponsa prudentum, or opinions of learned lawyers, and
lastly upon the imperial decrees, or constitutions of suc-
cessive emperors,—had grown to so great a bulk, or, as
Livy expresses it (g), “ tam immensus aliarum super alias
acervatarum legum cumulus,” that they were computed to
be many camels’ load, by an author who preceded Jus-
timan (2). This was in part remedied by the collections of
three private lawyers, Gregorius, Hermogenes, and Papi-
rius; and then by the Lmperor Theodosius the younger,
by whose orders a code was compiled A.p. 438, being a
methodical collection of all the imperial constitutions then
n force; which Theodosian code was the only book of
civil law received as authentic in the western part of Eu-

shoeck, Heineccitus, and Pothier.

See also Histoire du Droit Romain

au Moyen-Age, par M. de Savigny.
(g) L. 3, c. 34.

(f) A more ample dissertation on
this subject will be found in Kent’s
Com. { Lect. xxiii.), who refers the
student in civil law to Vinnius on

the lunstitutes, Voet. on the Pan-
dects, Perezius on the Code, and
generally to the works of Bynker-

(k) See Taylor's Elements of Civil
Law, 17.
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[rope till many centuries after (2); and to this it 1s probable
that the Frauks and Goths might frequently pay some
regard, m frammg Jegal coustitutions for their newly
erected kingdoms: for Justinian commanded only in the
eastern remains of the empire; and it was under his
auspices that the present body of civil law was compiled
and finished by Triboman and other lawyers, about the
year 033.

This consists of, 1. The Institutes, which contain the
elements or first principles of the Roman law, in four
books. 2. The Digests, or Pandects, m fifty books; con-
taming the opinions and writings of cminent lawyers, di-
cested in a systeniatical method. 3. A new Code, or
collection of mperial constitutions, in twelve books; the
lap=e of a whole century having rendered the former code
of Thcodosius imperfect. 4. The Novels, or new consti-
tntions, posterior in time to the other books, and amount-
ing to a supplement to the code; contamming new decrees
of successive emperors, as new questions happened to
arise. These form the body of Roman law, or corpus
grres cirides, as published about the time of Justinian;
which, however, fell soon mto neclect and oblivion, tili]
the carly part of the twelfth century (&), when the policy
ot the Rlomman ecclesiastics began to give new vogue and
authority to the civil law, introduced it into several nations,
and occasioned that mighty inundation of voluminous com-
meunts, with which this system of law, more than any other,

1s now loaded.

[ The canon law ({) is a body of Roman ecclesiastical law,

(i} This is at least true of the ch. xxii. ss. 164, 167.

western part of Europe generally, as (k) Blackstone says till about the
the code of Justinian was not recog-  year 1130, viz. the date of the cap-
nized there generally till the tweltfth  ture of Amalfi: vide sup. p. 1.

century, But that code scems to. ({) A disquisition on this subject,

have been recognized by the Roman  including our national canon law,
Church, at least, much earlier. See  will be found in Reeves's Hist. Eng.
Hallam’s Mid. Ag. vol. iii. p. 513;  Law, 4th vol. chapters xxiv.,, xxv.;
and ¢ Histoire du Droit Romain an et vide Robertson’s Chas. V. vol. 1.

Moyen-Age, par M. de Savigny,” n. 24
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[relative to such matters as that church either has, or pre-
tends to have, the proper jurisdiction over. This is com-
piled from the opinions of the antient Latin fathers, the
decrces of general councils, and the decretal epistles and
bulls of the holy sce; all which lay m the same disorder
and confusion as the Roman civil law, till, about the year
1151, one Gratian, an [talian monk, in hmitation of Jus-
tintan’s Pandects, reduced the ecclesiastical constitutions
also into some method, in three books, which he entitled
Concordia Discordantium Canonwm, but which are gene-
rally known by the name of Decretum Gratiani (m).
These reached as low as the time of Pope Alexander the
third. The subsequent papal decrees, to the pontificate of
Gregory the minth, were published in much the same
method, under the auspices of that pope, about the year
1230, in five books, entitled Decretalia Gregorii Noni.
A sixth book was added by Boniface the eighth about the
year 1298, which is called Sextus Decretalium. Thz Cle-
mentine constitutions, or decrees of Clement the fifth,
were In like manner authenticated i 1317 by his suc-
cessor John the twenty-second, who also published twenty
constitutions of his own, called the Extravagantes Joannis,
all which in some measure answer to the novels of the
civil law. To these have been since added some decrees
of later popes, in five books, called Furtravagantes Com-
munes: and all these together, Gratian's Decree, Gregory’s
Decretals, the Sixth Decretal, the Clementine Constitutions,
and the Extravagants of John and his successors form the
corpus juris canonict, or body of the Roman canon law.
Besides these pontifical collections, which, during the
times of popery, were received as authentic in this island,
as well as i other parts of Christendom, there is also a
kind of national canon law, composed of legatine and pro-

(m) It issaid by Dr. Burn, in the  lected by Jvo in the year 1114, were
Pretace to his * Ecclesiastical Law,’””  afterwards *‘ polished and perfected
p- XX, that the *“decrees’” of the by Gratian, a monk of Bononia, in
canon law, having first been col- the year 1149.”

YOL. I. F.
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[vincial constitutions, and adapted only to the exigencies of
this church and kingdom (n). The legutine constitutions (o)
were ecclesiastical laws, enacted in national synods, held
under the Cardinals Otho and Othobon, legates from Pope
Gregory the ninth and Pope Clement the fourth, in the
reicn of king Henry the third, about the years 1220 and
1268. The provincial constitutions (p) are principally the
decrees of provincial synods, held under divers archbishops
of Canterbury, from Stephen Langton, in the reign of
Henry the third, to Henry Chichele, in the reign of Henry
the fifth; and adopted also by the province of York (g)
in the reign of Henry the sixth. At the dawn of the Re-
formation, in the reign of King Henry the eighth, it was
enacted in parhament{r), that a review should be had of
the canon law; and, till such review should be made, all
canons, constitutions, ordmances, and synodals provincial,
being then already made, and not repugnant to the law of
the land or the king’s prerogative, should still be used and
executed.] And, as no such review has yet been per-
fected (s), upon this enactment now depends the authority
of the canon law 1n England, the limitations of which appear
upon the whole to be as follows, that no canon contrary to
the common or statute law, or the prerogative royal, is of
any validity ; that, subject to this condition, the canons
made anterior to the parliamentary provision above men-
tioned, and adopted into our system (for there are some
which have had no reception among us), are binding both

(n) See Reeves's Hist. Eng, Law,
vol. il. p. 78.

(¢} On these constitutions Athon
is the chief cominentator. See Pref.
to Burn’s Ecclesiastical Law, p. xxii

()} On this subject Lyndwode's
Provinciale is the chief work of au-
thority: see the account of it in
Reeves's Hist. Eng. Law, 4th vol.
p. 117.

(¢) Burn’es Eccl. Law, pref. ubi
sup,

(r) Stat. 25 Hen. 8, c¢. 19, (re-
vived and confirmed by 1 Eliz.c. 1);
27 Hen. 8,c. 15; 35 Hen. 8, ¢. 16;
and 3 & 4 Edw. 6, c. 11; {vide Mid-
dleton v. Croft, Stra. 1060; 2 Atk.
659, 669). The three last statntes
however were temporary ones,

(s} Vide Watson’s Cl. Law, ch.
in. p. 17, 3rd ed.; Burnet's Hist.
Reform. vol. i1, p. 187; Adam’'s
Relig. World, vol, i. p. 411.
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on c¢lerey and laity ; but that canons made siice that pertod,
and having no sanction from the parllament, are, as re-
gards the laity at least, of no force (2).

As tor those canons in particular which were enacted by
the cleregv n convocation under James the first, in the year
1603, and which were never confirmed 1n parliament, but
sanctioned by the king's charter only (#), [it has been
solemmly adjudged upon the principles of law and the con-
stitution, that where they are not merely declaratory of the
antient canon law, but are mtroductory of new regula-
tions, they do not bind the laity, whatever regard the clergy
may be bound to pay them (v). ]

There are four species of courts in which the civil and
canon laws are permitted, under different restrictions, to
be used: 1. [The courts of the archbishops and bishops,
and their derivative officers, usually called, in our law,

{t) See 25 Hen. 8. ¢. 19,88, 2, 7;
Caudrey’s case, § Rep. xxxii.; 12
Rep. 72; Co. Litt. 344a; Pref. to
Burn's Ece. Law; Wollerstan »,
Bishop of Lincoln, 2 Wils. 174;
Middleton v. Croft, Stra. 1056; 2
Atk. 669; Alston v. Atlay, 7 Ad.
& El. 305.

{#) Middleton v. Croft, ubi sup.
These are 141 1n number, and are
a collection out of the several pre-
ceding canons. They are intituled
“ Constitutions and Canons Eccle.
siastical treated upon by the Bishop
of Londen, President of the Convo-
cation, &c., and agreed upon with
the King's Majesty’s licence, 1n their
Synod begun at London, A.p. 1603,
in the first year of King James.”
They constitate the present standard
of the Church both of England and
Ireland.

(v) See Middleton v. Croft, ubi
sup., per Lord Hardwicke, More v.
More, 2 Atk. 158; Bishop of St.
David's v. Lucy, Carth. 485 ; Rex v.

Bishop of Lichfield, 2 . Bla. 968;
Pref.to Burn's Ecc. Law, * Before the
Reformation,” says Mr. Christian,
Bl. Com. vol. i. p. 392, in notis, * de-
grees were as frequent 1n the canon
law as in the civil law. Many were
graduates in utroque jure, or utriug-
gue juris. J.U. D. or juris utriusque
doctor, is still common in foreign
universities. But Hen. 8, in the
27th year of his reign, when he had
renounced the authority of the pope,
issued a2 mandate to the university
of Cambridge, ‘uf nullulegatur palam
publice lectio in Jure canonico sive pon-
tificin, nec aliquis cujuscunque condi-
tionis homo gradum aliquem in studio
illius juris pontificii suseipiut, ant in
eodem in posterum prowmorcalur quovis
modo.” Stat. Acad. Cant, 137. Itis
probable that, at the same time, Ox-
lord received a similar prohibition,
and that degrees in canon law have
ever since been discontinued in Eng-
land.”

F. 2
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[courts Christian, curie Christianitatis, or the ecclesiatical
courts. 2. The military courts. 3. The courts of admiralty.]
4. The Chancellor’s Court of the University of Cam-
bridge (w). [In all, their reception in general, and the dif-
ferent degrees of that reception, are grounded entirely upon
custom, corroborated in the last instance by act of parlia-
ment, ratifying those charters which confirm the customary
law of the unmiversity. The more minute consideration of
these will fall properly under that part of these Commen-
taries which treats of the jurisdiction of courts (z). It will
suffice at present to remark a few particulars relative to
them all, which may serve to inculcate more strongly the
doctrine laid down concerning them.

1. And first, the courts of common law have the super-
intendency over these courts; to keep them within their
jurisdictions, to determine wherein they exceed them, to re-
strain and prohibit such excess, and, 1n case of contumacy,
to punish the officer who executes, and in some cases the
judge who enforces, the sentence so declared to beillegal (y).

2. The common law has reserved to itself ] a paramount
authority {in the exposition of all such acts of parliament as
concern etther the extent of these courts or the matters de-
pending before them. And therefore, if these courts either
refuse to allow these acts of parliament, or will expound
them in any other sense than what the common law puts
upon them, the superior courts at Westnmnster will grant
prohibitions to restrain and control them (2).

governed by the common and sta-
tute law of the realm, and not by the

(w) Cambridge University Com-
mission Report, p. 5. As to this

court see post, bk, v. ¢. 6. Blackstone
enumerates among the courts where
the civil and canon laws are per-
mitted to be used, the courts of the
two universities (meaning Cam-
bridge and Oxford); but by 17 & 18
Viet. c. 81, s. 45, it is enacted, that
in the court of the Vice-Chancellor
of Oxford all matters of law shall,
after the passing of that act, be

rules of the civil Jaw ; vide post, ubi
sup.

(z) As to courts ecclesiastieal,
military and maritime, vide post,
bk. v. c. 5.

(v) 2 Inst. 623; Ex parte Jen-
kins, 1 Barn. & Cress. 655; vide
Beaurain ». Sir W. Scott, 3 Camp.

388.
(z) Hallv. Maule, 7 Ad. & EL. 721.
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[-3 An appcal lies from all these courts to the sovereign,
in the last resort(a); which proves that the jurisdiction
exercised in them 1s derived from the crown of LEngland,
and not from any foreign potentate, or intrinsic authority
of their own.

From these three strong marks and ensigns of superi-
ority, it appears beyond a doubt that the civil and canon
laws, though admitted 1n some cases by custom in some
courts, are only subordinate, and leges sub gravior: lege;
and that, thus adinitted, restrained, altered, new modelled
and amended, they are by no means with us a distinct
independent species of laws, but are inferior branches of
the customary or unwritten laws of England ;] their proper
appellation being the ecclesiastical, the military, the mari-
time and the academical laws of this realm ().

[Let us next proceed to the leges scripte, the written
laws of the kingdom (¢); which are statutes, acts, or
edicts, made by the sovereign, by and with the advice and
consent of the lords spiritual and temporal, and commons,
in parllament assembled (d). The oldest of these now
extant, and printed in our statute books, 1s the famous
magna charta, as confirmed in parliament in the ninth
year of Henry the third (e); though doubtless there were
many acts before that time, the records of which are now
lost, and the determinations of them perhaps at preseat
currently received for the maxims of the old common law. ]

(a) As to the appeal from the ec-
clesiastical and maritime courts, vide
post, bk. v. c. 3.

(6) Hale, Hist. C. L. ¢. 2; 1 BL
Com. 84. As to these several cougts,
vide 4 Inst. 123, 134, 321.

(¢) Vide sup. p. 41.

{d) The Prince’s case, 8 Rep. 20.

(e} The statutes from Magna
Charta down to the end of Edw. 2,
including also some which (because
it is doubtful to which of the three
reigns of Hen. 3, Edw. 1, or Edw. 2

to assign them) are termed incerti
temporis, compose what have been
called the Vetera Statuta; those from
the beginning of the reign of Edw. 3
being contra-distinguished by the
appellation of the Nova Slatuta.
Dwarris, on Statutes, 626. It may
be observed, that, by 19 & 20 Viet.
¢. 64, a variety of acts not in use,
together with all enactments (if any)
confirming, continuing, or perpe-
tuating the same, or any of them,
are repealed.
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'The manner of making these statutes will be better con-
sidered hereafter, when we examine the constitution of
parhament ( f). At present we will only take notice of the
different kinds of statutes; and of the rules of law with
regard to their effect and construction (g).

First, as to their several kinds. Statutes are either
public or private. A public act is an universal rule that
regards the whole community (4). Private acts are rather
exceptions than rules, being those which only operate upon
particular persons, and private concerns: such as the Ro-
mans entitled senatiis decreta, in contradistinction to the
senatus consulta, which regarded the whole communmity (i),
Thus—to show the distinction—the statute 13 Eliz. ¢. 10,
which prevents the master and fellows of any college, the

(/) As to the constitution of par-
liament, vide post, bk. iv. pt. i. ¢. L.

(g) The method of citing these
acts of parliament is various. Many
of our antient statutes are called
atter the name of the place where
the parliament was held that made
them :—as the statutes of Merton and
Marleberge, of Westminster, Glou-
cester, and Winchester. QOthers are
dcnominated entirely from their sub-
ject ;—as the statutes of Walis and
Ireland, the articuli cleri and the
prarogativa regis. Some are distin-
guished by their nitial words, a
method of citing very antient; being
used by the Jews in denominating
the books of the Pentateuch; by the
Christian Church in distinguishing
their hymns and divine offices; by
the Romanists in describing their
papal bulls; and in short by the
whole body of antient civilians and
canonists, among whom this method
of citation generally prevailed, not
only with regard to chapters, but in-
ferior sections also; in imitation of
all which we still call some of our
old statutes by their initial words,

as the statute of Quia emptores, and
that of Circumspecté agatis. But the
most usual method of citing them,
especially since the time of Ed-
ward 2, is by naming the year of the
King's reign in which the statute
was made, together with the chapter
or particular act, according to its
numeral order;—as, 9 Geo. 2, c. 4.
For all the acts of one session of
parliament taken together make
properly but one statute; and there-
fore when two sessions have been
held in one year, we usually men-
tion stat. 1 or 2. Thus the Bill of
Rights is cited, as 1 W. & M. st. 2,
c. 2, signifying that it is the second
chapter or act, of the second statute,
or the laws made in the second ses-
sion of parliament, in the first year
of King William and Queen Mary,
See also 18 & 14 Vict, c. 21, s. 3, as
to the method of citing, in an act of
parhamnent, any former statute,

(h} Lord Cromwell's case, 4 Rep.
13a; Holland's case, 1bid. 76 a;
Kirk ». Nowill, 1 T. R. 125; Samuel
v. Evans, 2 T. R. 569.

(i) Gravin. Orig. 1, § 24.
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dean and chapter of a cathedral, or any other person having
a spiritual living, from making leases for longer terms than
twenty-one years, or three lives, 1s a public act (%£); 1t
being a rule prescribed to spiritual persons in general : but
an act to enable the Bishop of Chester to muke a lease
to A. B. for sixty years, which 1s otherwise, in general,
bevond a bishop’s power (), concerns only the parties and
the bishop’s successors, aud is therefore a private act. Of
private acts some are local, as aftecting particular places
only ; others personal, as confined to particular persons.
Of the first kind, an inclosure act 1s an example; of the
second, an act for a divorce or for a change of name.
With respect to the distinction between public and private
statutes, it 1s to be observed that, as the law till lately
stood, the courts of law were bound to take notice judi-
cially and ex officio of the former, but not of the latter; so
that, in order to claim any advantage under a private act,
it was necessary to plead and set it forth particularly. But
now, by 13 & 14 Vict. ¢. 2], s. 7, every act made after the
commencement of the then next session of parliament, is
to be taken to be a public one, and judicially noticed as
such, unless the contrary be expressly declared ().
Statutes also are sometimes described as declaratory, or
penal, or remedial, according to the different nature of their
object or provisions. Declaratory statutes are where the
old custom of the kingdom is almost fallen into disuse,
or become disputable : in which case the parliament has
thought proper, in perpetuum rei testimonium, and for avoid-
g all doubts and difficulties, to declare what the commaon
law is and ever hath been. Thus, the statute of treasons,

K (k) Holland’s case, ubi supra. and personal acts declared public—
(I) See as to church leases, post, private printed acts—and private acts
bk. iv. pt. ii. c. 3. not printed. See § & 6 Vict. ¢. 97,

(m) See Hargreaves v. Lancaster s. §; Cock v. Gent, 12 Mee. & W,
and Preston Railway Company, 1 73%; Richards v. Easto, 15 Mee. &
Railw. Cas. 416. For the conve- W.951; Barnett v.Cox, 9Q. B.623.
nience of reference, acts are also  Sece further as to private acts of par-
now divided, in our printed statute liament, post, bk. ii. pt. i. e. 2]; bk,
books, into public general acts—local iv.pt.i.c. 1,
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25 Ldw. I1I. e. 2, makes not any new species of treasons ;
but only, for the benefit of the subject, declares and enu-
merates those several kinds of offence, which before were
treason at the common law. Penal acts are those which
merely 1mpose penalties or punishments for an offence
committed, as mn the case of the statutes relative to game.
Remedial acts are such as supply some defect in the existing
law, and redress some abuse or inconvenience with which
it is found to be attended, without introducing any provision
of a penal character ;—as in the case of the statute 3 & 4
Will. IV. ¢. 105, which introduces various improvements
In the law relating to dower. But it is not every statute
that falls within one or other of these divisions; for some
combine more than one of these objects, and others have
objects of a different description. There 1s also a distinction
of acts of parliament, as being either enlurging, or restrain-
ing, enabling or disabling acts. Thus the 32 Ien. VIII.
c. 28, which gave bishops and other sole ecclesiastical cor-
porations (except parsons and vicars) a more ample power
of making leases than they possessed before, is called an
enabling statute: the 13 Elz. c. 10, which afterwards mm-
posed the limitations above noticed (r) as to the making of
leases by ecclesiastical persons, is described as a restrain-
ing or disabling statute (o).

Secondly, as to thewr interpretation. In interpreting
statutes (as well as mn declaring the rule of the common
law (p),) the courts are governed by former adjudica-
tions (¢) ; or, in the absence of these, by analogy and
general reasomng (r). But many specific rules are also
laid down for their guidance; and principally these which
follow.

1. A statute begins to operate from the time when it re-
ceives the royal assent, unless some other time be fixed by

(n) Vide sup. p. 70. Hooper, 6 T. R. 224; Rex v. Leek
(o) Co. Litt. 44 b; 1 Bl. Com. 87. Wootton, 16 East, 122,
(p) Vide sup. p. 48. (r} Hob. 346.

(g) Vide per Kenyon, Lacon v
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the act itself for the purpose (s). The rule on this subject
was formerly difterent; for at common law every act of
parliament, which had no provision to the contrary, was
considered, as soon as it passed, (that 1s, received the royal
assent,) as having been in force retrospectively from the
first day of the session of parliament in which it passed,
though in fact it might not have received the royal assent,
or even been mtroduced into parliament, until long after
that day. Thus where a statute provided that every deed
of annuity granted afier the passing of the act should be
inrolled within twenty days after execution, and the act
received the royal assent mn May, 1777, but the session had
commenced in October, 1776, an annuity deed, executed in
January, 1777, nearly four months before the royal assent
was given, but after the commencement of the session,
was adjudged to be void for non-compliance with the pro-
vision (¢). This strange principle, however, though rigidly
observed for centuries, no longer prevails; it being ex-
pressly provided by 33 Geo. III. e. 13, that where no
other direction is given, every act shall be considered as
commencing from the date indorsed upon 1t as the date
of its receiving the royal assent~—a manmfest improvement,
it must be owned, on the former law ; though it has been
doubted (#) (and with reason) whether even the new rule
is placed upon the right basis, and whether some fixed
and reasonable period ought not always to be interposed
between the passing of an act and the time of its coming
into operation, so as to give the subjects of the realm
an opportunity of becoming acquainted with its provi-
sions{z). The rule, it will be observed, is latd down

(s) 33 Geo. 3, e. 13; Nares v,
Rowles, 14 East, 510. But where
an act expires before a bill for eon-
tinuing it, introduced in the same
session, receives the royal assent,
the latter act takes effect (unless
otherwise provided, and except as
to penalties,) from the expiration of

the former; 48 Geo. 3, c. 106.

(t) Latlessv. Holmes, 4 T. R. 660.

(#) Vide Kent's Comm. Lect. 20;
Dwarris on Stats. 683.

(z) This is the principle of the
modern French law; vide Code Civil,
tit. Prelim.
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with an exception of the case where the period of com-
mencement is otherwise fixed by the statute itself ; for by
force of an express provision, or even by necessary con-
struction from the nature of the enactment, the opera-
tion of a statute may be either postponed on the one
hand, or have a retrospective relation on the other, so as
to affect rights which had vested before 1t received the
royal assent, or transactions which had before then taken
place (y).

2. Statutes are to be construed not according to their
mere letter, but the intent and object with which they
were made(2). It occasionally happens therefore that
the judges who expound them are obliged, 1n favour of
the mtention, to depart in some measure from the words.
And this may be either by holding that a case withmn
the words, 1s not within the meaning ; or that a case not
within the words, 1s within the meaning. Thus where a
statute provides that all who shall commit a certain act
shall be deemed felons, yet a madman who does the act
shall not be deemed a felon ; for that would be contrary to
the presumable mntention (). And so, on the other hand,
where an act of parliament gave the owners of imherit-
ances a remedy by action agamst such tenants holding for
hite or years as should commit waste (i. e. spoil and de-
struction); the action was held maintainable against a
tenant holding only for one year or less, for so the law-
makers presumably designed (). In all mstances where
the strict letter of the law 1s thus corrected by reference
to its intention, the construction is said to be by equity (c),
a phrase not peculiar to the law of England, but used by

(#) Upon the subject of construing (a) Eyston v. Studd, Plow. 465.

a statute retrospectively, see Free- (5) Ibid. 467.
man v. Moyes, 1 Ad. & El. 33§; {¢) 1bid, 465, 467 ; Co. Litt. 24b;

Burn ». Carvalho, ibid. 896 ; Hitch- 1 Bl.Com. 62. The term is of very

cock v. Way, 6 Ad. & El. 943. early occurrence in our law; vide
(z) Bac. Ab. Statute (I) 5; Strad-  Bract, lib, 1, ¢. 4, p. 3a; lib. 2, ¢. 7,

ling v. Morgan, Plow. 205; Rex ». p.23b.

Everdon, 9 East, 101.
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foreton jurists in the same scnse (). Thus, n the first
example, the case would be said to be out of the equity
of the act: in the second, to be within its equity (e). It
1s to be observed, however, that this principle of equitable
construction is not to be carried beyond certain bounds,
and a judge 1s not at liberty, in favour of a supposed
mtention, to disregard the express letter of the statute,
where, for anything that appears, the wording may corre-
spond with the actual design of the legislature —the maxim
in cases of this description bemg that a verbis legis non
recedendum est (f). It 1s also ymportant to remark, that
the rule in question has been applied niore freely to the
antient statutes than it now is to those of more modern
date, which are mterpreted somewhat more strictly, and
with closer adherence to the letter (g). For the style of
framing acts of parliament has itself undergone a material
change —those of a more antient era being comparatively
short and general in their character, while the later acts
are expanded into minute detail, and intended to reach
every specific case; and, therefore, in adopting a construc-
tion not in strict couformity with the language of the legis-
Jature, there 13 more danger than there once was, of going
beyond, or falling short of, its real intention.

3. Another maxim (and one that may often serve for
our guidance In the application of the last,) 1s, that, in the
interpretation of statutes in gencral, the following points
are to be considered,—the old law, the mischief, and the
remedy ; that i1s, how the common law stood at the making
of the act, what the mischief was for which the common

{d) Grotius de Aquitate, s. 3;
Puffendorf, Elem. Jur. Un. lib. 1,
ss. 22, 23.

{¢) 3 Bl. Com. 431. The latter
expression is of more familiar occur-
rence, however, than the former.

{(f) Edrich’s case, 5 Rep. 118 b.
Et vide Rex v. Great Bentley, 10
Barn. & Cress. 5§20 ; Jones v. Smart,

1T. R &3.

(g) Per Coleridge, J., Rex v. Gard-
ner, 6 Ad. & El. 118, Lt vide Brand-
ling v. Barrington, 6 Barn. & Cress.
475; Rex v. Inhabitants of Barham,
8§ Barn. & Cress. 104; Notley .
Buck, ib. 164 ; Adam ». Inhabitants
of Bristol, 2 Ad. & El 395, 399.
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law did not provide, and what remedy the parliament hath
provided to cure this mischief(£). And here an example
may again be found mn the restraining statute of 13 Ehz. c.
10. By the common law the master and fellows of a col-
lege, and such other corporations, might let as long leases
as they thought proper; the mischief was that they let long
and unreasonable leases, to the 1mpoverishment of their
successors; the remedy applied by the statute was by
making void all leases made by them for longer terms
than three hves, or twenty-one years. Now in the con-
struction of this statute 1t is held, that leases, though for
a longer term, made by the master and fellows of a college
or a dean and chapter, are not void during the continuance
of the master or the dean; for the act was made for the
benefit and protection of the successor(i), and the mis-
chief is therefore sufticiently suppressed by vacating them
after the determination of the interest of the grantors; but
the leases, during the continuance of the grantors, not
being within the mischief, are not within the remedy (%).
4, Itis also an established rule, that remedial statutes are
to be more hberally, and penal more strictly, construed ({).
The statute of l<hzabeth just mentioned may again serve
as an example; for soon after it was made, the master and
fellows of Magdalen College granted certain premises to
the queen, her heirs and successors, on condition that she
should convey the same to a certain person named: and 1t
was contended that this conveyance was not restrained by
the act; for that by the general rule of law the sovereign is
not bound by a statute unless specially mentioned ; which
the court admitted to be in many cases true. But as this
was a remediat act, and made to suppress wrong, it was
adjudged that it should bind the queen(m). As to the

() Heydon's case, 3 Rep. 7; 1 (¥) 1 Bl Com, §7.
Bl. Com. 87; 2 Inst. 110. (7) Ibid. 88.

(¢) Co, Litt. 45, n. (4), by Harg.; (m) Magdalen College case, 11
Bac. Ab. Leases (H); Magdalen Col- Rep. 72,
lege case, 11 Rep. 73a.
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stricter manner in which a penal act must be interpreted,
we may resort to an illustration of Lord Bacon’s, that if
for a certain offence it be enacted that a man shall lose his
richt hand, and some ottender hath had his right hand
before cut oft in the wars; he shall not lose his left hand,
but the crime shall rather pass without the punishment
which the law assigned, than the letter of the law shall be
extended (n). This distinction applies, it will be observed,
not only to remedial and penal statutes properly so called,
but also to those of a mixed kind, which contain both re-
medial and penal provisions (0) ;—the former of which will
be construed with more indulgence than the latter. To
exemplify this we may refer to a decision which took place
on the 9 Anne, c. 14, against gaming. That statute pro-
vided, that if any person shall lose at any time or sitting
ten pounds, and shall pay it to the winner, he may recover
it back by action within three months; and if the loser does
not sue within that time, any other person may sue for it
and treble the value besides. An action being brought
to recover back a sum which had been won and paid, the
question was, whether the money was to be considered as
won at any one sitting, so as to fall within the prohibition
of the act, there having been an interruption to the play
during dinner. And the court held the affirmative, be-
cause the action was not brought by a common informer
for the penalty, but by the loser to regain his money; and
so far as bis reimbursement was concerned, the statute
was of a remedial character (p).

5. In the construction of a statute all other such
statutes ought to be taken into consideration as have
been made in pari materia(q). Thus by 7 Geo. ll.

c. 15, it was enacted, that ship-owners, carrying goods,

(r)} Bac. Maxims, 12,

(o) Platt v. Sheriffs of London,
Plowd. 36.

(p) Bonesv. Booth, W, Bla. 1236.
The penalties of 9 Ann. c. 14, have
beenrecentlyrepealed by 8 & 9 Vict.
c. 109, 8. 15; and the subject dif-

ferently regulated, vide post, bk. vi.

c. 12.

(q) Bac. Abr. Statute (1), 2, 3;
Jones v. Smart, 1 T. R. 53; King,
qut tam v. Smith, 4 T. R.419; Duck
v. Addington, 4 T, R. 447 ; Gale v.
Laurie, 5 Barn. & Cress. 156,
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are not to be responsible for losses to such goods, in-
curred (without their privity) by the misconduct of the
master and mariners, to any greater extent than the value
of the ship, with all her appurtenances, and the freight.
By 26 Geo. I11. c. 86, they were exempted from liability
for loss mcurred by robbery of any persons whatsoever,
farther than the value of the ship, with all her uppur-
tenances, and the freight. By 53 Geo. 111. ¢, 159, s. 1,
they were not to be answerable for losses ansing from any
act done without their fault or privity, beyond the value
of the ship and freight. Upon the last act a question
arose, whether the owner of a vessel was answerable for
the value of certain fishing stores belonging to the ship,
and lost by an accidental collision at sea: and the court
held him answerable; and remarked, that in subsequent
sections of the same act, and also 1n the two preceding
acts, which were in part materia, the words used were
ship and all her appurtenances ; so that the section in ques-
tion was to be understood as if the words with all her ap-
purtenances were used therein, supposing that those words
would make any ditlerence in the sense(s). Tlis rule, 1t
will be observed, apphes whether the prior statutes are
referred to i the statute on which the question arises, or
not. They are constdered, indeed, as all torming one
continued enactment ().

0. [A statute which treats of things or persons of an in-
ferior rank, cannot by any general words be extended to
those of a superior(v).] And therefore, inasmuch as the
statute of 13 Lliz. c¢. 10, before referred to, applied its
prohibition to “ masters and fellows of collezes, deans and
chapters of cathedrals, masters of hospitals, parsons and
vicars, or any other having any spiritual or ecclesiastical

(s) Gale ». Laurie, 5 Barn. &  Act, 1854, the three acts mentioned

Cress. 156. It may be remarked, in the text are repealed by the Mer-
that the substance of the provisions chant Shipping Repeal Act, 1854,

in favour of shipowners (as to which  s. 14.
see 17 & 18 Vict. c¢. 125, 5. 88), (¢} Earl of Aylesbury ». Pattison,

having been incorporated in the 1 Doug. 30.
9th part of the Merchant Shippiug () 1 Bla.Com. 88,
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living,” a bishop was held not to be included within its
provisions; for, though he has a spiritual living, he is of
hicher dignity than any of the persons enumerated ().

7. Where the provision of a statute 1s general, every
thing which is necessary to make such provision eftectual
is supplied by the common law (). And therefore, when
any thing i1s commanded or prohibited, thoueh only in
ceneral terms, by an act of parliament, and no remedy is
expressly given in the event of its provision being violated,
yet 1s the party, who sustamns an injury by such violation,
entitled to bring an actton for his private rehef; and if the
matter be of public concern, the oftender shall besides be
considered as guilty of a misdemeanor, and hable to indict-
ment accordingly (z). The law in this case will be the
same, even though the statute, after the prohibition, pro-
ceeds by a separate clause to annex a particular pecuniary
penalty to the offence if committed; for that will not take
away the other remedies(a): but where a statute merely
inflicts a pecuniary penalty for an act not previously un-
lawful, and contains no direct prohibitory clause, no indict-
ment can in this case he sustained ;—the only remedy 1s to
proceed for the penalty (b).

8. A subsequent statute may repeal a prior one, not only
by express provision to that effect, but by necessary imph-
cation; and every statute is a repeal by implication of a
preceding statute, so far as it 1s contrary thereto (¢), for
leges posteriores priores abrogant; consonant to which it
was laid down by a law of the twelve tables at Rome, that

() Archbishop of Canterbury’'s
case, 2 Rep. 46 b; 2 Hawk. c. 27,
5. 124.

{y) Bac. Abr. Statute (B).

(z) 2 Inst. 131, 163. See the case
of the Marshalsea, 10 Rep. 750 2
Hale, P.C. 171; Rex v. Harris, 4
T.R. 205; Rex v. Leginham, 1 Mod.
71; Carden 9. General Cemetery
Company, 5 Bing. N. C. 253; R. ».
Buchanan, 12 L. J. 227.

(a) Per Ashhurst, J., Rex v. Har-
ris, ubl supra; Beckford v. Hood,
7 T.R. 620; Rex v. Wright, 1 Burr.
543.

(b) See Rex v. Buck, 2 Str, 679;
Rex v. Wright, ubi supra; Rex v.
Robinson, 2 Burr. 804.

(¢) Bac. Abr. Statute (D). See
Paget v. Foley, 2 Bing. N. C. 679;
Rex v. Middlesex Justices, 2 B. &
Adol. §18.
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quod populus postremum jussit, id jus ratum esto. Dut this
1s to be understood only when the matter of the later statute
1s so clearly repugnant that it necessarily 1implies a negative.
As if a former act says, that a juror upon such a trial shall
have an estate of twenty pounds a year; and a new statute
afterwards enacts, that he shall have twenty marks :— here
the latter statute virtually repeals the former. For if twenty
marks be made qualification sufficient, the former statute
which requires twenty pounds 1s at an end (d). But if
the acts are such that they may stand together, here the
latter does not repeal the former, but they shall both have
a concurrent efticacy. As if by a former law an ofience
be indictable at the quarter sessions, and a later law makes
the same oftence indictable at the assizes ;—here the juris-
diction of the sessions is not taken away, but both have
concurrent jurisdiction, and the offender may be prosecuted
at either: unless the new statute subjoins express negative
words, as, that the oftence shall be indictable at the assizes,
and not elsewhere (¢).

9. 1t was formerly the rule, that if a statute, repealing
another, was itself repealed afterwards, the first statute
was revived, without any formal words for that purpose ( f).
Thus when the statute of 5 & 6 Edw. VI. c. 12, providing
that the matrnmony of priests should be deemed true and
lawful matrimony to all purposes, was repealed by a statute
1 Mary, st. 2, ¢. 2, and this latter statute was afterwards
repealed by the act of 1 Jac. ¢. 25; it was held that there
needed not any express words of revival in king James’s
statute (thoueh such words are in fact contained), but that
the act of Ldward the sixth was impliedly and virtually
revived (¢). But the rule is now different, it being enacted
by 13 & 14 Vict. ¢. 21, ss. 5,6, that where any act repealing
in whole or in part any former act is itself repealed, such
last repeal shall not revive the act or provisions before re-

(d) Jevk, Cent. 2, 73. Bing. 493; Doe ». Gully, 2 Barn, &
(e) Dr. Foster's case, 11 Rep. 63.  Cress. 344; Phillips v. Hopwood, 10
(/) See the Bishop’s case, 12 Rep.  Barn. & Cress. 39.

7: 4 Inst. 325 ; Tattle v. Grimwood, 3 (g) The Bishop's case, 12 Rep. 9.
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pealed, unless words be added for that purpose; and that
where any act shall be made repealing in whole or in part
any former act, and substituting provisions instead of those
repealed, such repealed provisions shall remain in force till
those substituted shall come into operation by force of the
last made act.

10. [Acts ol parliament derogatory from the power of
subsequent parliaments bind not.  So the statute 11 Hen.
V1l e. 1, which directs that no person for assisting a king
de fucto <hall be attainted of trcason by act of parliament
or otherwise, 15 held to be good only as to common pro-
secutions for hich treason, but it will not restrain or clog
anv parliamentary attainder (£). Because the legislature,
beine in truth the sovereign power, is always of equal,
alwavs of abselute authority ; it acknowledges no superior
upon earth, which the prior legislature must have been, 1f
its ordinances could bind a subsequent parliament. And
upon the same principle Cicero, in his letters to Atticus,
treats with a proper contempt these restraining clauses,
which endeavour to tie up the hands of succeeding legis-
latures. “ When vourepeal the law itself,” says he, “ you
‘“at the same time repeal the prohibitory clause, which
“ cuards against such repeal (2).” ]

These are the several grounds of the law of England
in its proper and original extent, There is a species, how-
ever, of unwritten law to which no reference has yet been
made, but which bas long formed part of the general
system, and (though here noticed in the last place) con-
stitutes one of 1ts principal divisions. This 1s equity ;
which i1s so termed by way of distinction from the original
and proper law of England, or (as it is usually called 1n this
case) the common law. For that phrase (we are to observe)
1Is used I two senses—either to express the institutions
which are not founded on any known statute, but on

(L) 4 Inst. 43. abrogatur, quoe non eam abrogari opor-
(1) ¢ Cum lex abrogatur, illud ipsum  teat.,”’—L. 3, ep. 23.

YOL. 1. G.
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custom only (%),—or those which are distinct from equity.
Indeed the term serves in both cases to indicate that which
15 more antient, as opposed to that which 1s less so: the
statute law being of modern creation when compared with
that which is of 1Immemorial antiquity ; and equity being
of considerable later birth than some of the earlier parts
of the statute law. The origin of equity may be stated as
follows. The antient structure of our national jurisprudence
(whatever might be 1ts merit in other particulars) was
singularly defective in compass and enlargement of view.
It took no account of several subjects for which it 1s the
duty of civilized judicature to provide; and to others it
applied maxims too strict and unbending to satisly the
notions of justice In an advanced state of society. Its
judicial remedies were also m some cases of a cumbrous
and imconvenient character. For these evils the progressive
introduction of new rewedial laws by act of the legislature
would seem to have been the natural remedy. But the
cour=e of things was dificrent. Owing perhaps to some
peculiar averseness n the ecarly genius of the country from
change in its legal institutions, the law administered betwecn
subject and subject, In the antient conrts of the realm, was
allowed to remain for a lone pertod of our history with
very litlle alteration of a fundamental kind. DBut new
courts were on the other hand gradually established with
a coilateral, and in some sense, an usurped jurisdiction, in
which cognizance was taken of those subjeets which the
proper law of Lnuland had overlooked or insufficiently
reculated, rehef given from the consequences of some of
1ts harsher doctrines, and the defects of = pndicial methods
in certain cases supplied. These courts having been at
the outset chiefly resorted to for one of the particular pur-
poses ahove enumerated, viz. the mitigation of the severity
of the common law as apphied to particular cases, the whole
systemn of rules and principles there administered obtained
(without much propriety, but in reference to the liberal
principle of interpretation applied by jurists to the inter-

(k) Vide sup. pp. 40, 52.
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pretation of positive laws ({),) the appellation of equity,—
and soon began to hold that divided empire with the more
antient, or commmon law, which it still retains. In the courts
of equity 1= now admmistered a very large proportion of
the whole forensie business of the country, (that is, in
matters of property, for beyond this they have no juris-
diction) ; and the extensive subjects, Iin particular, of
(rusts and  partnershaps, fall almost exclusively under
their management.  They are also the proper and regular
courts to which recourse 1s to be had, where the object is
to compel a man to perform his contract, or abstain from
the commission of an inmjury: and until a very recent
period they were the only courts available for either of
these purposes, the common law courts interfering only
so far as to award damages where the breach of contract
or wrong had been already committed. But the jurisdic-
tion of the common law courts has been now extended so as
to embrace the latter of these purposes, at least, as will be
shown hereafter In its proper place{m). The forms of
proceeding in the courts of equity are also pecuhar to
themselves; and comprise the method of requiring the
defendant to put i, upon his oath, a wnitten answer to
the plaintift's charge ; a method unknown to the courts
in which the common law 1s administered (»).

(1) Videsupra, pp. 74, 75. Redes-
dale, Plead. in Chan. p. 3.

(m) Vide post, bk. v.c. 7. By
the Common Law Procedure Act,
1854 (17 & 18 Vict. c. 125, 85, 79—
82), the courts of common law are
now enabled, on the application of
the plaintiff in an action, to issue a
writ of impunciion agatnst the repe.
tition or continuance of the breach
of contract or other injury for which
the action is brought.

(r) The defendint, however, may
now be compelicd in the commmon law
courts to be examined vivd voce as a
witness against himseclf, though the
case was formerly otherwise ; it being

enacted by the recent statute of 14
& 1o Wict. c. 99, that either party
shall be competent and compellable
to cive evidence on behalf of either
party. And by the Common Law
Procedure Act, 1854, before men-
tioned, (ss. 51—57,) either party to
an action may, by order of the court
or a judwre, deliver interrogatories in
writing to the other, with a view to
discover any such matters as the
applicant for the order believes ma-
terial to his action or defence.—Vide
post, bk. v. ¢. 10. For further in-
formation as to the courts of equity,
and the injuries cognizable therein,
vide post, bk. v. c. x1v.

G- 2
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SECTION 1V.

OF THE COUNTRIES SUBJECT TO THE LAWS
OF ENGLAND.

N

[Tue kingdom of England, over which our municipal laws
have jurisdiction, includes not, by the common law, either
Wales, Scotland, or Ireland,] or Berwick-upon-Tweed (a),
[or any other part of the Queen’s dominons except the
territory of England only. And yet the civil laws and
local customs of this territory do now obtain, in part or in
all, with more or less restrictions, in these and many other
adjacent countries ;—of which it wili be proper first to take
a review, before we consider the kingdom of England itself,
the original and proper subject of these laws.

Wales (b)) had continued ndependent of England, un-
conquered and uncultivated, mn the primitive pastoral state
which Cwesar and Tacitus ascnbe to Britain in general, for
many centuries: even from the time of the hostile invasions
of the ™axons, when the antient and Chrnstian inhabitants
of the island retired to those natural intrenchnments, for
protection agamst their pagan visitants. But when these
invaders themselves were converted to Chnstianity, and
settled 1nto regular and potent governments, this retrcat of
the antient Britons grew every day narrower; they were
over-run by little and little, gradually driven from one
fastness to another, and by repeated losses abridged of

(a) Vide Rex v. Cowle, 2 Burr. (&) Asto Wales, vide Vaugh. 395
850. But England now primé facie —420; Rex v.Cowle, ubi sup.; 4
includes Wales and Berwick ; vide Inst. 239; 2 Inst. 195; Buckley ».
post, p. 92. Thomas, Plowd. 121, 123, 126, 129.
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[their wild independence. Very early in our history we find
their princes doing homage to the crown of England ; t'll
at length 1n the reign of lidward the first, who may justly
be stvled the conqueror of Wales, the line of their antient
princes was abolished (¢), and the king of Lngland’s eldest
son] was created (d) their titular prince; [the territory of
Wales being then entirely re-annexed (by a kind of feodal
resumption) to the dominion of the crown of England (¢);
or, as the statute of | Wales (') [expresses it, * terra Wal-
“lLie cum incolis suis, prius regi jure feodali subjecta (of
“which homage was the sign), jam ir proprietatis dominium
“totaliter et cum integritate conversa est, et corone regni
“ Angli@ tanquam pars corporis ejusdem annexa et unita.”
By the statute of Wales very material alterations were also
made n divers parts of their laws, so as to reduce them
nearer to the English standard, especially in the forms of
their judicial proceedings ; but they still retained very much
of their original polity, particularly their rule of inheritance,
viz., that their lands were divided equally among all the
issue male, and did not descend to the eldest son alone.
By other snbsequent statutes their provincial immunities
were still farther abridged; but the finishing stroke to
their mdependency was given by the statute 27 Hen. VIII.
c. 26, which at the same time gave the utmost advancement
to their civil prosperity, by admitting them to a thorough
communtcation of laws with the subjects of England. Thus
were this brave people gradually conquered into the enjoy-
ment of true liberty, being insensibly put upon the same
tooting, and made fellow-citizens, with their conquerors.

[t is enacted by this statute 27 Hen. VIII. c. 26, 1. That
the dominion of Wales shall be for ever umted to the king-
dom of England. 2. That all Welshmen born shall have

(¢) See Turner's Hist. Eng. p. 3, eldest son Prince of Wales.

¢. il ; Hume’s Hist. Eng. ¢. xiil. (e) Vaugh. 400; Rex v. Cowle, 2
(d) Blackstone says he becameso  Burr, 851.
“ 35 2 matter of course ;'* but, as Mr. (/) 12 Edw. 1. Blackstone refers

Christian has remarked, the expres-  erroneously in this place to the sta-
sion is not accurate, though it has tute 10 Edw. 1.
been always usual tocreate the king’s
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[the same liberties as other the king’s subjects. 3. That
lands in Wales shall be inheritable according to the English
tonures and rules of descent. 4. That the laws of ingland,
and no other, shall be used 1 Wales: besides many other
regulations of the police of this principality. And the statute
34 & 35 Hen. VIII. ¢. 26, confirms the same, adds farther
regulations, and divides it into twelve shires (¢),] a division,
1t may be observed, exclusive of the county of Monmouth ;
which, though formerly part of Wales, had been made,
by the 27 Hen. VIII. c. 26, just menttoned, one of the
counties of the realm of England.

From this time the civil condition of the principality has
differed but shghtly from that of the kingdom at large.
There were however, until a recent period, two particulars
of distinction sufliciently important to deserve notice—first,
that Wales possessed within itselt superior courts called
Courts of (sreat Session (%), independent of the process of
Westminster Hall, and was not visited by the English
judges of assize; secondly, that such of its counties and
towns as were represented in parllament sent each oue
member only, the usuval number i Englund being two. But
by the act for the more eflectual admmistration of justice,
I Will. 1V. e. 70, the jurisdiction of the Court of Great
Sessions was abolished, and 1t was enacted that assizes
should be held in the principality, for the trial of all matters
criminal and civil, in hke manner and form as had been
usual for the counties i England. And by the act to
amend the representation of the people, 2 Will. 1V. c. 495,
a new arrangement was made as to the return of members
for Wales; by the eftect of which three of its counties
respectively send two knights of the shire to parliament,
and each of the remaining counties one.

The kingdom of Scotland (¢)—notwithstanding the union
of the ecrownson the accession of their king James the sixth

(g) By 8 & 9 Viet. c. 11, the () The proceedings in the courts

mannet of assigning sheriffs in Wales  of great session were partly regu-

1s regulated and assimilated to that lated by 13 Geo. 3, ¢. 51.
in England. (i) As to Scotland, vide 4 Inst. 344.
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to that of Lngland,—continued [an entirely separate and
distinct kingdom for above a century more, though an
union had been long projected; which was judged to be
the more easy to be done], as these kingdoms exInbited at
the time of the project [a very great resecmblance, though
far from identity] in themr institutions. And this i1s re-
marked by =ir K. Coke { ), who points out a conformity, 1in
many things, [not only in the religion and language of the
two nations, but also in their antient laws (£).] As to the
latter particular, indeed, this resemblance did not exist at
the time of the Norman Conquest, for the Scottish institu-
tions were then, according to the best authorities, exclusively
Celtic ({), and those of England, Anglo-Saxon; but it had
become established as soon afterwards as the twelfth cen-
tury (m), and not ounly continued to prevail at the time of
the Union, but i1s even yet in some particulars distinctly
perceptible. The diversities of practice, however, In two
large and independent jurisdictions, and the acts of tvo dis-
tinct parhaments, have in process of time naturally tended
to introduce great diversities; to which we may add, as a
co-operative cause, the antient alliance and connection of
Scotland with France, where the civil law chiefly prevailed.
For to that law the Scottish jurisprudence ultimately be-
came in many respects conformable; and particularly in
all that regards contracts and commerce (n).

(7) 4 Inst. 345. .

(&) Blackstone says that both
kingdoms ‘‘were antiently under
the same government,’”’ and cites
1 Jac. 1, ¢. 1, as declaring that
“these two mighty, famous and
aatient kingdoms were formerly
one.”” But when and how they be-
came so, is not stated.

(1) See Hallam's Constitutional
Hist. vol. iii. p. 404, 3rd ed.

(m} The most antient book of
Scottish law, called Regiam Majes-
tatem (the authenticity of which,
though once a subject of dispute,
seems on the whole to be sufficiently

established, ) is so similar to the trea-
tise of Glanvil on English law in the
reign of Hen. 2, that one of them is
plainly copied from the other. There
seems little reason,however, to doubt
that Glanvil’s is the original work.
Asto these treatises,vide 4 Inxt, 315 ;
Erskine’s Instit. b. 1, t. 1, 5. 32 ; Ro-
bertson's Chas. V. vol. 1. n. (25);
Reeves's Hist.Eng. Law, vol.i. p.223.
(n) Vide Erskine’'s Instit, b. 1,
t. 1, 5. 41. By 19 & 20 Vict c. 60,
and ¢. 97, the laws of England and
Scotland have recentl]y been assimi-
lated on several miscellaneous points
affecting trade and commerce.
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To recur however to the history of the Union:—it ap-
peared to Sir Edward Coke, and the politicians of that
time, to be attended (notwithstanding the similarity of the
two systems of law) with great difticulties; but [these
were at length overcome, and the preat work was happily
effected 1n the reign of Queen Anne (0); when twenty-five
articles of union were agreed to by the parhaments ot hoth
nations; the purport of the most considerable being as
fullows ;—that

1. On the first of May, 1707, and for ever after, the
kingdoms of Lngland and Scotland shall be united into
one kingdom, by the name of Great Britain.

2. The succession to the monarchy of Great Britain
shall be the same as was before settled with regard to that

of England.
3. The united kingdom shall be represented by one

parliament.

4, There shall be a communication of all rights and
privileges between the subjects of both kingdoms, except
where it is otherwise agreed,

9. When England raises 2,000,000L by a land tax,
Scotland shall raise 48,0001,

16, 17. The standards of the coin, of weights, and of
measures, shall be reduced to those of kngland, through-
out the united kingdoms.

18, The laws relating to trade, customs, and the excise,
shall be the same m Scotland as m England (p).  But all
the other laws of Scotland shall remain in force; though
alterable by the parhament of Great DBritam. Yet with
this caution, that laws relating to publie policy are alter-
able at the discretion of the parhament; laws relating to
private right are not to be altered but for the evident
utility of the people of Scotland.

22. Sixteen peers are to be chosen to represent the
peerace of Scotland m parhament (¢), and forty-five mem-

(o) See the act of Union, 5 Ann, () 6 Ann.c. 23. Etvide 2 & 3
c. 8; et vide 6 Ann, cc. 6, 23. Will. 4,¢.63; 11 & 15 Vict. c. 87 ;
( p) See Maxwell v». Mayre, 1 Bla, 15 & 16 Vict, ¢ 34.
Rep. 271, 36+.
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[bers to sit in the house of commons;] which number of
commoners has, however, by an act of parhiament passed
in the vear 1832 (), been raised to fifty-three.

23. [The sixteen representative peers of Scotland shall
have all privileges of parliament : and all peers of Neotland
shall be peers of Great Britain, and rank next after those
of the same dcgree at the time of the union, and shall have
all privileges of peers, except sitting in the house of lords
and voting on the trial of a peer (s).

These are the principal of the twenty-five articles of
union, which are ratified and confirmed by statute 5 Anne,
¢. 8: in which statute there are also two acts of parliament
recited ; the one of Scotland (¢), whereby the church of
Scotland, and also the four universities of that kingdom,
are established for ever, and all succeeding sovereigns
are to take an oath inviolably to maintain the same; the
other of England («), whereby the acts ot uniformmty of
the thirteenth year of Elizabeth and the thirteenth year of
Charles the second (except as the same had been altered
by parliament at that time), and all other acts then in
force for the preservation of the church of England, are
declared perpetual ; and it is stipulated that every subse-
quent king and queen shall take an oath nviolably to
maintain the same within England, Ireland, Wales, and
the town of Berwick-upon-Tweed. And 1t is enacted,
that these two acts “ shall for ever be observed as funda-
mental and essential conditions of the unton.”

Upon these articles and acts of union, 1t 1s to be ob-
served,— 1. That the two kingdoms are now so mmseparably
united, that nothine can ever disunite them again; except
the mutual consent of both, or the successful resistance of

(r) 2 & 3Will. 4,c.65. Theact testant religion and Presbyteria;l
to amend the representation of the church government, 1 W. & M,

people 1n Scotland. act J.

{s) See Lord Mornington’s case, () & Ann. c. 5, an act for securing
Fort. Rep. 165; Duke of Queens. the church of England as by law
berry’s case, 1 Pecre Wms, 582, established.

(t) An act for securing the Pro-
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[either, upon apprehending an infringement of those points
which, when they were separate and independent nations,
it was mutually stipulated should be “ fundamental and
essential conditions of the union(2).” 2. That whatever
else may be deemed ¢ fundamental and essential condi-
tions,” the preservation of the two churches of Lngland
and Scotland n the same state that they were 1n at the
time of the umon, and the mamtenance of the acls of
untformity which estabhsh our common prayer, are ex-
pressly declared so to be. 3. That theretore any altera-
tion 1n the constitution of either of those churches, or in
the liturgy of the church of England, (unless with the
consent of the respective churches, collectively or repre-

sentatively given,) would be an miringement of these

o

(v} It may be justly doubted
whether even such an infringement
(though 2 manifest breach of good
faith, unless done upon the most
pressing necessity) would of itself
dissolve the nnion; for the bare idea
of a state without a power some-
where vested to alter every part of
its laws is the height of political
absurdity. The truth seems to be,
that 1n such an incorporate union
(which is well distinguished by a
very learned prelate from a faederate
alliance, where such an infringement
would certainly rescind the com-
pact), the two contracting states
are totally annihilated, without any
power of a revival; and a third
arises from their conjunction, in
which all the rights of sovereignty,
and particularly that of legislation,
must of necessity reside. (See War-
burton’s Alliance, 195.) But the
wanton or imprudent exertion of
this right would probably raise a
very alarming ferment in the minds
of individuals; and therefore it is
liinted above that such an attempt
mightendanger (though by no means

destroy) the union,

To illustrate this matter a little
farther; an act of parliament to re-
peal or alter the act of uniformity in
England, or to establish episcopacy
1n Scotland, would doubtless in point
of authority be sufficiently valid and
binding ; and notwithstanding such
an act, the union would continue
unbroken, Nay, each of these mea-
sures might be safely and honourably
pursued, if respectively agreeable
to the sentiments of the English
church, or the kirk in Scotland. But
it should seem neither prudent, nor
perhaps consistent with good faith,
to venture upon either of those steps,
by a spontaneous exertion of the in-
herent powers of parliament, or at
the instance of mere individuals,
So sacred, indeed, are the laws
above mentioned (for protecting
each church and the English li-
turgy ) esteemed, that in the regency
acts, both of 1751 and 1765, the re-
gents are expressly disabled from as-
senting to the repeal or alteration of
either these or the act of settlement.
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[“ fundamecutal and essential conditions,” and greatly en-
dinger the union. 4. That the municipal laws of Scot-
lind are ordained to be still observed m that part of the
isiand, unless altered by parliament; and, as the pariia-
ment has not vet thought proper, except m certain in-
stances, to alter them, they still (with regard to the par-
ticulars unaltered) continue in full force. VWheretore the
muntcipal laws of England are, generally speaking, of no
force or vahdity mn Scotland ;] nor, on the other hand, are
those of Scotland of torce or validity in England (x); [and
of consequence, m the ensuing Commentaries, we shall
have very little occasion to mention, any farther than
sometunes by way of illustration, the municipal laws of the
Scottish part of the united kingdom.] It is however to be
observed, that acts of parliament, passed since the union,
extend in general to Scotland, though that country be not
expressly mentioned. If it be intended to except Scot-
land, there must be an express proviso to that eflzct, or
the intention of the legislature to except it must be other-
wise sufficiently indicated ().

[The town of Berwick-upon-Tweed was originally part
of the kingdom of Scotland; and, as such, was for a time
reduced by King Edward the first into the possession of
the crown of England; and during such its subjection, it
received from that prince a charter, which (after its subse-
quent cession by Edward Balliol to be for ever united to
the crown and realm of England,) was confirmed by King
Edward the third, with some additions; particularly that
it should be governed by the laws and usazes which it en-
joyed during the time of hing Alexander, that is, before its
reduction by Edward the first. Its constitution was new-
modelled, and put upon an English footing by a charter of
King James the first : and all its liberties, franchises, and
customs were confirmed in parliament by the statutes 22

(x) Our courts do not even take dered as a matter of fact to be ascer-
judicial notice of the state of the tained by evidence. Woodham v.
law in Scotland; but (as in the case = Edwardes, 5§ Ad. & El. 771.

of a foreign country) if any gquestion (¥} Rex v. Cowle, 2 Burr. 833.
ujco it happens to arise, it 18 consi-
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[Edw. IV. c. 8, and 2 Juc ' I. ¢. 28. Thongh therefore it
hath some local peculiarities, derived from the antient laws
of Rcotland, yet it 1s clearly part of the realm of England (=),
bemg represented by burgesses in the house of commons,
and bound by all acts of the Brituish parhiament, whether
specially named or otherwise. And therefore it was (perhaps
superfluously) declared by statute 20 Geo. 11. e. 42, s. 3,
that where England only i1s mentioned in any act of parlia-
ment, the same notwithstanding hath and shall be “ deemed
to comprehend and include the donnnton of Wales and town
of Berwick-upon-Tweed.”] Berwick, however, is no part
of the county of Northumberland («¢); but forms, in some
sense, a county of itself; that is, a cownty of a town cor-
porate (b): as to the eflect of which, the reader is referred
to the observations which we shall have occasion presently
to make when we come to explain the nature of counties

corporate (c).

As to Ireland (d), its inhabitants, at the time of the con-
quest of the island by Henry the second, were governed by
what they call the Brehon law, so styled from the Ivish
name of judges, who were denominated Brehons (e). But
on such conquest, the laws of Lngland were received and
sworn to by the Irish nation assembled at the council of
Lismore ( ). And afterwards [King John, in the twelfth
vear of his reign, went into lreland and carried over with
him many able sages of the law; and therve by his letters-
patent, in right of the dominion of conquest, 1s said to have
ordamed and established that lveland should be governed
by the laws of Lngland (4): which letters-patent Sir

(z) See Hale, Hist. C. L. ¢. 9;
Rex v. Cowle, 2 Burr. 833;: Com.
Dig. Scotland (B.}; Mayor of Ber-
wick v. Shanks, 3 Bing. 459.

() See Rex v. Cowle, 2 Burr. 860;
Mayor of Berwick », Shanks, wubi
sup.

(b) See 5 & 6 Will. 4, c. 76, ss. 61,
109; 6 & 7 Will. 4, c. 103, s. G.

(¢) Vide post, 133.

(d) As to Ireland, vide 4 Inst. 349,

(¢) 4 Inst. 368; Edm. Spenser's
State of Ireland, p. 1513, edit,
Hughes.

(f) Pryn. on 4 Inst. 249.

(z) Sce Craw ». Ramsay, Vaugh.
294; 2 Pryn. Rec. 85 ; Calvin’s case,
7 Rep. 23 ; Campbell v, Hall, Cowp.
210,
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[ Edward Coke apprehends to have been there confirmed in
parliament (). But to this ordinance many of the Irish
were averse to conform, and still stuck to their Brehon law:
so that both Henrvy the third (¢) and Ldward the first (%)
were obliged to renew the mjunction; and at length in a
parliament holden at Kilkenny, 40 Ldw. I11., under Lionel
Duke of Clarence, the then Ireutenant of Ireland, the
Brehon law was formally abolished, 1t being unanimously
declared to be indeed no law, but a lewd cnstom crept in of
later times. And vet, even in the reign of Queen Elizabeth,
the wild natives still kept and preserved their Brehon law;
which is described (/) to have been “ a rule of right un-
“ written, but delivered by tradition from one to another,
“ in which oftentimes there appeared great show of equity
“ in determining the right between party and party, but in
“ many things repugnant quite to both God’s laws and
“ man's.” The latter part of this character 1s alone ascribed
to it, by the laws before cited of Edward the first and his
crandson. ]

Notwithstanding this settlement of Ireland, it was only
entitled the dominion or lordship of Ireland (m), and the
king’s style was no other than Dominus Hibernie, lord of
Ireland, till the thirty-third year of King Henry the cighth,
when he assumed the title ot king, which is recognized by
act of parhament, 35 Hen. VIII. ¢. 3. But [as Ireland
was a distinct dominion, and had parliaments of its own,
it is to be observed, that though the immemonal customs,
or common law, of England were made the rule of justice
in Ireland also, yet no acts of the English parliament, since
the twelfth of King John, extended into that kingdom ;
unless 1t were specially named, or included under general
words, such as, “ within any of the kings dominions.” And

(%) Co. Lite, 141. nobis et consilio nostro satis videlur ex-
(i) A.R. 30; 1 Rym. Feed. 442,  pediens, eisdem utendas concedere leges
(k) A. R. 5.—* Pro eo quod leges  dAnglicanas.”'— ’ryn. Rec. 1218.
quibus utuntur Hybernici Deo detesta- (1) See Spenser’s State of lreland,
biles existunt, el omni juri dissonant, p. 1513, edit. Hughes.
adeo quod leges censeri non debeant, {(m) Stat. Hiberniz, 14 Hen. 3.
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[this 1s particularly expressed, and the reason given, in the
Year Books(#); where 1t 1s said, “ a tax granted by the
‘“ parltament of Eungland shall not bind those of Ireland,
“ because thev are not suminoned to our parliament;” and
acain, “ Ircland hath a parliament of its own, and mraketh
“ and altercth laws; and our statutes do not bhind them (o),
“ because they do it send knights to our parhament ; but
“ thewr persons arve the king's subjeets, like as the inhabitants
““ of Calals, Gascoigne, and Guienne, while they continued
“under the king’s subjection.” The general run of laws,
enacted by the superior state, are supposed to be calculated
for its own internal government, and do not extend to its
distant dependent countries, which, bearing no part in the
lecislature, are not therefore in its ordinary and daily con-
templation. But when the sovereian legisfative power sees
it necessary to extend its care to anv ol 1ts subordinate
domimons, and mentions them expressly by name, or in-
cludes them under general words, there can be no doubt
but then they are bound by its laws (p).

The orivinal method of passing statutes in Ireland was
nearly the same as in LEngland, the chief governor holding
parliaments at lis pleasure, which enacted such laws as
they thoucht proper (¢). But an ill use being made of
tlus liberty, particularly by Lord Gormanstown, deputy-
licutenant m the reien of LEdward the fourth (), a set of
statutes were then enacted in the tenth vear of Ilenry the
seventh (ir Edward Poynings bema then lord deputy,
whenee they are called “ Povnines’ laws,”) one of which (),
in ovder to restrain the poweras well of the deputy as of the
Irish parhament, provides,—1. That, before any parhament
be summoned or holden, the chiet governor and council of
Ircland shall certity to the king, under the great scal of

(r) 20 Hen, 6,8 ; 2 Rich, 3, 12, (p) Year Book, 1 Hen. 7, 8; Cal-
(¢) Lord Coke, citing this in Cal-  vin’s case, 7 Rep. 22.
vin's case, 7 Rep. 22, inserts the {q) Irish Stat. 11 Elbz. st. 3, c. 8.

following parenthesis, viz. **(which (r) Ibid. 10 Hen. 7, c. 23,
is to be understood unless specially (s) Cap. 4, expounded by 3 & 4
named ).’ Ph. & M.c. 4



$,1V.] COUNTRIES SUBJECT TO THE LAWS OF ENGLAND. 95

[Ireland, the considerations and causes thercof, and the
articles of the acts proposed to be passed therein; and
2. That after the kme, m his council of Lngland, shall
have considered, approved or altered the said acts or any
of them, and certified them back under the preat scal of
neland, and shall have given heence to summon and
hold a parliament, then the same shall Le summoned
and held ; and therem the said acts so certified, and no
other, shall be proposed, received, or rejected (¢). But
as this precluded any laws from being proposed but such
as were pre-conceived before the parliament was in being,
which occasioned many inconventences, and made fre-
quent dissolutions nccessary,] it was atierwards provided
by the Irish statute of 3 & 4 Ph. & Mary, c. 4, [that any
new propositions mght be certified to England m the usual
forms, even atter the summons and during the session of
parhament.] Still, however, [there was nothing left to the
parliament in Ireland, but a bare negative or power of re-
jecting, not of proposing or altering, any law.] But the
usage afterwards was, that bills were often framed in either
house, under the denomination of * heads for a bill or bills:”
and 1n that shape they were oftered to the consideration of
the lord lieutenant and privy council: who, upon such par-
liamentary intimation, or otherwise upon the application
of private persons, received and transmitted such heads,
or rejected them without any transmission to England.
With recard however to “ Poynings’ law’” 1n particular, it
could not be repealed or suspended unless the hill for
that purpose, before it was certified to England, were
approved by both houses (u).

[ But the Irish nation, being excluded from the benefit
of the English statutes, were deprived of many good and
profitable laws, made for the improvement of the common
law: and the measure of justice in both kingdoms becoming

.

no longer uniform, 1t was therefore enacted by another of

(2) 4 Inst. 353, (u) Irish Stat, 11 Eliz. st. 8, ¢. 8.
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[“ Poynings’ laws™ (z), that all acts of parliament, hefore
made in England, should be of force within the realm of
Ireland (3).] DBut by the same rule, that the people of
Ireland were not bound by acts of the English parhament
passed before this enactment, and not specially naming or
referring to lreland, so they were not bound by such acts
of parlinment passed «ffer this enactment (2).  And on the
other haund it was equally clear that where Ircland was
particularly named, or included under general words, they
were bound by such acts of parhament. [For this follows
from the very nature and constitution of a dependent state :
dependence being very little else but an obligation to con-
form to the will or law of that superior person or state
upon wlich the iferior depends. The onginal and true
oround of this superiority, in the present case, was what we
usually call, though somewhat mmproperly, the richt of
conquest: a richt allowed by the law of nations, if not by
that of nature; but which in reason and civil policy can
mean nothing more than that, in order to put an end to
hostilities; a compact is either expressly or tacitly made
between the conqueror and the conquered, that, it they will
acknowledge the victor for their master, he will treat them
for the future as subjects, and not as enemies (a).

But this state of dependence being alimost foreotten, and
ready to be disputed by the I[rish nation, it became neces-
sary to declare how that matter really stood; and therefore
bv statute 6 Greo. 1. ¢. 9, 1t was declared, that the kingdom
ot Ireland ought to be subordinate to, and dependent upon,
the imperial crown of Great Britamn, as being inseparably

(z) Cap. 22. far as the same had been altered or

(y) 4 Inst. 351, repealed, should be accepted, used

(z) 12 Rep. 112. By the act, and executedin Ireland. A previous
however, of the Irish Parliament, act of the same parliament (21 & 22
21 & 22 Geo. 3, c. 48, (Yelverton’s Geo. 3, ¢. 47, Irish,) would seem to
act,) it was enacted, that certain repeal the provisions of 10 Hen. 7,
statutes then made in England or ¢, . 4,and 3 & 4 Ph, & M. c. 4.
Great Britain, relating to the sub- (s) Puff. L. of N. viii. 6, 24,
jects therein enumerated, save so
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[united thereto; and that the king's majesty, with the
consent of the lords and commons of Great Britam in
parliament, had power to mauke laws to bind the people of
Ireland.]

It was not only the parhamentary constitution of Ireland
that was thus placed m a state of dependence; the same
kind of feriority attached to her courts of justice, from
which there was an ultimate resort to the bnelish courts,
and a writ of crror [un the nature of an appeal) lay from
the King's Bench m Ireland to the King’s Bench mm Eng-
land (#), and an appeal trom the chancery in Ireland 1mme-
diately to the House of Lords here:—it being expressly
declared, by the same statute, 6 Geo. 1. ¢. 5, that the peers
of Ireland have no jurisdiction to athirm or reverse any
judgments or decrees whatsoever.] For it was maintained
to be a proper and necessary constitution in all inferior
dominions, that the appeal from their courts in the last
resort should be to the courts of the superior state, and
this for two reasons: 1. [Because otherwise the law ap-
pointed or pernntted to such inferior dominion, might be
insensibly changed within itself, without the assent of the
superior. 2. Because otherwise judgments might be given
to the disadvantage or dimmution of the supernority; or to
make the dependence to be only of the person of the king,
and not of the crown of England (¢).]

The time however at lencth arrived when Ireland, im-
patient of a subordinate position, was enabled to assert her
richts as a free and independent state. The statute of 6
Geo. 1., before mentioned, having been first repealed (d),
it was by 23 Geo. IL1. ¢. 28, declared that the parliament
and courts of Ireland had an exclusive right as to all mat-
ters of legislation and judicature in that country; and this
emancipation was followed at no distant period by the

(6} This was law in the time of (¢) Vaughan, 402; 1 Bl. Com,
Hen. B; as appears by the antient 104
book intituled Diversity of Courts, (2) By 22 Geo. 3, c. 53.
¢. Bank le Roy.

YOL. 1. . H.
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oreat measure which incorporated her (like Scotland) as
an integral part of the British dominions.

Of the articles of the Act of Union with Ireland 39 & 40
Geo. I11. c. 67, the most important parts are these:—

1. That the kingdoms of Great Britain and Ireland
shall, on the 1st day of January, 1801, and for ever after,
be united into one kingdom, by the name of the United
Kingdom of Great Britain and Ireland.

2. That the succession to the imperial erown shall con-
tinue in the same manner as that to the crown of Great
Britain and Ireland stood before limited.

3. That there shall be one parliament, styled the Par-
liament of the United Kingdom of Great DBritain and
Ireland.

4. That the Lords spinitual of Ireland by rotation of
sessions, and twenty-eight Lords temporal of lreland,
elected for life by the peers of Ireland, shall sit in the
House of Lords, and one hundred commoners (to whom
five more have now been added by a late act of par-
liament (e) ) shall be the number to sit in the House of
Commons on the part of lreland; that a peer of Ireland,
not elected one of the twenty-eight, may sit in the House
of Commons, but while so sitting shall not be entitled to
privilege of peerage, or to be elected one of the twenty-
eicht, or to vote at such election; and that all the lords
spiritual and temporal of Ireland (except those temporal
peers who may be members of the lHouse of Commons,)
shall have all privilege of peerage as fully as those of
Great Britain;—the right of sitting in the House of Lords
(with its attendant privileges) only excepted.

5. That the churches of Lngland and Ireland shall be
united into one Protestant episcopal church, to be called
the United Church of England and Ireland ; that the doc
trine, worship and discipline shall be the same, and that
the continuance and preservation of the united church as

(¢) An act to amend the representation of the people of Ireland, 2 & 3
Will. 4, c. 88, see s. 11.



8. 1V.] COUNTRIES SUBJECT TO THE LAWS OF ENGLAND. 99

the established church of England and Ireland shall he
decmed an essential and fundamental part of the union;
and that m like manner the church of Scotland shall re-
main the same as cstablished by the acts of Union of
England and Scotland.

6. That the subjects of Great Brituin and Ireland shall
be entitled to the same privileces with regard to trade
and navication ( f), and also n respect of all treaties with
foreign powers.

7. That the future expenditure of the umted kingdom
shall be defrayed in such proportion as parliament shall
from time to time deem reasonable, according to certain
rules prescribed for that pnrpose in the act.

8. That all the laws and courts of each kingdom shall
remain the same as already established, subject to such
alterations by the united parliament as circumstances may
require ; but that all writs of error and appeal which might
then have been decided m the House of Lords of either
kingdom, shall be decided by the House of Lords of the
united kingdom.,

Since the union all acts of parliament extend to Ireland,
whether expressly mentioned or not, unless that portion of
the united kingdom be expressly excepted, or the intention
to except it be otherwise plainly shown.

[With regard to the other adjacent Islands, which are
subject to the crown of Great Britain, some of them (as
the Isle of Wicht (g), of Portland, of Thanet, &c.) are com-
prised within some neighbouring county, and are there-
fore to be looked upon as annexed to the mother island,
and part of the kingdom of England (%). But there are
<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>