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Additional Training Resources

We offer the Nation’s best search and seizure

training. View our training calendar!
Visit bluetogold.com

Is your agency interested in hosting one of our

training classes?
Call 888-579-7796 or email training@bluetogold.com

Want to purchase this book for your agency?
Call 888-579-7796 for bulk discount rates

— Anthony Bandiero
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PART |

Common Search Warrant Questions

Application Procedure

1) Who may apply?

No express provision

2) Who has the authority to
issue?

Ajudge (§ 968.12(1))

3) Is an affidavit necessary?

Yes, or sworn complaint or
testimony recorded by
phonographic reporter (§
968.12(2))

Note: lllustrative form for

affidavit (§ 968.23)
4) Can sworn oral testimony Yes (§ 968.12(2))
replace an affidavit?
5) Are there special provisions  Yes

for obtaining a warrant by
telephone?

Person requesting warrant
may swear to the complaint or
affidavit before a notarial
officer or before ajudge, or a
judge may place a person under
oath via telephone, radio, or
other means of electronic
communication, without the
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requirement of face-to-face
contact, to swear to the
complaint or affidavit. Judge
shall indicate on warrant that
the person so swore to the
complaint or affidavit. (§
968.12(2))

Applicant shall prepare
testimony on duplicate original
warrant and read it verbatim to
the judge who shall record it
verbatim on the original
warrant. If the judge finds
probable cause for issuance of
the warrant, the judge shall
authorize his or her signature
on the duplicate original
warrant and the person
requesting the warrant shall
also sign his or her name. Judge
shall sign original warrant and
enter time of issuance oniit.
Electronic signatures may be
used.

(8§ 968.12(3)(b), 968.12(3)(c),
968.12(5))

Note: telephonic statement
shall be made under oath,
recorded by stenographic
reporter or voice recording
device, transcribed and its
accuracy certified by the judge;
transcript to be filed with the
court (§ 968.12(3)(d))
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6) What property can be
seized?

—Contraband

—Fruit of crime or operating
under influence of intoxicant or
used in acrime

—Evidence of acrime or
operating under influence of
intoxicant (except documents)

—Documents as evidence of
crime if probable cause is
shown that they are possessed
by person reasonably
suspected to be concerned in
the commission of that crime

(§ 968.13)

7) Contents of application

a) Who or what is to be Yes (§ 968.23)
searched?

b) State the items being Yes (§ 968.23)
sought?

c) State the basis for probable Yes (§ 968.23)
cause?

d) Are there additional Affidavit (§ 968.23)

requirements?

Note: illustrative form for
affidavit

The Search Warrant

1) Does it require a standard
format?

Yes (§ 968.23)

Note: the forms are merely
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illustrative

2) Required contents

—County of issuance

—Name of issuing court
—Direction to executing officer
—Names of affiants

—Recital of facts establishing
probable cause

—Alleged crime that is basis for
warrant

—Premises to be searched
—Things to be seized

—Court before which warrant
and property is to be brought

—Date of issuance

—Command that warrant is to
be returned within 48 hours of
execution

—Indorsement of executing
officer

—Time of issuance
(§ 968.12(3)(c), 968.23)

Execution of Search Warrant

1) How soon must search
warrant be executed?

Within 5 days after date of
issuance (§ 968.15)

Note: unexecuted warrants
must be returned to issuing
judge
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PART II

W.S.A. 968.10
Searches and seizures; when authorized

A search of a person, object or place may be made and things may be
seized when the search is made:

(1) Incident to a lawful arrest;
(2) With consent;
(3) Pursuant to a valid search warrant;

(4) With the authority and within the scope of a right of lawful
inspection;

(5) Pursuant to a search during an authorized temporary
guestioning as provided in s. 968.25; or

(6) As otherwise authorized by law.
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W.S.A. 968.11
Scope of search incident to lawful arrest

When a lawful arrest is made, a law enforcement officer may
reasonably search the person arrested and an area within such
person’s immediate presence for the purpose of:

(1) Protecting the officer from attack;
(2) Preventing the person from escaping;
(3) Discovering and seizing the fruits of the crime; or

(4) Discovering and seizing any instruments, articles or things
which may have been used in the commission of, or which may
constitute evidence of, the offense.
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W.S.A. 968.12
Search warrant

(1) Description and issuance. A search warrant is an order signed by a
judge directing a law enforcement officer to conduct a search of a
designated person, a designated object or a designated place for the
purpose of seizing designated property or kinds of property. A judge
shall issue a search warrant if probable cause is shown.

(2) Warrant upon affidavit. A search warrant may be based upon
sworn complaint or affidavit, or testimony recorded by a
phonographic reporter or under sub. (3)(d), showing probable cause
therefor. The complaint, affidavit or testimony may be upon
information and belief. The person requesting the warrant may swear
tothe complaint or affidavit before a notarial officer authorized under
ch. 140 to take acknowledgments or before a judge, or a judge may
place a person under oath via telephone, radio, or other means of
electronic communication, without the requirement of face-to-face
contact, to swear to the complaint or affidavit. The judge shall indicate
on the search warrant that the person so swore to the complaint or
affidavit.

(3) Warrant upon oral testimony. (a) General rule. A search warrant
may be based upon sworn oral testimony communicated to the judge
by telephone, radio or other means of electronic communication,
under the procedure prescribed in this subsection.

(b) Application and issuance.

1. “Duplicate originals.” The person who is requesting
the warrant may prepare a duplicate original warrant
and read the duplicate original warrant, verbatim, to
the judge. The judge shall enter, verbatim, what is read
on the original warrant. The judge may direct that the
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warrant be modified. If the judge determines that
there is probable cause for the warrant, the judge shall
order the issuance of awarrant by directing the person
requesting the warrant to sign the judge’s name on the
duplicate original warrant. In addition, the person shall
sign his or her own name on the duplicate original
warrant. The judge shall immediately sign the original
warrant and enter on the face of the original warrant
the exact time when the warrant was ordered to be
issued.

2. “Electronic transmission.” The person who is
requesting the warrant may sign his or her own name
on the warrant and transmit it to the judge. The judge
may modify the warrant. If the judge determines that
there is probable cause for the warrant, the judge shall
order the issuance of a warrant by signing the warrant
and entering on the face of the warrant the exact time
when the warrant was ordered to be issued. The judge
shall immediately transmit the signed warrant to the
person who requested it.

(c) Probable cause. The finding of probable cause for awarrant
upon oral testimony shall be based on the same kind of
evidence as is sufficient for a warrant upon affidavit.

(d) Recording and certification of testimony. When a caller
informs the judge that the purpose of the call is to request a
warrant, the judge shall place under oath each person whose
testimony forms a basis of the application and each person
applying for the warrant. The judge or requesting person shall
arrange for all sworn testimony to be recorded either by a
court reporter or by means of a voice recording device. The
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