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NEW COMMENTARILES

ON

THE LAWS OIF ENGLAND.

BOOK II.
Olf RIGLI'TS O PROPERTY —(continued).

—

PAR'T 1I.
Or TIHINGS PERSONAL.

+

T subjeets of property were divided, as we may recol-
leet, into things real, and things personal («). The first
of these boing sufliciently discussed—so far at loast as
concerng tho division of rights, as distinguished from
that of wrongs (6),—wo proceed now to the consideration
of the second, namely, things personal.

() Vide sup. vol. 1. p. 167. (5) Ibid. p. 138.
VOT,., 11. B

¥



9  BK.II. RIGHTS OF PROPERTY.—PT. I1. THINGS PERSONAL.

- CHAPTER 1.

OF THINGS PERSONAL IN GENERAL, AND OF PROPERTY
THEREIN, IN GENERAL.

s

“ THINGS personal ”’ fall under the older and more general
denomination of chattels, or goods and chattels (a)—the term
“ chattel ”” being also applicable to any interest in land
which does not amount to a freehold, and which we have
had occasion already to examine in former chapters, under
the appellation of chatiels real (b). With chattels real,
however, we have not at present any direct concern; for
these are rather species of estates in things real; and
although their incidents are in general the same with
those of property in moveables, still as regards the distine-
tion between things real and things personal, they apper-
tain to the division of things real, and have consequently
been allotted to the First Part of the present Book.
Things personal, on the other hand, to which our attention
18 now to be invited, include only moweables, and the -
rights connected with moveables; and these, in contra-
distinction to chattels real, receive the appellation of
chattels personal (c).

Things personal then comprise in the first place all
sorts of things moveable, that i1s, such as may attend a

man's person wherever he goes; and, being consequently

(a) Co. Litt. 118b; Ryalv. Rolle, Biens, D. 2; vide sup. vol. I.

1 Atk. 183. pp. 167, 272.
(6) Co. Litt. ubi sup.; Com Dig. (¢) Co. Litt. ubi sup.
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for the most part of a perishable quality, were not
esteemed of so high a nature, nor paid so much regard
to by the law, as things that are in their nature immove-
able and more permanent,—as land and houses and the
profits issuing thereout. [In fact, our first legislators
entertained a very low and contemptuous opinion of all
personal estate; which indeed, during the feudal ages, was
comparatively very trifling; e.g., a tax of the fifteenth,
tenth, or sometimes a much larger proportion of all the
moveables of the subject, was frequently laid without
scruple, and frequent tforfeitures were inflicted by the
common law of «// a man’s goods and chattels, for mis-
behaviours and 1nadvertencies that at present hardly seem
to have deserved so severe a punishment; but these taxes
and forfeitures were, in reality, of little concern, because
personal property itself was then of very little amount
comparatively. QOur antient law books do not often con-
descend to regulate 1t; there is not a chapter in Britton
or in the Mirrour that can fairly be referred to this head ;
and the little that is to be found regarding it in Glanvil,
Bracton, and. Fleta, seems principally borrowed from the
civilians. But in modern times, through the extension of
trade and commerce, personal property has greatly aug-
mented both in amount and in quality; and we have come
now to regard it very differently, and our courts now
attach to 1t an 1mportance almost equal to that which they
attach to the realty; but they have adopted a more
enlarged and less technical mode of considering it, apply-
ing thereto partly the rules of the Roman law, wherever
those rules were apposite, but principally considerations of

reason and convenience adapted to the circumstances of
the times.

Moveables consist, in the first place, of ¢ranimate things,
as goods, plate, money, and the like; or vegetable pro-
ductions, as the fruit or other parts of a plant, when

severed from the body of it, or the whole plant itself
when severed from the ground. And under the name of

B 2
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[moveables, we have also to arrange animals—which have
in themselves a principle and power of motion, and (unless
particularly confined) can convey themselves from onme
part of the world to another. Then again there are certain
incorporeal rights in moveables, which are deemed chattels
personal, and of such incorporeal rights the four prineipal
are patent right, copyright, the nght to a trade-mark or
trade-name, and the right to a design, all of which will be
in due course considered.

But directing our attention, for the present, to
animals,—these, when regarded as the subjects of pro-
perty, are distinguished into such as are domite nature
and such as are fere nature; some being of a tame, and
others of a wild, disposition. In the case of animals
domite nature, i.e., such animals as are of a nature tame
and domestic—e¢.g., horses, kine, sheep, poultry, and the
like—a man may have as absolute a property in them as
in Inanimate things: inasmuch as they continue per-
petually in his occupation, and will not stray from his house
or person, unless by accident or iraudulent enticement, in
either of which cases the owner does not lose his property
in them.| But with animals fere nature, the case 1is
different ; for these latter are, generally speaking, not the
subjects of absolute property, at least while living (d).
Yet, under certain circumstances, a man may be invested
with a qualified or special property in them, and this
either per industriam, or propter impotentiam, or- propter
privilegium,

1. [Such a property may arise in them per industriam
—that 1s to say, either by reclaiming and making them
tame by art, industry, and education, or else by so con-
Jining them that they cannot escape and use their natural
liberty (¢). And some writers have ranked all the domestic

() Hannam ¢. Mockett, 2 B. & 131.
C. 934; Reg. v. Read, 3 Q. B. D. (¢) Yide post, p. 16.
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lanimals we have mentioned under the head of animals fere
nature, apprehending none to be originally and naturally
tame, but only made so by art and custom, as horses,
swine, and other cattle: which, if originally left to them-
selves, would have chosen to rove up and down seeking
their food at large, and are only made domestic by use and
familiarity,—and are, therefore, (say they,) called mansueta,
quast manut assueta. But however well this notion may
be founded, abstractedly considered, our law apprehends
the most obvious distinction to be between such animals
as we see generally tame, and seldom, if ever, found
wandering at large, that 1s to say, animals domite naturce ;
and such creatures as are usually found at liberty, which
are theretfore supposed to be more emphatically fere nature:
though it may happen that the latter shall be sometimes
tamed and confined by the art and industry of man; as in
the case of deer in a park, hares or rabbits in an inclosed
warren, doves in a dove-house, pheasants or partridges in
a mew, hawks that are fed and commanded by their owner,
fish in a private pond, bees when hived, and the like ( /). ]
And with regard to bees, in particular, it hath been said
that though a swarm lights upon my tree, 1 have no more
property in them till I have hived them, than 1 have in
the birds which make their nests therein; and therefore if
another hives them, he shall be their proprietor; but a
swarm which fly from and out of my hive are mine, so
long as I can keep them 1n sight and have power to pursue
them ; and in these circumstances no one else 1s entitled to
take them. DBut it hath been also said, that with us the
only ownership in bees 1s ratione soli, and the Charta de
Foresta, which allows every freeman to be entitled to the
honey found within his own woods, affords great counten-
ance to this doctrine,—viz., that a qualified property may
be had in bees, in consideration of the property ot the soil
whereon they are found (g).

(f) 2 Bl. Com. 392, citing Puff. (9) 2 BlL. Com. 392; Bro. Ab.
l.iv. c. 6, 8. §; Inst. ii. 1, 14, tit. Propertie; 43 Edw. 3, c. 24;
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And with regard to animals fere nafure generally, we
should here observe, that unless and until so reclaimed as
aforesaid, or confined as aforesaid (%), they do not fall
properly under the description of chattels personal, but
are accessory to and partake of the nature of the realty ;
wherefore, if the owner die seised of an estate of inherit-
ance in the land without having disposed of it by will,
animals fere nature will, as a general rule, descend with
the inheritance to the heir, instead of belonging to the
personal representatives of the deceased (2).

[ Moreover, it 1s material to remark, with respect to
all animals fere nature, that they are mo longer the pro-
perty of a man than while they continue 1n his keeping or
actual possession: but if at any time they regain their

natural liberty, his property in them instantly ceases;
unless indeed they have the animum revertendi—which 1s

only to be known by their usual custom of returning (4),—
or unless instantly pursued by the owner, for during such
pursuit his property remains(/).] On the other hand,
however, a property of this deseription is protected, while
it lasts, by law; so that an action for damages will lie
against any one who detalns animals fere nature from the
owner for the time being, or who unlawtully destroys
them (7) ; and 1t 1s also penal to steal those animals fere
nature, which, being fit either for food or for the service of
man, are either tame and known by the thief to be so, or
are so confined that the owner can take them whenever he
pleases (#); and although, as regards animals kept only for
pleasure, curiosity, or whim—amongst which the common
law classed dogs and singing birds (o), no prctection was

9 Hen. 3, ¢. 13; Tibbs ¢. Smith, (k) Bract. 1. ii. e¢. 1; Inst. ii.
T. Raym. 33 ; Hannam ». Mockett, 1, 15.

2 B. & Cr. 944. (/) 2 Bl. Com. 392.
() See Morgan v. Abergavenny, (m) Bro. Abr. Trespass, 407.
8 C. B. 768.

(2) 1 Hale, P. C. 512; 2 Bl.
(i) Co. Litt. 8; Case of Swans, Com. 390; Hawk. b. i. c. 33, 5. 26.

7 Rep.17b; 2 BlL. Com, 428 ; Toll. (6) 2 Bl. Com. 394; Xamk,
Exors, 192, Eiren, 275.
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at one time afforded by the law, still, by modern legisla-
tion, efficient protection is now given to property in all
species of confined animals (p); and it appears that cafs
were peculiarly protected even by the common law (g);
also, 1t seems, hawks (r), and ferrets (s).

2. [A qualified property in animals fere nature may
arise also propter impotentiam, that 1s to say, on account of
their own inability. Thus, where hawks, herons, or other
birds build in my trees, or coneys or other creatures fere
nature make their nests or burrows 1n my land, and have
young ones there;—here 1 have a qualified property in
those young ones till such time as they can fly or run
away, and then my property expires (f). Ior, in these
cases, the law vests a property in the owner of the land in
respect of the young, in the same manner as 1t does of the
parents if reclaimed and confined: for these cannot, through
weakness, any more than the others through restraint, use
their natural liberty, and forsake him.

3. And lastly, a qualified property in animals fere
nature may arise propter privilegiwm ; that 1s to say, a
man may have, in exclusion of other persons, the privilege
of hunting, taking, and killing certain animals fere nature.
Here there is a transient property in these animals (usually
called game), so long as they continue within one’s own
liberty (), and the owner of the liberty may restrain any
stranger from taking them therein; but the instant they
depart into another liberty, the qualified property of the
prior owner ceases. |

And passing now from the consideration of animals
Jere nature, to the consideration of personal property
generally, we will first observe, that chattels personal may

(#) Vide post, bk. vi. ~ (¢) Charta de Foresta, 256 Edw. 1,

(¢) 2 Bl. Com. 394. c. 13. Seeper Willes, J., in Blades

() 1 Hale, P. C. 512; 1 Hawk. . Higgs, 12 C. B., N. S. p. 504.
P. C. 38. (#) Child ». Greenhill, Cro. Car.

(s) 1 Chit. Pr. of Law, p. 18, 654; Mar. 48; Suiton ». Moody,
n. (2). | - 5 Mod. 376; 12 Mod, 144,
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be either in possession, or else in action,—a distinction
which is attended with certain important consequences 1n
the law. And, firstly, property in possession 1s where a
man has the enjoyment, either actual or constructive, of
the thing or chattel; and 1s divided into two sorts, an
absolute and a qualified property; the former being where
a man is fully and completely the proprietor or owner of
the thing, the latter being where his ownership 1s of a
special or limited kind. And of special property,—as
exemplified in the case of animals fere nature,—we have
already spoken ; [but the phrase special property (some-
times called also the qualified property in chattels personal)
has another and more important meaning, and which may
be illustrated by the case of bailment; which 1s when
chattels are delivered by the owner thereof to another
person for a particular purpose, as to a carrier to convey to
London, or to an innkeeper to secure in his inn, or the like ;
—here there is no absolute property for all purposes in
either the bailor or the bailee, the person delivering the
chattels, or him to whom they are delivered :—for the
bailor hath only the right, and not the immediate posses-
sion—the bailee hath the possession, and only a temporary
right ; but 1t 1s a qualified property in them both; and
each of them is entitled to an action against any stranger
by whom the goods are wrongfully damaged or taken
away,—the baillee on account of his immediate possession
and the special property incident thereto, the bailor on
account of his general ownership («) ;] but save as against
the bailee, the absolute property for all purposes remains
in the bailor. Similarly, where goods are acquired by
Jinding, the finder has a special property therein; defeasible,
1t 18 true, upon discovery of the rightful owner, but in the
meantime valid against the rest of the world (). On the
other hand, a servant who has the care of his master’s

(z) 2 Saund. 47 b. (y) Armory v. Delamirie, Str.
505,
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goods and chattels—as a butler of plate, a shepherd of
sheep, and the like—has not any property therein, either
absolute or qualified ; but only a mere charge or oversight
of the goods, and his master’s property therein remains
absolute (). And here it may be observed, that when
goods are distrained for rent, no property, special or other-
wise, is acquired in them by the party distraining or
seizing ; but they remain i cusfodid legis until sold, or
otherwise lawfully disposed of, and in the meantime the
property of the original owner remains in him unaltered («):
though, on the other hand, if goods be taken in executfion
to satisfy a judgment, the sherift or other officer executing
the process has a special property im them during the
interval between the seizure and the actual sale (0).

And secondly, property in action is where a man has
not the enjoyment (either actual or constructive) of the
thing in question, but merely a right to recover it by
action ; from whence the thing so recoverable is called a
thing (or chose) in action. Thus, money due on a bond 1is
a chose in action, for there 1s a right to claim the money
when payable ; but there is no possession of 1t, until 1t 1s
recovered by course of law, or until payment be first
voluntarily made. [And so,if a man promise or covenant
with me to do any act, and fail in 1it, whereby 1 suffer
damage, the recompense for this damage 1s a ckose in action ;
for though a right to some recompense vests in me at the
time of the damage done, yet what and how large such
recompense shall be, can only be ascertained by law, and
possession can only be given me by legal judgment and
execution ; and generally, whenever a man has a right to
recover such recompense, whether for breach of contract or
for any wrong or tort committed, he 1s said to be entitled
to the recompense as to a chose in action; and therefore a
chose in action 1s a thing rather in pofentidc than in esse;

(z) 3 Inst. 108. () Wilbraham ». Snow, 2 Saund.
(¢) 2 Saund. by Wms. & Pat. 47; Giles ». Grover, 9 Bing. 128,
47, n. (c).
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[though the owner may have as absolute a property in, and
be as well entitled to, things in action, as to things 1n
possession (¢). |

Property in chattels personal is also subject, whether 1t
be in possession or in action, to distinctions which regard
the quantity of interest. IFor a man may have the total
property of a chattel, analogous to the fee simple in a real
estate ; or he may be the owner of i1t for life only, or for
years only ; and here it 1s pertinent to observe, that 1f a
chattel personal (not being a personal annuity) be given
by deed or will to A. and the lAeirs of his body, the total
property is vested in A., and the remainders over take no
effect ; for there can be no esfate tai/ In a personal
chattel (d); and this rule applies also to the case of lease-
holds so limited (¢) ; but 1if a personal annuity be limited
to A. and his heirs or the heirs of his body, A. will 1n

that case have but a fee simple conditional at the common
law ( f).

Personal chattels also, like land, are subject to distinc-
tions with respect to the fime of enjoymeni, and the number
of the owners; and [firstly, as to the time of enjoyment.
By the rules of the antient common law, there could be no
property in chattels personal to take effect in expectancy,
because being things transitory, and by many accidents
subject to be lost, destroyed, or otherwise impaired, and
the exigencies of trade requiring also a frequent circulation
thereof, 1t would have occasioned—as 1t was thought—
perpetual suits and quarrels, if such limitations in re-
malinder were generally tolerated or allowed. But yet in
last willsand testaments, such limitations of personal goods
and chattels in remainder, after a bequest for life were

permitted (g) ; though originally that indulgence was

(¢) Colonial Bank ». Whinney, Abr. 831, pl. 1.

30 Ch. Div. 261 ; 11 App. Ca. 426. (f) Earl of Stafford ». Buckley,
(d) Seale ». Seale, 1 P. Wms. 3 Ves. sen. 171.

290. (7) Upwell v. Halsey, 1 P. Wms.
(¢) Leventhorpe v. Ashbie, Rolle’s 652,
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[ only shown when merely the use of the goods, and not the
goods themselves, was given to the first legatee (%) ; the
property being supposed to continue all the time in the
executor of the testator. But now these distinctions are
practically disregarded (i) ; for if a man, either by deed
or will, Iimits his books or furniture to A. for life, with
remainder over to B., this remainder 1s good (%), | 1f not as
a remainder strictly so called, at all events as an executory
interest, which for this purpose is the same thing. Per-
sonal chattels, however, cannot by any method be rendered
unalienable beyond the period prescribed by the law
against perpetuity, which applies to such executory
interests in personalty as well as to the like interests in
real estate (/) ; and they also fall equally with real estate
within the provisions of the Thellusson Act (39 & 40 Geo.
III. c. 98), and the Act of 1892 (m), slightly amending
that Act, and the general effect of which two Acts is (we
may remember) to invalidate all directions, whether by
will or other instrument, for the accumulation of the
annual produce of property for any longer period than the
life of the settlor, or (in effect) twenty-one years after the
death of the settlor or testator, or (when the accumulations
are to be invested in the purchase of land) for a longer
period than during minority.

Secondly, as to the number of owners. Things personal,
as well as things real, may belong to their owners, not only
in severalty but also in joint tenancy, or to their owners as
tenants 1 common. They cannot, indeed, be vested in
coparcenary, because they do not descend from the ancestor
to the %eir, which is necessary to constitute coparceners,
but, (in case of the intestacy of a sole owner,) devolve to
his administrator, to be by him distributed—though sub-

(2) Mar. 106. () Co. Litt. by Harg. 20 a,
(¢) 2 Freem. 206; Randall ». =n. (8); Gilb. Us. by Sugd. 121,
Russell, 3 Meriv. 195; 2 Roper, =n. (4); sup. vol. 1. p. 514.

Leg. 393. (m) 66 & 56 Viet. e. 58; sup.
(k) Fearne, Cont. Rem. p, 402. vol. 1. pp. 616, 517.
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ject to the claims of creditors—among the next of kin.
But otherwise things personal follow the same rules as
things real, with reference to these modifications of estate
which regard the number of owners. |[Thus, 1f a horse or
other personal chattel be given to two or more absolutely,
they are joint tenants thereof; and unless the jointure be
severed, the same doctrine of survivorship shall take place
as in estates in lands and tenements (n); and i1n like
manner, if the jointure be severed, as by either of them
selling his share, the vendee and the remaining part-owner
shall be tenants in common, without any jus accrescendr or
survivorship (o) ; and so also if 100/ be given by will to
two or more, equally to be divided between them, this makes
them tenants in common ( p), as we have formerly seen the
same words to have done in regard to a devise of real
estate (¢). And here it may be proper to remark, that,
for the encouragement of husbandry and trade, 1t 1s held
that stock on a farm, though occupied jointly, and also
stock used in a joint undertaking by way of partnership in
trade, equally with the land involved in such trade, shall
always be considered as common, and not as joint pro-
perty, and there shall be no survivorship therein (). ]

It remains to add that, as in the case of things real, so
in the case of things personal, the legal property may be
vested 1n one man, to the use of or 1n #rusté for another;
but as regards things personal, this division of the owner-
ship 1s less frequent than in things real (the legal interest
being, in general, also the beneficial one); moreover,
chattels personal are i1n no instance affected by the
Statute of Uses, or by any of its attendant learning.

(#) Litt. s. 281; Shore v». Bil- (¢) Vide sup. vol. 1. p. 342.
lingsly, 1 Vern. 482, () Buckley ». Barber, 6 Exch.
(o) Litt. s. 321. - 169 ; Waterer ». Waterer, L. R.,

() 1 Eq. Ca. Ab. 292, 15 Eq. 402.
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CHAPTER 11I.

OF TITLE TO THINGS PERSONAL—AND FIRST OF
TITLE BY OCCUPANCY.

+

Having in the preceding chapter considered the nature of
the property in things personal, we shall now proceed to
consider the #itle to things personal, or the various means
of acquiring and of losing such property as may be had
therein (@) ; both which considerations (namely, the ac-
quisition and the loss) shall be blended together in one
and the same view,—as was done in our observations upon
real property, since it 1s, for the most part, impossible to
contemplate the one without contemplating the other also.
Now there are six modes of making title to things per-
sonal, which we shall have occasion to consider, and these
are: 1. By occupancy; 2. By invention ; 3. By gift and
assignment ; 4. By contract; 5. By bankruptecy; and
6. By will and administration.

[ And, first, the title by occupancy ; which, we have more
than once remarked, was the original and only primitive
method of acquiring any property at all; and which,
although 1t has since been restrained and abridged by the
positive laws of society, in order to maintain peace and
harmony among mankind, yet 1s still permitted to subsist
in certain cases.

1. Thus, in the first place, it hath been said, that any-
body may seize to his own use such goods as belong to an

(@) Vide sup. p. 8.
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[alien enemy (b) ; for such enemies, not being looked upon
as members of our society, are not entitled, during their
state of enmity, to the benefit or protection of our laws.
But this doctrine is restrained, as regards seizures on the
high seas, to such captors as are authorized by the authority
of the crown (¢) ; and, as regards inland seizures, to such
goods as are brought into this country by an alien enemy,
after declaration of war, without a sate-conduct or pass-
port. And therefore it hath been holden, that where a
foreigner is resident in Kngland, and afterwards a war
breaks out between his country and ours, his goods are not
liable to be seized (d) ;] and if a contract be made with a
foreigner during peace, the right of action upon 1t 1s not
absolutely forfeited by the subsequent outbreak of war
between his country and ours, but is simply suspended
until peace be again restored (¢). But where the circum-
stances of the case render the capture from an enemy legal,
the title by capture, ¢ ¢., by occupancy, i1s good; and so
good 1n fact that, by our more antient law, such title would
sometimes have prevailed, even against the claim ot the
former true British owner, from whom the goods had been
previously taken by the same enemy, the law of this
country in such a case having been that goods and chattels
so re-captured became vested in the recaptor, unless the
recapture was on the same day as the first capture, and
the owner before sunset put in his claim to them (f),—a
| doctrine agreeable also to the law of nations, as under-
stood 1n the time of Grotius (¢). But the law of recapture
at sea was much modified after the time of Grotius; and
the later authorities required, that, before the goods be-

(6) Fineh, L. 178, (¢) Alcenous ». Nigreu, 4 Ell. &
(¢) The King ». Williamson, Bl. 217; Clemontson ». Blessig,
Freem. 40; Brymer o. Atkins, 1 11 Exch. 135.

H. Bl. 189. (f) 2 Bl. Com. 401 ; Bro. Ab. tit.
(@) Bro. Ab. tit. Propertie, 38, Propertie, 38, Forfeiture, 57.
Forfeiture, 57. (9) De Jure B. ac P. 1. 3, . 6,

8, 3.
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[came the property of the recaptors, they must have been
brought into port, and have continued a night nfira
preesidia, 1n a place of safe custody (%) ; and, further, that,
in order to vest such property in the recaptors so as to bar
the title of the original owner thereto, the vessel must
have been condemned as prize, by legal sentence (¢). ]
And now, as regards British owners, according to the
present law of KEngland, whatever period of time may
have intervened between the capture and any such re-
capture, and whether sentence of condemnation of the
vessel shall have been obtained or not, the goods must 1n
all cases be restored to the original owners on payment of
salvage, or money in lieu of salvage, according as shall
have been determined in the Admiralty division of the
High Court of Justice (%) ; and the same rule would pro-
bably be applicable also to all owners who for the time
being were subjects of the Queen. On the other hand, as
regards captures from the enemy (that is to say from alien
owners being enemies), the law as to such captures 1s
portion of the law maritime; and goods so captured are
called naval prize of war, and the title thereto_and the
distribution of such goods is matter falling within the
jurisdiction of the Prize Courts, which jurisdiction 1s now
ordinarily exercised by the High Court of Admiralty (7),
and may (in certain cases) be exercised by the Colonial
Courts of Admiralty (m).

2. [Again, with regard to animals fere nature, all
mankind had an original natural right to pursue and take
any fowl of the air, any fish of the sea, and any beast of
the field ; and this right still continues in every individual,

() 2 Bl. Com. 401 ; Bynkersh. ». Bedreechund, Knapp’s Rep. 316;
Quaest. Jur. Pub. b. 1,c. 4; Roce.  Dobree ». Napier, 2 Bing. N. C.

de Assecur. not. 66. 781; 3 Chit. Commercial Law,
(i) 1 Rob. Rep. 139; 3 ib. 97; 608—618; and 27 & 28 Vict. e. 29,

1 Kent, Com. 97. ¢“ An Act for regulating Naval
() 1 Bl. Rep. 27; 43 Geo. 3, Prize of War.”’

c. 160; 3 & 4 Vict. c. 65. (m) 53 & 54 Vict. c. 27; 67 & 58

({) 8 Bl, Com. 108 ; Elphinstone Vict. ¢. 39.
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[unless so far as it has been restrained by the civil laws of
his own country (»).] By the laws of this realm, accordingly,
all persons may, on their own lands, or on the high seas, in
general exercise this right, it being always remembered,
however, that it is the exclusive right of the sovereign to
take certain royal fish, such as the whale ; and captures thus
made by a private individual become, 1f reclaimed or
confined, his qualified property, or, it dead, his absolute
property ; so that to steal them or otherwise invade his
property therein, is, according to the nature of the case,
sometimes a criminal offence, sometimes a civil injury.
But the right to take animals fere nature is subject to
many arbitrary restrictions and regulations imposed by the
legislature, as, e.g., the restrictions and regulations con-
tained in the statutes severally passed for the protection
of sea-birds and certain other wild birds (o) ; and for
the protection of sand-grouse (¢) ; and for the protection
of clam and other bait (r); and for the protection of
fresh-water fish (s) and shell-fish generally (/). And inas-
much as the law of fisheries generally (including sea-
fisheries) 1s fully discussed elsewhere in this treatise, we
will here only discuss, with any approach to detail, the
laws relative to game.

Antiently, none were permitted to take or sell game unless
duly qualified in respect of property,—the ordinary qualifi-
cation (asimposed by the Qualification Act, 22 & 23 Car. 11.
c. 25) having been the ownership of lands or tenements
in possession, for an estate of inheritance of the yearly
value of 100/ ; or an ownership for life, or for ninety-
nine years or upwards, of lands of the yearly value of

(2) 2 Bl. Com. 403. (r) 44 & 45 Vict. c. 11.

(0) 32 & 33 Vict. ¢. 17; 35 & 36 (s) 41 & 42 Viet. ¢. 39; Price v.
Vict. ¢. 78; 39 & 40 Vict. c¢. 29; Bradley, 16 Q. B. D. 148; 47 & 48
43 & 44 Vict. 0. 35; 44 & 45 Viet.  Viet. ¢. 11; 49 Vict. co. 2, 39;
c. 61; b7 & 68 Vict. ¢. 24; White- and 51 & 52 Vict. c. 41, 8. 3.
head v. Smithers, 2 C. P. D. 552, (2) 87 & 58 Vict. ¢. 26.

(¢) 51 & 62 Vict. c. 55.
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1507.; and this qualification (it is said, and said truly)
was originally imposed chiefly for the preservation of the
different species of game, although at the same time 1t
prevented (or tended to prevent) idleness and dissipation
in the lower ranks of the people; but the Qualification
Act has now been repealed (¢). However, and principally
with a view to the benefit of the revenue, although doubt-
less also with some view to the preservation of the different
species of game from the brutal ravages of the idle and
dissipated poor, it was subsequently made necessary for
sportsmen to take out a yearly game cerfificate, attesting
the payment by them of a certain amount of duty; and
now, by 1 & 2 Will. 1V. c. 32, it has been provided in
substance, that the exclusive right to kill game upon any
land shall be vested ratione soli in the owners of such land,

who may of course let or grant the right to others (2);
and by the 1 & 2 Will. IV. c. 32 (as amended by the 23 &
24 Vict. c. 90) all persons killing, taking, or pursuing game
are required to take out a yearly ercise licence—which
stands in the place of the former game certificate (y) ; and
persons who (having no such licence) dea/ 1n game, are
required to take out an excise licence for this latter pur-
pose (2) ; and further, by 33 & 34 Viet. c. §7, 5. 7, an
excise licence of 10s. has been 1mposed on every person
using or carrying a gun; scilicet, being persons who have
not at the time a valid licence to kill game. And we
may here usefully observe, that the revenue from gun-
licences, dog-licences, licences to kill game, and certificates

to deal in game, has now been granted to the County
Councils under the Local Government Act, 1888 (a).

There are also many penal provisions, intended for the
better preservation of game (6), and for the protection

() 1 & 2 Will. 4, c. 3%. 23 & 24 Vict. c. 90, 8. 14; 24 & 25

() 1bid. ss. 7T—17. Vict. ec. 91, s. 17.

(y) Ibid. 8. 23; 23 & 24 Vict. (@) 61 & 62 Vict. c. 41, s. 20,
c. 90, s. 4. Schedule 1.

:) 1 & 2 Will. 4, c. 32, 5. 25; (6) 1 & 2 Will. 4, c. 32, ss. 3, 4,

VOL. 1I. C
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of landowners against poacking (whether by mnight or
otherwise), and generally against unlawful trespasses in
sporting (c).

In the Game Acts, “game” is defined generally as in-
cluding hares, pheasants, partridges, grouse, heath or moor
game, black game, and bustards(¢); though some portions
of the Acts are also directed to deer, woodcocks, snipes,
quails, landrails, and rabbits (¢). And as regards hares
and rabbits, there are certain special provisions contained
in the Game Acts, 11 & 12 Vict. ¢. 29, and 23 & 24 Vict.
¢. 90, the short effect of which is, that, in the absence of
special agreement to the contrary, any occupler of 1n-
closed lands, or any owner thereof with the right of
killing game thereon,—may kill Zares on such land with-
out an excise licence; and any one may pursue Zares with
greyhounds, beagles, or other hounds without an excise
licence, subject of course to any question of trespass (f);
and no licence need be obtained by one who 18 merely
assisting another in the pursuit of game which his em-
ployer 1s duly licensed to kill (9). Also, under the Game
Act, 43 & 44 Viet. c. 47, the right of the occupier (/)
to kill hares and rabbits (i.e., ground gamne), concurrently
with the landowner or other person entitled under him to
such game, is made a right inseparable from his occupation,
and he cannot contract himself out of his concurrent right;
and he need not procure any licence to kill such game.
But in consequence of the great decrease in the number of
hares in this country arising from the almost indiscriminate
slaughter thereof which appears to have resulted from the

24 ; Saunders ¢, Baldy, Law Rep., 748; Cornwell ». Sanders, 3 B. &
1 Q. B. 87; Guyer ». The Queen, Smith, 206.
23 Q. B. D. 100. (d) 1 & 2 Will. 4, c. 32, s. 2.

(¢) 1 & 2 Will. 4, c. 32, 5. 30 et () Sects. 31, 32; 23 & 24 Vict.
Beq., 20 & 26 Vict. ¢. 114; Brown ¢. 90, ss. 4, 5.

¢. Turner, 13 C. B.,, N, S. 485 (f) 11 & 12 Vict. c. 29, s. 4.
Hall v. Knox, 4 B. & Smith, 515; () 23 & 24 Viet. ¢. 90, s. 6.

The Queen o, Pratt, 4 Ell. & BI. (%) Allhusen ». Brooking, 26 Ch.
860; Spicer ¢v. Barnard, 1 E. & E. Div. 659.
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last-mentioned Act, a close season for these anmimals, ex-
tending from March to July, both months inclusive, has
now been introduced, by the 65 & 56 Vict. c. 8.

It needs hardly to be mentioned, that all the provisions
of the Game Acts, the general effect of which has been 1n
part above stated, must be read as not interfering in any
way with the rights incident to the right of forest, park,
chase, or warren; and the following distinctions, with
reference to the acquisition of title in birds and beasts ot
game, are therefore to be known and observed, that 1s to
say : Firstly, if a man starts any such bird or beast on his
own ground, and follows it into another’s, and kills it there,
the property remains in himself (¢) ; but if (being a tres-
passer) he starts it on another man’s land, and kills 1t
there, the property belongs to him in whose ground 1t 1s
killed (%) ; and this, even though the trespasser may have
sold the dead game to a third person (/). But, secondly, 1if
a stranger starts game in one man’s chase or free warren,
and hunts it into another’s liberty, the property continues
in the owner of the chase or warren (m). And these dis-
tinctions seem to show, that although in general property
is acquired by occupancy, yet the title by occupancy
cannot prevail against the better claim either of him in
whose grounds the animal is both killed and started (and
who therefore may be said to be entitled ratione soli) ; or
of him in whom, as having a right of free warren, there 1s
already a qualified property in the game, ratione privilegu.
And in conclusion upon this head, we may observe that
the person who i1s owner of the game will be liable m a
civil action for damages, should he damage the occupier of
the land by overstocking it with game ().

3. [A third species of title grounded on the right of
occupancy, 18 the title by accession. According to the

(i) Sutton ». Moody, Lord Raym.  Cas. 621.
2561 ; 2 Salk. 556 ; 3 Salk. 290. (m) Sutton ». Moody, ubi sup.

(%) Sutton v. Moody, ubi sup. (») Farrer ». Nelson, 15 Q. B. D,
(!) Blades v. Higgs, 11 H. of L.  258.

C 2
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[Roman law, if any corporeal object received an accesslon,
whether by natural or by artificial means,—as by the
growth of vegetables, the pregnancy of animals, the
embroidering of cloth, or the conversion of wood or
metal into vessels and utensils,—the owner of the original
corporeal object remained the owner of it in such its
altered or improved condition (o) ; but if, by reason of
such operation, the original object was changed into a
different species,—as by making wine, oil, or bread out ot
another’s grapes, olives, or wheat,—then in such a case the
original object became the property of the operator, who
was only required in that case to make a satisfaction to
the original proprietor for the materials used(p) ; and these
doctrines of the Roman law were implicitly adopted, and
it is sometimes said even copied, by Bracton (¢); and they
have since been confirmed by many resolutions of the
courts (). For with respect to accession by breeding from
animals, in particular, it has been held, that the brood of
all tame and domestic animals belongs to the owner of
the dam or mother,—the English law thus agreeing with
the civil, that partus sequitur ventrem in the brute creation,
though for the most part, in the human species, it dis-
allows that maxim. And therefore in the laws of
England (s), as well as of Rome (£), ““ si equam meam equus
tuus pregnantem fecerit, non est tuum sed meum quod natuin
est.” And for this Puffendorf gives a sensible reason (u),
not only because the male is frequently unknown, but also
because the dam, during the time of her pregnancy, is
almost wholly useless to the proprietor, and must be
maintained with greater expense and care: wherefore, as
the owner is a loser by her pregnancy, he ought to be a
gainer by her brood. An exception to this rule obtains,

(o) Inst. 2, 1, 25, 26, 31; Ff. 6, 12 Hen. 8, 10; Bro. Ab. Propertie,

1, 5. | 23 ; Moore, 20 ; Popham, 38.
(») Inst. 2, 1. («) Bro. Ab. Propertio, 29.
(9) 1. 2,c. 2. (t) Ff. 6, 1, 5.

() Year Books, 6§ Hen. 7, 15; (v) DeJ. N. & G. 1 4,¢. 7.
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| however, in the case of swans, for the young cygnets
belong equally to the respective owners of the cock and
hen birds (z); but here the reason of the general rule
ceases, and cessante ratione legis cessat et ipsa lex; for the
male is well known by his constant association with the
female; and for the same reason, the owner of the one
doth not suffer more disadvantage, during the time of
pregnancy and nurture, than the owner of the other (y).

4. A fourth species of title grounded on occupancy 1is
the title by contusion, being a title which arises where
the goods of two persons become so intermixed that the
several portions can be no longer distinguished. And
here the English law partly agrees with, and partly differs
from, the Roman ; for if the intermixture be by consent,
then, by both laws, the proprietors have an interest in
common, in proportion to their respective shares (z); but
if the intermixture be without consent, as where one man
wilfully intermixes his corn or hay with that of another
man, or casts gold into another’s melting-pot or crucible,
without the knowledge or approbation of the latter, the
avil law, though 1t gave the sole property of the whole to
him who had not interfered with the mixture, yet allowed
a satisfaction to the other for what he so improvidently
lost; but our law gives in such case the entire property,
without account, to him whose original dominion 1s 1n-
vaded (@), scil. to him whose consent was not obtained. ]
However, this rule of the English law applies only to cases
where the confusion is such as to render it impossible to
subsequently apportion the respective shares; for if the
goods continue to be distinguishable, as in the instance of
articles of furniture thrown together, the confusion makes
no alteration in the property (6); or if the quality of the

(z) Case of Swans, 7 Rep. 17. () Ward ». Ayre, Cro. Jae. 366 ;
(v) 2 Bl. Com. 390, 391. 2 Bulst. 323 ; 1 Hale, P. C. 513 ;
(z) Inst. 2, 1, 27, 28; 2 Bl. Com. Colwill ». Reeves, 2 Camp. 576.

405 ; Buckley ». Gross, 3 B. & () Colwill ». Reeves, ubi sup.
Smith, 566.
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articles is uniform, and the original quantities are known,
as in the case of 500/ of trust money mixed with 300/ of
the trustee’s own money, the party by whose act the
confusion took place would still be entitled to claim his
proper quantity, subject only to the quantity of the
other proprietor being first made good out of the whole
mass (¢). |

(¢) 2 Kent’s Com. 298 ; Lupton lett’s Estate, Knatchbull v. Hallett,
v. White, 15 Ves. 442 ; In re Hal- 13 Ch. Div. 696.
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CHAPTER III

OF TITLE BY INVENTION.

—p—

WE come now to the title by énvention; and under this
title are included patent rights, copyrights, the right to
trade-marks or trade names, and the right to a design; all

which four classes or species of rights may with propriety

be considered together, within the compass of the same
chapter.

I. By a “ patent right” we are to understand a privi-
lege granted by the crown to the first inventor of any
new contrivance in the manufactures, that he alone shall
be entitled, during a limited period, to benefit by his own
invention. It is so called, because the instrument, by
which 1t is bestowed has always been in the form of
letters-patent, which 1s the established mode of royal
grant. 'l'o confer, indeed, on any individual the exclusive
right of carrying on a particular trade or manutacture 1is,
in general, beyond the lawful bounds of the royal pre-
rogative ; for such a grant amounted, at common law,
to what was termed a monopoly (#) ; and was declared by
the Statute of Monopolies, 21 Jac. 1. c. 3, to be “altogether
‘“ contrary to the laws of this realm.”” DBut an exception
was always made in favour of inventors of new manufac-
tures; because with regard to them, grants of exclusive

privileges for a reasonable period, while they tended to

() 3 Inst. 181 ; et vide post, bk. vI. c. X1,
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encourage useful ingenuity, encroached on no right of
which others were already in possession (4); and 1n
accordance with that exception of the common law, the
statute of James against monopolies excepts, from its
general operation, all letters-patent for the term of
fourteen years or under, by which the privilege of sole
working or making - any new manufactures within this
realm, which others at the time of granting the letters-
patent shall not use, shall be granted to the true and first
inventor thereof ; ¢ so as they be not contrary to law, nor
‘“ mischievous to the state, nor to the hurt of trade, nor
“ generally inconvenient.”

Since that statute, no patent right has been valid unless
it range itself within the terms of the exception above
referred to ; for where not within those terms, it necessarily
falls under the general declaration against monopolies con-
tained in the Act (¢); and it results from this considera-
tion, that no patent right can be legally granted (at least
in the first instance) for any period longer than fourteen
years; and also that the subject of a patent must be a
‘“ new manufacture within this realm,” for such are the
terms of the exception. And, first, it must be a manufac-
ture, that 1s, some article fabricated by the hand of
man (d) ; though a patent may be taken out not only for
an entire article, but for an addition, by way of improve-
ment, to one already existing (¢) ; or even for a chemical

process of production (/). 'The manufacture must also be
new ; and the statute has added to that condition, that it
must be such as “ others at the time of granting such
“ letters-patent shall not use.” If a patent, therefore, be
granted for an article already used, or known, or commu-

(b) 3 Inst. 184. (¢) Hornblower ¢. Boulton, ubi

(¢) Boulton ». Bull, 2 H., Bl. 486. sup.; Crane ». Price, 4 Man. & G.
(d) Hornblower ». Boulton, 8 T. §80.

R. 99; Kay ». Marshall, 5 Bing. (/) Badische Anilin ». Levin-

N. C. 492, stein, 29 Ch. D. 366 ; 12 App. Ca.
710,
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nicated to the public in this country—whether the prior
use or discovery be known to the patentee or not—the
grant will be void (g); but, on the other hand, it 1s
sufficient that i1t be new within this realm at the time the
patent 1s granted ; and the previous notoriety of the article,
1in a foreign country, 1s no objection to the validity of the
patent (). Moreover, the mere exhibition of an invention
at a public show, which used to amount to a prior publica-
tion of it, will not now have any such effect, provided the
intending patentee give previous notice to the Patent Office
of his intention to exhibit it, and within six months there-
alter make due application for his patent (7).

The patent right can be granted only to the ¢ true and
first inventor ”’; and here we may observe as to the word
inventor, that 1t implies some exertion of ingenuity, and
supposes some difficulty surmounted; so that when the
new manufacture 1s of an obvious character, requiring no
skill or contrivance for its production, it i1s not the fit
subject-matter of a patent (£); and as to being the ¢rue
and first inventor, no one can claim this character, if it
appear that the novelty in question was first suggested to
him by some other person in this country (/). Yet,
where the secret 1s acquired abroad by one who afterwards
introduces it into the realm, he is considered by the law
(for the purpose now under consideration) as the true
inventor; for it is immaterial whether the benefit bestowed
on the public be the result of a man’s travel and observa-
tion, or the fruit of his original genius (s2); and in the
case of two simultaneous discoverers, he who first procures

(7) 3 Inst. 184 ; Morgan ». Sea- 68, (n.) edit. 1832,
ward, 2 Mee. & W. 544 ; Patterson (!) Lewis ». Marling, 10 Barn.
v. Gaslight and Coke Company, 3 & OCress. 22; Marsden ». Saville

App. Ca. 239, Street Company, 3 Ex. D. 203.
(#) Beard ». Egerton, 3 C. B. 97. (m) Edgeberry v. Stephens, 2
(i) 46 & 47 Viet. c. 57,8. 39; 49  Salk. 447; Otto ». Steel, 31 Ch. D.
& 50 Viet. c. 37, s. 3. 241 ; Harris v. Rothwell, 35 Ch.

(k) Walker v, Congreve, Godson, Div, 416,
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a patent, before the matter is made public, 1s entitled to
enjoy the exclusive privilege 1t confers (n).

The grant of a patent right is not ex debito justitice, but
is an act of royal favour; though in a fit case 1t is never
refused. The mode of proceeding to obtain it used to be
regulated principally by the statutes 16 & 16 Vict. ¢. 83,
and 16 & 17 Vict. c. 5, and ¢. 115 (0), but 1s now regulated
by the 46 & 47 Vict. c. 87, being the Patents, Designs, and
Trade Marks Act, 1883, amended by the Patents, Designs,
and Trade Marks Acts, 1885, 1886, and 1888 (p). The
general course of proceeding under the last-mentioned
statutes is as follows:—The applicant may be a DBritish
subject or a foreigner, and one or more persons may be
joint applicants (¢) ; and the application is made by
petition contained 1in, and supported by, a solemn declara-
tion that the petitioner is the true and first inventor, and
that the invention is not in use in this country by any
other person, to the best of his knowledge and belief ; and
the application, which must be left at, or sent to, the
Patent Office (#), must be accompanied by either a pro-
visional or a complete specification (s)—the provisional
specification describing the nature of the invention, and
being accompanied in general by drawings illustrative
thereof ; and the complete specification particularly de-
scribing and ascertaining the nature of the invention, and
in what manner 1t is to be performed or put in use, and
being accompanied in general by drawings illustrative
thereof, or else referring to the drawings thereof which
accompanied the provisional specification (/). The com-
plete specification, if not left with the application, must

(n) Godson on Patents, 31. (¢) 46 & 47 Vict. o. 57, 8. 4; 48
(0) The earlier statutes were 6 & & 49 Viet. ¢. 63, s. 5.

6 Will. 4, ¢. 83; 2 & 3 Vict. c. 67; () 46 & 47 Vict. o. 67, 8. b,

and 7 & 8 Vict. c. 69. sub-s. 1.
(p) 48 & 49 Vict. ¢. 63; 49 & 50 (s) Ibid. sect. H, sub-s. 2; In re
Viet. ¢. 37; 51 & 52 Vict. ¢. 60, Newall, 4 C. B., N. S. 269.

(£) 49 & 560 Vict. ¢. 37, s. 2.
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be sent not later than nine months (extendible) from the
date of the application, otherwise the application is taken to
have been abandoned (#). The application is referred, by
the comptroller of patents, to an examiner; and the examiner
reports thereon (v), firstly, whether the invention is fairly
described ; secondly, whether the application, with the ac-
companying specification, is in proper form ; and, thirdly,
whether the title sufficiently indicates the subject-matter of
the invention; and (so soon as the complete specification
1s left) whether, fourthly, the invention described in that
specification agrees with that in the provisional one. 1If the
report on these three or (as the case may be) four heads is
1in the affirmative, then the patent is said to be “accepted ;”’
and thereupon the comptroller gives notice of its acceptance
to the applicant. After such acceptance the inventor enjoys,
during the interval between the date of the application and
the date of sealing the patent, the right to use his process
without prejudice to the patent thereafter to be granted,—
th1s 1mmunity of enjoyment being known as his ¢ pro-
visional protection ”’ (z) ; and in case a complete specifica-
tion has been left with the original application, or so soon
as being thereafter left it has been ¢ accepted,” then in
addition the applicant has, during the interval between
the acceptance of the complete specification and the date
of sealing the patent, the like rights as if the patent had
been already granted, but without any right of action for
an infringement unless and until the patent is in fact
granted ().

So soon as the complete specification has been accepted,
the comptroller advertises its acceptance (2); and after such
advertisement, the specification 1s open to inspection at the
Patent Office; and within two months after the advertise-

(v) 49 & 60 Vict. c. 37, 8. 8; 48 (y) Ibid. sect. 15; Ex parte Bates

& 49 Viet. c. 63, s. 3. and Redgate, L. R., 4 Ch. App.
(v) 46 & 47 Vict. c. 57, 8. 6. 578 ; Ex parte Henry, L.. R., 8 Ch.
(#) 1bid. sect. 14, App. 167.

() 46 & 47 Vict. c. 57, s. 10.



28 BK.II. RIGHTS OF PROPERTY.—PT. II. THINGS PERSONAL.

ment, any person may give notice at the Patent Office of
opposition to the grant of the patent (a), on the ground
of the applicant having obtained the invention from him,
or from a person of whom he is the legal representative,
or on the ground that the invention has been patented in
this country on an application of prior date, or on the
ground of an examiner having reported to the comptroller
that the specification appears to him to comprise the same
invention as is comprised in a specification bearing the
same or a similar title and accompanying a previous
application, but on no other ground. If notice of oppo-
sition be given at the Patent Office, the comptroller gives
notice thereof to the applicant; and after the expiration
of the two months, and after hearing the applicant and
his opponent or opponents, the comptroller decides on the
case, with an appeal to the law officer ; and on such appeal,
the law officer hears the parties, and (with or without the
assistance of an expert) determines whether the patent
shall be granted or not (). DBut if there is no oppo-
sition to the grant, or if the opposition thereto 1s decided
in favour of the applicant and against his opponent or
opponents, then the comptroller causes a patent to be
sealed with the seal of the Patent Office (¢),—a simplifica-
tion of the former practice, under which a warrant for the
purpose was first passed by the Commissioners of Patents,
and the Lord Chancellor thereupon caused letters-patent
for the invention to be sealed with the Great Seal of the
United Kingdom (d).

By the letters-patent (which are in general not to be
granted after the expiration of fifteen months from the date
of the application) (e), there 1s granted to the applicant the
exclusive right of using his invention within the United
Kingdom and the Isle of Man, for the full term of fourteen

(a) 46 & 47 Vict. ¢. 67, 8. 11. (d) Vincent’s Patent, L. R., 2
(6) Ibid. Ch. App. 34l.
(¢) Ibid. 8. 12. | (¢) 46 & 47 Viet. c. b7, 8. 12; 48

& 49 Viet. c. 63, 8. 3.
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years, subject to the patentee making the prescribed pay-
ments ( f) ; and such patent right holds good against the
crown (g), at least quodam modo ; that 1s to say, the crown
may still use the patent, paying therefor what shall be
agreed or (failing agreement) what the Treasury shall
appoint (%).

The object of the complete specification 1s, of course, to
put the public in full possession of the inventor’s secret,
so that any person may be in a condition to avail himselt
of 1t, when the period of exclusive privilege has expired.
And to prevent this object from being defeated by an
evasive or careless description, the specification is construed
with great strictness by the courts; and the object is held to
be defeated, and the letters-patent to be consequently void,
whenever the specification 1s 1n any part of i1t materially
false or defective. It is a principal rule on this subject,
that, in describing the nature of the invention, the specifi-
cation whether provisional or complete, must commence
with the title of the patent; and, in the case of a complete
specification, must end with a distinct statement of the in-
vention claimed (7); for the office of the complete specifica-
tion 1s to set forth, with more particularity, the subject
indicated in the provisional specification or in the patent
itself ; and if one thing be claimed by the patent and
another by the specification, the grant is wvoid (4). It
is also an objection to the specification, if 1t covers too
much ; that is, includes, in its claim of mnew invention,
anything which in fact has been already known and
practised ; and therefore if the entire article for which
the patent is being taken out comprises some matter
of this description, in connection with others that are
new, the claim ought to be made in such form as to
apply to the latter only ; or if the combination of several

(f) 46 & 47 Vict. c. 57, s. 17. (2) Sect. 5, sub-s. 5; Siddell ».
(9) 1bid. ss. 27, 44; Feather v. Vickers, 39 Ch. D. 92.
The Queen, 6 B. & 5. 257. - (#) The King ». Wheeler, 2 Barn.

() Nobel’s Explosives ». Ander- & Ald. 344.
SON.
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known things happens to be the only novelty, it 1is
to the combination only that the- claim should be di-
rected (/). As to the description of the manner of per-
formance or production, the general rule 1is, that the
specification should enable persons of ordinary skill to
make the patent article, by simply following the directions
given without resorting to contrivances of their own (m).
In addition to which, we may remark, that no circum-
stance can be safely passed over in framing the specifica-
tion which is advantageous, whether absolutely essential
or not, in the conduct of the process; and that if several
methods are stated, the specification will be defective and
the patent void, if either of them be found to fail in effect-
ing the promised result (n).

A patent right is assignable ; and the assignment may be
of part even of the patent (0), or may be for some specific
place or country only (p); but 1n every case the assign-
ment must be in writing under hand and seal (¢)—a cir-
cumstance not, in general, required for the assignment
or sale of moveables. It is also competent to the patentee,
without an entire alienation of his interest, to grant
deeds of /Jicence, to any one or more persons to manu-
facture the article; and for the due working of the inven-
tion he may (by an order of the Board of Trade) be even
compelled to grant such licences () ; and every assignment,
and also every licence (in order to affect the right of the
original patentee), must be registered at the Patent Office in
the ¢ Register of Patents ”’ (s). And for the better conduct

(5) Proctor #. Bennis, 36 Ch. D. 39 Ch. D. 92.

740. - (0) Dunnicliff ». Mallett, 7 C. B.
(sn) Hills v. Evans, 31 L. J., Ch. (N. 8.) 209.

457. (p) 46 & 47 Vict. c. 67, 8. 36.
() Wood ». Zimmer, Holt, N. () Chanter ». Leese, 5§ Mee. &

P. 58; Morgan ». Seaward, 2 Mce. W. 700; Power v. Walker, 3 M. &
& W. b44; Heath ¢. Smith, 3 Ell. Sel. 9.

& Bl. 256 ; Clark v. Adie, 2 App. (») 46 & 47 Vict. ¢. b7, 8. 22.
Ca. 423 ; Bailey v. Robinson, 3 (s) Ibid. s, 23.
App. Ca. 1055 ; Siddell v. Vickers,
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of patent business,—and with a view also to the public bene-
fit, and to the due publication of the invention,—a patent
journal, reports of patent cases, and indexes of specifica-
tions, &e., have been provided at the Patent Office () ; but so,
nevertheless, that warlike inventions may (by order of the
War Office) be kept secret (v); and patent agents must now
be registered, if they would describe themselves as such ().

In favour of a patentee who had not reaped the full
benefit of his invention, the legislature frequently inter-
tered, by passing a private Act of Parliament to secure
him the continuance of the privilege for a further term of
years, 1n addition to that first limited by the letters-patent.
But a less costly mode of relief in such cases is now in use;
for the grantee may, under such circumstances, apply by
petition to the crown for a prolongation of the existing
term—his intention to do so being first duly advertised (y),
and the petition being actually presented six calendar
months, at least, before the expiration of the original
term ; and, if upon consideration of the nature and merits
of the invention in relation to the public, of the profits
made by the patentee as such, and of the whole matter,
and after hearing any party who may choose to enter a
““ caveat,” the Judicial Committee of the Privy Counecil
reports 1n iavour of the application (), the crown is
empowered elther to grant to such patentee—or to his
assignee, or to both conjointly, as the case may be (¢)—new
letters-patent for any term not exceeding seven years, or
(in exceptional cases) fourteen years, to commence after
the expiration of the first patent (8) ; or to order the grant
of a new patent for the term therein mentioned, and

(7) 46 & 47 Vict. c. 57, s. 40. A. C. 347.
(#) 1bid. s. 44. (@) Ibid.; Ledsam », Russell, 1
(#). 51 & 52 Vict. ¢. 50, 8. 1. H. of L. Cas. 687; Newton’s

(y) 46 & 47 Viet. c. 57, 8. 26; Patent, 9 App. Ca. 592 ; Brandon’s
Herbert’s Patent, Law Rep., 1 P. Patent, ib. §89.
C. 399; Allan’s Patent, ib. 507. () Mallet’s Patent, Law Rep.,
(¢) 46 & 47 Vict. ¢. 87, 8. 25, 1P. C. 308.
sub-s. 6; Lockwood’s Case, (1894)
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containing any restrictions, conditions, and provisions that
the judicial committee may think fit; but, of course, the
petition may also be refused altogether (c).

If a patent right be infringed, the inventor has his
remedy by action, to recover damages for the injuries
sustained (<) ; and 1n such action, he must deliver (along
with his statement of claim) a document called ¢ parti-
culars of the breaches ”” of which he complains (¢) ; and he
may in such action obtain an order (that is to say, an
injunction) restraining the wrongdoer from the further use
of the invention, and compelling him to account for the
profits which he may have already derived therefrom (/) ;
but the penalty of 50/ in addition, which was provided by
5& 6 Will. IV. ¢. 83, s. 7, when any person, without
licence, used the name, stamp, or mark of any patentee,
has been abolished. The defendant to such action may, of
course, defend 1it, either on the ground that no infringement
has taken place, or on the ground that the patent 1s invalid ;
and with his statement of defence, he must deliver ‘ parti-
culars of his objections” to the patent (g). The invalidity
of the patent may be established by showing, that the
article was not a fit subject for a patent, or else that the
patentee was not the first inventor, or that the specification
was insufficient. Nor 1s this the only method of defeating
claims founded on an alleged patent right; for, whether
there be any complaint of infringement or not, it used to
be competent to the crown (or to any subject of the realm
in the sovereign’s name, by leave of the attorney-general)
to institute a proceeding called a scire facias, for the formal
impeachment of the patent; and by the effect of this (af

(¢) In re Yates and Kellett’'s Sharples, 29 Ch. D. 194.
Patent, 12 App. Ca. 147. (f) 46 & 47 Vict. c. b7, 8. 30;
(d) 46 & 47 Vict. c. b7, 8. 29; Gittens v. Symes, 16 C. B. 362;
Talbot ». La Roche, 15 C. B. 310;  Bridson ». M‘Alpine, 8 Beav. 229,
Jones v. Lee, 256 L. J., Exch. 241. (7) 46 & 47 Viet. c. 57, s. 29;
(¢) Smith ¢. l.ondon and North  Palmer ¢. Cooper, 9 Exch. 231;

Western Rallway Company, 2 Ell.  Cromptonv. Anglo-American Brush
& Bl. 69; United Telephone Co.v. Co., 36 Ch. D. 283.
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found open to any of the objections above enumerated, or
to any other sufficient exception in point of law), the patent
would have been cancelled (%) ; and this species of relief 1s
now obtainable on petition to the court, the petition being
presented either by the attorney-general, or by any one
authorized by him, or by any aggrieved person (i),—the
petitioner delivering to the inventor a particular of the
objections to the patent which are to be put forward by
him at the trial of the petition (k).

For the protection of patentees, the Acts of Parliament
above mentioned have introduced some other provisions
of great importance to which we will now briefly refer.
Firstly, the Acts enable the applicant or patentee, by
request in writing left at the Patent Office, to obtain leave
to amend his specification, by way of disclaimer, correction,
or explanation ; and the amendment may be allowed with
or without terms, but no amendment is allowable which
would make the specification as amended claim an inven-
tion substantially larger than, or substantially different
from, the invention claimed by the specification as it stood
before amendment (/). Secondly, if, in any action for
infringement, the court has certified that the validity of
the patent came in question, in any subsequent action for
infringement, the plaintiff, on obtaining judgment in his
favour, may have his full costs, charges and expenses as
between solicitor and eclient (m). Thirdly, if a patent is
lost or destroyed, a duplicate thereof may be sealed (»).
Also, note that a person claiming to be a patentee may
not by circulars, advertisements, or otherwise, without just
and probable cause, use threats of legal proceedings against

(#) Smith ¢». Upton, 6 Man. &  325.
Gr. 251. (7) 46 & 47 Vict. c. 57, 8. 18;
(t) 46 & 47 Vict. c. 67, 8. 26;  Spilsbury ». Clough, 2 Q. B. 467;
In re Avery’s Patent, 36 Ch. Div. Stocker ». Warner, 1 C. B. 148.

307. (m) 46 & 47 Viet. e. 57, 8. 31;
(£) Union Electrical, &ec. Co. ». Cole ». Saqui, 40 Ch., Div. 132.
Electrical Storage Co., 38 Ch. Div. (n) Ibid. s. 37.
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persons manufacturing or dealing in articles alleged to be
(but not really being) infringements of his patent; and
an injunction may be obtained against the continuance ot
such threats, with or without damages (o).

I1. By copyright, we are to understand the right of an
author to print and publish his own original work, exclu-
sively of all other persons (p). It does not appear that
the Roman Law recognised in any specific way this right
of property (¢); though the sale of literary copies, for the
purposes of recital or multiplication, is certainly as antient
as the times of Terence (), Martial (s), and Statius (?) ;
and with us in England this right of authors was not specifi-
cally recognised until a comparatively late period of our
legal history. But in the reign of Queen Anne it became
at length the subject of positive regulation ; for by 8 Anne,
c. 21, it was enacted, that the author of any book, and his
assigns, should have the sole liberty of printing and re-
printing it, ‘“for the term of fourteen years, and no
longer,”—in analogy apparently to the exception in the
Statute of Monopolies, 21 Jac. 1. ¢. 3,—which allowed a
patent for fourteen years, to any inventor of a new manu-
facture (v) ; and the right so recognized was protected by
means of penalties and forfeitures inflicted on all those
who infringed the copyright; moreover, by the Act of
Queen Anne, as amended by 15 Geo. I1I. c. 53, and 41
Geo. I1I. c. 107, if, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>