


Black Rage Confronts th e Law 



CRITICAL AMERIC A 
General Editors: Richard Delgado and Jean Stefancic 

White by  Law: The Legal Construction of  Race 
IAN F . HANE Y LOPE Z 

Cultivating Intelligence: Power, Law,  and the  Politics of Teaching 
LOUISE HARMO N AN D DEBORA H W . POS T 

Privilege Revealed: How Invisible Preference Undermines  America 
STEPHANIE M . WILDMA N WIT H MARGALYNN E ARMSTRONG , 
ADRIENNE D . DAVIS , AN D TRIN A GRILL O 

Does the Law Morally Bind the  Poor? or What Good's  the Constitution When  You 
Can t Afford a  Loaf of Bread 
R. GEORG E WRIGH T 

Hybrid: Bisexuals, Multiracials, and Other  Misfits under  American Law 
RUTH COLKE R 

Critical Race Feminism: A Reader 
EDITED B Y ADRIE N KATHERIN E WIN G 

Immigrants Out! 
The New Nativism and  the  Anti-Immigrant Impulse  in  the  United  States 
EDITED B Y JUA N F . PERE A 

Taxing America 
EDITED B Y KARE N B . BROW N AN D MAR Y LOUIS E FELLOW S 

Notes of a Racial Caste Baby: Colorblindness and the  End of  Affirmative Action 
BRYAN K . FAI R 

Please Dont Wish  Me a Merry Christmas:  A Critical  History of  the Separation of 
Church and State 
STEPHEN M . FELDMA N 

To Be an American: Cultural  Pluralism and the  Rhetoric of Assimilation 
BILL ON G HIN G 

Negrophobia and Reasonable Racism: The Hidden Costs  of Being Black in America 
JODY DAVI D ARMOU R 

Black and Brown in  America: The  Case for Cooperation 
BILL PIAT T 

Black Rage Confronts the Law 
PAUL HARRI S 



P a u l H a r r i s 

BLACK RAGE 
CONFRONTS TH E LA W 

NEW YOR K UNIVERSIT Y PRES S |  NE W YOR K AN D LONDO N 



New York University Press 

New York and Londo n 

Copyright ©  1997 by New York University 

All rights reserved 
Library of Congress Cataloging-in-Publication Dat a 
Harris, Paul, 1943 Feb. 17-
Black rage confronts th e law / Paul Harris. 
p. cm . — (Critica l America) 
Includes bibliographical reference s an d index. 
ISBN 0-8147-3527-4 (cl : acid-free paper ) 
I. Defens e (Crimina l procedure)—United States . 2 . Afro -
Americans—Psychology. 3 . Racism—Unite d States . 4 . Unite d 
States—Race relations. 5 . Afro-Americans—Socia l conditions . 
6. Extenuatin g circumstances—United States . I . Title . 
II. Series . 
KF9244.5.H37 199 7 
345-73'04—dc2i 97-237 9 

CIP 

New York University Press books are printed o n 
acid-free paper , and their binding materials are 
chosen for strength and durability . 

Manufactured i n the United States of America 

10 9 8 7 6 5 4 3 2 1 



To the members o f the San Francisco Communit y La w Collective. 

For sixtee n year s we built communit y power , demystifie d th e law, 

dignified our clients, and won more than our share of cases. 



Contents 

Acknowledgments x i 

Introduction 1 

1 Th e Black Rage Defense, 1846 : The Trial of William Freema n 9 

2 Th e Black Rage Defense, 197 1 3 1 

3 Th e Law: Its Myths and Ritual s 5 9 

4 Blac k Rage 1971: The Case of James Johnson, Jr . 8 1 

5 Jame s Johnson's Workers' Compensation Cas e 11 2 

6 Racism , Rage, and Crimina l Defense s 12 5 

7 T o Use or Not to Use the Black Rage Defense 14 7 

8 Race , Class, and the Trials of Clarence Darrow 16 3 

9 A  Survey of Black Rage Cases 18 3 

10 Urba n War Zones 20 3 

11 Whit e Rage—Hat e Crime s 21 4 

12 Whit e Rage—Do Prison s Cause Crime? 22 8 

13 Th e Cultura l Defens e an d the Trials of Patrick Hooty Croy 24 1 

14 "Remak e the World" 26 4 

Notes 27 7 

Index 29 1 

IX 



Acknowledgments 

To my wife, Barbara Newman , for he r love, encouragement, goo d humor , 
ideas, and editing . 

To m y children—Josh , Carmen , an d Corey—fo r keepin g m e youn g 
and stron g in spirit . 

To Bernadette Aguila r fo r keepin g he r coo l i n th e chao s o f typing an d 
retyping the manuscript . 

To my parents, Sydney Harris and Rose Fine; my stepfather, Jerr y Atin-
sky; and my brother, Jerry Harris—for livin g in a  manner consisten t wit h 
their beliefs i n racia l and economi c justice. 

To my  uncle , Fre d Fine , fo r survivin g McCarthyis m an d fou r year s 
underground wit h hi s profound intellec t an d humanit y intact . 

To Stan Zaks for making our vision of a radical, multiracial communit y 
law collective a reality. 

To Jeff Wilkinson an d th e Harp-Tones fo r "Sunda y Kind o f Love." 
To Bob Feinglass , Karen J o Koonan, Rick y Jacobs, Peter Haberfeld , El -

len Zucker, Michael Griffith, Seik o Fuapopo, and Richard Ingram for help-
ing me weather the storms o f illness and disability . 

To Dennis Roberts , Peter Gabel , and Chri s Kanios, who created oppor -
tunities for m e to work and contribut e while disabled . 

To m y specia l clients , Hue y Newton , Stephani e Kline , Stephe n Bing -
ham, Ronald Stevenson, and Leonard McNeil, for the courage they showed 
by fighting back while facing prison . 

To m y editors , Nik o Pfund , Richar d Delgado , Despin a Papazoglo u 
Gimbel, and Jean Stefancic , fo r thei r hel p and enthusiasm . 

To Otili a Parra , Patric k Romer o Guillory , Susa n Gzesh , Jonatha n 
Mosby, Catherin e Carroll , Haze l Weiser , Joh n Brittain , Haywoo d Burns , 
Charles Berrard, Dale Minami, George Colbert , Shirley Keller, Steve Saltz-
man, Newto n Lam , Fre d Setterberg , Jo e Matthews , Pamel a Harringto n 
and Abby Ginzberg, for research , commentary , an d encouragement . 

And to Nelson Mandel a an d Ch e Guevara; Frodo and Sam . 

XI 



Black Rage Confronts th e Law 



To be black and conscious in 
America is to be in a constant 
state of rage. 
—James Baldwin 

Introduction 

Felicia Morga n wa s beaten a t hom e b y he r parent s an d i n th e street s b y 
strangers. Sh e wa s rape d a t fourtee n an d robbe d a t gunpoin t a t fifteen. 
Her fea r an d ange r began t o devou r her . At seventeen, Felici a took a  gu n 
and, wit h he r eye s closed , pu t on e bulle t i n th e hea d o f Brend a Adams . 
She was tried fo r robber y and murde r i n 1992 in a  Milwaukee courtroom . 
Had he r abusiv e childhoo d le d t o th e homicide ? Ha d growin g u p i n a 
community devastated by poverty and racis m shape d he r crimina l behav -
ior? Black Rage Confronts the Law explores these questions a s it shows the 
connection between a  society infected b y white supremacy and the crime s 
its citizens commit . 

Black Rage Confronts the Law is about race , crime, and the legal system. 
It tell s th e stor y o f men , women , an d teenager s wh o hav e robbe d bank s 
and committed homicides . It is about trial s in which defense lawyer s have 
argued tha t thei r clients ' crimes were in par t a  product o f societal racism . 
It i s the first  attemp t t o documen t an d critiqu e th e black  rage defense in 
American lega l history. 

Black rage and th e black rage defense ar e not synonymous . Black rage, 
in it s positiv e an d negativ e aspects , i s examine d insightfull y b y psychia -
trists Pric e Cobbs an d Willia m Grie r i n thei r widel y discussed 196 8 book 
Black Rage.  Th e frustratio n an d ange r o f Africa n American s an d thei r 
consequences fo r thi s country ar e also articulated i n James Baldwin' s The 
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2 Introductio n 

Fire Next Time.  Blac k rag e i s eloquentl y expresse d i n th e work s o f Alic e 
Walker, Glori a Naylor , an d Walte r Mosley . I t i s foun d i n th e poem s o f 
Gwendolyn Bennett , in the music of KRS-One, in the essays of bell hooks, 
in th e speeche s o f Malcol m X , i n th e "Ten-Poin t Program " o f th e Blac k 
Panther Party , and i n the very history of African Americans . 

The black rage defense i s a legal strategy used in criminal cases. It is not 
a simplistic environmental defense. The overwhelming majority o f African 
Americans wh o neve r commi t crime s an d wh o lea d productiv e live s 
against overwhelmin g odd s prov e tha t povert y an d racia l oppressio n d o 
not necessaril y cause an individua l to resor t to theft , drugs , and violence . 
But it cannot be denied that there is a causal connection between environ -
ment an d crime . A  blac k rag e defens e explore s tha t connectio n i n th e 
context o f an individua l defendan t o n trial . 

There has always been a strain in American jurisprudence which argued 
that th e socia l an d economi c syste m mus t bea r par t o f th e responsibilit y 
for crime . Eve n th e dominan t lega l philosophy , whic h perpetuate s th e 
myth that each person i s free to act as he or she wishes, acknowledges tha t 
environmental condition s ma y lead t o crimina l behavior . Crimina l la w is 
based o n th e doctrin e tha t th e individua l mus t b e hel d responsibl e fo r 
his o r he r acts . Bu t i t ha s als o reluctantl y recognize d tha t i n case s wher e 
environmental factor s d o contribute to the crime, lawyers must be free t o 
argue factor s suc h a s poverty an d racis m i n defens e o f the charge s o r i n 
mitigation o f the penalties . 

In a  country divide d b y color an d class , racial oppressio n an d povert y 
have alway s bee n causa l agent s o f thef t an d violence . However , lawyer s 
have had difficult y translatin g thes e consequence s o f racism int o th e lan -
guage o f the crimina l courtroom . Th e law does no t allo w the simpl e fac t 
of racial discrimination a s a defense to murder. Long-term unemploymen t 
is not accepted as a defense to bank robbery. French novelist Anatole Fran-
ce's famou s ironi c quot e abou t th e la w i s an accurat e explanatio n o f th e 
inequality of the American lega l system: "The law, in it s majestic equality , 
forbids th e ric h a s well a s the poo r t o slee p unde r bridges , t o be g i n th e 
streets, and to steal bread." Although legal doctrine has maintained a  claim 
of clas s neutralit y an d a  facad e o f colorblindness , i n som e case s lawyer s 
have been abl e to brea k throug h th e crimina l law' s resistance t o allowin g 
social realit y int o th e courtroom . I n 184 6 William Henr y Seward , on e o f 



Introduction 3 

the foremos t lawyer s an d politician s o f th e time , defende d twenty-one -
year-old-William Freema n b y arguin g tha t th e consequence s o f slaver y 
and th e continue d oppressio n o f black peopl e ha d drive n hi s clien t ma d 
and cause d hi m t o commi t murder . Sewar d thrus t th e awfu l condition s 
suffered b y black peopl e int o th e crucibl e o f the trial . Unfortunately , thi s 
ground-breaking defense has basically been lost to the modern generation . 

In 1925 Clarence Darrow, the most famous crimina l lawyer in American 
history, agai n confronte d th e crimina l la w with th e realit y o f discrimina -
tion an d hatre d agains t blacks . H e defende d Dr . Ossia n Sweet , hi s wif e 
Gladys, hi s brothe r Henry , an d seve n othe r black s wh o wer e trie d fo r 
murder when on e of them sho t int o a  mob o f white people attempting t o 
force the Sweets out of their home in a previously all-white neighborhoo d 
in Detroit . 

The Freema n an d Swee t case s were no t describe d a t th e tim e a s black 
rage defenses . Bu t the y wer e stunnin g example s o f lawyer s articulatin g 
how white supremacy had led to murder charge s against blacks. They also 
were examples of confronting whit e juries, white judges, and a  white legal 
system with the rage , pride, and strengt h o f black people. 

Between th e 1930 s and th e 1970 s the best-known blac k rag e case was a 
fictional one . Richar d Wright , i n Native  Son y created th e classi c case o f a 
lawyer arguin g tha t th e syste m o f white supremac y ha d produce d hi s cli -
ent's crimes. Although Native  Son  was published i n 1940, Wright depicte d 
the anguis h an d bottled-u p fur y experience d b y man y o f today' s blac k 
youth. I n th e openin g scen e Bigge r Thomas , a  young blac k man , kill s a 
huge ra t tha t ha s attacke d hi m i n hi s family' s ghett o apartment . A s hi s 
sister comfort s thei r mother , Bigge r trie s t o shu t th e cryin g ou t o f hi s 
mind. 

He hated his family because he knew that they were suffering an d that he 
was powerless to help them. He knew that the moment he allowed himself 
to feel to its fulness how they lived, the shame and misery of their lives, he 
would b e swep t ou t o f himself wit h fea r an d despair . S o he held towar d 
them an attitude of iron reserve ; he lived with them, but behind a  wall, a 
curtain. And toward himself he was even more exacting. He knew that the 
moment he allowed what his life meant to enter fully into his consciousness, 
he would either kill himself or someone else. So he denied himself and acted 
tough. 
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Bigger begins to work for a wealthy white family whose daughter Mary 
attempts to befriend him . One night, afte r heav y drinking, he helps her 
into her room and puts the semiconscious young woman in her bed. He 
then lies down next to her and kisses her. Suddenly, Mary's blind mother 
knocks on the door. Terrified that he will be found in her bed, Bigger puts 
a pillow over Mary' s mouth t o kee p her quiet . Sh e suffocates , an d i n a 
frenzy o f fear Bigger tries to dispose of the body in the furnace. Late r in 
the novel he murders his girlfriend becaus e he is afraid tha t she will talk 
and give him away. 

Bigger is charged with murdering Mary and raping her (which he did 
not do). His lawyer knows that in the prejudiced public atmosphere there 
is no chance for a  manslaughter verdict, so he has Bigger plead guilty. He 
then argue s to the judge to give Bigger life imprisonment instea d o f the 
death penalty. 

Wright was a leftist, and in Native Son he created a Communist defense 
attorney who delivers a passionate indictment of racism. In the attorney's 
plea for life imprisonment h e attempts to answer the question o f "why a 
man killed." The answer he proposes is found in the nexus between racial 
oppression and Bigger's life. This link between society and the individual 
is at the crux of the black rage defense. 

Thirty-one year s afte r Native  Son was written , blac k rag e an d blac k 
pride became the defining characteristic s o f two seminal crimina l cases. 
The murder tria l of a Chrysler autoworker i n Detroit an d the bank rob-
bery trial of an unemployed draftsman i n San Francisco were the incarna-
tion of what became known as the black rage defense. 

What is the black rage defense? It is a legal strategy that centers on the 
racial oppression experienced by the defendant. It is an attempt to explain 
to the judge and jury how the defendant's environment contributed to his 
or he r crime . I t show s ho w concret e instance s o f racia l discriminatio n 
impacted on the mental state of the defendant . 

It is essential to understand tha t the black rage defense is not an inde-
pendent, freestanding defense. That is, one cannot argue that a defendant 
should be acquitted of murdering his boss because the boss fired him out 
of racial prejudice. The innovation inheren t i n the black rage defense i s 
that it merges racial oppression with more conventional criminal defenses. 

The law has always recognized state-of-mind defenses . For example, if 
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a person i s insane a t the tim e o f the crimina l act , he can rais e his menta l 
condition a s a defense. S o if, i n the above example, the white boss's racis t 
behavior cause d th e black worker t o los e th e abilit y to contro l himself , a 
defense o f diminishe d capacit y woul d b e allowed . Suc h a  defens e woul d 
reduce first-degree  murder to second-degree murder or manslaughter. An-
other exampl e i s a  youn g Africa n America n surrounde d b y thre e skin -
heads wearin g Naz i symbol s an d callin g hi m "nigger. " I f h e pull s a  gu n 
and shoot s on e o f them, h e ca n rais e a  self-defense claim . As part o f th e 
defense he would be allowed to argue that given his experience with racist s 
it wa s "reasonable " fo r hi m t o assum e tha t h e wa s i n dange r o f seriou s 
bodily injury, an d therefore i t was legally justifiable t o shoot before he was 
actually attacked . 

State-of-mind defense s allo w u s t o brin g th e racia l realit y o f Americ a 
into th e cour t b y presentin g "socia l context " o r "socia l framework"  evi -
dence. I have also described it to judges as "social reality" or "racial reality" 
evidence. Th e phras e "blac k rag e defense " describe s a  lawyer' s gestalt , a 
theory o f th e case , a n all-emcompassin g strateg y tha t use s racia l realit y 
evidence t o establis h self-defense , diminishe d capacity , insanity , mistak e 
of fact , duress , o r othe r state-of-min d defense s allowe d b y th e crimina l 
law. 

In a  large r sense , th e blac k rag e defens e educate s th e judg e an d jur y 
about society' s rol e i n contributin g t o th e crimina l act . I t i s par t o f a 
growing body of recognized crimina l defense s tha t hav e forced th e court s 
to conside r th e effect s o f environmental hardship . The Vietnam Ve t Syn-
drome and post-traumati c stres s disorder use d to defend veteran s scarre d 
by the war in Vietnam and African America n teenagers scarred by the war 
in urban America illustrates state-of-mind defense s rooted in social reality. 
The battered woman defens e parallel s the black rage defense, i n introduc -
ing evidenc e o f gende r oppressio n i n defens e o f wome n charge d wit h 
crimes o f violenc e agains t thei r abusiv e husband s an d boyfriends . Th e 
cultural defense, another rapidl y growing legal strategy, uses evidence of a 
defendant's cultur e (e.g. , Laotian and Vietnamese refugees, Chinese immi-
grants, or Native Americans) to explain his or her state-of-mind i n defens e 
or mitigation o f criminal charges . 

One major misconceptio n surroundin g th e black rage defense i s that i t 
is a  rac e hatre d defense . Thi s notio n gre w ou t o f case s suc h a s tha t o f 
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Colin Ferguson . Ferguso n i s the Jamaica n immigran t livin g i n Ne w York 
who kille d si x peopl e an d wounde d ninetee n other s o n a  Lon g Islan d 
commuter trai n i n 1993 . Initially his lawyers said they were going to us e a 
black rag e defense a s part o f an insanit y claim . Ferguso n late r fire d the m 
and represente d himself , denyin g tha t h e ha d don e th e shootings . I n th e 
massive publicity surrounding th e case many pundits portraye d th e black 
rage defens e a s an attemp t t o justify violenc e agains t whit e peopl e solel y 
on th e basi s o f previou s racia l oppression . Commentator s als o criticize d 
the defens e a s an abdicatio n o f individua l responsibility . Thes e criticism s 
are enshrined i n Alan Dershowitz' s book The  Abuse Excuse,  which attack s 
all environmentally based defenses . 

In fact , n o blac k rag e defens e ha s eve r argue d tha t Africa n American s 
are entitle d t o attac k white s solel y becaus e o f a  histor y o f oppression . 
However, th e imprope r us e o f th e defens e b y well-meanin g lawyer s ca n 
leave an impression that racial violence against individual whites is a legiti-
mate respons e t o racia l discrimination . A  mistaken strateg y ca n als o lea d 
to a "poor-me" characterization o f the defendant. A  review of actual cases 
reveals that judges and juries will reject a  defense base d o n rac e hatred o r 
victimization. 

These inaccurat e stereotype s o f black rag e case s ca n b e symbolize d b y 
the picture o f an angr y black male with a  gun i n his hand standin g over a 
dead whit e man . I n fact , th e case s includ e al l type s o f crimes , an d th e 
black rage defense i s often use d i n positive situations suc h a s self-defense . 
Nor i s it limited to men—African America n women als o feel agony, grief, 
misery and anger . The richness of African America n literatur e remind s u s 
of thei r rage . Just a  few years afte r th e succes s o f Native Son,  Ann Petry' s 
novel The  Street was published. Petry' s heroine, Lutie Johnson, uses a can-
dlestick to crush the skull of a black man who has abused her. Her violence 
is described a s a reaction t o a  "lifetime o f pent-up resentment. " 

First she was venting her rage against the dirty, crowded street . She saw 
the row s of dilapidated ol d houses ; the smal l dark rooms ; the long steep 
flights o f stairs ; th e narro w ding y hallways ; th e littl e los t girl s i n Mrs . 
Hedges' apartment ; th e smashe d home s wher e th e wome n di d drudger y 
because their men had deserted them. 

Then the limp figure on the sofa became . .. th e insult in the moist-eyed 
glances of white men on the subway; became the unconcealed hostilit y in 
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the eyes of white women; became the gaunt Super pulling her down, down 
into the basement. 

Finally, and th e blows were heavier, faster , no w she was striking a t the 
white world which thrust black people into a walled enclosure from which 
there was no escape.... 

She saw the face and head of the man on the sofa through waves of anger 
in which he represented all these things and she was destroying them. 

Although almos t al l recorde d blac k rag e defense s involv e mal e defen -
dants, chapter 10 in this book, on post-traumatic stress disorder, highlights 
the juvenile case of seventeen-year-old Felici a Morgan, who in 1991 robbed 
and kille d a  teenage gir l i n Milwaukee . Chapte r 9  critiques th e tw o high -
profile trial s o f Ine z Garcia , wh o sho t an d kille d a  ma n wh o aide d hi s 
friend i n rapin g her . Garci a i s no t Africa n American , bu t th e strateg y o f 
the black rage defense ca n and shoul d be used by other races . 

The concept that environmental hardship leads to criminal acts regard-
less o f a  person' s rac e ca n als o b e foun d i n Africa n America n literature . 
Black rage is the rage of the oppressed. Willard Motley , in his 1947 bestsel-
ling novel Knock on Any Door y shows how poverty and polic e abuse caus e 
an Italia n American t o turn t o crime . Like Bigger Thomas, Nick Roman o 
grew up in Chicago. Although thei r worlds are separated because of segre-
gation, muc h o f thei r live s ar e similar . Motle y create d a  defens e lawye r 
who asks the jury to answer the question, "Wh o i s Nick Romano. " 

All of his life has been a dirty, murky, rainy, foggy night... . W e might say 
Nick is guilty—he i s guilty of having been reared in desperate poverty in 
the slums of a big city.... At home, a father who does not understand and 
who, with a  stick or club chases you into the street. Walk with Nick along 
West Madiso n a t nigh t whe n th e bea t co p come s swaggerin g dow n th e 
street.... Sta y two nights i n jai l fo r n o othe r reaso n tha n tha t yo u were 
walking on the street. Be slapped!—punched!—kicked!—if yo u so much 
as answer—the law—back. 

Nick Romano, twenty-one years old, is executed, just as Bigger Thoma s 
is executed. Motley ends the nove l by warning the reade r tha t i f one were 
to walk dow n Maxwel l Stree t an d "knoc k o n an y door, " the y would fin d 
another bo y just like Nick Romano, filled wit h rage . 

The criminal courtroo m ha s always been a  place where the law focuse s 
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on the individual. The defense lawyer s in Wright's and Motley' s novels try 
unsuccessfully t o forc e th e lega l proces s t o focu s o n th e relationshi p be -
tween societ y an d th e allege d criminal . Th e blac k rag e defens e ha s suc -
ceeded in the same endeavor. Although thi s book concentrates o n Africa n 
Americans, i t also discusses cases in which the environmental defens e ha s 
been extende d t o a  Nativ e America n wh o kille d a  policeman , an d t o a 
poor white ex-convict who robbed si x banks. 

There has been growing criticism of the political separation o f the races 
in th e Unite d States . Socia l criti c Tod d Gitlin , i n hi s boo k The  Twilight 
of Common  Dreams,  write s tha t w e hav e develope d a n "obsessio n wit h 
difference" an d hav e falle n int o "identit y politics " i n whic h cultura l an d 
political debate s pi t rac e agains t race , gender agains t gender , an d lifestyl e 
against lifestyle. Although the black rage defense, by its very name, empha-
sizes race, it i s actually an attemp t t o bring al l Americans close r together . 
Its premis e i s tha t althoug h ther e ar e essentia l difference s i n th e way s 
people gro w up , ther e ar e profoun d underlyin g similaritie s i n thei r re -
sponses t o deprivation , violence , an d injustice . Closin g ou r eye s t o th e 
impact o n socia l behavior o f factor s suc h a s racism an d povert y take s u s 
down th e pat h t o eve r mor e prison s an d executions . W e wil l b e locke d 
into these and other fruitless response s to crime unless we cross racial and 
class barrier s i n orde r t o understan d th e socia l force s tha t contribut e t o 
crime. Th e blac k rag e defens e play s on e smal l par t i n th e ver y large an d 
important movemen t t o break down thos e barriers . 



The sword comes into the world 
because of justice delayed and 
justice denied. 
—The Talmud, Pirkei; Avot 5:11 

Chapter 1 

The Black Rage Defense, 1846 : 
The Trial of William Freema n 

The first  recorde d blac k rag e defens e too k plac e i n 1846 . The partie s in -
volved included the son of an ex-slave and the wealthiest family in Cayuga 
County, Ne w York . Th e prosecuto r wa s th e so n o f a  U.S . president, an d 
the defens e lawye r wa s a  forme r governo r o f Ne w York . Th e tria l wa s 
described as "one of the most interesting and extraordinary crimina l trial s 
that eve r occurred i n our country." 1 I t is a story of oppression an d blood . 
It is a story of race and America . 

William Freema n wa s born i n a  little settlemen t calle d Ne w Guinea , a 
half mile from th e town of Auburn, New York, in the year 1824. His father , 
James, a former slave , had bee n abl e to purchas e hi s freedom i n 1815 . His 
mother, Sally , was part Nativ e American, par t African American , an d was 
said t o hav e som e Frenc h blood . Therefore , William , o r Bil l a s h e wa s 
called, was considere d a  "quadroo n o f Tarta r an d Africa n descen t wit h a 
visage strongly marked with the distinctive features of the North American 
Indian." 

Sally's tribe was virtually wiped ou t i n th e are a nea r Berkshire , Massa -
chusetts. She was a house servant and was sent to work in Auburn i n 1817. 

9 
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There she and James were married, and William was born. Just three years 
after Bil l was born, hi s fathe r fel l of f th e doc k wher e h e wa s working i n 
Albany and died from th e injuries. As was the custom with black children , 
Bill was sent to work as a servant boy for a  white family when he was only 
seven year s old . Whe n h e wa s nin e h e wa s transferre d t o th e famil y o f 
Ethan Warden, but h e was fired because "o f an uncontrollabl e dispositio n 
for pla y with othe r colore d boys, which rendere d hi s services valueless." 

Bill was then sen t to work in the home o f a judge. But he often lef t th e 
estate t o play  i n th e countryside . H e was s o goo d a t figuring  ou t ho w t o 
get away that thi s skil l was blamed o n hi s Indian heritage . 

In th e winte r h e worke d doin g househol d chore s fo r a  famil y name d 
Lynch. Whe n h e wa s truan t i n hi s duties , Mrs . Lync h woul d whi p him . 
Finally, unabl e t o bea r thes e whippings , th e littl e bo y escape d fro m th e 
house and in his night clothes , in the freezing Ne w York winter, fled hom e 
to his mother . 

As Bill grew up h e worked man y places i n an d aroun d Auburn , some -
times i n privat e homes , sometime s a s a  waiter i n loca l hotels . He was a n 
intelligent, friendly , hones t teenage r wh o occasionall y drank , a s di d hi s 
mother. When h e was sixteen, however, an even t took plac e that change d 
his life forever . 

A woman name d Marth a Godfrey , i n a  town five  miles fro m Auburn , 
had on e of her horses stolen. Bill , who had been in the area, was arrested . 
After a n examinatio n b y the magistrate , however , h e was released . Week s 
later the horse was found i n a  nearby county . I t had bee n sol d by a  black 
man name d Jac k Furman. Furma n kne w that Bil l had been a  suspect an d 
blamed th e thef t o n him . Bil l wa s agai n arrested . Afte r a  mont h i n jail , 
frightened an d desperate , he managed t o break the lock of his cell, and h e 
and anothe r prisone r escaped . His cellmate was captured almos t immedi -
ately, but Bil l reached th e woods an d fo r tw o weeks was able to avoi d th e 
search parties . Finally , h e wa s caugh t i n a  nearb y tow n an d returne d t o 
jail. Two months late r he went on tria l for larcen y and breaking jail. 

There wer e onl y thre e witnesse s fo r th e prosecution . Mrs . Godfre y 
testified t o the loss and recover y of her horse . Mr. Doty, a neighbor, testi -
fied that he saw a Negro on the horse the night i t was stolen. Jack Furma n 
said tha t h e went t o th e stabl e with Bil l and sa w him stea l it . Bil l testifie d 
that h e wa s innocen t an d tha t h e ha d onl y broken ou t o f jail because h e 
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had hear d Furma n wa s going to li e about hi m i n orde r t o avoi d prosecu -
tion. 

The jur y convicte d Bill , an d h e wa s sentence d t o five  years a t on e o f 
two large penitentiaries i n New York, the State Prison a t Auburn. Charge s 
against Furma n were dismissed. Evidence was later discovered tha t place d 
Bill a t a  different locatio n o n th e nigh t th e hors e wa s stolen . Furman , i n 
the meantime , wa s arreste d fo r anothe r hors e thef t an d wa s trie d an d 
sentenced t o prison . Bu t i t was too lat e fo r Bill ; he ha d bee n shippe d of f 
to what would become a  nightmare o f tragic proportions . 

When sixteen-year-ol d Bil l arrived a t the prison h e began t o weep. Ev-
ery perso n ha s a  littl e plac e i n hi s o r he r sou l wher e hop e i s kep t alive . 
Even thoug h Bil l ha d live d unde r a n unjus t system , som e smal l par t o f 
him believe d i n justice. He was aware that ne w evidence had bee n foun d 
proving he was nowhere nea r th e stable of the stolen horse , so Bil l waited 
to be se t free , bu t n o relie f came . The eye s o f justice wer e indeed , i n th e 
words of the poet Langsto n Hughes , "two festering sores." 2 How long can 
a man—or a  sixteen-year-old boy—be i n a prison cel l wondering why he 
has bee n locke d awa y fo r a  crim e h e di d no t commit , withou t terribl e 
changes taking place in his psyche? 

Bill ha d bee n sentence d t o har d labor . Th e priso n ha d man y shop s 
where convict s worke d unde r th e supervisio n o f private contractors . Fo r 
two years Bil l worked, mainl y filing iron fo r plating . As time went o n Bil l 
became les s intimidated an d mor e angry . H e resolve d t o struggl e fo r th e 
justice he fel t h e deserved. H e told hi s bosses he should no t hav e to wor k 
because h e ha d don e nothin g t o deserv e bein g locke d u p i n prison . Th e 
response h e receive d wa s threat s o f punishment . S o Bil l worked les s an d 
less, which created hostility among his bosses, who viewed him as ignorant 
and incorrigible . 

The keeper o f the sho p where Bil l worked mos t o f the time was a man 
named Jame s Tyler . Tyle r di d no t lik e Bill' s attitud e an d fel t h e wa s no t 
doing enough work . He repeatedly threatened Bil l with punishment . On e 
day Tyle r tol d Bil l he didn' t wan t t o hea r an y mor e excuse s abou t bein g 
imprisoned. H e sai d h e was done tryin g t o tal k t o hi m an d wa s going t o 
flog him . H e ordered Bil l to tak e of f hi s clothes , and the n turne d aroun d 
to get a cat-o'-nine-tails. Tyler later claimed tha t a t this point Bil l attacked 
him, an d tha t durin g th e fight  Bil l go t hol d o f a  knife . Thi s wa s neve r 
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confirmed b y any othe r witnesses . Bu t on e thin g wa s clear : Tyle r hi t Bil l 
on th e left sid e of his head with a  large board tha t broke into pieces fro m 
the force of the blow. Tyler denied that the blow could have hurt Bill . Years 
later, however , a  medica l examinatio n confirme d tha t th e forc e o f th e 
board o n Bill' s lef t ea r ha d broke n th e ea r dru m an d permanentl y dam -
aged his left tempora l bone . 

Bill was now dea f i n hi s lef t ear . His spiri t seeme d broken . H e worke d 
carrying yarn t o an d from  th e dy e shop. He became sullen , morose , an d 
easily provoked . H e ha d tw o fights  wit h othe r convict s ove r mino r dis -
putes, and both times Bill was flogged. The second time, the whipping was 
so bad tha t h e coul d pu t hi s fingers  int o th e hol e tha t ha d bee n cu t be -
tween his ribs. 

His mental condition deteriorated . Prison rule s did not allow conversa-
tion between inmates , and prisoners were supposed t o talk to their bosse s 
and guard s onl y when i t wa s necessary i n performin g thei r duties . Wit h 
such disciplinar y rules , n o on e recognize d Bill' s worsenin g condition . 
They stereotyped him a s a stupid, childlike Negro with a  bad attitude . His 
brother-in-law, Joh n Depuy , came to the prison five times to visit Bill . He 
was shocked at Bill's state. He came home to tell Bill's mother tha t her so n 
had becom e deranged . The mother wa s so pained b y what ha d happene d 
to her son that she was unable to bring herself to go to the prison and fac e 
Bill. 

After five  year s o f prison , th e da y o f Bill' s releas e arrived . Th e priso n 
chaplain offere d hi m a  Bible , but Bil l couldn' t read . The n th e cler k tol d 
him t o sig n a  vouche r t o receiv e tw o dollars . Bil l looke d a t th e vouche r 
and said , "I have been in prison five years unjustly, an d ain' t going to settle 
so." The prison officer s an d the chaplain laughed . 

John Depu y took him fro m th e cold , foreboding hall s of Auburn Stat e 
Prison. Bil l hardly recognize d hi s brother-in-law. A s they travele d home , 
Bill sai d h e ha d accidentl y broke n a  dinne r knif e whil e eatin g an d th e 
guards had threatened to give him five more years in prison. He was afrai d 
and aske d Joh n i f the y coul d d o tha t t o him . Ove r an d ove r h e sai d h e 
needed t o find  th e peopl e who ha d cause d hi m t o b e imprisone d an d t o 
make them pa y him fo r th e injustice h e had suffered . 

For months he lived with John . The people who had known him , bot h 
black an d white , wer e stunne d b y th e change s i n him . H e rarel y talked , 
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and whe n h e did h e often mad e littl e sense . People had describe d hi m a s 
"a lad of good understanding and of kind and gentle disposition." Now he 
seemed stupid , angry , an d pron e t o brea k ou t i n lou d laughte r fo r n o 
reason. 

One day , Bil l walked th e fiv e mile s t o Mrs . Godfrey' s hous e an d tol d 
her tha t h e was innocent o f stealing her hors e an d tha t h e wanted he r t o 
pay him a  settlement. She felt sorr y for hi m an d gave him som e cakes. He 
left quietly . 

Bill then wen t t o a  lawyer an d aske d fo r a  warrant fo r th e ma n whos e 
testimony ha d pu t hi m i n prison , sayin g tha t h e wanted t o ge t damages . 
The lawyer's clerk told him t o go to the justice of the peace's office. A  few 
days later he went t o see a lawyer name d Lyma n Paine , who was a justice 
of the peace . Bil l said h e wanted " a warrant fo r th e ma n wh o pu t m e t o 
State Prison. " Pain e tol d hi m tha t th e onl y warran t h e coul d mak e ou t 
would be fo r perjury , an d tha t h e would nee d detaile d fact s t o issu e suc h 
a warrant. Bu t Bil l could no t understan d an d just kep t repeatin g himself . 
Finally, Bil l threw a  quarter o n th e tabl e an d said , "Sir , I  deman d a  war -
rant." He soon left th e office bu t returned i n the afternoon an d gave Paine 
the names of Mr. Doty and Mrs. Godfrey. Pain e would not issue a warrant 
and sent him away again. Refused a  warrant, but unwillin g to give up, Bill 
went to another justice two days later. Again he was denied a  warrant an d 
was informed tha t ther e was no lega l remedy for hi s problem . 

During th e sam e period o f time, Bil l went t o th e Joh n Van Nest farm , 
on Owasc o Lake , fou r mile s fro m Auburn . Th e Va n Nest s wer e a  ver y 
wealthy and well-respected family . They had no previous relationship with 
Bill an d ha d neve r see n hi m before . H e aske d fo r a  job, was politel y re -
fused, an d lef t th e farm . 

After bein g refuse d a  warrant an d visitin g th e Va n Nes t farm , Bil l be-
came more and mor e agitated . He bought tw o knives and, while showin g 
them t o Joh n Depuy , starte d t o threate n him . Afte r Joh n calme d hi m 
down, Bil l said tha t h e had foun d th e folk s tha t ha d pu t hi m i n prison — 
"they were Mr. Van Nest"—and tha t h e was going to kil l them. 

On th e night o f March 12,1846 , twenty-two-year-old Willia m Freema n 
left th e settlemen t a t New Guinea wit h hi s knives, drank a  pint o f liquor , 
and walke d t o th e Van Nes t farm . H e walked bac k an d fort h outsid e th e 
yard, until after a  long wait he saw Mrs. Van Nest open the back door an d 
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step outside . H e ra n towar d he r an d bega n stabbin g her . He r husband , 
John Va n Nest , hear d he r scream s an d opene d th e door . Bil l jumped o n 
him an d quickl y killed him . H e then ra n upstair s an d int o a  room wher e 
George, their two-year-old son , was sleeping, stabbing the boy so hard th e 
knife pierced the bed. One of the men in the house, Cornelius Van Arsdale, 
confronted Bil l an d wa s als o stabbed , bu t h e manage d t o hi t Bil l with a 
candlestick an d knoc k hi m dow n th e stairs . As Bil l lef t th e hous e h e ra n 
into Mrs . Wyckoff , th e mother-in-law , wh o attacke d hi m wit h a  carvin g 
knife an d severe d the tendons i n his wrist. In the struggle , he stabbed he r 
in th e stomach . Sh e too woul d die , two day s later . Bil l ran t o th e stable , 
took an old horse , and fled . 

After som e mile s th e hors e gav e ou t an d fell . Bil l killed th e hors e an d 
stole another from a  nearby barn. By the next day he was forty mile s away 
in anothe r village . When h e trie d t o sel l the horse , people became suspi -
cious and called the authorities. A Mr. Alonzo Taylor found Bil l in Gregg' s 
Tavern and arrested him. He accused Bill of the murder. When Bil l denied, 
Taylor said , "You black rascal , you d o know about it, " and raise d hi s can e 
to hi t him . H e wa s stoppe d fro m strikin g Bill , bu t h e the n allowe d tw o 
men t o tak e Bil l int o anothe r roo m "t o ge t somethin g ou t o f him. " Th e 
two me n bea t Bill . He was the n take n bac k t o th e Va n Nes t farm , wher e 
he wa s identifie d b y Va n Arsdale . H e wa s continuall y interrogate d an d 
gave many different responses , from denial s to statement s tha t h e wante d 
to ge t paid fo r bein g in prison, to sentence s that just mad e n o sense . On e 
sentence, however , di d mak e sense . Bil l said : "Yo u kno w ther e i s n o la w 
for me. " 

As word o f th e murder s spread , peopl e fro m al l ove r th e countrysid e 
gathered a t the Van Nest farm. Whe n Bil l was brought ther e to be identi -
fied the crow d screame d fo r hi s death . They called ou t tha t h e shoul d b e 
put o n a  rack , o r burne d a t th e stake . Som e peopl e ha d brough t rope s 
and calle d fo r a  lynching . However , th e officer s "b y a  diversio n artfull y 
contrived" escape d fro m th e mo b an d manage d t o get  Bil l safely int o th e 
county jail . Th e moo d i n Aubur n an d Cayug a Count y wa s ugly . Peopl e 
were outraged when anyone even raised the idea that Bil l might have been 
insane. The funera l service s acte d a s a  platform fo r Reveren d A . B. Win-
field, who use d th e sa d occasio n t o sti r u p hatre d agains t th e "assassin " 
and t o lobby for th e death penalty . Winfield's speec h i s one tha t coul d b e 
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given toda y by proponents o f capita l punishment , a s it criticized lawyers , 
judges, and th e appeals process . 

Winfield warne d agains t "adroi t counsel " wh o woul d us e confusio n 
and sympath y to perver t th e law. He raise d th e specte r o f judges infecte d 
with sympathy who would thereby charge the jury in favor o f the criminal . 
And h e warne d tha t th e appeal s proces s migh t pu t of f th e tria l s o lon g 
that witnesses would die . He railed agains t "fals e sympathy, " which woul d 
lead th e murdere r t o b e acquitted . H e conclude d b y appealing t o th e as -
sembly "to maintain th e laws of their country inviolate" and put the mur -
derer to death . 

Given the atmosphere o f the day, and th e fact tha t the jurors would b e 
drawn fro m th e sam e count y i n whic h Winfiel d spoke , the reverend' s ti -
rade served to inflame peopl e even more against Bil l and a  possible insan -
ity defense. His sermon was published and thousands of copies were given 
away free throughout th e state of New York. The public was characterize d 
by one of Bill's attorneys as having "a demon thirst for blood, and unchris -
tian thirs t fo r revenge. " The Albany Argus  observed : "I t wa s with th e ut -
most difficulty tha t the people of Auburn coul d be prevented from execut -
ing summary justice upon th e fiend  i n human shape." 3 

Bill, meanwhile , sa t i n hi s ston e cell , chaine d a t al l times , a s peopl e 
from th e communit y cam e an d peere d throug h th e bar s o f th e cel l an d 
doctors, law officers, an d eve n the distric t attorne y were allowed t o ques -
tion him . 

As William Freeman lay chained in his cell, William Seward, the forme r 
governor o f New York and one of America's most prestigious lawyers, was 
talking with friend s an d associate s fro m Auburn . A  few o f them pleade d 
with him t o take up Bill' s defense. What kin d o f man wa s William Henr y 
Seward, an d wh y would h e defen d suc h a n unpopula r case ? Sewar d wa s 
born i n th e far m countr y o f New York State i n 1801 . His parent s wer e o f 
English, Welsh , an d Iris h extraction , leavin g Sewar d wit h a n affinit y fo r 
Irish independenc e fro m Grea t Britain . His father, a  Jeffersonian Republi -
can, wa s a  doctor , merchant , lan d speculator , an d count y judge . Hi s 
mother wa s a  compassionat e woman , wel l respecte d i n th e community . 
Over th e year s hi s fathe r amasse d a  fortune , an d Henr y (a s h e wa s the n 
called) an d hi s fou r sibling s gre w u p i n comfortabl e surroundings . I n 
accordance with hi s father' s wishes , Henry went t o colleg e and the n too k 



16 Th e Black Rage Defense, 1846 

up th e study of law. He studied i n schoo l for on e year and apprentice d i n 
a la w offic e fo r anothe r year . At th e ag e o f twenty-tw o Henr y passe d hi s 
bar examination . H e wen t t o Aubur n an d bega n t o practic e la w i n th e 
same firm  a s Judg e Elija h Miller , a  fortuitou s mov e bot h professionall y 
and socially. He met the judge's daughter, Frances, and two years later they 
were married. France s was an intelligent , strong , empathetic woman wit h 
a liberal Quaker background . 

In 1830 , Sewar d wa s electe d t o th e stat e senat e o n th e freedo m an d 
social equality program o f the Anti-Mason party . He developed a  reputa -
tion a s a man who could forge idealism with politica l pragmatism. In 1838 
he wa s electe d governo r o f Ne w Yor k o n th e Whi g part y platform . A n 
effective an d respected politician, Seward advocated for penal reform, edu -
cation fo r women , an d school s fo r immigrants . When hi s term ende d h e 
returned t o privat e la w practice i n Auburn , an d n o on e doubte d tha t a t 
the propitious time he would agai n hold publi c office . 

When William Freeman was captured an d taken to jail, Frances Seward 
stood looking out the window of her house and watched the mob paradin g 
along Sout h Stree t yellin g fo r Bill' s death . Sh e wa s quit e shake n b y th e 
hate an d thirs t fo r vengeanc e sh e witnessed . Sh e was als o shake n b y th e 
murders. Sh e ha d know n th e Va n Nes t family , an d indeed , he r husban d 
had don e lega l work fo r them . Sh e wrote t o Henr y i n Albany , describin g 
what sh e had see n and expressin g concern fo r th e prisoner . 

Seward ha d develope d a n interes t i n th e insane . Hi s expertis e wa s s o 
great tha t socia l reformer Dorothe a Di x visited hi m i n Auburn i n 184 3 to 
get advic e o n ho w t o improv e condition s fo r th e mentall y ill . Month s 
before Bil l kille d th e Va n Nes t family , Sewar d represente d anothe r ma n 
accused o f murder . Th e tria l o f tha t man , a  black convic t name d Henr y 
Wyatt, had taken place in Auburn. Seward defended Wyatt , who had killed 
another convict , o n th e ground s o f insanit y an d obtaine d a  hun g jury . 
Retrial wa s se t fo r June . Sewar d wa s encourage d t o tak e Bill' s cas e an d 
thereby increas e hi s knowledge an d skil l i n th e defens e o f th e criminall y 
insane. He hoped that , through hi s defense o f the case, the law of insanity 
would b e develope d t o a  mor e scientifi c and , i n Seward' s mind , mor e 
humanistic level . 

Seward was also drawn t o Bill' s case due to hi s sympathy fo r th e black 
race and his hatred of slavery and racism. Although he believed that whites 
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were a  "superior race " to blacks, he also believed an d fough t fo r th e righ t 
of all men t o vote. In 184 6 he had declare d tha t h e would "giv e the ballo t 
to every man, learned o r unlearned , bound o r free." 4 

Along with hi s genuine humanitarianism , Sewar d als o too k Freeman' s 
case fo r pragmati c politica l reasons . Sewar d wa s a  membe r o f th e Whi g 
party. Its opposition, the Democratic party, was controlled by the proslav-
ery forces of the South. The Democratic party had shown signs of growing 
strength i n the North. At the same time, the antislavery Liberty party was 
gaining adherent s i n th e North . Sewar d wa s afraid tha t th e Libert y part y 
would tak e vote s awa y from  th e Whi g party , resultin g i n a  Democrati c 
party victory in New York and i n the nation. Seward and other influentia l 
Whigs pushed their compatriot s to adopt positions against slavery and fo r 
Negro suffrage . H e hoped hi s defenses o f Wyatt an d Freema n woul d gai n 
publicity fo r th e Whi g progra m an d expos e th e horror s o f th e existin g 
racist system . 

When Sewar d returned t o his home and law office i n Auburn an d peo -
ple heard that he was preparing to take Bill's case, he began to receive hate 
mail an d som e o f hi s friends  urge d hi m t o reconsider . Hi s father-in-la w 
told him to "abandon th e nigger." But Frances encouraged her husband t o 
defend Bill . He agree d wit h her , an d ultimatel y France s became activ e i n 
the defense , doin g research o n menta l illness . Seward's strong feelings ar e 
evident i n a  letter he wrote to his best friend, Thurlo w Weed. 

There is a busy war around me, to drive me from defending and securing a 
fair trial for the negro Freeman. People now rejoice that they did not lynch 
him; but they have all things prepared fo r . . . a  mock trial H e is deaf, 
deserted, ignorant , an d hi s conduc t i s unexplainable o n an y principle o f 
sanity. It is natural that he should turn t o me to defend him . If he does, I 
shall do so. 

Seward met with Freeman , who agreed that Sewar d and two other law-
yers would defen d him . There were almost n o black lawyers in th e entir e 
United States . Two years earlier , in 1844, Macon B . Allen, the first  Africa n 
American attorne y in America, was first allowed to practice law in Maine. 

The preliminary hearing began i n Auburn o n Jun e 1 , 1846, after a  mo-
tion to change venue to a location where the public was not as enraged and 
potentially prejudiced was denied. Judge Bowen Whiting presided over the 

.. . .
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trial, and State Attorney General John Van Buren, son of former presiden t 
Martin Van Buren, was sent from Alban y to prosecute the case. 

Under the law as it now exists, a judge determines whether a  defendan t 
is sane enoug h t o stan d trial . Th e rul e i s that a  person ha s t o b e abl e t o 
understand th e natur e o f the proceeding an d t o help hi s lawyer prepare a 
defense b y providing facts , witnesses , an d potentia l evidence . I f a  defen -
dant canno t d o thes e things becaus e o f a  mental illness , he i s considere d 
incompetent t o stan d trial . Suc h a  person i s kept i n custod y unti l h e re -
gains, if ever, enough sanity to go through a  trial. The requirements o f the 
law were generall y th e sam e i n 1846 , except tha t a  jury decide d th e issu e 
of competency to stand trial . 

In Freeman' s case , the jury decide d b y a  vote o f eleve n t o on e tha t h e 
was "sufficientl y sane " t o g o throug h a  trial . Ther e wa s a  stron g feelin g 
among those sympatheti c t o Bil l that th e jury was prejudiced agains t hi m 
and tha t th e judge was making every ruling agains t him . Sewar d als o was 
upset an d wrot e t o hi s frien d Weed , " I a m crushe d betwee n th e nethe r 
millstones o f judicial tyranny an d popula r anger . But there will  be a  con-
soling reflectio n b y an d b y tha t I  wa s no t guilt y o f hangin g th e poo r 
wretches whom th e State Prison tormentor s driv e to madness. " 

After th e preliminar y hearing , Sewar d wa s force d t o retr y th e cas e o f 
the convict. Wyatt was convicted and sentenced to be hanged. Seward then 
had onl y a  few weeks to prepar e Freeman' s trial , which bega n o n Jul y 10, 
after a  motion fo r a  continuance was denied . 

The jury consiste d o f twelve white men ; at tha t time , women wer e no t 
allowed to serve as jurors. Among the twelve were three abolitionists . Th e 
prosecutor aske d the m th e followin g question : "Suppos e i t shoul d b e 
proved tha t the prisoner i s a poor demente d negro , would you think soci -
ety ough t t o b e punishe d an d no t th e negro? " Juro r Norma n Peter s re -
plied, " I shoul d hol d hi m responsibl e th e sam e a s an y othe r man. " Th e 
prosecutor wa s satisfied wit h th e answer s th e me n gav e and lef t the m o n 
the jury. 

The stat e presented it s case , calling seventy-tw o witnesses . As in mos t 
insanity cases , the prosecution attempte d t o elici t evidenc e tha t showe d a 
rational plannin g an d executio n o f the crime , fro m whic h th e jury coul d 
infer tha t th e defendan t kne w what h e was doing was wrong an d tha t h e 
was in control of his actions. The testimony showed that a  week before th e 
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murders Bill bought two knives, that he hid the knives, and that he wanted 
to ge t th e person s wh o cause d hi m t o b e sen t t o prison . Th e evidenc e 
showed that he waited outside the Van Nest farm before trying to enter, and 
that afte r th e murders he attempted a n escap e and lie d when captured . I n 
addition t o th e la y witnesses , eigh t physician s testifie d t o thei r opinion s 
that Bil l wa s no t insane . Dr . Bigelow , a  leadin g witnes s fo r th e state , 
summed up their medical case when he testified: " I believe him to be a dull, 
stupid, moody, morose, depraved, degraded negro, but not insane." 

Bill sat a t the counse l table and watched th e proceedings, which woul d 
likely have been even more traumatic for him had he been able to compre-
hend what was taking place. He sat quietly, his small body (five-foot-seven , 
115 pounds) slumpe d over . H e laughe d fo r n o reason . H e continuall y 
smiled, seemingl y unawar e o f th e hat e directe d a t hi m i n th e crowde d 
courtroom.5 

After th e prosecutio n finished,  Sewar d bega n hi s defense . H e calle d 
thirty-six witnesses , among them nin e doctor s who testifie d tha t Willia m 
Freeman wa s insane a t th e tim e h e committe d th e murders . Th e essenc e 
of th e psychiatri c defens e wa s tha t h e suffere d fro m a  delusio n tha t th e 
Van Nest famil y ha d cause d hi m t o be pu t i n priso n fo r stealin g a  horse . 
Obviously, claimed Seward , this was a delusion because the Van Nest fam -
ily had nothin g t o d o wit h th e horse-stealin g case . This delusio n wa s s o 
strong tha t i t overwhelme d Freeman' s rationa l thought ; th e crimina l ac t 
he committed wa s "an immediate , unqualified offsprin g o f the delusion. " 

There wa s a  grea t dea l o f testimony regardin g menta l disease , bu t th e 
heart o f Seward's defense was to explain ho w social conditions cause d th e 
insanity. H e would no t hav e calle d hi s strateg y a  black rag e defense . Th e 
very word s "blac k rage " woul d hav e conjure d u p a  strong , blac k ma n 
acting in rebellio n agains t hi s oppression. Seward , limited by his own ra -
cial prejudices , fel t mor e comfortabl e describin g Bil l a s a  "child " an d a 
"wretch." Th e implication s o f a  blac k ma n s o enrage d a t hi s conditio n 
that he would strike out agains t white people were not only terrifying, bu t 
threatened the entire social construct o f blacks as a docile, weak, subservi-
ent race . S o Sewar d di d no t tal k abou t blac k rage ; h e probabl y di d no t 
even conside r it . He did understand , however , tha t black s lived unde r a n 
unfair, oppressiv e system . H e recognize d tha t suc h a  syste m ha d drive n 
Freeman ma d an d was willing to put th e system o f racism o n trial . 
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Seward's two-day-long closin g argument give s flavor and politica l con -
text to the case . He showed n o hesitation i n putting forwar d th e theme o f 
racial injustice, arguing that i f a white man o r white woman had exhibite d 
the sign s of menta l diseas e that Freema n exhibited , hi s o r he r cas e would 
have been dismissed . 

Seward argued that prejudice infecte d th e standards by which his client 
was judged. The symptoms o f Freeman's menta l disorde r were being mis-
interpreted simpl y as the normal behavior o f an inferio r race . He pleade d 
with th e jury to loo k deepe r tha n thi s stereotype an d t o trea t Freema n a s 
a man . 

An inferior standar d of intelligence has been set up here as the standard 
of the Negro race, and a false one as the standard of the Asiatic race. This 
Prisoner traces a  divided lineage. On the paternal sid e his ancestry i s lost 
among th e tige r hunter s o n th e Gol d Coas t o f Africa , whil e hi s mothe r 
constitutes a portion of the small remnant of the Narragansett tribe. Hence 
it is held that the Prisoner's intellect is to be compared with the depreciating 
standard o f the African , an d hi s passions wit h th e violen t an d ferociou s 
character erroneousl y impute d t o the Aborigines. Indications o f manifes t 
derangement, or at least of imbecility, approaching to Idiocy, are, therefore 
set aside , on the ground tha t the y harmonize with th e legitimate but de -
graded characteristics of the races from which he is descended. You, gentle-
men, have , or ough t t o have , lifted u p you r soul s abov e th e bondag e o f 
prejudices so narrow and so mean as these. 

At thi s point , Sewar d pursue d a  strateg y quit e commo n i n th e nine -
teenth century : h e brought religio n int o hi s argument . H e reminde d th e 
jurors tha t al l men , includin g blac k men , wer e create d b y God . H e at -
tempted t o reac h throug h thei r prejudic e an d feeling s o f superiority , t o 
their share d Christia n belief s tha t al l men ar e brothers. 

The colo r o f the Prisoner' s skin , and th e for m o f hi s features , ar e no t 
impressed upon the spiritual, immortal mind which works beneath. In spite 
of human pride , he is still your brother, and mine , in form an d color ac-
cepted and approved by his Father, and yours and mine, and bears equally 
with u s th e proudes t inheritanc e o f ou r race—th e imag e o f ou r Maker . 
Hold him then to be MAN. Exact of him all the responsibilities which should 
be exacted under like circumstances if he belonged to the Anglo-Saxon race, 
and make for him al l the allowances which, under like circumstances, you 
would expect for yourselves. 
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Seward sough t t o demonstrat e tha t Bil l went insan e b y describin g hi s 
life. Althoug h h e mentione d hereditar y insanit y a s a  predisposing cause , 
pointing ou t tha t Bill' s aun t die d i n a  lunati c asylu m an d tha t hi s uncl e 
was considere d a  lunatic , h e focused  primaril y o n th e socia l condition s 
under which blacks suffered . 

If neglec t o f educatio n produce s crimes , i t equall y produce s Insanity . 
Here was a bright, cheerful, happ y child, destined to become a member of 
the social state, entitled by the principles of our Government to equal ad-
vantages for perfecting himsel f in intelligence, and even in political rights, 
with each of the three millions of our citizens, and blessed by our religion 
with equal hopes [But ] there was no school for him . . . ther e has been 
no school here for children of his caste. A school for colored children was 
never establishe d here , an d al l th e commo n school s wer e close d agains t 
them. 

Seward explaine d tha t whe n h e trie d t o sen d colore d childre n wh o 
worked fo r hi m t o schoo l wit h hi s ow n children , the y were sen t bac k t o 
him with a  message that black children coul d no t g o to the school . 

He described how Bill was "subjected, i n his tender years , to severe and 
undeserved oppression, " recountin g ho w Bil l was whipped b y the famil y 
he worke d for , beate n a t anothe r hous e becaus e h e forgo t t o retur n a n 
umbrella, falsel y convicte d o f stealin g a  horse , an d a t onl y sixtee n year s 
old sent to a state prison instead of a house of refuge. Seward railed agains t 
the prison , sayin g that "mer e imprisonmen t i s often a  cause o f insanity. " 
In Bill' s experienc e priso n wa s a  terribl e nightmare , filled  wit h beatings . 
The resul t was a descent int o madness . Sewar d describe d i t thus : "Such a 
life, so filled with neglect , injustice an d severity , with anxiety , pain, disap-
pointment, solicitud e an d grief , woul d hav e it s fitting  conclusio n i n a 
madhouse." 

An understandin g o f racia l oppressio n wa s a t th e hear t o f Seward' s 
masterful closin g arguments as he attempted to illustrate the consequences 
of Bill' s treatmen t a t th e hand s o f a  prejudice d lega l an d pena l system . 
One o f the mos t powerfu l expression s o f thi s injustic e wa s articulated i n 
John Depuy' s testimony , repeate d b y Sewar d i n hi s closin g argument : 
"They hav e mad e Willia m Freema n wha t h e is , a  brute beast ; the y don' t 
make anything else of any of our peopl e but brut e beasts." 

In the cross-examination o f the black witnessess, Hiram Depuy' s com -

. .. .
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mon-law wife , Deborah , wa s attacke d fo r no t bein g legall y married , an d 
Bill's mother , Sall y Freeman , wa s characterize d b y th e prosecutio n a s a 
drunk. Seward' s defens e o f thes e witnesse s i s interestin g becaus e i t pro -
vides us with a  window int o th e philosophica l view s o f a  racist nineteenth -
century Americ a an d expose s th e paternalis m an d notion s o f superiorit y 
of William Sewar d himself , on e o f th e country' s leadin g whit e liberals . 

Deborah D e Pu y i s also assaile d a s unworth y o f credit . Sh e call s hersel f 
the wife o f Hiram D e Puy , with who m sh e has live d ostensibl y i n th e rela -
tions o f seve n years , in , I  believe , unquestione d fidelit y t o hi m an d he r 
children. But i t appears that sh e has not been married with the proper lega l 
solemnities. If she were a white woman, I  should regar d her testimony wit h 
caution, bu t th e securitie s o f marriag e ar e denie d t o th e Africa n rac e ove r 
more than hal f this country. I t is within ou r ow n memor y that th e master' s 
cupidity coul d divorc e husban d an d wif e withi n thi s State , an d sel l thei r 
children int o perpetua l bondage . Since the Act of Emancipation here , what 
has bee n don e b y th e whit e ma n t o lif t u p th e rac e fro m th e debasemen t 
into which h e has plunged it ? Let us impar t t o Negroes the knowledge an d 
spirit o f Christianity, and share with them th e privileges, dignity and hope s 
of citizens and Christians , before w e expect o f them purit y and sel f respect . 

But, gentlemen, even in a  slave State, the testimony of this witness woul d 
receive credi t i n suc h a  cause , for Negroe s ma y be witnesse s ther e fo r an d 
against person s o f their ow n caste . It i s only when th e life , liberty o r prop -
erty o f the white ma n i s invaded, tha t th e Negr o i s disqualified. Le t u s no t 
be to o severe . There wa s onc e upo n th e eart h a  Divin e Teache r wh o shal l 
come agai n t o judg e th e wor k i n righteousness . The y brough t t o hi m a 
woman take n i n adultery , an d sai d t o hi m tha t th e la w o f Mose s directe d 
that suc h shoul d b e stone d t o death , an d h e answered : "Le t hi m tha t i s 
without si n cas t the first  stone." 

Seward's defens e o f Sall y Freema n show s hi s heartfel t compassio n an d 
his sham e fo r wha t th e whit e ma n di d t o African s an d Indians . Ye t eve n 
here, th e diseas e o f superiorit y seep s throug h hi s oratory . 

The testimon y o f Sall y Freeman , th e mothe r o f th e Prisoner , i s ques -
tioned. Sh e utter s th e voic e o f nature . Sh e i s the guardia n who m Go d as -
signed t o study , t o watch , t o learn , t o know wha t th e Prisone r was , and is , 
and to cherish the memory of it forever. She could not forget i t if she would. 
There i s no t a  blemis h o n th e perso n o f an y on e o f us , bor n wit h u s o r 
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coming fro m diseas e or accident , no r hav e we committed a  right o r wron g 
action, tha t ha s no t bee n treasure d u p i n th e memor y o f a  mother . Juror ! 
roll u p th e sleev e fro m you r manl y arm , an d yo u wil l find a  sca r ther e o f 
which you know nothing. Your mother will give you the detail of every day's 
progress o f the preventive disease . Sally Freeman ha s the mingled bloo d o f 
the Africa n an d India n races . Sh e i s nevertheles s a  woman, an d a  mother , 
and natur e bear s witnes s i n ever y climat e an d ever y country , t o th e sin -
gleness and uniformit y o f those characters . I  have known an d prove d the m 
in th e hove l o f th e slave , an d i n th e wigwa m o f th e Chippewa . Bu t Sall y 
Freeman ha s bee n intemperate . Th e whit e ma n enslave d he r ancestor s o f 
the one race , exiled and destroye d thos e o f the other , an d debase d the m al l 
by corrupting thei r natura l an d healthfu l appetites . She comes honestl y b y 
her onl y vice. Yet when sh e come s her e t o testif y fo r a  life tha t i s dearer t o 
her than he r own, to say she knows her ow n son , the white man say s she is 
a drunkard ! Ma y Heave n forgiv e th e whit e ma n fo r addin g thi s last , thi s 
cruel injur y t o th e wrong s o f suc h a  mother ! Fortunately , gentlemen , he r 
character an d conduc t ar e befor e you . N O woma n ha s eve r appeare d wit h 
more decency , modesty, and propriety than sh e has exhibited here . No wit -
ness has dared t o sa y or thin k tha t Sall y Freeman i s not a  woman o f truth . 
Dr. Clary, a  witness fo r th e prosection, who knows her well , says, that wit h 
all he r infirmitie s o f tempe r an d o f habit , Sall y "wa s alway s a  truthfu l 
woman." 

Seward finished  hi s two-day-lon g closin g argumen t wit h a  rhetorica l 
flourish an d poeti c languag e rarel y foun d i n today' s courtrooms . 

The Prisoner , thoug h i n th e greennes s o f youth , i s withered , decayed , 
senseless, almos t lifeless . H e ha s n o fathe r here . Th e descendan t o f slaves , 
that fathe r die d a  victim t o the vices of a superior race . There is no mothe r 
here, for he r child i s stained an d polluted with the blood o f mothers and o f 
a sleeping infant ; an d "h e looks and laugh s so that sh e cannot bea r t o loo k 
upon him. " Ther e i s n o brother , o r sister , o r frien d here . Popula r rag e 
against th e accuse d ha s drive n the m hence , an d scattere d hi s kindred an d 
people 

I mus t sa y to yo u tha t w e live i n a  Christia n an d no t i n a  Savag e State , 
and tha t th e afflictio n whic h ha s falle n upo n thes e mourner s an d us , were 
sent to teach them an d u s mercy and no t retaliation ; tha t althoug h w e may 
send thi s Maniac to th e scaffold , i t wil l no t recal l to life th e manly form o f 
Van Nest , no r reanimat e th e exhauste d fram e o f th e age d matron , no r re -

. ...
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store to life, and grace, and beauty, the murdered mother, nor call back the 
infant bo y from th e arms of his Savior. Such a verdict can do no good to 
the living, and carry no joy to the dead. If your judgment shal l be swayed 
at all by sympathies so wrong, although so natural, you will find the saddest 
hour of your life to be that in which you will look down upon the grave of 
your victim, and "mourn with compunctious sorrow" that you should have 
done so great injustice to the "poor handful of earth that will lie mouldering 
before you." 

John Va n Bure n di d no t hav e th e oratorica l skill s o f Willia m Seward , 
but hi s presentation wa s a model o f logic and persuasiveness . Van Buren , 
like most prosecutor s face d wit h a  political trial , tried t o deny the politic s 
of the case , defining i t solel y as "a crimina l case. " When confronte d wit h 
racial issue s th e typica l prosecuto r will  rejec t th e ide a tha t racia l oppres -
sion can lead to a crime, stressing instead the criminal nature of the defen -
dant an d commendin g th e la w fo r it s equa l treatmen t o f differen t race s 
and classes . Van Buren' s argumen t i s an earl y example o f thi s traditiona l 
response o f the state' s representatives . He praised th e "impartia l adminis -
tration o f justice" an d tol d th e jur y tha t th e tria l ha d take n plac e i n a n 
atmosphere o f "calm an d dispassionat e examination. " Hi s opening word s 
describe Bill as a member o f an inferior race , a criminal personality who is 
fortunate t o have the benefit o f a great lawyer and distinguished witnesses . 

It is a gratifying feature in our institutions, that an ignorant and degraded 
criminal like the prisoner, who has spent a large portion of his life in prison; 
vicious and intemperate o f his habits; of a race socially and politically de-
based; having confessedly slaughtered a husband, wife, son and mother-in-
law, composing one of the first families of the State; and arrested with but 
one cent in his pocket, can enlist in his defense the most eminent counse l 
in the country, bring upon the witness' stand Professors of the highest dis-
tinction in their departments of science, members and trustees of churches, 
and even pious divines. It i s particularly gratifying t o those whose officia l 
duty require s the m t o participat e i n thi s prosecution , becaus e i t assure s 
them that there is no danger that the slightest injustice ca n be done to the 
prisoner from a n inability to secure friends an d testimony, at any distance 
or at any cost. 

Van Buren' s argument contain s within i t the contradiction o f a  system 
of justice buil t o n democrati c rule s i n a  society tha t reeke d o f racia l an d 
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class inequality . H e correctl y praise d th e system  fo r securin g th e finest 
defense fo r a  ma n wit h n o financial  o r socia l resources . Bu t h e avoide d 
the realit y that eve n wit h suc h a  fine  defense Willia m Freema n coul d no t 
find justic e i n fron t o f a n all-whit e jur y sittin g i n th e sam e count y i n 
which th e murder s ha d take n place . Van Bure n wa s also correc t whe n h e 
suggested that the law, on its face, applies to all races equally. But in reality 
the applicatio n o f th e la w wa s warpe d b y racism . Tha t i s wh y Bil l wa s 
convicted o f hors e stealin g an d sen t hi m t o stat e priso n a t th e ag e o f 
sixteen, even though h e was innocent . 

With regar d to the medical testimony, Van Buren made the same argu -
ment prosecutors are making today—doctors don' t decide the case, jurors 
do. H e accuratel y state d th e law : "ha d th e prisoner , whe n h e kille d Joh n 
G. Van Nest, sufficient capacit y to judge whether i t was right o r wrong so 
to do ? And i f he had , di d an y diseas e dives t hi m o f contro l ove r hi s ac -
tions?" He then spen t si x hours goin g over al l the evidenc e i n suppor t o f 
his argumen t tha t Bil l planne d th e murder s i n a  rational , legall y san e 
manner, an d ha d contro l ove r his behavior when h e committed them . 

I hope I have satisfied you that this Prisoner is clearly responsible for his 
acts. He is not a n idiot . This i s not pretended . H e has not dementia . His 
attention, coherence , memor y o f events , ancien t an d recent , kee n an d 
steady glance, healthy appearance—all triumphantl y repe l the idea of de-
mentia. He had no disease when these murders were committed, nor has he 
now. He has never had an insane delusion. 

Van Buren was afraid tha t testimony linking racial oppression to menta l 
illness might hav e found a  sympathetic ea r among som e o f the jurors, so 
he tried t o scar e them b y implying tha t civilize d societ y will be destroye d 
if these theories are accepted . 

Doctrines have been advanced by counsel and witnesses in the course of 
this trial, dangerous to the peace of society and fatal to good government . 
The laws and institutions under which we live have been assailed. The max-
ims of law which have emanated fro m th e wisest and mos t humane jurist 
that ever lived—maxims of which the security of liberty, property, and life 
have reposed fo r ages ; which th e successive wisdom o f centuries has con-
firmed, an d unde r which the safety o f Prisoners, as well as of society, has 
been protected—are now openly derided and defied . 
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In man y way s Va n Buren' s closin g argumen t foreshadow s th e argu -
ments o f twentieth-century prosecutors . He raised theorie s tha t fin d sup -
port toda y when h e suggeste d tha t acquitta l woul d caus e othe r criminal s 
to excus e thei r behavio r b y pleading insanity . H e informe d th e jury tha t 
Freeman attended Henry Wyatt's first insanity trial, which ended in a hung 
jury, suggesting that Bil l got the idea from th e defense tha t he could com -
mit a  murder an d ge t away with i t by pleading insanit y like Wyatt. 

Now, is there no t reaso n t o fea r tha t thi s deprave d crimina l ma y have 
caught from th e theories broached on Wyatt's trial, and from the result, an 
impression that he could commit this crime with impunity? Far be it fro m 
me to suggest that the distinguished Counsel or witnesses on that occasion 
ever imagined o r contemplated suc h a  frightful consequence . But is it be-
yond the range of possibilities? 

It i s hard t o tak e such a n argumen t seriously , particularly when w e recal l 
that a  verdic t o f no t guilt y b y reaso n o f insanit y woul d caus e Bil l t o b e 
locked up fo r th e res t o f his life in the state lunatic asylum . 

Van Bure n attempte d t o frighte n th e jury by raising the imag e o f cun -
ning individual s committin g crime s al l ove r th e stat e an d usin g th e de -
fense o f insanity as a justification fo r thei r acts . 

Is it not the imperative duty of those charged in any way with the faithfu l 
execution of the laws, to remember that the audience who throng a Crimi-
nal Court Room, are not exclusively composed of the upright, the intelligent 
or the humane, and when theories are advanced in such a presence, which 
strike at the root of Law and Order, and furnish a  perfect license for Crime, 
by renderin g it s detectio n impossible , t o sif t the m thoroughly , an d i f as 
unsound a s they are dangerous, to condemn the m publicly and boldly? It 
needed not the fearful conjecture s a s to the origin of this crime, to induce 
courts, jurie s an d publi c prosecutors , b y very jus t means , t o extinguis h 
sparks which threaten such wide-spread conflagration . 

Van Buren's arguments were not foolish attempt s to manipulate the jurors' 
prejudices. Hi s closing argument i s a fascinating historica l document pre -
cisely because i t represents the same values prevalent i n the law today, 150 
years an d on e Civi l War later . Van Bure n viewe d Seward' s attemp t t o ti e 
together th e concept s o f racia l oppression , menta l illness , an d crimina l 
responsibility a s an attac k "a t th e roo t o f Law and Order. " Th e fear s an d 



The Black Rage Defense, 1846 2 7 

responses of government to this argument i n our day have been strikingl y 
similar. The law of insanity has been change d i n every federal jurisdictio n 
so tha t i t i s no w th e sam e conservativ e rul e tha t i t wa s i n 1846 . Thre e 
states have abolished th e insanit y defense altogether . Numerou s state s ar e 
passing law s restrictin g insanit y defenses . An d commentator s ar e sug -
gesting, lik e Va n Buren , tha t insanit y defense s base d o n th e oppressiv e 
nature o f social conditions ar e "a perfect licens e for Crime. " 

In Va n Buren' s argumen t w e fin d th e myt h o f a n impartia l syste m o f 
equal justice that i s still the prevalent ideologica l underpinning o f Ameri-
can law . We also find  th e deepl y ingraine d fea r o f allowin g socia l realit y 
into the courtroom. A defense which contends that there is a link between 
social conditions suc h a s racial oppression an d antisocia l act s i s interpre -
ted as a threat t o law and orde r an d to America's institutions . 

Identifying wit h th e force s o f law and order , Van Bure n close d b y ap -
pealing to the patriotism an d fear s o f the jurors. 

The danger to the peace of this community only affects me , as a lover of 
good order. If crimes of this magnitude are to go unpunished, and thus to 
invite imitation, i t is your hearth-stones, not mine , that ma y be drenched 
in blood . Bu t I  do confes s t o a  feeling o f prid e a t th e administratio n o f 
justice in our State. Elsewhere, the murderer may go at large as a Somnam-
bulist, an Insane Man, or a Justifiable Homicide . But in New York, thus far, 
the steady good sense and integrity of our Juries, and the enlightened wis-
dom of our Judges, have saved our Jurisprudence from ridicule , and firmly 
upheld La w and Order . Thus may it ever be; and I  feel entire confidence , 
not withstanding the extraordinary appeals that have been made to you in 
this case, that your verdict will be in keeping with the high characte r ou r 
tribunals have thus acquired, and will prove that the Jurors of Cayuga fully 
equal their fellow citizens of other counties, in intelligence to perceive, and 
independence to declare the guilt of a criminal. 

The jur y deliberate d fo r onl y on e hou r an d foun d Willia m Freema n 
guilty. 

By the da y of the sentencing Bill' s mental conditio n ha d worsened . H e 
either did not understan d o r did no t car e that he was going to be hanged . 
When the Judge asked him i f he understood h e was going to be sentence d 
to die , he simply responded, " I don' t know. " 

One reason th e legal system in the United State s and Englan d has been 
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so successful i n protecting existin g institutions an d power relations i s that 
the participants actually believe the fictitious storie s embedded i n the legal 
culture. Judges in particular accep t the myth of equal justice for al l people. 
The Honorabl e Bowe n Whitin g wa s n o exception . H e wa s preparin g t o 
send William Freema n t o his death. To make that ac t palatable an d legiti -
mate, both t o himsel f and t o the public , in what was considered th e mos t 
important crimina l tria l i n Americ a i n th e firs t hal f o f th e nineteent h 
century, Judge Whiting needed to choose the right myths to express in the 
sentencing. He needed t o talk of equal justice and t o praise the law as the 
protector o f all citizens, and h e did so . 

"Let it not be said that the administration of justice is partial or prejudiced 
by reason of his color, his social degradation, or his monstrous crimes. Slow 
and tedious as these proceedings have been, the Cour t ar e certain tha t i n 
the minds of all reflecting men , a confidence wil l arise in the power of the 
laws t o protec t th e right s o f ou r fello w citizens , an d tha t th e resul t wil l 
reflect honor upon the institutions and law of the country. 

There i s on e particularl y revealin g sectio n i n th e judge' s sentencin g 
speech. He says that the most importan t lesso n to be drawn from  th e case 
is the recognitio n o f " a duty upo n societ y to se e to th e mora l cultivatio n 
of the colored youth , now being educated fo r goo d o r evi l in th e mids t o f 
us." Judge  Whitin g wa s warnin g th e publi c tha t i f the y di d no t educat e 
young blacks to respec t law and whit e institutions , then th e sam e kind o f 
violence expresse d b y Freema n woul d b e visite d upo n th e entir e society . 
In a warped way, the judge recognized the black rage that filled the Africa n 
American community . 

Having se t ou t th e fact s o f th e cas e a s h e interprete d them , havin g 
praised th e fairnes s an d justic e o f the law , and havin g warned th e publi c 
about colore d youth, Judge Whiting then pronounced sentence : 

The Judgment o f the law is, that the prisoner a t the bar, William Free-
man, be taken from thi s place to the place from whenc e he came, there to 
remain until Friday, the eighteenth day of September next, and that on that 
day, between the hours of one and four in the afternoon, h e be taken from 
thence to the place of execution appointed by law, and there B E HUN G B Y 
THE NEC K UNTI L H E SHAL L B E DEAD . 

Bill's hanging was delayed afte r Willia m Sewar d obtained a  stay of exe-
cution i n orde r t o appeal . During tha t tim e France s Sewar d wen t t o visi t 
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Bill. She described he r visi t in a  letter to her sister : "I was affected t o tear s 
by hi s helples s condition— I pra y Go d tha t h e ma y b e insensibl e t o th e 
inhumanity o f his relentless keepers—He stoo d upon th e cold stone floo r 
with bar e feet , a  cot  bedstea d wit h nothin g bu t th e sackin g underneath , 
and a  small filthy blanket t o cover him." 6 

Four month s afte r th e trial , oral argumen t o n th e appea l was heard b y 
the three judges constituting th e New York Supreme Court . I n th e Bil l of 
Exceptions filed b y the defense attorneys , twenty-seven error s o f law were 
alleged. Th e court , wel l awar e tha t thi s cas e wa s bein g watche d b y th e 
public an d th e country' s entir e lega l community , wrot e a  thoughtful an d 
well-reasoned opinion. 7 Th e decision , writte n b y Judge Beardsley , foun d 
four error s o f law, reversed the conviction , and ordere d a  new trial . 

The firs t erro r th e cour t foun d wa s mad e a t th e preliminar y hearing . 
The judg e incorrectl y instructe d th e jur y tha t i f th e prisone r kne w th e 
difference betwee n righ t an d wron g h e wa s sane . The correc t rul e o f law 
was tha t th e defendan t ha d t o kno w th e differenc e betwee n righ t an d 
wrong at  the  time he  committed the  crime. The difference i s important, a s 
a perso n ca n generall y kno w wha t i s righ t an d wron g bu t ca n ac t unde r 
an insane delusion, as Bill did . 

The secon d erro r als o too k plac e a t th e preliminar y hearing . Th e jur y 
found tha t Bil l was "sufficiently  sane, in mind an d memory , to distinguis h 
between righ t an d wrong. " Th e cour t considere d thi s verdic t t o b e argu -
mentative and evasive , like saying someone i s a little bit pregnant . 

The third erro r o f law was at the trial . One of the jurors, a man name d 
Taylor, had a  general and fairl y stron g opinio n tha t Bil l was guilty. Today, 
if lawyers object t o a  juror, th e tria l judge rule s o n th e objection . I n Bill' s 
trial the procedure was to have two neutral lawyers called "triors" rule o n 
objections t o jurors . Th e judge , however , wa s t o giv e th e trior s th e la w 
that controlle d thei r decision . I n Bill' s case, the judge incorrectl y told th e 
triors tha t a  juror coul d no t b e foun d prejudice d o n th e ground s tha t h e 
had alread y forme d a  hypothetica l opinio n o f guilt . Th e appea l cour t 
stated tha t th e judge should hav e allowed th e triors t o weigh the strengt h 
of th e juror' s opinio n o f guil t an d the n determin e whethe r h e coul d b e 
impartial. 

The final legal mistake the tria l judge made i n his haste to ensure Bill' s 
conviction wa s to restric t the testimony o f the defense doctors . The judge 
had rule d tha t the y coul d no t testif y t o th e result s o f th e examination s 
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they performed afte r th e preliminary hearing. The judge reasoned that th e 
verdict a t th e preliminar y hearin g ha d alread y foun d Bil l sane . Bu t tha t 
was not correct . The preliminary verdict was only to determine i f Bill was 
competent t o stand trial ; it did no t determin e the issue at trial , which was 
whether o r no t h e was sane when h e committe d th e murders . Therefore , 
if th e doctor s fel t thei r examination s afte r th e preliminar y hearin g wer e 
relevant to their exper t opinions as to Bill's sanity at the time of the crime, 
their testimony should have been allowed. Based on all of the above errors, 
the conviction was reversed . 

Meanwhile, Bil l lay in manacles on th e stone floor o f his cell , his min d 
shattered, hi s spiri t listless . The circui t judg e visite d th e cel l and verball y 
examined Bill , concluding that th e prisoner was mentally unfi t t o be tried 
again. Approximately eightee n month s afte r h e was arrested, stil l chaine d 
in tha t sam e stone-walle d cell , twenty-three-year-ol d Willia m Freema n 
died o f complications fro m a  cold, his lungs failing him . 

William Henr y Sewar d wen t o n t o a  distinguishe d caree r a s secretar y 
of stat e fo r Abraha m Lincoln , becomin g know n a s th e ma n wh o per -
suaded th e governmen t t o purchas e Alaska . Willia m Freeman' s cas e wa s 
considered s o importan t tha t th e U.S . Congres s passe d a n Ac t i n 184 8 
entering th e repor t o f the proceeding s int o th e Clerk' s Offic e o f the Dis -
trict Cour t o f the United State s for th e Northern Distric t o f New York. 

Seward ha d brough t th e realit y o f racism int o th e courtroom . Fo r th e 
next 11 0 year s Africa n American s struggle d t o wi n thei r constitutiona l 
right to equal protection o f the law. But during those years Seward's theme 
that white supremacy causes black violence was rarely debated i n crimina l 
courtrooms. Th e ange r o f African American s wa s a s ye t to o threatenin g 
to acknowledge . Societ y ha d t o b e shake n b y th e civi l right s sit-in s an d 
black power movemen t o f the sixtie s before whit e Americans would ope n 
their eye s to the rage of black America . 

By the en d o f th e sixtie s th e countr y ha d bee n force d t o confron t it s 
racist institutions . The stage was set for black rage to enter the courtroo m 
without th e burde n o f nineteenth-centur y paternalis m an d withou t th e 
fear o f a  jury' s blin d rejection . I n th e mids t o f thes e change s tw o case s 
evolved that would lay the groundwork fo r what i s now know as the black 
rage defense . 



My skin is like my shadow, 
I can't seem to shake it. 
—M. C. Identity, San Francisco 
Street Music 

Chapter 2 

The Blac k Rage Defense, 197 1 

In th e years since William Freema n die d i n a  jail cell , many lawyer s hav e 
argued tha t ther e i s a  causa l relationshi p betwee n sufferin g fro m racis m 
and engagin g i n a  criminal act . Some of those attempts , such a s Clarence 
Darrow's defens e o f Henr y Swee t fo r shootin g int o a  whit e mo b an d 
Charles Garry's defense of Black Panther leader Huey Newton fo r shootin g 
a policeman, have been preserved in our legal literature. But most of those 
attempts hav e bee n los t t o history . Lawyer s les s famou s tha n Darro w o r 
Garry have stood nex t to their client s and urge d judges or juries to recog-
nize racial oppression a s an accomplice in crime. But before 1970 , in these 
unsung trials , i t i s doubtful tha t th e lawyer s used th e words "blac k rage. " 
Lawyers an d th e languag e the y us e ar e bound b y their historica l circum -
stances; th e tim e wa s no t ye t righ t fo r th e acceptanc e o f a  concep t a s 
threatening a s black rage. But times change . 

In the early 1960s the civil rights movement was struggling for the righ t 
of blacks to si t in the front o f a bus, to go to the school o f their choice , to 
eat a t a  lunch counter , t o gai n employmen t accordin g t o thei r skills , an d 
to vote in elections. People such as Ella Baker, Bob Moses, and Fanni e Lou 
Hamer organize d i n the South agains t America's version o f apartheid . 

31 
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In 1962 , th e Nationa l Lawyer s Guil d opene d a  la w offic e i n Jackson , 
Mississippi, specifically t o provide legal support fo r th e hundreds o f black 
people wh o wer e tryin g t o registe r t o vot e an d t o destro y segregation . I n 
June 196 3 Medgar Evers , presiden t o f th e Mississipp i chapte r o f th e Na -
tional Association fo r th e Advancement o f Colored Peopl e (NAACP) , was 
assassinated. Three months later in Birmingham, Alabama, four girls , ages 
eleven to fourteen , wer e killed when thei r churc h was bombed. Still , peo-
ple refused t o give up an d organizin g intensified . Marti n Luthe r King , Jr., 
viewed as the national spokesman fo r the civil rights movement, called fo r 
integration, equality , and nonviolence . These were the dominant word s in 
the public dialogue . 

The courag e an d contribution s o f the civi l right s workers woul d leav e 
a lasting mark o n th e country . Bu t i n som e ways the movemen t wa s fail -
ing. The right to sit in the front o f the bus did not chang e the fact tha t th e 
transportation system  in Watts was hopelessly inadequate. The right to go 
to school with whites did not change the fact that in the North the propor -
tion of black children going to segregated schools had increased since 1954. 
The righ t t o ea t anywher e on e chos e di d no t chang e th e fac t tha t foo d 
costs mone y an d that , betwee n 194 9 and 1959 , the incom e o f blac k me n 
relative t o whit e me n ha d decline d i n ever y sectio n o f th e county . Th e 
right t o vote did no t chang e the fact tha t Californian s vote d nearl y two to 
one t o repea l fai r housin g laws . Th e righ t t o b e employe d accordin g t o 
one's abilities did no t chang e the reality that i n the major ghetto s one ou t 
of three black men was either jobless or earning too little to live on. 

Having blac k ski n no t onl y mean t sufferin g economi c an d socia l dis -
crimination, i t mean t a  lac k o f positiv e identity , a  vagu e bu t corrosiv e 
sense o f shame, a  hostility tha t vente d itsel f on other s i n th e community , 
and a  volatile, building frustratio n tha t ofte n destroye d th e sel f as well as 
others. Roy Wilkins and the NAACP and Whitney Young and the Nationa l 
Urban Leagu e di d no t spea k t o th e problem o f pride; they spoke o f inte -
gration. The philosophy of integration encourage d the black person to get 
rid o f hi s ghett o accent , t o spea k lik e white people , dres s lik e them , an d 
accept their values and aspirations. Hopefully the white society would then 
accept th e black person , an d th e en d resul t woul d b e a  world o f equalit y 
and brotherhood . Bu t th e mean s t o tha t goa l di d no t work . I n fact , th e 
means never were accepted by the majority o f black people. Blackness an d 
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poverty, no t integration , wer e th e issue s fo r th e ma n an d woma n i n th e 
ghetto. 

By 1964, a new voice was commanding attention . Malcolm X's message 
of black prid e an d self-determinatio n rapidl y gaine d adherents , particu -
larly among northern urba n blacks . In February 1965 Malcolm was assassi-
nated whil e givin g a  speech a t th e Audubon Ballroo m i n Ne w York City . 
But his message found ne w ears and minds, and thousands began to advo-
cate his ideas. 

Meanwhile, the civil rights movement grew stronger. In 1964 the Missis-
sippi Summer Projec t sen t hundreds o f students into the belly of the beast 
to register voters. By the end o f the project, Jame s Chaney, Andrew Good -
man, an d Michae l Schwerne r ha d bee n murdered , on e thousan d peopl e 
had bee n arrested , eight y people ha d bee n beaten , thre e peopl e ha d bee n 
wounded b y shotguns, thirty-five churche s ha d bee n torched , an d thirty -
one homes and stores had been burned t o the ground. But the project wa s 
successful, an d th e Mississipp i Freedo m Democrati c Part y sen t delegate s 
to th e Nationa l Democrati c Conventio n an d foreve r change d th e racis t 
face of southern politics . 

That sam e summer , th e Harle m sectio n o f Ne w Yor k erupte d i n vio -
lence afte r a  thirteen-year-ol d bo y name d Jame s Powel l wa s kille d b y a 
policeman. Thi s wa s th e firs t o f fiv e year s o f blac k uprisings , usuall y re -
ferred t o a s riot s b y the medi a an d th e government . Rac e riot s wer e no t 
new in America. After a  white police sergeant was killed in 1917 in East St . 
Louis, mobs o f whites marched o n th e ghetto , and thirty-nin e black s an d 
nine white s wer e killed . Tha t sam e year , i n Chicago , a  seven-day rio t lef t 
twenty-three black s an d fiftee n white s dead . I n 192 0 in Elaine , Arkansas , 
eighteen black s an d fiv e white s wer e kille d i n racia l fighting . I n 192 1 in 
Tulsa, Oklahoma , twenty-on e black s an d te n white s died . I n Detroit , o n 
June 20,1943, a fight starte d between a  couple of black youths and a  white 
man. Soon white sailors joined i n and within hour s a  major rac e riot was 
in progress . White mobs , estimated a t ove r a  thousand people , attempte d 
to marc h int o th e black ghett o bu t wer e turned back . When th e violenc e 
ended tw o days later, twenty-four black s and nin e whites had been killed . 
In th e sam e mont h i n Lo s Angeles , larg e group s o f whit e soldier s an d 
sailors attacked Mexica n American s an d black s i n wha t wa s describe d b y 
the media a s the "zoot-sui t riots. " Fifty peopl e were seriously injured an d 
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some fou r hundre d Mexica n American s wer e jailed . Al l these riot s wer e 
marked b y intensive fighting  betwee n peopl e o f different races . The Har -
lem uprisin g o f 196 4 wa s different , however , becaus e i t di d no t involv e 
fighting betwee n blac k peopl e an d whit e mobs . Rather , i t wa s distin -
guished b y blacks attackin g th e mos t visibl e sign s o f thei r oppression — 
police and merchants . It was a difference tha t would become clearer in the 
next few years. 

In 1965, one year after the Harlem uprising, the ghetto of Watts, Califor -
nia, explode d t o th e cr y o f "burn , bab y burn. " Million s o f dollar s wort h 
of propert y wa s destroyed . Thirty-thre e black s wer e kille d a s police , th e 
National Guard , and the Army surrounded an d marched int o Watts. Only 
two whites died i n the violence. 

In 1966 there was a large civil rights march in Mississippi. At the march , 
one o f the nation' s young civi l right s leaders , Stokel y Carmichael , coine d 
the sloga n "blac k power. " Th e televisio n new s showe d image s o f youn g 
black people shouting "black power" as they marched through Mississipp i 
for twenty-on e days . 

In th e sprin g o f 1967 black uprisings occurre d aroun d th e country , in -
cluding five  day s o f violenc e i n Clevelan d an d fou r i n Boston . I n July , 
Newark, Ne w Jersey , broke loos e with a  fury tha t cause d th e governo r t o 
describe it as an "open rebellion" and "criminal insurrection." One mont h 
after Newark , a storm of fire and violence hit Detroit . In many sections of 
the city , poor white s and poor blacks looted sid e by side; more than seve n 
thousand peopl e wer e arrested . Durin g tha t summe r ther e wer e ove r a 
hundred day s o f uprisings . Th e Nationa l Advisor y Commissio n o n Civi l 
Disorders summe d u p five years of violence: "While the civi l disorders o f 
1967 were racial in character , they were not interracial . The 1967 disorders, 
as wel l a s earlie r disorder s o f th e recen t period , involve d actio n withi n 
Negro neighborhood s agains t symbol s o f whit e America n society—au -
thority an d property—rathe r tha n agains t whit e persons " (emphasi s i n 
original). 

In 196 8 Martin Luthe r King , Jr., was assassinated i n Memphis , Tennes-
see, where h e ha d gon e t o suppor t sanitatio n worker s i n thei r ques t fo r 
better workin g condition s an d highe r wages . Integration int o whit e soci -
ety, melting int o white America, would neve r agai n be the overwhelmin g 
focus o f black politics. 
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In 197 0 a  boo k wa s publishe d tha t ha d a  transformativ e impac t o n 
millions o f peopl e o f al l races . It s titl e wa s Soledad  Brother:  The  Prison 
Letters of George Jackson. Thi s was a book about the raw, ugly, brutal expe-
rience o f prison. I t was also abou t th e strength , rage , and courag e o f on e 
young blac k man . Whe n h e wa s eightee n year s old , Georg e Jackso n ha d 
pled guilt y t o robbin g a  gas statio n o f sevent y dollars . H e was sentence d 
to on e yea r t o lif e unde r California' s indeterminat e sentencin g law . H e 
spent ove r seve n year s i n solitar y confinement . H e becam e a  symbo l o f 
resistance fo r prisoner s throughou t th e country . I n hi s letter s w e find 
words that could just as easily have expressed the anguish o f William Free-
man i n Auburn Stat e Prison : 

If I  leave here alive , I'l l leav e nothing behind . They'l l neve r coun t m e 
among the broken men , but I  can' t sa y that I' m norma l either . I've been 
hungry too long, I've gotten angry too often. I've been lied to and insulted 
too many times. They've pushed me over the line from which there can be 
no retreat . I  know that the y will not be satisfied unti l they've pushed me 
out of this existence altogether. I've been the victim of so many racist attacks 
that I  could neve r relax again... . I  can stil l smile now, after te n years of 
blocking knife thrusts, and the pick handles of faceless sadistic pigs, of an-
ticipating an d reactin g fo r te n years , seven o f them i n solitary . I  can stil l 
smile sometimes , but b y the tim e thi s thin g i s over I  may not b e a  nice 
person. 

Seething anger in the prisons, on the streets. The anger has always been 
there, sinc e th e first  youn g Africa n ma n an d woma n wer e rippe d fro m 
their families , kidnapped , an d force d t o cu t cotto n withou t pay . Resent -
ment, bitterness , hostility , vehemence , an d madnes s ha d bee n ther e fo r 
hundreds o f years . Now , whit e Americ a wa s fo r th e first  tim e force d t o 
listen to this anger i n it s purest form—BLAC K RAGE . 

In the midst of these changes, on July 15,1970, a workday like any other, 
black autoworke r Jame s Johnso n walke d int o th e dirty , hazardou s Eldo n 
Avenue Gea r an d Axl e Plan t i n Detroit , Michigan . H e walke d strangely , 
hindered by the M-i carbin e he had hidden i n the pant le g of his overalls. 
He stepped ove r the oi l slicks on the plant floor , th e deafening nois e fro m 
the machiner y hammerin g i n hi s head . Stalkin g th e blac k forema n wh o 
had illegall y suspended hi m earlie r tha t day , he raise d th e M- i an d fired. 
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As the forema n fel l an d the n struggle d t o ge t up Johnso n stoo d ove r hi m 
firing agai n an d again . Johnso n the n bega n t o loo k fo r Ji m Rhoades , th e 
general forema n wh o ha d calle d hi m "boy " an d ha d tol d th e gat e guar d 
to tak e away the badge tha t allowe d Johnso n t o com e int o th e plant . Un -
able to fin d Rhoade s h e entere d a  room an d bega n firing . Whe n th e M- i 
ran ou t o f bullets two white men, a  foreman an d a  job setter , lay dead. As 
Johnson walke d ou t o f the plant tw o union steward s approached him . H e 
gave one o f them hi s empty rifle . A few minute s later , he quietl y gave u p 
to the police . 

Six months later , Steve n Robinson , a  twenty-nine-year-old blac k man , 
walked into a  bank in the Fillmore distric t o f San Francisco an d pulled a n 
unloaded .2 2 calibe r derringe r ou t o f hi s overalls . H e line d u p th e fou r 
women tellers against the wall and emptied each cash drawer into a striped 
laundry bag. As he went from drawe r to drawer, two police officers, Jorda n 
and Johnson , respondin g t o the bank's silen t alarm , arrive d o n th e scene . 
Officer Jorda n slowl y moved int o th e bank , aime d hi s servic e revolve r a t 
Robinson, an d ordere d hi m t o dro p hi s gun. After Robinso n droppe d hi s 
gun, th e polic e bega n t o handcuf f him . Th e six-foo t Robinso n suddenl y 
turned an d grabbe d th e officer . Th e three me n punche d an d kicke d eac h 
other unti l finall y on e o f the policeme n go t hi s baton agains t Robinson' s 
neck and choke d the bank robbe r briefly int o unconsciousness . 

As they walked ou t th e fron t door , a  large crowd o f black people fro m 
the neighborhoo d gathere d around . Robinson , hi s hand s cuffe d behin d 
his back , hi s nos e streamin g blood , stoppe d suddenl y an d hel d hi s hea d 
high. The two officers wh o were holding his arms came to an abrupt halt . 
Looking at the crowd, Steven Robinson shoute d i n a  loud voice, "Why are 
black peopl e withou t job s o r home s whe n ther e i s s o muc h mone y i n 
America's banks? " Man y o f th e peopl e i n th e crow d shoute d thei r 
agreement an d a  few even began t o applaud . Th e police hurriedly shove d 
Robinson int o the squad car . 

James Johnso n an d Steve n Robinso n wen t t o trial , respectively , i n 
the sprin g an d summe r o f 1971 . I n bot h trial s th e politica l realit y o f 
what i t mean s t o b e blac k i n Americ a becam e a n essentia l par t o f th e 
defense. Thes e trial s marke d th e moder n developmen t o f th e blac k rag e 
defense. 

"Black rage " i s th e ter m commentator s an d th e medi a hav e use d t o 
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describe a  defense strateg y tha t attempt s t o brin g a  very particula r socia l 
reality int o th e courtroom . Bu t whil e th e ter m evoke s violent , aggressiv e 
images, th e blac k rag e defens e encompasse s a  broade r vie w o f Africa n 
American lif e tha n jus t rag e an d violence . I t include s pride i n one' s heri -
tage. I t explains hopelessness an d shed s ligh t o n th e darknes s o f fear an d 
abuse. Most of all, it says to the American legal system: You cannot convic t 
me without hearin g who I  am an d wha t shape d me . I  was not bor n wit h 
an M- i carbin e i n m y hands. My childhood dream s di d no t includ e rob -
bing a bank. 

The black rage defense raise s fundamental issue s regarding crime, race, 
and justice. It forces u s to grapple with question s the criminal justice sys-
tem doe s no t wan t t o hear . Why doe s a  person commi t a  crime? What i s 
society's responsibility for shaping the person who commits a crime? These 
and man y othe r question s tha t li e festering i n th e juncture betwee n rac e 
and th e law will be addressed i n th e followin g pages . But firs t w e need t o 
get a grasp on the black rage defense. Therefore, le t us look in depth a t the 
Steven Robinson case . (The James Johnson case is discussed in chapter 4.) 

San Francisc o i s a  cit y divide d u p int o distinc t neighborhoods . Afte r 
World Wa r II , the cit y had tw o primaril y blac k neighborhoods . On e wa s 
Hunter's Point , a  remot e distric t tha t wa s hom e t o th e Nava l shipyards . 
The other , nea r th e hear t o f th e city , wa s calle d th e Fillmore . Runnin g 
through it s hear t wa s Fillmor e Street . A t on e tim e Fillmor e Stree t ha d 
been a  thriving busines s an d cultura l section . Bu t the n urba n redevelop -
ment cam e alon g an d muc h o f the Fillmor e ende d u p bein g divide d int o 
real estate parcels as many black people were moved out . April 4,1968, the 
day Martin Luthe r King , Jr. , was assassinated, marke d th e deat h knel l fo r 
the Fillmore. There was an uprising of black people who as in other cities , 
burned what was nearest to them. They burned down building after build -
ing alon g Fillmor e Street , an d fo r year s afterward s th e economic s o f th e 
free market resulte d i n nothing ne w being built . 

In 1969 , among th e rubbl e an d vacan t lots , a  small communit y schoo l 
was started . I t was called th e Malcol m X  School, and th e teacher s taugh t 
the children black history and black culture along with a standard curricu -
lum. They tried t o instil l i n th e childre n respec t fo r eac h othe r an d prid e 
in themselves. Steven Robinson was music director a t the school. He loved 
teaching even though ther e was no mone y to pay him. 
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The schoo l was housed i n the back o f a church o n Fillmor e Street , bu t 
the churc h wa s slate d t o b e tor n dow n an d th e schoo l neede d financia l 
help. Many of the children cam e to school without breakfast , an d th e staf f 
could no t alway s provide ho t lunches . Steven watched th e children tryin g 
to learn , reachin g ou t fo r a  bette r life . H e cherishe d runnin g th e musi c 
program, integratin g traditiona l Africa n musi c int o th e curriculu m an d 
making jazz accessible to young minds . 

Since the Malcolm X School could no t pu t Steve n o n salary , he looke d 
elsewhere fo r employment . Havin g bee n traine d a s a  draftsman , h e wen t 
to man y job interview s a t architectura l firms . Bu t ther e seeme d t o b e n o 
place fo r a  black draftsman . Afte r a  number o f failed attempt s h e sough t 
out th e help o f the Ba y Area Urban League . The League' s veterans' affair s 
coordinator thought highly of Steven and was able to obtain a  position fo r 
him. The work situation turned out to be difficult. H e was not accepted by 
the whit e employees , an d whe n th e firm' s busines s slowe d dow n h e wa s 
let go . He go t anothe r draftsman' s job , but agai n h e was laid off . I n earl y 
1970 h e wa s withou t wor k an d unabl e t o find a  job . H e continue d hi s 
volunteer positio n a t th e Malcol m X  School , bu t h e becam e mor e an d 
more frustrated a s he watched the young, gifted black teachers confrontin g 
the overwhelming problems o f poverty and dislocation . 

Fortunately, Steve n ha d me t a  wonderfu l woma n name d Elaine . H e 
took he r an d he r eight-year-ol d daughte r int o hi s hear t an d th e coupl e 
was soon married . The y lived i n a  small apartmen t an d struggle d t o sur -
vive. After h e became unemploye d thei r situatio n worsened . Elain e coul d 
not find work, and in the fall of 1970 both she and their daughter Kamish a 
developed a  persistent , dee p cough . Steve n too k the m t o th e Blackman' s 
Free Clinic , where the y were examine d an d give n antibiotics . Bu t neithe r 
of them go t better . Steve n worried tha t the y migh t hav e tuberculosis lik e 
his uncle, and he took them back to the clinic. This time the doctor recom -
mended the y se e a  specialist . Bu t the y ha d n o mone y fo r a  specialist . 
Elaine asked Steven if she could appl y for welfare . Hi s response was angry 
and bitter . "N o wife o f mine wil l eve r tak e the whit e man' s handout, " h e 
shouted. " I ca n tak e car e o f my family ; I' m th e ma n o f the house. " The y 
had discusse d an d argue d abou t acceptin g welfar e before ; eac h tim e Ste -
ven's pride was wounded an d he would retrea t int o a  shell of silence. This 
time th e frustratio n o f day s o f knocking o n door s fo r job s tha t wer e no t 
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to be seemed t o rush ou t o f him i n a  torrent o f words. Elaine understoo d 
that hi s failur e t o provid e fo r the m wen t t o th e cor e o f hi s being . Ther e 
would be no more discussions . 

Christmas passed. The New Year brought onl y more frustration . Steve n 
allowed Elain e t o g o t o Sacre d Hear t Paris h o n Fillmore , wher e Eugen e 
Judge, president o f the Sacre d Hear t Conference , ha d wo n th e respec t o f 
the community for his work. Judge gave Elaine a food package and offere d 
to help obtain a  new stove for them . A  week later Steve n fixed a  car fo r a 
neighbor. He was paid twenty dollars and give n a  .22 caliber derringe r fo r 
the other ten dollar s he was owed. 

Kamisha's coug h ha d no t gotte n better , an d no w ther e wa s a  ne w 
worry—Elaine wa s pregnant . Instea d o f jo y an d excitemen t Steve n fel t 
only anxiety an d anger : ange r a t himsel f fo r failin g t o protec t hi s family , 
and a t society for limitin g his dreams. 

Elaine wa s worried abou t he r husband . H e wasn' t actin g lik e himself . 
They argued . H e yelled a t Kamisha . H e wa s distan t an d strange . O n th e 
evening o f Januar y 21 , 1971, Steven lef t th e apartment , simpl y saying  h e 
was goin g t o a  friend' s house . H e hun g ou t wit h hi s frien d listenin g t o 
music until after midnight . Then he started home, but confused , h e foun d 
himself two miles away, near Golden Gat e Park. He fingered  the unloade d 
derringer i n hi s pocket . H e though t o f robbin g a  bank . Yes , that wa y h e 
could tak e Kamisha an d Elain e to a  specialist an d coul d bu y a  new stove . 
He wandere d fo r a  long time , alon g th e street s o f th e Wester n Additio n 
and alon g the confuse d pathway s o f his mind . H e soo n foun d himsel f i n 
front o f a burned-out, boarded-up building near the bus stop at Eddy and 
Fillmore streets . Tha t ugl y buildin g ha d bee n standin g lik e tha t fo r tw o 
and a  half years. The vacant, garbage-filled lot s were all around him . Why 
didn't whit e investor s buil d somethin g here ? h e wondered . Blac k peopl e 
needed jobs, needed homes . How many years would the Fillmore stand a s 
a monument t o the black rage of 1968 and t o the white neglec t o f always? 
Steven's thoughts , usuall y precis e an d organize d lik e hi s drawings , wer e 
jumbled an d hazy . Bu t hi s emotion s wer e powerfull y clear—rag e boile d 
inside him . 

He spen t th e res t o f the nigh t a t his friend' s apartmen t thinkin g abou t 
his father , hi s ow n lif e i n Chicago , hi s failure s i n Sa n Francisco . H e fel l 
asleep in the earl y morning. Upo n waking , he go t dressed , grabbed a  pil-
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lowcase and bega n walkin g dow n Fillmor e Street . H e saw the Malcol m X 
School but coul d no t bring himself to go in. He stopped an d talked to th e 
hardcore unemployed young black men who hung out i n the tiny park o n 
the corne r o f Elli s an d Fillmore . H e passe d th e ol d wino s an d sa w th e 
contours o f hi s ow n futur e i n th e face s o f al l thos e jobles s men . H e sa w 
the pawnsho p an d decide d t o paw n th e derringe r t o bu y som e foo d fo r 
Elaine and Kamisha. He stood in line, but the pawnshop was crowded an d 
it seemed to be taking forever. H e left, walked another block, and stood i n 
front o f the Firs t Western Bank . H e sa w that th e ban k wa s empty . Then , 
as if propelled, he was inside the bank . 

The nex t mornin g Steve n sa t i n a  jail cel l o n th e sevent h floo r o f th e 
courthouse know n t o Ba y Area radical s a s "The Hal l o f Injustice." A t th e 
same tim e De e Rei d sa t a t he r kitche n tabl e scannin g th e San  Francisco 
Chronicle for an article about the bank robbery. She had been in the crowd 
when Steve n ha d bee n take n ou t o f the bank . Sh e had see n hi m pul l u p 
suddenly, stopping the two policemen i n their tracks . She felt tha t h e ha d 
carried himsel f with dignit y and ha d spoke n wit h pride . As a communit y 
activist sh e wanted hi m t o hav e good lega l representation . Sh e found th e 
short new s cli p an d wrot e dow n Steve n Robinson' s name . Sh e recalle d a 
small radical law firm calle d the San Francisco Community Law Collective 
and on e of its lawyers, Paul Harris . She looked u p hi s number an d called . 

I was sitting in ou r storefron t office , acros s from Missio n Hig h School . 
Bernadette Aguilar an d Rick y Jacobs were hard a t work, Bernadett e inter -
viewing a  woma n i n Spanis h abou t he r ca r accident , Rick y editin g an d 
typing a brief in a draft resistanc e case. The other attorney , Stan Zaks, was 
talking t o Francisco , on e o f th e member s o f Lo s Siet e ( a leftis t grou p 
named afte r seve n Latino s wh o ha d bee n charge d wit h killin g a  police -
man). Francisco had been harassed by police for passing out the organiza -
tion's newspaper , Basta  Ya  (Enough Already!) . I  took De e Reid' s cal l an d 
agreed to go to the jail and intervie w this bank robber . 

The loud , hars h clankin g o f th e stee l doors , th e stin k o f foo d an d 
sweat—I wa s entering San Francisco County Jail , where federa l prisoner s 
were held in custody. Steven and I  met in one of the tiny, airless rooms se t 
aside fo r lawyer-clien t conferences . Steve n wa s bot h mistrustfu l an d 
happy. H e didn' t kno w me o r De e Reid , but h e sure needed a  lawyer an d 
didn't wan t a  public defender . W e went ove r th e fact s briefly . I  agreed t o 
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take the case, hoping I  could ge t the federa l magistrat e to appoin t m e so I 
could ge t paid. I  told hi m I' d mee t hi m a t the bail hearing an d would ge t 
some reference s fro m peopl e a t Sacre d Hear t an d th e Urba n League . H e 
said tha t th e teacher s a t the Malcol m X  School would no t tal k to a  white 
lawyer they didn' t kno w without hi m first  paving the way. 

As I left th e jail I  had n o ide a how I  would fight  th e case . He had bee n 
caught red-handed . S o I  focused  o n th e bai l hearin g an d tw o day s late r 
persuaded th e magistrate t o release Steven on hi s own recognizance . 

Over the next two months I  got to know Steven and Elaine. As I learned 
of Steven's life, a  plan began t o form i n my mind. I  did no t cal l i t a  black 
rage defense, bu t I  did believe I  could fit  together thre e elements : Steven's 
personal life history, what i t means to be black in America, and the law of 
temporary insanity . I  grew mor e an d mor e excited . I  read Black  Rage by 
black psychiatrists William Grier and Price Cobbs. I reread Wretched  of the 
Earth by Algerian psychiatris t Frant z Fanon. These books have a common 
theme: Oppressed peopl e fill with rage , which they turn upo n themselves , 
causing mental illnes s and crime . 

I knew that rhetori c alon e would no t persuad e a  jury. Yet the trut h o f 
these books, written b y men wh o ha d examine d an d treate d hundred s o f 
people, could not be denied. There was a link between socia l existence and 
acts o f criminality . Ther e wa s a  nexus betwee n racis m an d crime . Steve n 
Robinson ha d broke n th e law , bu t h e wa s no t a  criminal . H e wa s no t 
classically insane, either, but his mental state at the time of the crime could 
fit within th e then prevailin g definitio n o f temporary lega l insanity . I  fel t 
I had a  defense. Steve n didn' t agree . 

"How many jury trials have you had?" Steven asked me on Apri l Fools ' 
Day. 

"None," I  replied , "bu t I  spen t a  year a s a  law clerk fo r Federa l Judg e 
Alfonso Zirpoli , an d I  watched lot s o f trial s an d discusse d an d dissecte d 
them with the judge." 

"How old are you, Paul?" 
"I'm twenty-eight, but I  won my practice trial in law school at Berkeley, 

and I'v e won both judge trials I  had i n federa l court. " 
"Do you know anyon e who ha s don e the kin d o f defense yo u ar e sug -

gesting?" Steven asked . 
"No, bu t Clarenc e Darro w brough t th e realit y o f racis m int o cour t 
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when defendin g Henr y Sweet , wh o sho t int o a  mo b outsid e hi s house . 
And Charle s Garr y di d th e sam e whe n defendin g Blac k Panthe r Hue y 
Newton fo r shootin g a  cop. Of course , those were self-defense cases . This 
is different. " 

"It's too different—i t won' t work," said Steven . 
And then he left. H e really left. I n twenty-eight years of practice, Steven 

Robinson i s the only client I've ever represented wh o jumped bail . 
Six week s late r Steve n wa s arreste d i n Savannah , Georgia . H e an d a 

friend ha d bee n stoppe d fo r a  traffi c violation . Whe n th e polic e foun d 
a gun i n th e car , they ran a  warrant chec k and foun d ou t tha t Steve n was 
a federa l fugitive . H e was returned t o Sa n Francisc o Count y Jail , where I 
once agai n sa t wit h hi m i n th e small , airles s interviewin g room . Steve n 
was depressed and could not be consoled. He had no hope; he just wanted 
to plea d guilt y an d d o hi s fiv e year s i n prison . A  black rag e defens e wa s 
the furthest thin g from hi s mind . 

A few days later I  walked throug h th e long Kafkaesque hallway s of th e 
federal buildin g o n m y way to court . I  could no t hel p bu t recogniz e tha t 
in thi s hallowe d buildin g o f th e law , al l eigh t judge s wer e white , al l th e 
U.S. attorney s wer e white , al l th e federa l publi c defender s wer e white , 
all th e probatio n officers , bailiffs , la w clerks , an d secretarie s wer e white . 
Everyone was white excep t the defendant . 

We stood i n cour t facin g U.S . District Cour t Judg e Stanle y A. Weigel.1 

Judge Weigel was a liberal i n matter s o f civil liberties an d civi l rights , bu t 
he wa s stric t wit h criminal s an d eve n stricte r wit h lawyers.  H e wa s a n 
intelligent an d thoroug h jurist . Hi s Yale law clerks read every motion an d 
brief and prepared detailed memos for him. A lawyer had to be completely 
prepared whe n appearin g befor e him . H e als o ha d a  reputation fo r run -
ning a  dictatorial courtroom . H e would fine a  lawyer fo r th e violation o f 
any one of over a  hundred technical , local court rules . At times, he would 
lash out a t attorneys , humiliating them i n open court . On e lawyer I  knew 
often thre w up before working a  trial a t which Judge Weigel presided. Bu t 
you could rely on him to give a defendant a  fair trial . 

The judg e bega n t o tak e Steven' s guilt y plea : "Yo u kno w yo u hav e a 
right t o remai n silen t an d no t incriminat e yourself, " h e said . "D o yo u 
waive that right? " 

"Yes, I do," answered Steven . 
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"You hav e a  righ t t o cal l witnesses i n you r behalf . D o yo u waiv e tha t 
right?" 

"Yes, I do. 
"You have a right t o confront and , through your lawyer , cross-examin e 

all witnesses. Do you waive that right? " 
"Yes, I do." 
"You have a  righ t t o a  jury trial , a  jury o f your peers . D o yo u under -

stand tha t right? " 
"If I  ha d a  jur y o f m y peers , I  woul d b e foun d no t guilty, " replie d 

Steven. 
There was a pause a s the judge stare d a t the defendant . "Wha t d o yo u 

mean?" he asked . 
"If I  ha d twelv e peopl e wh o wer e reall y m y peer s the y woul d under -

stand m y action," Steven answered . 
The Judge  leane d forward , hi s eye s piercing int o mine . "Thi s i s no t a 

guilty plea. Counsel, I  thought yo u told the cour t thi s was a guilty plea?" 
I had been taken completel y of f guard by Steven's statements. I  quickly 

asked fo r som e time to confe r wit h m y client . The judge motione d t o th e 
U.S. marshals . "Tak e th e defendan t an d hi s lawyer , an d pu t the m i n th e 
holding cel l until they straighten thing s out. " 

For hal f a n hou r Steve n an d I  sa t i n th e cel l behind th e courtroo m a s 
once agai n I  explaine d m y ide a o f a  political , psychiatri c defense . Onc e 
again h e refused , feelin g i t wa s hopeless . H e sai d h e woul d plea d guilt y 
and answe r al l the judge' s question s th e wa y th e judg e expected . W e re -
turned t o cour t an d wen t throug h th e litan y o f right s on e waive s whe n 
one pleads guilty. But when the judge got to the part about a  jury of peers, 
there wa s onl y silence . The n Steve n spok e ou t clearl y an d strongly . "I f I 
had a  jury mad e u p o f people fro m Elli s and Fillmor e Street s I  would b e 
found no t guilty! " 

Judge Weigel was seconds fro m exploding . "Thi s i s not a  guilty plea. I 
refuse t o accept the plea. You are going to trial! " 

At th e time , non e o f u s expecte d tha t a  ne w defens e woul d b e th e 
consequence o f Steven' s prid e an d stubbor n refusa l t o accep t th e legiti -
macy of a white legal system. 

The nex t mont h wa s a busy one . My second child , Jamie Carmen, wa s 
born, an d tw o week s late r I  ha d m y first  jur y trial , fou r count s o f pos t 
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office embezzlement . Th e assistan t U.S . attorney an d th e posta l inspecto r 
were sure of conviction, but th e jury brought i n a  verdict o f not guilt y on 
the first  two count s and wa s divided o n th e remaining tw o counts . When 
Steven hear d th e news , he seeme d t o relax ; mayb e hi s youn g lawye r di d 
know what he was doing . 

Our la w collective ha d a  summer progra m i n whic h five law students , 
including one from bac k East, worked in the office. We couldn't pay them, 
but w e offere d involvemen t i n ever y aspec t o f th e cases . Two o f th e stu -
dents, Willie Phillip s an d Georg e Colbert , attende d Hasting s La w Schoo l 
in Sa n Francisco . Ther e wer e mor e tha n thre e hundre d student s i n thei r 
graduating class , yet  the y wer e tw o o f onl y si x African Americans . The y 
wanted t o wor k o n Steven' s case , s o w e sa t dow n an d starte d t o divid e 
tasks. Sinc e Steve n wa s i n custod y w e neede d t o hav e a s muc h contac t 
with hi m a s possible . I  obtaine d a  judicial orde r allowin g Willi e t o visi t 
him i n jail . George began t o d o th e investigation , includin g tryin g t o ge t 
an interview with th e bank manager . We brainstormed. Was it possible t o 
explain th e lif e o f Steve n Robinso n t o wha t woul d probabl y b e a n all -
white jury ? Wa s i t possibl e t o mak e thi s robber y a  politica l cas e i n th e 
broadest sense—tha t is , bring politica l realit y into th e vast , intimidatin g 
federal courtroom ? Ou r instinct s told us yes. We began to mold ou r ideal -
ism into legal strategy . 

Lucy Harris , m y wife , ha d som e backgroun d i n psychology . Sh e wen t 
through th e Diagnostic and Statistical  Manual of  Mental Disorders  (second 
edition), the officia l publicatio n o f the American Psychiatri c Association , 
and foun d a  mental conditio n calle d transien t situationa l disturbance. 2 I t 
seemed accuratel y to describe Steven' s actions: a temporary "crackin g up " 
caused by situational stress . The psychiatris t wh o ha d bee n referre d t o u s 
by Pric e Cobbs , coautho r o f Black  Rage,  agreed t o examin e Steven . Hi s 
conclusion was that Steven's robbery of the bank was a result of a transient 
situational disturbance . The pieces were falling int o place . 

I sat with Steven and tried to get him to remember everythin g he could 
about tha t fatefu l mornin g o f January 22. He could vividly remember th e 
faces o f th e unemploye d me n hangin g ou t i n th e tin y park . H e remem -
bered goin g int o th e ban k an d stuffin g th e cas h int o th e pillowcase . H e 
remembered th e crushin g bato n acros s hi s throat , squeezin g ou t th e air . 
He recalle d walkin g ou t o f the bank , seein g the crowd , tastin g th e bloo d 
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dripping from hi s nose into his mouth. He remembered sayin g somethin g 
about lot s of money i n the bank an d poo r childre n i n the neighborhood . 
He coul d no t remembe r muc h else . An d h e coul d no t explai n wh y h e 
robbed th e bank . B y no w i t wa s eigh t o'cloc k a t nigh t an d I  ha d t o ge t 
home t o m y family . A s the deput y le d hi m bac k t o hi s cell , Steven aske d 
me to cal l his wife and daughter . 

That night , I  laid down wit h m y two-year-old so n Josh and tol d him a 
story abou t ou r famil y drago n unti l h e fel l asleep . I  tucke d i n m y ne w 
daughter, sai d goo d nigh t t o m y wife , an d opene d th e investigatio n file 
George had given me. Why had Steven robbed the bank? Had he intende d 
to get money for a  doctor fo r Kamisha? Had he intended to get money fo r 
the childre n a t the Malcolm X  School? I  was asking the wrong questions . 
Steven had no t mad e a  rational decision t o commit th e crime. He had n o 
conscious intent ; h e wa s drive n int o th e bank . Th e questio n t o b e aske d 
was: Ho w ha d lif e shape d Steve n t o compe l hi m towar d thi s crimina l 
action? Ho w ha d hi s uniqu e individua l experienc e interacte d wit h th e 
racism o f ou r societ y t o produc e thi s explosion ? I  had t o understan d hi s 
experience i f I  hope d t o hel p a  jury , on e compose d not  o f hi s peers , t o 
understand hi s actions. 

I bega n readin g George' s thoroug h intervie w wit h th e ban k manager , 
Mr. Hanston . Steve n ha d pulle d hi s unloaded gu n o n a n employe e o f the 
bank, twisted hi s arm behin d hi s back, and force d hi m behin d th e tellers ' 
windows. He told Hansto n tha t i f he move d h e would blo w a  hole i n th e 
employee's back . A t th e sam e time , a s the polic e arrive d i n th e bank , a n 
FBI agen t telephoned . Hansto n tol d th e agen t tha t th e polic e wer e wres -
tling with the robber, and the agent said, "Why don't they just shoot him?" 
Yet for al l this violence, the bank manage r fel t tha t Steve n didn' t wan t t o 
hurt anyone , and tha t h e seemed to be " a very proud man. " 

Suddenly somethin g jumpe d ou t a t me . Hansto n sai d h e though t th e 
robber "mus t b e craz y t o sta y her e s o lon g an d t o tak e thi s muc h tim e 
going through eac h drawer , h e was going to be caugh t fo r sure. " I  rerea d 
this quote fro m George' s report , an d I  began t o thin k i t was strang e tha t 
Steven ha d robbe d th e sam e ban k h e use d t o cas h hi s occasiona l checks . 
Wouldn't the y recogniz e him ? And ho w di d h e thin k h e was going to ge t 
away? H e ha d n o car , an d th e ban k wa s righ t i n th e middl e o f a n are a 
frequently patrolle d b y the police . Maybe  the robber y was a  cry fo r help . 
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Unable t o ge t a  job , unabl e t o car e fo r hi s family , to o prou d t o accep t 
welfare—was thi s Steven' s unconsciou s wa y o f reachin g out ? Certainly , 
that was something a jury could understand. But first I  had to spend mor e 
time with Steven . I  had t o discover the motivating force s i n his life . 

The first  da y o f tria l i s alway s nerve-racking . Ther e i s a n initia l jock -
eying fo r positio n betwee n th e prosecuto r an d th e defens e lawyer , an d 
between th e judg e an d th e defense . Thi s powe r struggl e continue s 
throughout th e trial . Th e judg e control s th e courtroom , bu t th e lawye r 
must carve  ou t spac e i n whic h t o pu t fort h hi s arguments . I f h e fail s t o 
achieve this, the dynamics o f the courtroom will  crush th e defendant . 

You walk into court with your stomach churning and adrenalin surgin g 
through your body. You have to control the wild forces, focus your energ y 
and no t giv e i n t o th e fea r tha t you r mistake s will  sen d you r clien t t o 
prison. Th e tw o mos t traumati c moment s i n a  tria l ar e a t th e beginnin g 
and a t th e end . At th e en d yo u an d th e defendan t stan d a s the verdic t i s 
read and his fate decided. At the beginning, after voir dire (the questionin g 
of the jury), the twelv e actua l jurors ar e accepted . At this precis e instant , 
you realiz e you ar e stuck . Th e tria l ha s begun . Everythin g yo u hav e pre -
pared fo r ha s become real . 

Steven and I  looked a t the twelve jurors. Eleven whites, one Latino, one 
under thirty , no one from th e Fillmore . The one potential black juror ha d 
been dismisse d b y th e prosecutor , Joh n Milano . Milan o wa s on e o f th e 
two to p crimina l tria l lawyer s i n th e Unite d State s Attorney' s office . H e 
was experienced , skilled , an d ha d a  killer instinct . Judg e Weigel surveye d 
his courtroom an d invite d openin g statements . 

Our strateg y wa s t o communicat e th e blac k experienc e t o th e judg e 
and jurors. First , we needed t o reduce the overwhelming whitenes s o f the 
courtroom, the white judge, jurors, lawyers, FBI agent, U.S. marshals, bai-
liff, calenda r clerk , la w clerk , an d cour t reporter . I  obtaine d permissio n 
for th e tw o blac k la w student s t o si t a t counse l table , sinc e the y wer e 
working o n th e case . And w e also ha d th e student s from  th e Malcol m X 
School atten d th e dail y cour t sessions . Th e student s an d thei r teacher s 
filled half of the courtroom's large seating capacity. As part o f our strateg y 
I ende d m y opening statemen t wit h thes e words : "Whether yo u find  Ste -
ven Robinson guilt y or not guilty , we hope that a t the end of this trial you 
will hav e begu n t o understan d th e intensit y an d th e profoun d natur e o f 
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the blac k experienc e i n Americ a an d Steve n Robinson' s reactio n t o tha t 
experience." 

After openin g statements there were five segments to the trial. First, the 
witnesses fro m th e ban k an d th e polic e officer s testified . Thi s testimon y 
was straightforward an d not surprising , since we had admitted t o the rob-
bery in our openin g statement . Ou r issu e was not whether h e had robbe d 
the bank, but why he had don e it . 

Second, the two psychiatrists testified , on e for the government an d on e 
for th e defense . Th e psychiatris t calle d b y th e prosecutio n testifie d tha t 
Steven ma y hav e bee n i n a  "neuroti c stat e o f depression " bu t wa s no t 
insane a t th e tim e o f th e crime . Ther e wer e tw o flaws  i n hi s testimony . 
First, hi s definitio n o f lega l insanit y wa s limite d t o psychoses . Thi s wa s 
not th e actua l law , which wa s muc h broader . I n 1971 , the federa l tes t o f 
insanity wa s " a menta l diseas e o r defec t whic h cause d th e perso n t o no t 
know the difference betwee n righ t or wrong, or lack the substantial capac -
ity to conform hi s conduct t o law. " A "mental disease " was not restricte d 
to a  psychotic condition . 

The psychiatris t als o admitted , unde r cross-examination , tha t h e ha d 
never rea d Black  Rage.  This emphasize d hi s secon d mistake—hi s denia l 
that i t wa s necessar y t o tak e racia l environmenta l factor s int o consider -
ation when diagnosin g Steven Robinson . 

The psychiatris t calle d b y th e defens e wasn' t muc h better . I t seeme d 
that h e ha d no t rea d al l th e report s an d document s wit h whic h w e ha d 
provided him . Though h e had bee n articulat e an d confiden t i n hi s office , 
we fel t hi s presentatio n o n th e witnes s stan d wa s wea k (a n observatio n 
confirmed b y the jurors with whom w e spoke after th e trial) . 

Fortunately, ou r strateg y di d no t rel y on psychiatri c testimony . Thi s i s 
a mistake many lawyers make: hoping the expertise of the psychiatrist will 
persuade the jurors. In fact , "exper t witnesses" on each side usually cancel 
each othe r out . Also, the psychiatric testimony often paint s the defendan t 
as so crazy that th e jury canno t identif y wit h th e defendan t an d doe s no t 
want t o find  him o r her no t guilty . 

Expert witnesses , by virtue o f their expertise , are allowed t o stat e thei r 
opinions instead of sticking to observable facts. For example, a psychiatrist 
can giv e hi s opinio n a s t o whethe r a  perso n i s sufferin g fro m a  menta l 
illness, o r a n orthopedis t ca n giv e he r opinio n a s to th e caus e o f a  frac -
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tured leg . In our case , however, we relied more o n "la y witnesses," that is , 
people who had observe d fact s relevan t to the issues in the case. These lay 
witnesses were the third segment of the case. We called the veterans' affair s 
coordinator fro m th e Ba y Are a Urba n League , wh o testifie d abou t hi s 
attempts t o ge t Steve n a  job. Although w e di d no t attemp t t o prov e th e 
pervasive job discriminatio n i n th e Bay Area, the impac t o f his testimon y 
underlined th e existing racism. We then calle d Elaine, who testified t o th e 
family's illnesses , how her husband wouldn' t le t her apply for welfare , an d 
how strang e h e ha d acte d durin g th e wee k befor e th e robbery . Th e las t 
witness was Mr. Judge from Sacre d Hear t Parish , who testifie d t o provid -
ing a  foo d orde r fo r th e famil y an d t o Steven' s obviou s nee d t o b e th e 
main supporte r o f his wife an d child . These witnesses took n o mor e tha n 
half a day of testimony. Jurors get bored sitting in those chairs all day long. 
We did no t wan t t o lecture them abou t racism ; we did no t wan t t o creat e 
a classroo m atmosphere . White peopl e kno w ther e i s discrimination. W e 
didn't fee l we had t o hi t them ove r the head with wha t the y already kne w 
in their hearts . The idea was to ge t them t o look into thei r hearts . 

The fourt h an d mos t importan t segmen t o f the tria l too k plac e whe n 
Steven took the stand . Cases are often wo n o r lost by the defendant's ow n 
testimony. To o man y time s a  lawyer take s th e credi t fo r winnin g a  case , 
but blames the clien t i f he loses. 

There ar e two differen t theorie s o n ho w to relat e t o a  client . Th e pre -
vailing theory was put fort h succinctl y by my trial practice teache r i n law 
school at Berkeley: Never explain the case to the client, because one of two 
things wil l result . Th e clien t wil l understan d yo u an d wonde r wh y h e i s 
paying you so much for something so simple. Or he won't understand yo u 
and therefor e will  wast e you r valuabl e tim e askin g questions . Ou r la w 
collective rejected this elitism. We were committed to demystifying th e law 
and dignifying th e client. This required the full participation o f the person 
we represented. Yes , it took more time. But i t was rewarding to see clients 
in crisi s able to overcom e thei r fear s an d anxieties , to help client s educat e 
themselves abou t ho w th e lega l syste m actuall y worked , an d t o engag e 
with them a s partners i n a  joint effor t t o achieve some measure o f justice. 
It was also more effective tha n havin g a client who fel t isolated , alienated , 
and completel y a t th e merc y o f forces beyon d hi s o r he r comprehensio n 
and control . An empowered clien t can offer a  different poin t o f view fro m 



The Black Rage Defense, 197 1 4 9 

the lawyer's, who i s often limite d by his professionalism. An d althoug h 90 
percent o f the clients ' suggestion s ar e inappropriat e o r useless , the othe r 
10 percent ar e often gem s that help win the case. 

In Steven' s case , once he was encouraged t o participat e i n hi s ow n de -
fense h e began t o play  an activ e role . He agree d wit h o r deferre d t o ou r 
judgment i n almos t al l decisions . Bu t h e ha d tw o point s h e fel t ver y 
strongly about. First , he refused t o blame  racism fo r hi s crime. Second, he 
would no t sa y he was "insane " a t th e tim e o f the robbery . H e would no t 
use that word . Fortunately , we agreed with him . 

Our strateg y was to argue that racis m i s a major facto r i n the equatio n 
that cause s a  person t o strik e out . A  different strateg y i s to blame  racis m 
for one' s predicament. Th e former ha s the potentia l t o open people' s eyes 
to the powerful impac t o f environment. Bu t the latter points the finger  a t 
others for one' s failings and results in closing people's eyes to social reality. 
We chose the course that retaine d Steven' s dignity and pride , and rejecte d 
the course that led to pity and victimization . 

Steven too k th e stan d a s ou r las t witness . I n a  typica l ban k robber y 
trial, th e issu e i s whether o r no t th e defendan t i n fac t robbe d th e bank . 
He ma y hav e th e defens e o f alibi . Fo r example , " I wa s i n th e par k wit h 
friends a t the time o f the crime. " So, the dispute i s whether h e was in th e 
bank o r i n the park . The defendant' s menta l stat e i s not a n issue , nor ar e 
the factors tha t shape d his behavior. Therefore, n o testimony i s allowed as 
to th e defendant' s socia l background . I n a  psychiatric case , however , th e 
issue fo r th e jur y i s whether o r no t th e perso n wh o admit s robbin g th e 
bank wa s suffering fro m a  mental stat e tha t i s considered insanit y unde r 
the law . A person wh o wa s "insane" a t th e tim e h e committe d a  crime i s 
not considere d morall y responsible , becaus e h e di d no t hav e knowledg e 
of the consequence s o f his behavior o r wa s no t i n rationa l contro l o f hi s 
behavior. I n suc h a  trial the entir e lif e o f the defendan t become s relevan t 
because i t ha s forme d hi s menta l state . Therefore , th e psychiatris t an d 
Steven were allowed to testify t o Steven' s life experience . 

Steven wa s born o n th e sout h sid e o f Chicag o i n Septembe r 1941 . His 
parents wer e divorce d a t a n earl y age , an d h e live d wit h hi s mothe r an d 
grandmother. H e lived a life fairly typical of a black child in the ghetto o n 
the sout h sid e o f Chicago . Hi s mothe r worke d a t variou s unskille d jobs , 
earning les s than a  dollar pe r hour . Hi s grandmothe r cleane d whit e peo -
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pie's homes a s a  domestic . Fo r th e firs t te n year s o f his life , Steve n rarel y 
saw his father . Hi s uncle , however , too k hi m t o zoos , museums , an d th e 
ballgames. When Steve n was ten year s old , his uncle , the mos t importan t 
male in his life, whom h e loved dearly , died o f tuberculosis . 

At fourtee n Steve n move d i n wit h hi s father . A s he gre w older , peopl e 
commented o n ho w muc h h e looke d lik e hi s dad , an d Steve n identifie d 
with his father. His father, for al l his harshness and discipline, cared deeply 
about Steve n an d love d him . Bu t thei r povert y continued . The y live d i n 
hotels, always moving from on e to another. They often had to live in slums 
infested wit h roache s an d rats . Steven' s father , lik e s o man y blac k men , 
just could not provide economically for his family. Steven swore to himself 
that h e would neve r fai l his family like his father had . 

After hig h school , Steve n joine d th e Ai r Force , wher e h e wa s a n ai r 
policeman. H e was honorably discharged an d returne d t o Chicago , where 
he worked seriousl y on his music. He became involved with a  communit y 
organization o f musician s wh o playe d high-qualit y liv e jaz z fo r fre e 
throughout th e ghetto . Soo n thereafte r h e move d t o Sa n Francisc o an d 
met Elaine and Kamisha , who were to become his wife and daughter . 

Steven specificall y testifie d t o hi s wife' s an d child' s illnesse s an d ho w 
his failur e t o affor d a  specialis t affecte d him . H e testifie d t o walkin g th e 
streets the night before the robbery and how he fel t the next morning. H e 
was not overl y emotional. The only time he showed th e dept h o f his feel -
ings wa s whe n h e sai d tha t th e las t mont h befor e th e robber y wa s lik e 
experiencing water torture: "The drops of water were falling onto my fore-
head, one drop a t a  time, until I  felt like I could n o longer bear it. " 

By the en d o f the direc t examination , h e ha d com e acros s t o th e jur y 
as the person he was, a man o f quiet dignity who had temporarily cracke d 
under pressure . 

The cross-examinatio n b y th e prosecuto r wa s skille d an d effectiv e i n 
showing tha t Steve n understoo d th e natur e an d consequence s o f hi s ac -
tions, but i t did not shake our position tha t he was not in control o f those 
actions. Th e on e dramati c momen t too k plac e whe n th e cross-examine r 
asked Steve n i f he thought h e was insane a t the time he robbed th e bank . 
Steven, refusing t o be stereotyped a s a dangerous nut , said, "No, I was no t 
crazy. But, I  was not myself. " 

Closing argumen t wa s schedule d fo r th e followin g day . I n moder n 
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courts length y oration s ar e a  rarity . Judges , particularl y federa l judges , 
strictly enforc e tim e limit s o n attorneys . Th e length y O . J . Simpson cas e 
was a n aberration . Mos t crimina l trial s resembl e a n assembl y line , wit h 
the judge a s foreperson, pushin g the attorneys t o finis h th e cas e as fast a s 
possible so he or she can crank ou t anothe r case . Judge Weigel warned u s 
to keep our closing arguments under an hour. Actually, this was not unfair . 
In a  week-long case—mos t crimina l trial s tak e les s than a  week—forty -
five minutes to an hour an d a  half is usually plenty of time. The idea is to 
communicate with the jurors, not t o bore them . 

There ar e man y goal s o f a  closin g argument . Amon g th e mos t im -
portant i s organizin g th e evidenc e int o a  coheren t whol e tha t support s 
your theor y o f the case—your explanatio n o f why the evidence point s t o 
the innocenc e o f the defendant . Passio n i s also a  component o f a  closin g 
argument, bu t i t should b e combined wit h logic  and commo n sense . You 
have to mak e th e jurors want  t o decid e i n you r client' s favor . I n Steven' s 
case I  knew tha t I  had t o creat e a  desire i n the m t o find  hi m no t guilty . I 
also kne w tha t I  ha d t o giv e the m reason s t o acquit . Bot h desir e an d 
rational argument s wer e essentia l s o tha t whe n the y wen t int o th e caul -
dron o f th e small , uncomfortabl e jur y room , th e juror s wh o wante d t o 
acquit would have logical reasons to use in persuading the othe r jurors . 

Preparing a  closing argument i s an exciting part o f the trial experience . 
A goo d lawye r will  hav e develope d a  theor y o f th e cas e wel l befor e th e 
trial begins . Sh e wil l als o b e familia r wit h th e prospectiv e witnesse s an d 
their testimon y an d wil l have inspected th e physica l evidence . Therefore , 
she ca n an d shoul d writ e 7 0 percent o f th e closin g argumen t befor e th e 
trial begins . After th e testimon y end s i n th e actua l trial , the attorne y ca n 
finalize the argument , makin g change s consisten t wit h ho w th e evidenc e 
was presented an d capturin g the tone of the trial in argument . 

That night , afte r m y family wa s asleep , I  sat dow n a t th e dinin g roo m 
table and put on my music tapes labeled "Fo r Closing Argument" to ener -
gize and inspire me. I listened to Paul Robeson, the man afte r who m I  was 
named, sing folk song s like "Joe Hill" and "Th e Warsaw Ghetto." I played 
Jimmy Cliff' s regga e beats "Th e Harde r The y Come" and "Bor n t o Win, " 
and Georg e Winston' s versio n o f Bach' s Jesu y Joy of  Mans  Desiring.  B y 
midnight, I  had finished writing the argument ou t on my yellow legal pad. 
Then I  stoo d u p an d practice d deliverin g i t aloud . Th e argumen t wa s a 
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little less than a n hou r long . I  delivered i t aloud i n it s entirety two times , 
and a t two o'cloc k i n th e mornin g I  went t o bed , s o exhausted tha t slee p 
quickly overcame my adrenalin . 

The nex t mornin g tensio n filled  th e courtroom . Th e ban k robbery , 
Steven's fligh t t o Georgia , th e attempte d guilt y plea , th e tw o month s o f 
intense preparation , th e wee k o f witnesses an d argument , th e specte r o f 
five years i n prison—al l o f th e element s tha t mak e a  crimina l tria l a n 
authentic human dram a came together the morning of closing arguments. 

The U.S. attorney speaks twice; he goes first and last because in a crimi-
nal tria l th e stat e ha s th e burde n o f proof . Sandwiche d betwee n hi s tw o 
speeches t o th e jur y i s th e defense' s on e chanc e t o persuad e them . Th e 
prosecutor, Joh n Milano , was excellent . Th e essenc e o f his argumen t wa s 
that th e rational , cal m act s o f th e defendan t i n robbin g th e ban k wer e 
indicative o f preparation, knowledge , an d purposefu l thought , no t a  sign 
of insanity . 

Prosecutors will often tr y to influence the jury's emotions by suggesting 
that i f the y acqui t th e defendan t i t wil l caus e a n increas e i n crime . Th e 
message i s that the y must find  th e individua l defendan t guilt y in orde r t o 
deter horde s o f other criminals . This type o f argument play s on th e fear s 
of the jurors and finds fertile ground in insanity cases. The prosecutor will 
tell the jurors tha t i f they accept the logic of the defense , then al l kinds o f 
criminals will  commi t horribl e crimes , clai m insanity , an d ge t off . Thi s 
was just th e kin d o f argumen t Va n Bure n mad e i n th e Willia m Freema n 
trial. The U.S . attorney i n Steve n Robinson' s cas e took th e sam e tack . H e 
forcefully argue d tha t i f th e juror s accepte d th e defense' s theor y the y 
would be exonerating all poor, angry, frustrated blac k men who rob banks. 

Milano finished  th e first  par t o f hi s closin g an d sa t dow n nex t t o th e 
FBI agent . 

Judge Weige l looke d a t m e an d said : "Mr . Harris , ar e yo u read y t o 
proceed?" I  had alread y stood u p an d wa s walking toward th e jury box. I 
stood about six feet from  th e jurors and walked back and fort h ever y once 
in a  while as I talked to break up the monotony tha t come s with speakin g 
to an audience fo r mor e than a  few minutes . There are many outstandin g 
speakers among tria l lawyers, but fe w Sidney Poitiers or Richar d Burtons . 
The idea i s to be oneself, not to ge t lost in formal debatin g style. The ide a 
is to communicat e wit h thos e twelv e peopl e wh o ar e a t th e hear t o f ou r 
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greatest democrati c institution : the jury—twelve peopl e chose n basicall y 
at rando m fro m th e general community . Unlik e man y Europea n systems 
where professionals traine d i n the law decide the case, the American jur y 
consists o f twelve lay people wh o are called upo n an d given th e right t o 
judge another huma n being . 

I tried to speak to their commo n sense , logic, and compassion. "Ther e 
is no such thing as cblack psychology/ "  I said. "In order to examine Steven 
Robinson's behavior , w e look a t thre e factors . One , basic psychologica l 
principles whic h appl y t o al l peopl e regardles s o f ski n color . Two , the 
historical experienc e o f blac k Americans . Three , th e unique , individua l 
life experience of Steven Robinson. We must merge all three in our attempt 
to explain the actions of Steven. 

"In order to truly understand this case we must understand the concept 
of black manhood. Th e black famil y was attacked by slavery. This was no 
accident; there was a conscious decisio n t o separate familie s an d separate 
people fro m th e same tribes . In modern times , unemployment , th e diffi -
culty tha t blac k me n i n particula r hav e i n obtainin g an d keepin g jobs , 
continues to weaken the family. Blac k manhood consist s of providing for 
one's family , i n succeedin g i n the outside world. 3 I t is grounded i n self -
respect and self-worth . 

"Steven taugh t a t th e Malcol m X  School . Wh y is Malcolm X  such a 
hero in the black community? Le t me quote to you from acto r Ossi e Dav-
is's eulog y a t Malcolm X' s funeral: 'Malcol m wa s a man! White folk s d o 
not nee d anybody to remind the m tha t the y are men. We d o ! . .. Protoco l 
and common sens e require that Negroes stand back and let the white man 
speak u p for u s . . . . Bu t Malcolm sai d to hel l wit h that ! Ge t up off your 
knees an d figh t you r ow n battles . That' s th e way to wi n bac k you r sel f 
respect!' " 

I walked to the far end of the jury box and continued. "Of course, self-
respect is important t o all people. Of course, providing for one's family is 
important t o all of us regardless o f the color o f our skin. But for a black 
man, give n America' s racia l past , i t i s an essentia l par t o f his identity. I t 
defines him. 

"The prosecutor has argued that by finding Steven Robinson not guilty 
you let all black bank robbers go free. This case is not about al l black men 
who rob banks. You are listening to the evidence of that man' s life who is 
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sitting right ove r there. He is not a  hypothetical person . He is real. People 
commit crime s for differen t reasons . Our defens e i s not a  simplistic racia l 
defense. You are sitting in judgment o f one man, on e individual . 

"To some blac k men , th e concept s o f manhood an d prid e ma y no t b e 
crucial. Bu t t o Steven , i t was the measurin g stic k o f hi s life . Let' s look a t 
the evidence. Steven was too proud to let Elaine go on welfare. He had to o 
much self-respec t t o return to Sacred Heart Church fo r charity . Elaine was 
too sic k t o work . Sh e borrowed mone y fro m he r parents , bu t coul d no t 
tell Steven . Loo k a t hi s continua l attempt s t o find  work , goin g t o th e 
Urban Leagu e over thirty times to find  potentia l job interviews . 

"Let us look at the evidence o f Steven's relationship with hi s father. H e 
loved his father s o much. He identified with him, happy that people would 
comment o n ho w much h e looked lik e his dad. Yet he resented hi s fathe r 
for leavin g hi s mothe r an d hi m an d fo r neve r bein g abl e t o provid e fo r 
them. Remember ho w Steven, at thirteen years old, swore he would neve r 
fail to protec t hi s family a s his father ha d failed . 

"Remember th e bank manager' s testimony . When th e polic e were tak -
ing Steve n ou t o f the bank, h e aske d Steve n i f he coul d ge t him anythin g 
as his nos e was bleeding. And wha t di d Steve n reply ? H e sai d 'No. ' The n 
he looked righ t a t Mr. Hanston an d said , A ma n ha s got to try! ' 

"It is impossible to understand Steve n or his act o f bank robbery with -
out understandin g thi s interpla y o f blac k manhoo d wit h Steven' s ow n 
personality." 

I too k a  dee p breat h an d reminde d mysel f t o slo w down . Th e cour t 
reporter had already interrupted m e once, telling me I was talking too fas t 
for he r to take down m y words. I spent the next fifteen to twenty minute s 
dissecting th e testimon y o f both psychiatrist s an d relatin g i t t o wha t th e 
judge would instruc t them was the applicable law of insanity. I ended tha t 
part of the argument by putting up a  poster on an easel from the Malcolm 
X School that ha d earlie r been admitte d int o evidence . I  had mad e a  mo-
tion t o allo w th e jury t o visi t th e schoo l t o se e the difficul t condition s i t 
operated unde r an d whic h ha d contribute d t o Steven' s breakdown . Al -
though th e schoo l wa s onl y eigh t block s from  th e federa l building , th e 
judge ha d denie d th e motion . Thi s was not considere d a  major trial , an d 
judges almost never allow juries to visit crime scenes or any other relevan t 
locations in regula r trials . Even if a viewing would be helpful t o the jury' s 
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deliberations, judge s fee l i t take s to o muc h time . Ther e i s ofte n mor e 
concern fo r th e administration o f justice than fo r justice itself . 

As a compromise, Judge  Weigel allowe d m e t o introduc e thre e photo s 
of the schoo l buildin g an d th e poste r int o evidence . O n th e poste r wa s a 
poem b y on e o f America' s greates t poets , a n Africa n America n name d 
Langston Hughes . Th e poe m wa s entitle d "Raisi n i n th e Sun. " I  recite d 
the poem to the jury: 

What happens to a dream deferred? 
Does it dry up 
like a raisin in the sun? 
Or fester like a sore— 
And then run? 
Does it stink like rotten meat? 
Or crust and sugar over— 
like a syrupy sweet? 
Maybe it just sags 
like a heavy load. 
Or does it explode? 

"On Januar y 22,1971, " I said, "Steven Robinso n exploded , and tha t ex -
plosion propelled hi m int o the bank! " 

I was nearing the end. I discussed the evidence that pointed to a conclu-
sion tha t th e robber y wa s a n unconsciou s cr y fo r help . I  explained "rea -
sonable doubt " an d tol d th e jury tha t th e governmen t ha d th e burden o f 
proving beyond a  reasonable doubt that Steven was not insane at the time 
of th e ban k robbery . I  tol d the m tha t th e prosecuto r ha d th e las t word , 
but aske d the m t o pleas e thin k abou t wha t I  would sa y i n respons e i f I 
was allowed to answer his arguments . 

I the n paused , looke d int o th e eye s o f th e tw o o r thre e juror s w e 
thought wer e th e mos t favorabl y incline d towar d Steven , an d bega n m y 
final comments. "We hope that thi s trial has given you a  window into th e 
black experience . Unlik e som e people , w e believ e tha t yo u ca n begi n t o 
understand wha t i t mean s t o b e blac k i n America . Steve n doe s no t wan t 
your sympathy . I f you ar e persuaded beyon d a  reasonable doub t tha t th e 
government ha s proved h e was no t temporaril y insan e a t th e tim e o f th e 
robbery, then find him guilty . Steven asks not fo r sympathy , but for empa -
thy. Empathy is when you understand anothe r person . 
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"Looking a t al l the evidence i n this case , can you sa y that th e prosecu -
tion ha s proved, beyond a  reasonable doubt , tha t Steve n Robinson wa s in 
rational contro l o f hi s action s whe n h e robbe d tha t bank ? Ca n yo u sa y 
that?" 

I sa t down , feelin g a s i f al l m y energ y ha d bee n sucke d ou t o f me . 
Steven gav e m e a  smal l smil e o f support . Afte r th e prosecutor' s rebutta l 
the judge spen t forty-fiv e minute s readin g th e "jur y instructions " t o th e 
jurors. These highly legalistic, formal rule s are suppose to tell the jury how 
to appl y th e law s relevan t t o th e fact s o f the case . Finally , when th e jur y 
instructions were over, the twelve people were led into the jury room. The 
case was now out o f our control . 

The jur y deliberate d fo r tw o days . Finall y th e juror s returne d t o th e 
courtroom, Steve n was brought dow n fro m th e cell s i n th e Unite d State s 
Marshal's offic e an d w e al l congregate d fo r tha t anxiou s momen t whe n 
the clerk reads the verdict. Those few minutes are painfully intense . I ofte n 
have wondered why I go through thi s pain time after time . Then the clerk 
read th e verdict : "No t guilty. " There was shocked silence  o n th e prosecu -
tor's side of the courtroom an d a  profound, quie t joy on ours . 

In 1971 , federal la w i n almos t al l jurisdiction s di d no t requir e tha t a 
defendant acquitte d b y reaso n o f insanit y b e pu t i n a  menta l institutio n 
unless ther e wa s evidenc e tha t h e wa s dangerou s t o himsel f o r society . 
Since Steven's defense wa s based o n temporar y insanity , and ther e was n o 
question tha t h e was recovered , h e shoul d hav e walked ou t o f th e court -
room a  free man . Bu t he stil l had t o fac e th e charg e fo r jumpin g bail , s o 
he was taken bac k t o jail . The judge se t a  date fo r a  plea an d sentencin g 
on tha t charg e in thirty days . Even this problem di d no t lesse n hi s happi -
ness, and the happiness o f his wife and daughter . 

The la w students an d I  rushed t o th e elevato r t o tr y t o ge t som e feed -
back from  th e jurors. After a  few minutes , I spoke to the young man wh o 
had held out so long for a  guilty verdict. "Why did you change your vote?" 
I asked . The man replied , "Well , I wouldn't hav e done what h e did , but I 
can see how he fel t h e was backed u p agains t the wall." At that momen t I 
knew w e ha d broke n throug h racia l barriers . I t wa s jus t on e smal l case , 
with a n unknown defendan t an d a  young lawyer. But I  felt tha t a  founda -
tion ha d bee n buil t fo r a  defense tha t broke dow n racia l walls by helpin g 
jurors understand anothe r person' s life experience . 
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Thirty days later we were back i n cour t o n th e felon y charg e o f failur e 
to appear . Th e prosecuto r adamantl y argue d fo r substantia l priso n time , 
but th e judge had been favorabl y affecte d b y the evidence in the trial , the 
defendant's testimony , an d th e jur y verdict . Th e sentenc e wa s five  year s 
probation. 

A few days later I  called three o f the jurors t o find  ou t wha t ha d take n 
place in thei r deliberations . They told m e tha t th e first  vote was seven fo r 
guilty and five for no t guilty . The foreperson , Susa n Lowenstein , was on e 
of those favoring acquittal . Lowenstei n ha d bee n very moved by the trial , 
both intellectuall y an d emotionally . Sh e argue d tha t Steven' s testimon y 
showed hi s remors e an d tha t th e crim e wa s inconsisten t wit h hi s prio r 
life. Th e secon d vot e wa s seve n fo r no t guilty , fou r fo r guilty , an d on e 
undecided. 

On th e secon d da y some racia l issue s cam e u p tha t ha d no t bee n par t 
of th e trial . Fo r example , i t turne d ou t tha t eleve n o f th e juror s wer e 
against busin g i n orde r t o achiev e integration . Bu t Lowenstei n kep t th e 
focus o n th e cas e itself . Many o f th e juror s accepte d ou r them e tha t th e 
robbery was a cry for help . The third jury poll was nine for no t guilty , one 
for guilty , and two undecided . 

The on e holdou t admitte d tha t hi s mothe r wa s a  bank telle r an d ha d 
been held u p twice . Lowenstein pointe d ou t tha t h e had no t tol d th e law-
yers this fac t o n voi r dire , and tha t i t sounded lik e he was biased. Shortl y 
thereafter ther e was another poll , which was unanimous fo r acquittal . 

Months afte r th e acquittal , on e o f th e arrestin g polic e officer s vente d 
his frustration s i n a  publicatio n o f th e Polic e Officers ' Association . Hi s 
article wa s picke d u p b y a  conservativ e columnis t fo r a  Sa n Francisc o 
newspaper. Unde r th e headin g "Caugh t Red-Handed " th e columnis t 
wrote, "The defense attorne y argue d tha t hi s client was innocent becaus e 
of 'diminishe d capacity ' cause d b y socia l pressures . Thes e pressure s 
seemed t o b e tha t h e wa s black , ou t o f a  jo b an d neede d money. . . . 
He walked out a  free man." The columnist followe d u p with another piec e 
in whic h h e printe d letter s h e ha d receive d fro m reader s wh o wer e out -
raged a t th e acquitta l an d blame d th e judg e an d jury . Neithe r o f thes e 
columns mentione d "blac k rage. " I  ha d fel t i t wa s presumptuou s fo r a 
young whit e lawye r wh o ha d onl y complete d tw o jur y trial s t o giv e m y 
defense a  name , muc h les s a  nam e a s controversia l a s "blac k rage. " Bu t 
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other lawyer s who heard o f the tria l began t o refe r t o i t as the "blac k rag e 
defense." 

I wa s a  membe r o f th e Nationa l Lawyer s Guild . On e benefi t o f bein g 
active in an organization i s that i t puts you in touch with others in simila r 
fields and spread s your ideas . The Nationa l Lawyer s Guild bega n i n 1937, 
partly as an integrate d alternativ e to the racially segregated American Ba r 
Association. Th e Guil d ha d bee n a  place fo r lef t an d progressiv e lawyers , 
and b y th e tim e o f th e Steve n Robinso n cas e it s membershi p include d 
law students , lega l workers , an d jailhous e lawyers.  Man y peopl e i n th e 
organization wer e enthusiasti c abou t th e Robinso n trial , an d wit h thei r 
encouragement I  spoke at law schools throughout th e Bay Area, using the 
phrase "blac k rage defense. " 

After completin g tw o mor e blac k rag e trials , I  began t o spea k a t a  fe w 
legal educatio n seminar s an d consul t wit h othe r attorney s aroun d th e 
country. Ver y slowly , th e concep t o f a  black rag e defens e bega n t o ente r 
the country's courtroom s an d the legal literature. 

Years later , a  Hollywood screenwrite r interviewe d mos t o f the partici -
pants in the trial and wrote a  screenplay. By that time Steven had success -
fully complete d hi s probatio n an d ha d lef t th e Ba y Area. B y refusing t o 
plead guilt y t o a  whit e lega l system  h e ha d bee n a  catalys t fo r a  defens e 
that challenge d tha t very system. 



That Justice is a blind goddess 
Is a thing to which we black are wise: 
Her bandage hides two festering sores 
That once perhaps were eyes. 
—Langston Hughes , "Justice" 

Chapter 3 

The Law: Its Myths and Ritual s 

The black rag e claim i s a political defens e becaus e i t confront s th e myth s 
of the law . I t i s a  political defens e becaus e i t inject s rac e an d clas s into a 
legal system tha t steadfastl y avoid s an hones t an d tru e discussio n o f these 
issues. Befor e w e ca n full y understan d th e problem s o f raisin g an d win -
ning a black rage defense, i t is helpful t o analyze the legal culture in which 
we ar e immersed . Thi s chapte r examine s th e rol e o f th e la w an d thre e 
of th e majo r underpinning s o f th e lega l system : courtroo m rituals , lega l 
reasoning, and th e pretense o f colorblindness . 

The law is the most powerfu l expressio n o f a society's rules. The domi -
nant purpos e o f the law in ever y country i s to preserv e the statu s quo , to 
protect peopl e and institution s who have privilege and power , whether i n 
government o r in civil society. The law fulfills thi s purpose by the peacefu l 
resolution o f conflicts, bu t als o by coercion. An example o f the resolutio n 
of conflic t throug h th e lega l syste m i s th e immens e amoun t o f time , 
money, and energy used in dealing with business arrangements. Politicians 
complain abou t crimina l case s clogging up the courts , but i n realit y mos t 
lawyers' time an d a  large amoun t o f litigation concer n capitalis t busines s 
deals an d conflicts . A  1995 University o f Wisconsin surve y reporte d tha t 
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only 3 percent o f lawyers focus o n crimina l law . In Sa n Francisc o i n 1995, 
the publi c defender' s offic e ha d sixty-eigh t lawyers , eleve n investigators , 
and thirt y staf f personnel . I n contrast , on e o f th e larges t corporat e la w 
firms, Pillsbury , Madison, and Sutro , had 294 lawyers and 335 staff person -
nel i n thei r Sa n Francisc o offic e alone . The y als o hav e te n othe r offices , 
including one in Hong Kong and on e in Tokyo. 

Criminal la w get s mos t o f th e medi a attention , bu t corporat e la w i s 
where billions o f dollars are negotiated an d litigated , and where decision s 
are bein g mad e whic h contro l ou r environment , ou r jobs , an d th e ver y 
quality o f ou r lives . Th e la w i s necessar y t o facilitat e an d mediat e thes e 
decisions, thereby avoiding an anarchy that would severely disrupt the fre e 
market an d societa l relations . 

The law also mediates thousands of other conflict s i n civil society, fro m 
landlord-tenant conflicts  t o consumer-related produc t liability suits; fro m 
simple ca r acciden t case s to majo r constitutiona l issues ; from divorce s t o 
bankruptcy proceedings . I n th e Unite d State s i n particular , la w seem s t o 
surround us . 

Peaceful resolutio n o f conflict throug h the mutual acceptance of a judi-
cial foru m i s on e metho d o f keepin g societ y o n a n eve n keel . Anothe r 
method i s coercion—usin g th e forc e o f th e state , o r th e threa t o f tha t 
force, o n individual s i n orde r t o secur e thei r obedience . An d whe n the y 
fail t o obey , the stat e use s tha t forc e t o inflic t punishment . Rober t Cove r 
gets to the hear t o f the matte r whe n h e writes, "The Judges deal pain an d 
death. Tha t i s no t al l the y do . Perhap s tha t i s no t wha t the y usuall y do . 
But they do  deal death, and pain." l 

If law's primary purpos e i s to protec t th e powerfu l an d kee p thing s a s 
they are , in America it s secondary purpose i s to protec t individua l rights . 
The Bil l o f Right s i s the cornerston e o f these protections . O f course , th e 
rights of free speech , the right not to be tortured int o confessing, th e righ t 
to abortion , th e righ t no t t o b e force d t o g o t o a  segregate d school , th e 
right t o a  jury trial—these, and al l of our liberties , did no t com e to us as 
self-executing protection s leapin g of f th e parchmen t o f th e Constitutio n 
into ou r lives . Peopl e fough t fo r thes e rights , i n th e court s an d i n th e 
streets. It is because of the right of due process for people who are arrested 
that th e black rag e defense ca n be raised an d developed . I t i s because th e 
law i s mor e tha n stark , bruta l coercio n tha t th e blac k rag e defens e ca n 
exist and be used to free person s charged with crimes . 
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If huma n histor y teache s u s anything , i t i s tha t government s canno t 
rule by force alone . In ever y period o f history people have fought agains t 
tyranny. Whethe r i n th e for m o f me n shootin g rifle s o n Bunke r Hil l i n 
colonial America , o r wome n marchin g wit h sign s protestin g th e disap -
pearance of family members a t the Plaza de Mayo in Buenos Aires, Argen-
tina, o r schoolchildre n wit h thei r voice s raise d i n son g i n th e street s o f 
Soweto, South Africa, peopl e ultimately will attempt t o organize and rebe l 
against arbitrar y an d unjus t stat e power . Therefore , fo r a  government t o 
continue t o hol d powe r i t mus t creat e a  lega l system  tha t ha s a n imag e 
of justice an d som e sens e o f fairness . I t mus t als o wi n th e psychologica l 
acceptance o f th e majorit y o f it s citizens . Ho w i t doe s thi s ha s bee n th e 
subject o f increasing academic scrutiny. One of more prevalent theories of 
this proces s i s pu t forwar d b y Pete r Gabel , a  founde r o f th e Conferenc e 
on Critica l Lega l Studies an d th e presiden t o f New College and Ne w Col-
lege School of Law: 

The principal role of the legal system within these societies is to create a 
political culture that can persuade people to accept both the legitimacy and 
the apparent inevitability of the existing hierarchical arrangement. The need 
for this legitimation arises because people will not accede to the subjugation 
of their soul s through th e deployment o f force alone . They must be per -
suaded, even if it i s only a "pseudo-persuasion," tha t th e existing order is 
both jus t an d fair , an d tha t the y themselves desir e it . In particular , ther e 
must be a way of managing the intense interpersonal and intrapsychic con-
flict tha t a  socia l orde r founde d upo n alienatio n an d collectiv e power -
lessness repeatedly produces. "Democratic consent" to an inhumane social 
order ca n be fashioned onl y by finding way s to keep people in a  state of 
passive compliance with the status quo, and this requires both the pacifica-
tion of conflict and the provision of fantasy images of community that can 
compensate for the lack of real community that people experience in their 
everyday lives.2 

Society fashions thi s "democrati c consent " throug h wha t ha s begun t o 
be referre d t o a s legal  culture. La w ha s a  cultur e o f it s own , includin g 
education, training , rule s o f behavior , philosophy , folkways , habits , lan -
guage, economics, tradition, an d stories . The courtroom i s one o f the key 
elements o f thi s culture . Th e structur e an d ritual s o f th e courtroo m ar e 
intended t o communicat e th e "thre e M's " o f th e law : majesty , mystique , 
and might . The architecture o f the courtroom divide s the lawyers and th e 
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judge an d hi s staf f fro m th e lay people. The judge's sea t i s elevated abov e 
everyone else. There is an American fla g near the judge, who wears a large 
black robe. There is a bailiff, usually a law enforcement office r i n uniform , 
who enforce s th e judge's rule s fo r th e courtroom . Sometime s thes e rule s 
have n o relationshi p t o th e proces s o f justice. Fo r example , som e judge s 
won't allow members of the public to chew gum. When I  was a law student 
observing a  regula r tria l i n Oaklan d Superio r Court , I  was tol d t o leav e 
the courtroo m fo r chewin g a n antaci d tablet . I n th e O . J . Simpson trial , 
Judge Lanc e It o calle d a  reporte r int o chamber s fo r suckin g o n a  coug h 
drop. A  number o f years ago , in th e Unite d State s Distric t Cour t i n Sa n 
Francisco, th e chie f judg e ha d a  standin g orde r tha t childre n wer e no t 
allowed i n th e courtroom . M y client's wife wa s told b y the bailif f t o tak e 
her tw o children , age d te n an d seven , ou t o f th e courtroo m o n th e da y 
their father wa s being sentenced to prison fo r fiv e years. I refused t o allo w 
this clea r violatio n o f th e Sixt h Amendment' s righ t t o a  publi c trial , th e 
First Amendment' s righ t o f association , an d th e genera l constitutiona l 
right o f privacy , which protect s famil y relationships . Althoug h th e judg e 
allowed th e childre n t o sta y in m y case , the standin g orde r continue d i n 
force an d lawyers continued t o obey it . 

Lawyers are coconspirators i n perpetuating th e alienation an d symbol -
ism o f th e lega l cultur e an d it s messag e o f powe r an d authority . Le t u s 
travel throug h a  typica l proceedin g wit h a  crimina l defendan t an d he r 
lawyer. Th e defendan t enter s th e courtroo m throug h tw o larg e doors , 
stepping int o a  narro w aisl e tha t lead s t o a  half-size d pai r o f swingin g 
doors throug h whic h sh e canno t wal k unles s accompanie d b y a n office r 
of the court . She takes a seat in the pew-like benches behind th e swingin g 
doors. On the other side are large tables and fancy chairs. A podium stand s 
in th e cente r facin g a n impressiv e an d elevate d dais , and behin d th e dai s 
is a marble wal l covered i n par t b y an immens e America n flag . A  man i n 
a uniform approache s thos e sittin g in the pews, telling them t o stop talk -
ing and reading newspapers. Then the lawyers, brandishing briefcases, en -
ter th e courtroo m an d tak e thei r place s a t th e larg e tables . On e o f th e 
attorneys nod s a t th e defendan t an d sh e come s throug h th e swingin g 
doors to si t at the same table. 

A ma n rap s a  gavel , cryin g "Hea r ye , hear ye , al l rise! " Another ma n 
wrapped i n a  flowing blac k robe enter s through a  door i n the back o f the 



The Law: Its Myths and Rituals 6 3 

courtroom an d take s his place behind th e podiu m i n th e dais . Only afte r 
he sits may the others be seated . 

Names an d number s ar e called , passed , an d continue d fo r a n intermi -
nable amoun t o f tim e unti l th e defendan t finall y hear s he r name . He r 
lawyer says he is filing a motion unde r sectio n 1538.5 . The district attorne y 
says the charge is only a 415 and request s a conference i n chambers . Cour t 
is then recesse d fo r a  discussio n i n th e judge' s chambers . Afterwards th e 
lawyers return t o cour t an d th e man i n the robe , continually addressed a s 
"Your Honor, " ask s the defendan t a  question. Th e defendant , finally  par t 
of th e proceedings , succumb s t o he r attorney' s coachin g an d quietl y an -
swers "nolo contendre." His Honor ask s the attorney a question. The law-
yer assures him o f the repentance and good works of the defendant, whic h 
will b e reflecte d i n th e presentencin g report . The n th e ma n i n th e rob e 
dismisses al l until the afternoon service . 

As the defendant leave s the House o f the Law she realizes that he r cas e 
has bee n dependen t o n he r attorney' s abilit y t o translat e huma n experi -
ence int o lega l dogma . Sh e als o understand s tha t he r futur e wil l depen d 
on th e judge's acceptanc e o f the defendant' s confessiona l a s translated b y 
her probation office r an d attorney . 

The lawyer , like the priest , i s the middleperso n betwee n lif e an d judg -
ment. H e suffer s th e initiatio n rite s o f hi s calling , wear s it s vestments , 
legitimizes it s authority , speak s it s language , partake s o f it s rituals , an d 
maintains a  monopoly o n it s mystery. 

For the client , the lawyer , and th e public , the resul t o f this courtroo m 
process i s an acceptanc e o f authority an d a  conditioned submissio n t o it s 
philosophy an d rules . Peopl e enjo y ritual s an d symbols . Watchin g th e 
court process is frightening, bu t i t can also be exciting for the public. They 
feel secur e observin g authorit y i n action . The y admir e an d identif y wit h 
the judges and the people in power, while at the same time accepting thei r 
own positio n a s lowe r i n th e hierarch y o f societa l relationships . Jus t a s 
a forma l churc h servic e legitimate s establishe d religion , th e traditiona l 
courtroom ritua l legitimates the legal system. 

Another majo r structura l suppor t o f th e existin g lega l cultur e i s lega l 
reasoning. Thi s i s a  for m o f though t tha t presuppose s existin g societa l 
relations. I t doe s no t allo w for questionin g o f the politica l decision s tha t 
have led to ou r institutions . I t make s i t see m a s though ou r law s are th e 
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inevitable result of human nature. The assumptions of the status quo can 
be found i n every area of the law. Torts and real property law provide us 
with examples. 

"Torts" is a required first-year class in every law school. It is also a word 
that those wide-eyed student s can never adequately explain to their par -
ents and friends. Basically , a tort i s a harmful ac t committed by a person 
or a legal entity for which you can sue them. It is a civil case, as opposed 
to a criminal case. For example, if a person gets in his car and runs into 
your car on purpose, that is a criminal case for which he can go to jail. If 
a person gets in his car and runs into your car by accident, that is a civil 
case for which you can sue him for money damages. 

In American law you cannot sue anyone unless they owe you what the 
law calls "a duty." Drivers on the highway owe a duty to other people to 
drive safely. But in our country , an individua l owes no legal duty to an-
other individua l solel y because the two people live in a  society together . 
Therefore, if you are at a public swimming pool and see a child drowning, 
you do not have to jump i n to try to save him. Since you do not have a 
legal duty to this child, you do not even have to pick up the life preserver 
lying at your feet and throw it in the pool. You may have a moral obliga-
tion, but i n America you have no legal obligation. I f a lawyer brought a 
suit against someone at the pool for no t throwing a  life preserver to the 
child, the sui t would b e dismissed , probabl y without eve n a  hearing i n 
court. The law doesn't have  to be that way. We could have a society where 
people do not se e themselves a s atomized, isolate d individuals . In many 
countries a person would have a legal duty to try to save the child. 

In Chin a ther e ca n b e actua l crimina l penaltie s fo r failur e t o hel p a 
fellow citizen in a  life-threatening situation . In 1995, a motorist was sen-
tenced to two years in jail when he refused th e pleas of a man whose wife 
was dying. The motorist was flagged down by the woman's husband, who 
said sh e was gravely il l an d pleade d wit h th e drive r t o tak e he r t o th e 
hospital. The motorist rejected the request and drove away. Under Ameri-
can tort law the motorist could not be sued, nor could he be prosecuted. 
In most law schools this example would not be discussed because our legal 
reasoning equates the isolated, nonresponsible human being with human 
nature. 

Real property law affords anothe r example of how legal reasoning pre-
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supposes the justice of existing societal relations . This area of law presup-
poses the unequal distribution o f property, which i s justified b y the philo-
sophical notions tha t i n America everyon e i s free an d tha t i f a person ha s 
enough talen t h e o r sh e ca n acquir e property . I f a n individua l fail s t o 
"make good, " i t i s his o r he r ow n failur e base d o n lac k o f merit . Wha t i s 
fascinating abou t th e la w i s tha t i t incorporate s th e existin g system  o f 
inequality, but then the law itself is used as a rationale for legitimating th e 
very syste m tha t i s imbedded withi n it . I n othe r words , the la w enforce s 
rules a s the natura l order , whe n i n fac t thos e rule s have  already assumed 
one set of philosophical tenet s and rejecte d an y alternatives. 

The ter m real  property refer s t o houses , buildings , an d land , a s con -
trasted t o personal property whic h include s mos t othe r thing s on e owns . 
Real property la w in th e Unite d State s allow s on e t o ow n al l the houses , 
buildings, and lan d on e ca n afford . A  person ca n mak e a  living sitting i n 
his home an d collectin g mone y fro m othe r peopl e livin g i n thei r homes , 
which he owns. An individual can own a tree or a beach. This arrangemen t 
is called capitalism. I f a lawyer brought a  lawsuit in an American cour t o n 
behalf of neighbors who wanted occasional access to a "private" beach, the 
lawsuit woul d b e dismisse d immediately . A  judge woul d no t allo w lega l 
arguments regardin g th e publi c natur e o f a  beach an d whethe r i t shoul d 
or should no t be owned by an individual . 

This lega l resul t i s no t commo n t o al l societies . Historically , amon g 
many Native American tribe s lan d coul d no t b e owne d b y an individual . 
There was no proprietary interest in the environment. One could no mor e 
own a  beac h tha n on e coul d ow n th e ocean . Peopl e mad e fu n o f th e 
Indians fo r allegedl y selling the islan d o f Manhattan fo r a  few beads. Bu t 
in Native American legal thought people could not own Manhattan Island , 
and therefore the y could no t sel l it . 

In modern-da y Americ a a  tenan t canno t refus e t o pa y ren t o n th e 
grounds that the landlord own s more homes than sh e needs. But in Cub a 
one coul d rais e suc h a n argumen t an d win . Th e Cuba n Genera l La w o n 
Housing adopted i n 1988 provides as follows: "Personal property i n hous -
ing must be understood . . . essentiall y as a right to enjoyment o f the house 
by th e owne r an d his/he r family , withou t havin g t o pa y anythin g afte r 
paying it s price , but i n n o cas e can thi s righ t o f persona l propert y i n th e 
house becom e a  mechanis m o f enrichmen t o r exploitation. " I n he r 199 4 



66 Th e Law: Its Myths and Rituals 

book on Cuban law and society , Revolution in  the Balance, Debra Evenso n 
notes that th e officia l interpretatio n o f the Housing Law is that a  person' s 
home i s to live in, no t t o mak e a  living from. Cuba n citizen s ma y ow n a 
primary residence and a  vacation home , but n o more . 

In the United States you have a Fourth Amendment constitutiona l righ t 
to have your home free from searche s without a  warrant. But you have no 
right to  a home. Which righ t would the man sleeping under a  Los Angeles 
freeway prefer ? I n Cuba , th e Constitutio n state s tha t th e "socialis t stat e 
strives to provide each family a  comfortable plac e to live." Decent housin g 
for al l is a goal of the society, and that goal is expressed in the Constitutio n 
as a  lega l obligatio n o f th e government . Thi s woul d rais e a n interestin g 
legal question i f the Cuba n stat e tried t o prosecute a  homeless person fo r 
sleeping in a  park. Tha t person' s lawyer should be able to defend th e case 
on th e ground s tha t th e stat e faile d t o striv e t o provid e a  decent plac e t o 
live according t o Articl e 8(c ) o f the Constitution . Actually , th e park s an d 
streets of Cuba are not filled with homeless people, even under it s present 
economic crisis. But if they were, the legal system would provide a possible 
defense fo r th e homeless . 

The resul t i n Americ a i s totally different , becaus e ou r lega l reasonin g 
presupposes tha t ther e i s no legal obligation fo r a  government t o provid e 
housing fo r it s people . I n fact , wha t i s takin g plac e i n Americ a i s th e 
criminalization o f homelessness . 

There ar e man y case s aroun d th e countr y dealin g wit h homelessness . 
In 199 5 the Californi a Suprem e Cour t rule d i n Tobe  v. City  of  Santa Ana 
that th e cit y coul d prosecut e an d sen d t o jai l fo r si x months an y perso n 
who camp s ou t o r store s thei r persona l belonging s ( a shoppin g car t fo r 
example) i n a  public park, street , or area. Justice Stanley Mosk, in dissent , 
angrily criticized th e cit y for arrestin g persons "whos e sol e 'crime ' was t o 
cover themselve s wit h a  blanke t an d res t i n a  publi c area. " Th e decisio n 
noted the fact that the city provided shelters , but o n any given night ther e 
were 2,50 0 mor e homeles s peopl e tha n ther e wer e bed s i n shelters . I n 
Cuba, such a fact migh t be used as a defense, arguing that the governmen t 
was failing to attempt i n good faith t o provide housing. But in the Unite d 
States, thi s fac t wa s considere d legally  irrelevant  t o th e decisio n o f th e 
court. Is being poor legally irrelevant to a criminal defense? I s being black 
and suffering actua l discrimination legally irrelevant to a criminal defense ? 
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These ar e th e question s wit h whic h th e blac k rag e defens e confront s th e 
law. (This confrontation wil l be explored i n following chapters) . 

Another major facto r i n legal reasoning is the myth that the law is made 
up o f neutral , fai r rules . Rule s ar e suppose d t o becom e eviden t t o an y 
educated an d legall y trained judg e o r lawye r who objectivel y analyze s th e 
facts an d the previous lega l decisions. This myth was articulated perfectl y 
by California Cour t of Appeals Judge Edward Wallin: "I am never troubled 
by making a  decision. I  just decid e the way the law dictates." 

The judge's statement assume s that reaso n an d logic  determine judicia l 
results. I t denies the influenc e o f the judge's persona l politica l views. The 
statement als o carries the message that th e "law " is just floatin g ou t ther e 
in space , majestically dictatin g th e correc t (fai r an d just ) result . Thi s de -
nies the fac t tha t judges mus t interpre t conflictin g argument s t o arriv e a t 
a result , and tha t thei r interpretatio n i s based o n a  myriad o f factors tha t 
are rooted i n present-day politica l conditions . 

Anyone who does not believe that judges are influenced b y public pres-
sure, socia l movements , an d thei r ow n prejudice s an d opinion s shoul d 
read The  Brethren by Scott Armstrong an d Bo b Woodward, th e journalis t 
who helpe d uncove r th e Watergate story . This was the firs t popula r boo k 
to g o behin d th e black-robe d mystiqu e o f th e Unite d State s Suprem e 
Court an d expos e the myth tha t judges interpre t th e law based o n objec -
tive, neutral principles untainted b y politics and predisposition . 

One key legal concep t supportin g thi s myt h i s stare decisis, whic h say s 
that judicial decision s flo w fro m previou s decisions , going back centurie s 
to th e beginnin g o f Englis h Commo n Law . Every lawye r searche s must y 
old law books, or, these days, computer dat a bases, for "precedent"—tha t 
is, for judicia l opinion s tha t suppor t he r argument . Indeed , muc h o f th e 
skill o f legal practice i s taking thos e previou s opinion s an d expandin g o r 
shrinking the m t o fi t th e fact s o f one' s presen t case . We spen d a n enor -
mous amount o f time in law school learning how to distinguish cases fro m 
each other , an d ho w to analogize the fact s o r law of previous decision s t o 
the fact s o f th e cas e a t hand . Thi s prompt s ou r friend s an d spouse s t o 
remark irritabl y that la w students ca n onl y speak in analogies . 

Precedent is not just a concept, it has a real role in day-to-day litigation. 
I onc e appeare d i n fron t o f a  conservativ e federa l judg e o n behal f o f a 
radical unio n caucus . M y client s ha d refuse d t o stan d an d pledg e alle -
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giance t o th e flag  a t th e beginnin g o f unio n meetings . Thei r refusa l wa s 
used a s a  rus e b y th e unio n official s t o kic k the m ou t o f meetings . I 
brought a  claim under the civil rights section o f the Landrum-Griffln Act . 
The judge had no sympathy for my clients—indeed, h e was clearly hostile 
to their politics and their actions—but h e felt he was bound by precedent. 
Therefore, h e rule d i n ou r favor , an d the n wishe d th e othe r sid e succes s 
on appeal . We won the appeal and returned to the same lower court judge 
to receiv e attorne y fees . However , h e refuse d t o authoriz e m e th e ful l 
amount o f attorne y fee s I  wa s du e unde r th e statute' s provisio n fo r a 
successful outcome . I n th e are a o f attorne y fee s th e judge ha s discretion , 
and thoug h h e like d m e personally , h e wa s s o oppose d t o m y clients ' 
politics tha t h e exercise d hi s discretio n agains t m y reasonabl e clai m fo r 
fees. It is typical for judges to find ways to exercise their discretion a s their 
politics dictate. It is rare that precedent completely binds a judge. It would 
be foolish t o deny the effect o f precedent i n determining outcomes , but i t 
would b e a  bigger mistak e t o fal l int o the tra p o f believing tha t ou r lega l 
system i s controlled by this seemingly objective rule . 

Critical lega l theory writer s hav e attempte d t o explai n an d expos e th e 
concepts of stare decisis and precedent . I n his essay "Freedom o f Speech, " 
David Kairy s looks a t the history o f the righ t t o spea k in a  public park , a 
right we now take for granted. 3 However , in 1894 there was no suc h right , 
in spite of the First Amendment. Reveren d William F . Davis, an opponen t 
of slaver y an d discrimination , attempte d t o preac h th e Socia l Gospel , a 
religious doctrine that stresse d socia l responsibility and criticize d the cor -
ruption o f local government . Davi s was jailed th e first  tim e h e attempte d 
to preac h o n th e Bosto n Common s an d fined  th e secon d time . The cas e 
was eventually heard by the Massachusetts Suprem e Court . I n an opinio n 
by the ma n wh o wa s late r t o becom e on e o f America' s mos t famou s Su -
preme Cour t Justices , Oliver Wendel l Holmes , the cour t uphel d th e con -
viction.4 I t said that a  city ordinance prohibiting a  public address on pub -
lic grounds without a  Mayor's permit was constitutional : 

That such an ordinance is constitutional... does not appear to us open to 
doubt.... Fo r the Legislature absolutely or conditionall y to forbid publi c 
speaking in a  highway or publi c park i s no mor e a n infringemen t o f the 
rights of a member of the public than fo r the owner of a private house to 
forbid i t in his house. 
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The U.S . Suprem e Cour t unanimousl y affirmed , quotin g Holmes' s 
analogy t o a  privat e house. 5 Th e Cour t sai d tha t th e governmen t ha d a 
"right to absolutely exclude al l right t o use. " 

Forty years later , a  case aros e with simila r circumstances . Labo r orga -
nizers wit h th e Congres s o f Industria l Organization s (CIO ) wante d t o 
speak and pass out leaflets in a public park in Jersey City. But Mayor Fran k 
Hague, adamantly oppose d t o CI O labo r organizers , refused an y permits . 
One woul d thin k tha t preceden t woul d wi n th e day , an d tha t th e CI O 
would lose its case under the rule and rational e of  Davis.  But a completely 
different resul t occurred . I n Hague  v.  CIO  th e Suprem e Cour t rule d tha t 
the righ t t o spea k an d hol d assemblie s i n park s i s protected b y th e Firs t 
Amendment. 

Wherever the title of streets and parks may rest, they have immemorially 
been hel d i n trus t fo r th e us e of the publi c and , tim e ou t o f mind, have 
been used for purposes of assembly, communicating thoughts between citi-
zens, and discussin g publi c questions . Such us e o f the street s an d publi c 
places has, from ancient times , been a  part o f the privileges , immunities, 
rights, and liberties of citizens. 

The Court' s assertio n tha t street s an d park s hav e bee n hel d fo r th e 
public "fro m ancien t times " an d fro m "tim e ou t o f mind " i s i n direc t 
contradiction t o it s ow n history , a s jus t fort y year s earlie r i t ha d state d 
that th e righ t t o us e publi c area s wa s dependen t o n th e absolut e wil l o f 
the government. The Supreme Cour t mad e a  political judgment base d o n 
changing socia l conditions—namely , th e ris e o f a  powerfu l labo r move -
ment tha t was organizing in streets and park s throughout th e country . By 
the tim e th e Hague  decisio n wa s written , i t wa s 193 9 and th e Ne w Dea l 
had been implemented. Labo r had a  legitimate place in America. Allowing 
old-time cit y politica l bosse s lik e Fran k Hagu e t o boas t " I a m th e Law " 
and to forbid labo r organizing would eventually result in violent confron -
tations. The Hague decision fulfille d on e of the more important function s 
of th e Court : t o mak e decision s tha t lea d t o th e peacefu l transitio n o f 
power relations and promote socia l reform, no t socia l revolution . 

One metho d th e court s us e to engende r socia l harmon y i s ideologica l 
storytelling. Instead o f specifically overrulin g their prior decisio n i n Davis 
and admittin g the y ha d rejecte d precedent , th e Suprem e Cour t distin -
guished the two cases from eac h other through tortured reasoning . In thi s 
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way it did not have to repudiate the idea of the primacy of private property 
inherent i n it s rationale fo r th e Davis  decision . Therefore , i t did no t hav e 
to confes s t o th e influenc e o f socia l movement s o n th e Court . B y distin -
guishing the cases and telling a story about the liberty of the people to use 
the street s an d park s fro m tim e immemorial , th e Cour t maintaine d th e 
legend tha t judicia l decision-makin g i s base d o n neutral , eternal , time -
honored principles . The role of the people engaged i n political struggl e i s 
masked by the myth o f freedom o f speech as extant i n natural law. There-
fore, ther e i s no socia l context t o the ruling . The impressio n give n i s tha t 
the Justice s merely looked t o existin g principle s o f law and followe d tha t 
path a s an y educated , objective , politicall y nonpartisa n decision-make r 
would. 

Throughout th e histor y o f America n jurisprudence , judge s hav e re -
jected preceden t whe n i t has served thei r politic s t o d o so . This trend ha s 
become s o obnoxious unde r th e Rehnquis t Suprem e Cour t tha t eve n Jus-
tice Byro n White , a  conservativ e i n th e are a o f crimina l law , ha s bee n 
outraged. I n Arizona  v . Fulminante, a  case tha t shocke d th e crimina l de -
fense ba r an d th e academi c community , th e Cour t change d th e la w o f 
harmless erro r tha t had been in effect fo r twenty-fou r years . The previou s 
decision wa s Chapman  v.  California,  whic h hel d tha t i n som e instance s 
errors of law made in a  trial could be considered "harmless " and were no t 
to be used as a basis to reverse a conviction. However, some constitutiona l 
protections wer e considere d "s o basi c t o a  fai r tria l tha t thei r infractio n 
can neve r b e treate d a s harmles s error. " On e exampl e th e Cour t gav e i n 
its Chapman decisio n was the admission into evidence of a coerced confes -
sion. But in Fulminante, i n a five-to-four decisio n by Chief Justice William 
Rehnquist, the Court held exactly the opposite—that th e use of a coerced 
confession coul d be considered harmles s error . I n hi s dissenting opinion , 
Justice White wrote , "Today , a  majority o f the Court , withou t an y justifi -
cation . . . overrules  this vast  body  of  precedent without  a  word,  and i n s o 
doing dislodges one of the fundamental tenet s of our crimina l justice sys-
tem" (emphasi s mine) . 

Justices Harr y Blackmun , Willia m Brennan , Thurgoo d Marshall , Ste -
phen Breyer , Davi d Souter , an d Joh n Pau l Steven s hav e als o unhappil y 
noted the Rehnquist Court' s disregard for precedent. 6 Justice Marshall de-
scribed the process best when he wrote, "The majority choose s to preten d 
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that i t write s o n a  blank slate , ignorin g preceden t afte r precedent." 7 Al -
though th e false imag e o f judges objectively followin g preceden t doe s no t 
have the strengt h i t di d i n previou s years , i t stil l confuse s th e publi c dis -
course an d enchant s th e publi c mind . Th e ide a tha t judge s ar e restricte d 
by, an d defe r to , preceden t continue s t o b e a  controllin g notio n i n ou r 
legal system because it fits in with the ultimate myth o f democracy—tha t 
we are "a country o f laws, not men. " 

Proponents o f traditional jurisprudenc e wan t u s to believe tha t judge s 
are bound by law, not politics. Rituals that conditio n the public to author -
ity, legal reasoning that justifies existin g inequality, and th e myth tha t law 
is neutral al l result i n a  legal culture that masks the existence of economi c 
and racia l conflict . Bu t suc h conflic t doe s exist . I n fact , i t ha s become s o 
intense that i t tears at the social fabric . 

In opposition t o these myths, the black rage defense attempts to discuss 
the reality of race. But it runs headfirst int o a  legal system that continuall y 
regurgitates th e ide a tha t th e Unite d State s i s a  meritocracy , a  countr y 
where an y perso n ca n ris e abov e hi s circumstance s b y har d wor k an d 
merit. Certainl y som e individua l member s o f minority group s hav e bee n 
able t o ris e abov e thei r initia l circumstances , bot h economicall y an d so -
cially. But African American s a s a group ar e stil l drowning i n a  quagmir e 
of poverty, and th e law will not ac t as a life preserver . 

Judicial decisions in the las t fifteen years have made i t increasingly dif -
ficult t o wi n claim s o f racia l discrimination . Curren t la w focuse s o n th e 
individual a s a perpetrator o f racial discrimination an d reject s a n analysi s 
that woul d facto r i n societa l pattern s o f racis m o r institutiona l practice s 
that resul t i n discrimination . Cour t decision s now require proof o f inten t 
to discriminate. 8 

This burden o f proving a  racis t motive , purpose , an d inten t i s almos t 
impossible to meet . A good example is the 1981 U.S. Supreme Cour t opin -
ion i n City  of  Memphis  v . Greene. 9 Tha t cas e involve d tw o neighbor -
hoods—Hein Park , in which al l the homes were owned by whites, and a n 
adjacent communit y tha t wa s predominantl y black . Wes t Drive , a  stree t 
about a  hal f mil e long , wen t throug h th e cente r o f Hei n Park . Th e city , 
acting a t th e reques t o f th e whit e propert y owners , close d Wes t Drive , 
which was the main thoroughfare fo r black residents, thereby forcing the m 
to driv e out o f their wa y in orde r t o ge t to thei r homes . The cit y actuall y 
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put u p a  physical barrier a t the point where the two neighborhoods inter -
sected, a t Wes t Driv e an d Springdal e Street . The Cour t o f Appeals foun d 
a discriminatory intent in the erection of the barrier. But the U.S. Supreme 
Court reversed , holdin g tha t th e city' s justifications fo r traffi c safet y an d 
tranquility wer e adequat e t o suppor t a  finding  o f n o racis t purpose . Th e 
residents o f the all-whit e enclav e wanted t o sto p "undesirabl e traffic. " A s 
Justice Marshall stated, "Too often i n our Nation's history, statements such 
as these ['undesirabl e traffic' ] hav e been littl e more than cod e phrases fo r 
racial discrimination." Yet the Court accepte d thi s obvious subterfuge . 

The Court' s opinio n als o shows how the law interprets socia l reality i n 
a manner tha t avoid s recognizing racia l discrimination . 

But the inconvenience of the drivers is a function o f where they live and 
where they regularly drive—not a  function o f their race ; the hazards and 
the inconvenience that the closing is intended t o minimize are a functio n 
of the number o f vehicles involved, not the race of their drivers or o f the 
local residents. 

Here, the Cour t close s its eyes and ear s to segregated housing patterns , 
racial hostility, and the power of the white property owners to get the City 
of Memphi s t o d o it s racis t bidding . Then , addin g insul t t o injury , th e 
Court tell s the African America n communit y t o accep t thi s racia l oppres -
sion because i t i s their dut y a s citizens. Speaking o f the burden o f havin g 
to driv e around Hei n Par k i n orde r t o ge t home, th e Cour t says , "Prope r 
respect fo r th e dignit y of the resident s o f any neighborhood require s tha t 
they accep t th e sam e burden s a s wel l a s the sam e benefit s o f citizenshi p 
regardless of their racia l or ethnic origin. " 

A cogent an d powerfu l attac k o n th e racis t natur e o f lega l cultur e ha s 
come from me n and women o f color in the legal profession wh o make u p 
an intellectua l movemen t calle d critical  race theory. An excellent  descrip -
tion of the defining element s of this movement i s found i n the book Words 
That Wound:  Critical Race Theory, Assaultive Speech,  and the  First Amend-
ment.10 Th e criticism s th e author s lis t g o t o th e hear t o f th e prevailin g 
legal culture: 

Critical race theory expresses skepticism toward dominant legal claims of 
neutrality, objectivity , colo r blindness , an d meritocracy . Thes e claim s are 
central to an ideology of equal opportunity that presents race as an immu-
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table characteristi c devoi d o f socia l meanin g an d tell s an ahistorical , ab-
stracted story of racial inequality as a series of randomly occurring, inten-
tional, and individualized acts. 

Critical rac e theory challenge s ahistoricis m an d insist s on a  contextual 
historical analysi s of the law . Current inequalitie s an d social/institutiona l 
practices are linked to earlier periods in which the intent and cultural mean-
ing of such practices were clear. More important , a s critical race theorists 
we adopt a stance that presumes that racism has contributed to all contem-
porary manifestation s o f grou p advantag e an d disadvantag e alon g racia l 
lines, including differences i n income, imprisonment, health, housing, edu-
cation, political representation , an d militar y service . Our history call s for 
this presumption. 

The black rag e defense , lik e critica l rac e theory , reject s th e ahistorica l 
interpretation o f behavior in society. It puts criminal actions into a context 
that infuses thos e actions with the racial reality of culture, economics, and 
politics. Since black rage is a defense tha t i s used a t the tria l stage , it mus t 
confront th e assumptio n o f th e "colorblin d courtroom. " America n la w 
promotes th e ide a tha t ever y person , regardles s o f race , i s treate d fairl y 
and equall y once he o r sh e steps inside the sacrosanc t wall s of the court -
room. The California Cour t o f Appeals states this concept quit e explicitly : 
"One o f our guidin g principle s i n thi s courtroom , indee d i n ever y court -
room, i s tha t race , creed , color , religion , nationa l origin , non e o f thes e 
things counts for o r agains t anybody . These are neutral factors. " n 

In chapte r 1 , we saw how the prosecuto r an d th e judge i n th e Willia m 
Freeman tria l relied  o n thi s myt h o f equa l treatmen t whe n arguin g t o 
the jury an d whe n sentencin g th e defendan t t o death . I n man y ways th e 
courtroom proces s ha s become mor e conduciv e t o equa l treatmen t tha n 
it was in 1846 . Black, Chinese , an d Nativ e Americans ar e now allowe d t o 
testify agains t white people. 12 African American s ar e no longe r systemati -
cally and intentionally excluded from jury panels. There are many Africa n 
American lawyers and judges. But for al l these advances, the acceptance of 
the notion o f a colorblind courtroo m stil l impedes th e abolitio n o f racia l 
inequality an d make s i t mor e difficul t fo r a  minorit y defendan t t o ge t a 
fair trial . Two area s tha t deserv e furthe r analysi s ar e voi r dir e (th e ques -
tioning o f th e juror s fo r bias ) an d th e us e o f peremptor y challenge s t o 
knock people off the jury. 
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In 1931 the Supreme Court ruled that lawyers could ask jurors question s 
about racia l prejudice . Bu t i n actua l practice , very few lawyers would as k 
white juror s abou t thei r possibl e prejudic e becaus e the y wer e afrai d i t 
would sti r u p racia l animosity . Mos t lawyer s an d judge s accepte d th e as -
sumption o f the colorblin d courtroo m an d hel d th e mistake n belie f tha t 
once people were seated in the courtroom the y would be colorblind. Even 
as late as 1971 judges and lawyer s would advis e me no t t o as k racia l ques -
tions because, they said, it called attention to my client's race, which would 
make race an issue in th e tria l and would resul t i n an unfavorabl e verdic t 
for th e black or Latino defendant . 

Such a  strategy flie s i n th e face o f reality. People do notic e th e colo r o f 
other people' s ski n an d attac h certai n characteristic s t o thos e people . Of -
ten these perceptions are filled with negative stereotypes of people of color. 
These stereotypes become filters  through whic h jurors will  see and evalu -
ate th e evidenc e an d th e witnesses . I t i s essentia l t o roo t ou t negativ e 
preconceptions and prejudices. Many of these prejudices are subconscious. 
Charles Lawrenc e suggest s tw o basi c reason s fo r this. 13 Th e first  i s th e 
conflict betwee n th e state d principl e tha t rac e prejudic e i s unacceptable , 
and th e simultaneou s existenc e i n th e nationa l psych e o f negativ e belief s 
about othe r ethni c groups . When a n individua l experience s tha t conflic t 
he feel s th e discomfor t o f guil t fo r hi s sociall y unacceptabl e ideas , an d 
therefore th e mind exclude s his racism from hi s consciousness. In psycho-
logical language , th e individua l i s i n "denial " regardin g hi s ow n racia l 
prejudice. 

The secon d aspec t o f Lawrence's  analysi s posit s tha t w e ar e ofte n un -
aware of many of the stereotypes we have internalized because these beliefs 
are an integral part of our mass culture and the unspoken lessons we learn 
from interactin g wit h th e worl d aroun d us . Fo r example , th e belie f tha t 
blacks are not a s intelligent a s whites may not resul t fro m th e indoctrina -
tion of racist ideology, but rather from the individual's observation o f how 
the society , includin g hi s peer s an d hi s parents , treat s blac k people . Th e 
"tacit understanding" in the culture that black people are not as intelligent 
or a s qualified a s white people i s transmitted t o the individua l a s a ratio-
nal, believabl e concept . Thi s belie f become s par t o f th e person' s worl d 
view, and he is never conscious that i t is a racial stereotype borne of power 
relations, not a  result o f nature . 
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Voir dire can be a tool for uncovering preconceptions and subconsciou s 
stereotypes. However, judges interpreted th e case that allowe d racia l ques-
tioning t o mea n tha t onl y on e questio n wa s necessary , and , wors t o f all , 
the for m o f th e questio n wa s s o restricte d a s t o mak e i t almos t useless . 
The court s allowe d defens e lawyer s t o phras e a  questio n somethin g lik e 
the following : "D o yo u hav e an y prejudic e agains t th e defendant' s rac e 
that woul d mak e yo u unabl e t o giv e hi m a  fai r trial? " Now , wha t juro r 
would answer yes to such a n inquiry in a  public courtroom ? 

The image of the colorblind courtroo m was exploded by defense lawyer 
Charles Garr y whe n h e defende d Blac k Panthe r leade r Hue y Newto n fo r 
allegedly killing a policeman. The year was 1968, and historica l event s had 
created a n opportunit y fo r Garry , know n a s on e o f America' s greates t 
criminal defens e lawyers , t o creat e a  new , antiracis t voi r dire . Th e civi l 
rights movement had awakened the country to the reality of racial oppres-
sion an d ha d affecte d th e consciousnes s o f many white people , who no w 
accepted th e fac t tha t th e courtroo m wa s no t a  place where black s coul d 
expect equa l justice. Combined wit h thi s ne w awareness was the fac t tha t 
the Blac k Panthe r Part y fo r Sel f Defense ha d mad e a  powerful impac t i n 
the Bay Area. The black community of Oakland was closely watching New-
ton's trial . In thi s atmosphere , Garr y was able to spen d day s probing an d 
pushing prospectiv e juror s t o com e t o grip s wit h thei r racia l prejudices . 
His voi r dir e wa s compile d i n a  manua l b y long-tim e lega l activis t an d 
scholar Ann Ginge r o f the Alexander Meiklejoh n Civi l Libertie s Institute . 
The manual, entitled Minimizing Racism  in  Jury Trials,  wa s distributed b y 
the Nationa l Lawyer s Guil d t o attorney s throughou t th e country . Bu t 
when lawyer s trie d t o us e i t the y ra n int o th e fea r an d conservatis m o f 
trial judges as they attempted t o ask race-related questions . As I began m y 
practice in 1970,1 found tha t judges could be persuaded t o allow a limited 
amount o f questionin g abou t race . In orde r t o wi n th e righ t t o voi r dir e 
on rac e I  would file a  legal brief citin g cas e law and woul d tel l th e judg e 
in our very first meeting that I  intended to ask the jurors about their racia l 
preconceptions. I  had t o assure each judge I  was no t goin g to spen d day s 
doing voir dire . After all , I did no t hav e the stature o f Garry and my trials 
were not receivin g national attention . 

Although prosecutor s usuall y objecte d t o m y brief , th e stat e cour t 
judges woul d allo w m e t o as k eac h juro r a  fe w open-ende d question s 
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regarding race , suc h as , "Hav e yo u eve r ha d a n unfortunat e experienc e 
with a  black person? Ho w has that experienc e affecte d you r view of black 
people? Woul d yo u fee l uncomfortabl e listenin g t o a  witness i n thi s cas e 
who speak s with a  heavy accent? Would yo u fee l ange r a t a  person livin g 
in th e Unite d State s wh o wil l testif y i n thi s cas e throug h a  translator? " 
After I  gained some experience, I was even able to ask the following ques -
tions: "Di d yo u rea d th e statemen t b y J . Edga r Hoover , Directo r o f th e 
FBI, that h e wasn' t worrie d abou t a  Mexican shootin g th e President , be -
cause 'the y don' t shoo t straight , bu t i f the y com e a t yo u wit h a  knife , 
beware/ D o you thin k thi s reinforce s th e stereotyp e o f the knife-fightin g 
Mexican, too stupi d t o shoot straight , but stil l violent?" 

In federa l court , th e judge , no t th e lawyers , usuall y conduct s th e voi r 
dire. However , twic e I  ha d th e experienc e o f judge s admittin g tha t the y 
were uncomfortable askin g jurors about race . This emphasized to me how 
much judge s hav e internalize d th e ide a o f a  colorblin d courtroom . I n 
those trials , one o f which involve d a  Black Muslim defendant , th e judge s 
allowed m e t o as k the jurors a  few open-ended question s abou t race , in -
stead o f asking the questions themselves . 

Great progres s has been mad e sinc e Charles Garry' s stunnin g voir dir e 
in Hue y Newton' s trial , but i t i s disheartening t o se e so many judges stil l 
opposing a n antiracis t voi r dir e and restrictin g defense lawyer s to a  mini-
mal amoun t o f questions . Also , conservativ e politician s hav e le d cam -
paigns t o have judges, instead o f lawyers, do voir dire . They say that law -
yers wast e tim e an d money , thereb y impedin g th e efficienc y o f th e 
administration o f justice. They also blame voir dir e a s one o f the reason s 
criminal defendant s ge t acquitted . These arguments foun d a  receptive ea r 
among th e Californi a electorate , wh o vote d t o hav e judge s in  criminal 
cases conduct th e voi r dire . Th e resul t ha s bee n a  limited , usuall y pr o 
forma typ e o f questioning regardin g racia l stereotyping . Thi s typ e o f su -
perficial voi r dir e i s an obstacl e tha t mus t b e combatte d i n a  black rag e 
defense. 

Voir dir e i s obviously essentia l i n a  black rag e case . Since thi s defens e 
puts rac e o n th e tabl e an d confront s racis t images , i t i s necessary t o as k 
jurors question s tha t prob e thei r racia l unconscious . On e purpos e i s t o 
ferret ou t peopl e whose prejudices mak e i t unlikely that the y can give the 
defendant a  fai r trial . A n exampl e o f thi s i s th e juro r i n People  v. Ortiz 
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who proudly stated , "The y better no t tak e me on tha t jury, or I  will han g 
that Mexican, " o r th e juro r i n State  v.  Russell who said , " I don' t lik e th e 
Mexican race." 14 Thos e case s wer e i n th e 1920s . On e resul t o f th e civi l 
rights gain s o f th e las t thirt y year s i s tha t over t racis t comment s ar e les s 
socially acceptabl e i n public . Today , therefore , i t i s harde r t o wee d ou t 
racially prejudice d jurors . Bu t a n antiracis t voi r dir e i s als o valuabl e i n 
bringing stereotype s int o th e ope n an d encouragin g juror s t o reflec t o n 
their private feelings. Once the jurors begin to recognize their own precon-
ceptions, the defense ha s taken a  significant ste p in combatting the racis m 
engendered b y those feelings . Thi s i s because mos t juror s wan t t o be fai r 
and wan t t o fee l tha t the y ar e no t actin g i n a  prejudice d manner . Onc e 
they become conscious  of their negative racial ideas, they will make a good 
faith effor t eithe r t o overcom e thos e belief s o r no t t o le t the m dominat e 
their deliberations . A n antiracis t voi r dir e als o strengthen s th e collectiv e 
consciousness o f th e juror s t o b e sensitiv e t o th e perversio n o f ascribin g 
negative qualities to blacks. This results in an atmosphere in the jury room 
conducive to the black rage defense . 

The black rage defense attempt s to interpret an d explain the life experi-
ences of African American s so that a  jury can understand th e link between 
those experience s an d th e crimina l ac t th e defendan t ha s committed . 
There shoul d b e black people o n an y jury tha t i s judging a  black ma n o r 
woman. Thi s i s no t becaus e thos e juror s wil l b e sur e t o acquit . I n fact , 
most crime s committe d b y blacks ar e perpetrated o n othe r blac k people . 
Karen J o Koona n o f th e Nationa l Jur y Projec t reporte d tha t i n a  recen t 
voir dir e i n a  murde r cas e i n th e predominantl y Africa n America n com -
munity o f Compton, California , mor e than 5 0 percent o f the jury pool o f 
about sixt y peopl e eithe r kne w someon e wh o wa s murdere d o r kne w 
someone who had murdere d someon e else . 

The issu e i s not wh o wil l acquit ; the issu e i s how to obtai n a  group o f 
jurors wh o wil l g o int o th e jur y roo m an d conduc t deliberation s tha t 
evaluate th e evidenc e fro m differen t point s o f view. My experience lead s 
me to conclude tha t white jurors can empathiz e with the life an d motiva -
tions o f a  black person . Bu t i t i s also true tha t a  jury divers e i n rac e an d 
class i s mor e likel y t o hav e discussion s tha t ar e ope n t o th e blac k rag e 
defense. It is an unusual defense, and one that depends on the jurors rising 
above thei r stereotype s an d expandin g beyond thei r individua l worlds . A 
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multiracial jur y ca n provid e th e contex t fo r th e broadenin g o f eac h per -
son's world vie w and , i n s o doing , com e close r t o understandin g th e lif e 
of the defendant . 

Unfortunately, th e law regarding peremptor y challenge s doe s no t ade -
quately protect the defendant's righ t to a jury chosen fro m a  cross-section 
of the community . Ther e ar e two ways a  lawyer i s allowed t o challeng e a 
juror fo r bias . On e i s calle d a  challeng e fo r cause , th e othe r i s calle d a 
peremptory challenge . A challenge fo r caus e take s place when th e lawye r 
feels th e juror ha s sai d somethin g tha t indicate s prejudgmen t o f the cas e 
or som e sor t o f bias agains t th e defendan t tha t woul d mak e i t likely tha t 
she could not be fair i n determining guil t or innocence. The lawyer makes 
a challenge either verbally or, in some situations, in writing, and the judge 
rules o n th e challenge , either dismissin g th e juror o r allowin g he r t o sta y 
on the panel. Challenges for caus e are unlimited i n number. Peremptorie s 
are limite d b y statute—ofte n te n eac h fo r th e distric t attorne y an d de -
fense, or twenty each in a capital case. Historically, a peremptory challeng e 
could b e mad e fo r an y reaso n a t all . The lawye r woul d no t hav e t o stat e 
the reason , an d th e juro r wa s automaticall y discharged . I t i s beyond dis -
pute tha t distric t attorney s use d peremptorie s t o knoc k blac k peopl e of f 
of juries. The Supreme Cour t note d thi s widespread an d flagrant  practic e 
and in a  1986 case called Batson v . Kentucky ruled tha t peremptories coul d 
not be used fo r racia l purposes . 

However, th e Cour t pu t fort h a  formul a tha t lef t a  huge loophol e fo r 
prosecutors to continue their racist practices. The Court set up three steps: 
First, if it seems that there is a pattern o f striking black jurors, the defens e 
lawyer ca n object . I f the judg e feel s a  prim a faci e cas e o f discriminatio n 
has taken place , he shifts th e burden t o the prosecutor. I n the second step, 
the prosecuto r mus t b e abl e to explai n adequately , i n race-neutra l terms , 
why he i s kicking blac k peopl e of f th e jury . I n th e thir d stage , the judg e 
decides i f ther e ha s bee n purposefu l discrimination . I f ther e i s suc h a 
finding, th e prosecutor's challeng e i s disallowed. 

The proble m i s tha t i t i s very difficul t t o find  purposefu l discrimina -
tion. Judges do not like to interpret the prosecutor's state of mind as racist. 
And sinc e judge s believ e i n th e colorblin d courtroom , the y en d u p ac -
cepting the most absur d explanations , for instance that a  black juror wor e 
his hair i n a  ponytail, that a  black man was effeminate, o r that a  minorit y 
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juror wa s a loner.15 I  was cocounse l i n a  high-profile first-degree  murde r 
case i n whic h th e defendan t wa s African American . Ther e wer e very fe w 
African American s i n the jury venire (th e entir e group o f potential juror s 
that si t in the courtroom). The district attorney used his peremptory chal -
lenges t o knoc k of f tw o blac k jurors . H e the n challenge d th e onl y blac k 
male on the panel—in fact , the only black male under thirt y in the entir e 
venire. When chie f counsel, Petra de Jesus, objected unde r the Batson rule, 
we went int o chambers . Th e distric t attorne y gav e a s hi s reaso n th e fac t 
that th e young ma n ha d no t vote d i n th e las t electio n an d therefor e di d 
not tak e hi s obligation s a s a  citize n seriously . Th e judge disregarde d th e 
fact that 60 percent of eligible voters chose not to vote, and that the district 
attorney asked only this black male juror i f he voted. The judge ruled tha t 
the explanation was race-neutral and adequate. Because the defendant wa s 
acquitted, ther e wa s no appea l an d therefor e n o decisio n o f a n appellat e 
court. However , as we saw earlier i n City  of  Memphis v . Greene, judges are 
willing to close their eye s to racism an d allo w subterfuge an d mendacity . 

Jeff Brand, a former publi c defender an d curren t professor o f law at the 
University o f San Francisco , has persuasively trace d th e histor y o f racis m 
in jur y selection , showin g throug h bot h statistic s an d cas e analyse s tha t 
Batson ha s basicall y bee n a  failure. 16 Bran d wa s no t surprise d when , 
shortly after hi s article was published, the Supreme Cour t furthe r watere d 
down Batson. In Purkett v. Elemy the court allowed the prosecutor to strike 
two black men fo r th e following reasons : 

I struck number twenty-two because of his long hair. He had long curly 
hair. He had the longest hair than anybody on the panel by far.... Also , he 
had a mustache and a goatee-type beard. And juror number twenty-four also 
has a mustache and a goatee-type beard. Those are the only two people on 
the jury, numbers twenty-two and twenty-four, with facial hair of any kind 
of all the men and, of course, the women, those are the only two with the 
facial hair. And I don't like the way they looked, with the way the hair is cut, 
both of them. And the mustaches and the beards look suspicious to me. 

Two Justice s dissented , wit h Justic e Steven s saying  tha t th e majorit y 
opinion no w allows tria l judges t o accep t "silly , fantastic an d implausibl e 
explanations," and that the decision demeaned the equal protection value s 
of their earlie r opinions . 
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Lawyers employin g th e blac k rag e defens e mus t us e al l thei r skil l an d 
determination i n obtainin g a  multiracial jury. For al l its weaknesses, rais-
ing Batson  objection s i s stil l on e availabl e tool . An antiracis t voi r dir e i s 
another. Mos t importantly , i n al l ou r strateg y w e mus t confron t racis m 
and not fal l victim t o the myth o f equality and fairnes s represente d by the 
statue of the Goddess of Justice. 

People commi t crime s a t a  fearfu l rat e i n America . Som e o f thos e 
crimes ar e direc t result s o f racia l and economi c inequality . As long a s the 
law is seen a s something eternal , value-neutral, an d objective , societ y will 
never com e t o term s wit h th e consequence s o f th e racia l discriminatio n 
and economi c oppressio n tha t ca n erup t i n ou r streets , ou r banks , ou r 
auto plants , and eve n in the most frightenin g place—ou r homes . 

The blac k rag e defens e trie s t o ri p th e blindfol d of f th e eye s o f th e 
Goddess o f Justice . I t shout s ou t t o American s tha t thei r society' s gros s 
inequalities caus e hopelessness an d pain , which i n tur n caus e som e indi -
viduals to strik e out . When th e law defines tha t strikin g ou t a s a crimina l 
act and the legal system brings its awesome force down upon tha t individ -
ual, he shoul d b e abl e to defen d himsel f by explaining th e rol e o f societ y 
in causing that explosion . 



Please, Mr. Foreman, slow down you 
assembly line. 

No, I don't mind working, but I  do 
mind dyin ! 

—Joe L. Carter, autoworker and blues singer 

Chapter 4 

Black Rage 1971: 
The Case of James Johnson, Jr. 

In 1968 James Johnson go t a  job in the automobile plant s o f Detroit. Tha t 
meant i t wa s mor e dangerou s fo r hi m t o g o t o wor k tha n t o wal k th e 
streets a t night . Workin g me n an d wome n hav e receive d man y benefit s 
from th e industria l revolution . The y have also paid a n awfu l pric e in job-
related sickness , injury, an d death . In 1972 the "President' s Repor t o n Oc -
cupational Safet y an d Health " mad e a  conservativ e estimat e tha t ther e 
were 100,000 death s ever y year traceabl e t o workin g conditions . I n addi -
tion, th e repor t conclude d tha t ther e wer e a t leas t 390,00 0 ne w case s o f 
disabling occupationa l diseas e eac h year . Autoworker s i n th e 1960 s an d 
1970s wer e particularl y susceptibl e t o injur y an d death . A  197 3 report , 
based on figures compiled by the National Institute of Occupational Safet y 
and Health , estimate d tha t 16,00 0 autoworker s an d retire d autoworker s 
died ever y year fro m job-relate d injurie s an d disease . In additio n t o can -
cers fro m poisonou s material s an d hear t attack s fro m uncontrolle d jo b 
stress, ever y autoworke r famil y kne w someon e wh o ha d bee n injure d o r 
crippled i n an acciden t while on th e job. 

An injur y suffere d b y a  worker name d Bria n T . Flannigan typifie s th e 

81 
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dangerous working conditions in the plants and the lack of proper medica l 
care provide d b y th e gian t aut o corporations . Flanniga n ha d a  summe r 
job i n 196 9 at the For d Roug e foundry , wher e h e worked o n a  crankshaf t 
table. H e woul d pic k u p a  mol d a s i t cam e dow n th e assembl y lin e an d 
then pu t i t on th e conveyo r bel t abov e his head. Th e conveyor s were old ; 
they woul d shak e an d jerk , an d part s woul d fal l off . Th e worker s ofte n 
complained o f the dange r o f falling parts , but nothin g changed . On e day , 
two mold s fel l of f th e conveyo r an d hi t Flanniga n o n th e head , knockin g 
him unconscious . He was taken to the company's medical office , where he 
received pai n pill s for hi s headache an d wa s sent back to work, restricte d 
to ligh t duty . Flanniga n complaine d t o th e unio n committeeman , wh o 
persuaded th e general foreman t o let the young man g o home. 

For th e nex t tw o week s Flanniga n staye d home , i n pai n an d losin g 
feeling on the left sid e of his head. The company medical clinic never too k 
cervical x-rays and suggeste d tha t hi s pain was psychosomatic. Finally , he 
went t o hi s family' s doctor , wh o sen t hi m t o a  hospita l fo r x-rays . Th e 
results showe d hi s neck had bee n broke n i n thre e places . For eigh t week s 
the company' s doctor s ha d misdiagnose d him , an d For d ha d withhel d 
workers' compensatio n benefit s an d eve n faile d t o file  the acciden t for m 
required by state law. 

In th e 197 4 book Muscle  and Blood  Rachel Scot t documented , throug h 
powerful interviews , th e huma n devastatio n cause d b y America' s indus -
trial might . He r descriptio n o f th e aut o plant s coul d b e calle d "ma n a s 
machine," as she exposed the companies ' economic motivation fo r failin g 
to keep the factories safe . The profit motiv e was the incentive for employ -
ers t o hir e lawyer s t o contes t injur y case s an d doctor s t o downpla y th e 
workers' injuries an d den y the work-related cause s of long-term illnesses . 
Ultimately i t wa s cheape r t o pa y th e injure d o r sic k worke r th e smal l 
amount du e unde r th e workers ' compensatio n la w tha n i t wa s t o mak e 
the plants safe . 

Where was the union in this equation of company profits versus worker 
safety? Unfortunately , th e Unite d Aut o Worker s (UAW ) wa s reluctan t t o 
take o n th e fight  fo r safe r condition s wit h th e sam e militanc y the y ha d 
displayed i n the struggle for highe r wages. The movement t o organize th e 
auto plant s wa s on e o f th e proudes t chapter s i n America n labo r history . 
In 1936 , workers took ove r Genera l Motors ' Fishe r Bod y Plant #1 in Flint , 
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Michigan. For forty days , two thousand striker s occupied the plant, setting 
up recreational activities , sanitation facilities , educational classes , and peo-
ple's court s t o maintai n discipline . A court injunctio n wa s issue d agains t 
the sit-in. In response, five thousand me n an d women encircle d the plant . 
The police eventuall y attacked , woundin g thirtee n strikers . But th e occu -
pation o f th e plan t continued , an d th e sit-dow n tacti c sprea d t o othe r 
General Motors factories . The company eventually gave in, signing a con-
tract recognizing the union. The Flint strike and victory energized workers 
throughout America , an d i n 193 7 ther e wer e clos e t o five  hundre d sit -
down strikes . 

The UAW grew in strength an d achieve d rea l gains for workers . By the 
late 1960s , however , th e UA W was ou t o f touc h wit h it s past . Georg e B . 
Morris, Jr., a General Motors vice president and director of labor relations , 
described the situation in The  Unions,  a 1972 book by Haynes Johnson an d 
Nick Kotz: "I guess it was understandable when the unions were beginning 
to organiz e tha t the y had t o be militan t an d aggressive... . [They ] incul -
cated int o th e mind s o f thei r constituent s thi s ide a o f conflict , o f wa r 
between th e classes , between th e worker an d th e employer . Hell , that da y 
is gone. That's like nickel beer an d button shoes . It's gone." 

Two of the weakest aspects of organized labor were its failure t o protec t 
racial minorities an d women agains t compan y exploitation an d it s failur e 
to train and include them in the leadership of the union. In the late sixties 
at least 30 percent o f the UAW was black, but o f the twenty-six people o n 
the executive board onl y two were black. In 1969 , blacks had onl y seven of 
the one hundred ke y union staf f positions . Women mad e up 14 percent o f 
the UA W membership , bu t the y ha d onl y on e positio n o n th e executiv e 
board an d no critica l staf f positions . 

The UAW' s inabilit y t o confron t racis m withi n it s ow n organizatio n 
left i t i n a  weak position t o fight  th e companies ' racis t practices . Africa n 
Americans wer e alway s th e las t hire d an d first fired.  Durin g th e labo r 
shortages caused by World War II the plants hired man y more blacks. For 
example, Chrysle r ha d n o blac k wome n employee s i n 1941 , but ha d five 
thousand b y 1945. However, the recessions o f the fifties caused majo r cut -
backs, and blacks were the first  t o go.  With th e aut o industry' s comebac k 
in the early sixties, blacks were rehired . Bu t they were often hire d a s tem-
porary workers and fired  before ninet y days expired—the poin t a t which 
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the worker would hav e received th e ful l protectio n o f the union contract . 
Within th e plants, blacks got the noisiest , dirtiest , an d mos t dangerou s 

jobs. They worked in the foundries, the body shops, and the engine assem-
bly lines . The y wer e als o limite d i n thei r upwar d mobility . Th e Dodg e 
Main plan t was typical: 95 percent o f the foremen wer e white, 100 percent 
of th e superintendent s wer e white , 9 0 percen t o f th e skille d tradesme n 
were white , an d 9 0 percen t o f skille d apprentice s wer e white . Clas s an d 
race had always been boiling issues in the auto industry. Those issues were 
about t o be affected b y the agitation an d politic s of the sixties . 

Detroit ha d suffere d it s shar e o f rac e riots . It s histor y wa s staine d b y 
the actions of white mobs in 1833,1863, and 1943. But in 1967 it was mainly 
black peopl e wh o too k t o th e streets . After a  week o f violence, 43 people 
were dead, 347 injured, an d almost 4,000 had been arrested. Five thousand 
people were homeless due to the fires, and property damage was estimated 
at hal f a  billio n dollars . Withi n thirt y day s afte r th e Michiga n Nationa l 
Guard lef t th e city , African America n revolutionar y leade r H . Ra p Brow n 
spoke to a crowd of five thousand peopl e approximately a  mile from wha t 
had been the center of the rebellion. The sponsors o f the event were black 
radicals who were putting togethe r th e firs t issu e of a  monthly newslette r 
called th e Inner  City  Voice.  Th e newslette r becam e a  vehicle fo r exposin g 
police brutality, slumlordism , an d th e exploitatio n o f workers i n th e aut o 
plants. It advocated class struggle and became a focal point fo r revolution -
ary activity , just a s the Blac k Panther Part y newspaper wa s doing in Oak -
land, California . 

With the help o f members o f the Inner City  Voice,  a  group callin g itsel f 
the Dodge Revolutionary Union Movemen t (DRUM ) organize d a  wildcat 
strike i n Ma y 196 8 a t th e Dodg e Mai n factory . Fou r thousan d worker s 
shut dow n th e plan t a s a  protes t agains t speed-up—th e demand s o f th e 
company t o wor k faste r an d faste r t o achiev e highe r production . DRU M 
concentrated it s organizing among the black workers and put fort h a  pro-
gram callin g fo r worke r contro l o f th e factorie s an d th e eliminatio n o f 
discrimination. Their program gained some adherents among white work-
ers, bu t i t wa s particularl y attractiv e t o black s wh o labore d a t th e wors t 
jobs and fel t lef t ou t o f the union . DRUMS's model was followed a t othe r 
plants. Ther e wa s FRU M a t Ford' s Rive r Roug e complex , JARU M a t 
Chrysler's Jefferson Avenu e Assembly plant, MARUM at the Mack Avenue 
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plant, CADRU M a t Cadillac' s Fleetwoo d factory , MERU M a t th e Moun d 
Road Engine plant , DRU M I I a t Dodge Truck , ELRUM a t the Eldo n Ave-
nue Gea r an d Axl e plant , an d organizin g unit s a t si x othe r plants . Som e 
of these revolutionary union movement s were small; the largest was at the 
Eldon Avenue plant where James Johnson worked . 

In 1969 the radicals at Inner City  Voice  and DRUM coalesced in a  group 
called the Leagu e o f Revolutionary Blac k Workers. The Leagu e advocate d 
socialism an d wa s strongl y influence d b y th e radica l blac k nationalis m 
that wa s prevalen t throughou t Africa n America n communities . Initiall y 
the League' s primar y focu s wa s in-plan t organizing , bu t i t soo n joine d 
neighborhood struggle s suc h a s the campaig n fo r communit y contro l o f 
the public schools and the development o f economic self-sufficiency . On e 
member of the League's seven-man executiv e committee was a thirty-year-
old lawyer named Ke n Cockrel . Cockrel was a good-looking man , si x fee t 
tall, wit h a  larg e Afr o an d a  quic k tongue . H e ha d a  shar p min d an d a 
photographic memory , an d h e was a  master o f th e Englis h language . H e 
considered himsel f a  Marxis t an d a  revolutionary . Cockre l wa s t o hav e a 
profound impac t o n Detroit' s lega l culture . 

Cockrel ha d grow n u p i n Detroit . Hi s parents , like s o man y black au -
toworkers, left th e Sout h during World War I I for th e promise o f work i n 
the aut o plants . At first  the y live d i n arm y barrack s a t th e norther n cit y 
limits, which were used to house the many blacks who had been recruite d 
to wor k i n th e factories . Cockrel' s parent s die d whe n h e wa s twelve . H e 
quit hig h schoo l i n th e elevent h grad e an d late r joine d th e Ai r Force , a s 
his brother ha d done . After hi s discharge, Cockrel was admitted t o Wayne 
State Universit y i n a  specia l progra m fo r thos e wh o ha d no t graduate d 
from hig h school . Afte r completin g college , he went t o Wayn e Stat e La w 
School and was admitted t o the bar i n 1968 . His speaking ability , intellec-
tual capacity , and overal l charisma would catapul t hi m int o a  leading rol e 
in the legal arena. Within a  year after th e legal incorporation o f the League 
of Revolutionary Black Workers, Cockrel and a  thirty-year-old Jewis h rad -
ical lawye r name d Justi n Ravit z woul d b e defendin g Jame s Johnso n o n 
murder charges . 

Who wa s Jame s Johnson , wh y di d h e kil l thre e peopl e i n th e Eldo n 
plant, an d wh y wer e leaflet s wit h th e headlin e "Hai l Jame s Johnson " 
passed ou t a t al l the auto plant s afte r th e shootings ? 
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James Johnson, Jr. , was born i n 1934 in Starkville , Mississippi. The dic -
tionary defines "stark " as "desolate" and "rigid , a s a corpse." These words 
aptly describe the condition s o f Johnson's earl y life an d hi s engulfing fea r 
of death. H e grew up o n a  plantation i n Josi e Creek. Lik e the othe r blac k 
children wh o live d o n th e white-owned plantation , h e coul d g o to schoo l 
only four month s o f the year . This was because harvestin g seaso n starte d 
the sam e tim e a s school , an d eleven-year-ol d Jame s ha d t o b e ou t i n th e 
fields working the cotton harvest . He lived with his parents, brothers, an d 
sisters i n a  two-roo m shant y an d rarel y ha d adequat e foo d o r clothing . 
When aske d a t tria l ho w h e survived , hi s onl y answe r was , "W e just di d 
without. We had n o alternativ e but t o do without. " 

James wa s a  nervous , withdraw n child , wit h fe w friends . Hi s mothe r 
was a  loving , carin g woman , hi s fathe r a  stric t authoritaria n wh o wa s 
abusive toward James's mother. When James was nine years old he saw the 
maimed an d dismembere d remain s o f hi s cousi n Henry , wh o ha d bee n 
lynched. James' s fea r o f deat h increased , an d ofte n h e coul d no t slee p 
because h e feare d tha t dea d peopl e woul d com e fo r him . A t th e ag e o f 
twelve or thirteen h e began to have "spells," manifested b y headaches an d 
hallucinations, i n whic h h e woul d se e the distorte d an d horrifi c face s o f 
dead people . The faces would lee r a t him fro m th e cracks in the walls and 
ceiling. He would scream out for his mother, who would comfor t him . He 
also had auditory hallucinations i n which voices would cry out to him. He 
viewed whit e peopl e wit h suspicio n an d fear . H e fel t whit e peopl e con -
trolled th e live s o f black peopl e an d coul d d o whateve r the y wanted . H e 
developed stomach pains and was given medication fo r a  "nervous condi -
tion." 

When Jame s wa s approximatel y eightee n h e move d t o Mt . Clemens , 
Michigan, to live with relatives . He continued to be a loner. His only social 
activities wer e singin g i n th e hig h schoo l gle e club an d attendin g churc h 
regularly. At twenty-two h e joined th e Army but wa s fearful o f nighttim e 
duty an d fel t persecute d b y th e whit e officers . O n on e occasio n anothe r 
soldier mad e sexua l advance s towar d him , an d h e ha d wha t th e psychia -
trist a t trial would ter m a n "extreme homosexual panic" in which he wor-
ried tha t maybe he was homosexual. He continued t o have hallucinations, 
during whic h h e woul d brea k ou t i n a  profuse swea t an d hea r terrifyin g 
voices. He became mor e an d mor e depressed an d was finally  discharged . 
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Returning t o Mt . Clemens , Jame s Johnso n live d wit h hi s cousi n an d 
retreated into himself. He would look in the mirror an d wish that hi s skin 
color was lighter. He fantasized abou t being a great singer . He was incapa-
ble of socializing. But he was always able to hold dow n a  job. 

While livin g with hi s cousin , Johnso n foun d ou t tha t a  man ha d die d 
years earlie r i n th e sam e roo m i n whic h h e slept . Afte r tha t h e coul d no t 
stay in the house alone. He often fel t people were picking on him. On tw o 
or thre e occasion s h e threatene d o r attacke d peopl e fo r sligh t provoca -
tions. In one instance he was fired from th e Scotch and Sirloin Restauran t 
after stabbin g a  black waite r i n a  fight.  Johnso n believe d tha t th e waite r 
was being use d b y the whit e owner s t o provok e hi m i n orde r t o ge t hi m 
fired. 

In 196 5 Johnson live d i n Detroi t wit h on e o f hi s sisters . H e spen t hi s 
leisure tim e watchin g television , readin g th e Bible , and goin g t o church . 
The constan t i n hi s lif e was a  job. This tim e h e worked i n th e City' s De -
partment o f Purchasing an d Supplie s a s a stock chaser an d custodian . H e 
contributed mone y to hi s sister' s household , an d regularl y sent mone y t o 
his divorced mothe r an d younger sibling s in Mississippi . After thre e years 
he los t hi s job i n a  genera l layoff . Almos t immediatel y h e obtaine d a  job 
with Chrysler at the Eldon plant. The working conditions at this job would 
increase his paranoia an d creat e intolerable stres s on hi s fragile ego . 

The Eldon Avenue Gear an d Axl e plant wa s responsible fo r machinin g 
metal parts fo r rea r axles . It was the sole source o f these axles, assembling 
them int o th e complete d part s necessar y fo r mos t Chrysle r automobiles . 
It wa s a  hug e plant , ove r a  millio n squar e feet , surrounde d b y a n addi -
tional half-million squar e feet o f storage and sidin g areas. It housed 2,60 0 
machine tools of 170 different types . There were more than fou r thousan d 
workers, 7 0 percen t o f who m wer e black . Black s comprise d mos t o f th e 
work force because Eldon was an industria l hellhole . Speed-up was a con-
stant sourc e of frustration an d ange r fo r th e workers . They fel t the y were 
being pushed beyond the limits of human endurance and certainly beyond 
the limits of safety. In addition to the speed-up, people had to do compul -
sory overtime. This meant working nine to twelve hours a  day, sometimes 
six t o seve n day s a  week . Th e companie s calle d thei r method s efficient , 
modern automation . Th e black workers called i t "niggermation. " 

In Muscle and Blood, the Eldon plant manager admit s that the "require-
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ments o f the plant exceede d the capacity . We had t o produce the axles fo r 
the entir e corporation... . I t becomes difficul t the n t o maintai n som e o f 
the standard s yo u woul d lik e to maintai n i n a  p lant . . . . Ther e ar e limit s 
as to what maintenance you can perform whe n you are running on an all-
out basis." 

Unlike Japanes e aut o companies , wher e worker s wer e encourage d t o 
use thei r initiativ e an d t o contribut e idea s to th e manufacturin g process , 
thereby creatin g a  skille d an d loya l wor k force , America n companie s 
viewed worker s a s unthinking , disposabl e machines . I n thei r ques t fo r 
immediate profits , th e aut o corporation s ra n dow n th e worker s an d th e 
plants. This economic nearsightedness was one of the primary reasons that 
American auto corporations were unable to compete with the Japanese. In 
1979 Chrysler wen t bankrup t an d ha d t o g o t o th e governmen t fo r "wel -
fare" payment s i n orde r t o continu e i n business . Bu t i n th e 1960 s an d 
1970s Chrysler believe d tha t it s policies wer e th e mos t efficien t mean s o f 
achieving optimal profits . 

What was the impac t o f "niggermation" o n th e workers? Forklift s wer e 
in a state of disrepair, light fixtures fell down, and aisles were overcrowded . 
There was oil on th e floors , o n th e stairs , and o n th e racks workers stoo d 
on t o operat e th e machines . Ventilatio n wa s awful ; a  mis t cause d b y th e 
evaporation o f a n oi l an d wate r coolan t pervade d th e plant . Ever y day , 
James Johnso n walke d int o a  plan t wit h thunderou s nois e attackin g hi s 
ears, grease from th e machines covering his hands, oil on the floor lappin g 
at his feet, an d a  heavy blue mist cloudin g his eyes. 

In Muscle and Blood,  company attorneys admi t tha t o n a  typical day at 
the Eldo n plan t te n t o twelv e workers were injured badl y enough t o hav e 
workers' compensation evaluations . A former workers ' compensation ad -
juster for Chrysle r agreed with a former unio n steward at Eldon that ther e 
were a  number o f cases in which worker s ha d operations , eve n ha d thei r 
fingers cu t off , an d were sent back to work the same day . Another forme r 
workers' compensatio n lawye r fo r Chrysle r corroborate d tha t ther e wa s 
pressure t o sen d injure d worker s bac k t o wor k an d t o spen d les s mone y 
on safety: "Capitalism requires profits an d the only way to keep on makin g 
profits i s to speed up , cut dow n o n expenditures. " In thei r 197 5 book De-
troit: I Do  Mind  Dying,  Da n Georgaka s an d Marvi n Surki n analyz e th e 
1960s and earl y 1970s in Detroi t an d argu e persuasivel y tha t th e aut o in -
dustry's unrelentin g gree d fo r mor e an d mor e profit s directl y resulte d i n 
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the maiming, illness , and deat h o f its workers an d produce d th e intolera -
ble condition s tha t explai n th e Johnso n incident , a s wel l a s th e suppor t 
Johnson garnere d amon g black autoworkers . 

Johnson ha d bee n hire d a s a  conveyo r loade r a t Eldon . Hi s primar y 
task was to stand si x to eigh t fee t i n fron t o f a furnace wher e brake shoe s 
were bonded wit h a  lining. Wearing asbestos-line d gloves , he ha d t o un -
load the hot , five-pound  brak e shoe s from tw o conveyo r line s a t th e pro -
duction rat e o f on e ever y te n seconds . Becaus e o f th e hea t an d th e tim e 
pressures of unloading two lines, this job was considered on e of the wors t 
in the plant . 

Johnson's bosses considered hi m a  good, hard, and reliable worker, an d 
after te n month s h e was given a  more desirabl e positio n a s a  line hange r 
in th e cemen t room . H e worke d wit h five  whit e me n an d wa s unde r 
the supervisio n o f a  production forema n name d Owiesny . Thi s forema n 
often assigne d Johnso n t o wor k outsid e th e cemen t room , sometime s 
making hi m d o shift s a t th e brak e oven . H e calle d Johnso n "nigger " 
and "boy. " At times h e assigne d Johnso n t o a  specific jo b withou t givin g 
him adequat e instructions . Whe n Johnso n woul d as k thi s forema n t o 
explain things , Owiesn y woul d sa y thing s suc h a s "yo u nigger s can' t 
catch o n t o nothing " an d "d o thi s righ t no w boy , and I  mean righ t no w 
boy." 

In 1969 , James Johnson's second year a t Eldon , he lost a  fingertip  i n a n 
accident. A few months later Rose Logan, a black janitor, was struck by an 
overloaded jitney . Although he r le g was broken sh e was told t o retur n t o 
work i n a  wheelchai r an d perfor m ligh t dut y i n orde r t o retai n he r job . 
Against her doctor's advice she returned to work, developed thrombophle -
bitis in her leg , and died . These and simila r incident s increase d Johnson' s 
fears, both rationa l an d irrational , o f losing his job. 

By the sprin g o f 197 0 th e conflic t betwee n ELRUM' s organizin g an d 
management's intransigence was reaching a boiling point. Although John -
son was not involve d i n th e politica l activit y taking place a t the plant , hi s 
personal work experience reflected th e strife a t Eldon. On April 16, a wild-
cat strike took place after a  worker got into an argument with his foreman . 
The foreman picke d up a  pinion gea r and said , "I'll bash your brains out. " 
The forema n wa s no t disciplined , bu t th e worke r wa s fired.  Johnson' s 
union steward , a  man with mor e than twent y years' seniority, helped lea d 
the walkout. 
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May 1 is a day celebrated by workers around th e world i n honor o f the 
historical struggl e fo r th e eight-hou r workday . In the United States , "May 
Day" is officially designate d an d celebrate d a s "Law Day." On May 1,1970, 
Eldon was shut down by another wildcat strike to protest speed-up , wors-
ening safety conditions, and the firing of the stewards involved in the April 
walkout. Chrysler' s respons e wa s t o fire  fourtee n mor e unio n stewards , 
including Johnson's steward . 

A week later Johnson was hurt i n an auto acciden t unrelated t o his job. 
After h e ha d bee n of f fo r on e wee k he receive d a  telegram directin g hi m 
to return t o work o r be fired.  Against hi s doctor' s advice , fearful o f losing 
his job , h e wen t bac k t o th e cemen t room . Bu t fo r som e inexplicabl e 
reason th e company did no t pay him fo r th e week he was off, a s provided 
by hi s grou p insuranc e benefits , an d actuall y cancele d al l hi s insuranc e 
benefits. 

On Ma y 14 , Mamie Williams , a  fifty-one-year-old  blac k woman , wa s 
told b y her doctor s t o sto p working a t Eldo n fo r a  while because o f hig h 
blood pressure . Sh e ha d worke d fo r Chrysle r fo r twenty-si x years . Th e 
company sen t he r a  telegra m tellin g he r t o retur n t o wor k o r sh e woul d 
be fired  and als o lose her accumulate d benefits . On e week after returnin g 
to work she passed ou t o n the assembly line and die d the next day . 

Less tha n tw o week s later , a  twenty-two-year-ol d Vietna m vetera n 
named Gary Thompson was crushed to death when his forklift overturne d 
and fel l o n to p o f him . Whe n th e UA W safet y directo r investigated , h e 
found tha t th e emergenc y brak e wa s broken an d tha t th e shif t leve r an d 
steering wheel did no t work properly . He found numerou s problem s wit h 
other truck s an d note d i n hi s repor t tha t th e foreme n woul d routinel y 
pull repair tags off the trucks and pu t the m back into service on the plan t 
floor befor e the y were repaired . 

Another wildca t strike took place, and the next day many workers were 
fired. A year an d a  half later , a  judge would rul e tha t th e firing  o f one o f 
ELRUM's leaders , Fred  Holsey , was based o n racis m an d tha t a t the tim e 
of the wildcat strikes, "safety conditions a t the Eldon plant were abomina -
ble." Chrysle r woul d admi t tha t i n 197 0 ther e ha d bee n mor e tha n 16 7 
separate safety violations a t Eldon . 

In th e mids t o f thi s turmoil , whic h ELRU M leader s accuratel y calle d 
"class struggle, " Johnson suffere d fro m mor e discriminator y an d dictato -
rial behavior . Tw o day s afte r th e secon d wildca t strik e a  totall y stresse d 
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out James Johnson too k a  legally entitled vacation , approve d b y the black 
foreman Hug h Jones . Whe n h e returne d a  wee k late r h e foun d tha t hi s 
time card had been removed . In  a  panic he asked forema n Owiesn y wha t 
the proble m was . Owiesny replie d tha t Johnso n ha d bee n fired  an d the n 
walked awa y withou t providin g an y explanation . Anothe r worke r tol d 
Johnson that he could continue to work at a different jo b using a "produc-
tion card " instea d o f hi s missin g tim e card . A  fe w day s late r Johnso n 
received b y registere d mai l a  Notic e o f Terminatio n base d o n Owiesny' s 
signed notic e tha t Johnso n ha d bee n "AWOL, " when i n fac t h e ha d bee n 
on hi s regularl y schedule d vacation . Fo r tw o week s Johnson' s anxiet y 
mounted a s h e trie d t o clea r u p thi s obviou s mistake . Finally , h e wa s 
reinstated, but hi s coping defenses ha d been deal t a  near fata l blow . 

A week later , a  white ma n an d clos e persona l frien d o f Owiesny' s wa s 
given a job sette r position eve n though Johnso n ha d mor e experience an d 
had been recommended fo r th e promotion. A  job sette r received $5.00 an 
hour, while a conveyor loade r receive d onl y $3.40 an hour . I t was anothe r 
example o f th e favoritis m tha t whit e worker s received , an d th e custo m 
and practice o f keeping black workers in thei r place , at inferio r an d mor e 
physically strenuou s jobs . A worker activ e with ELRU M migh t hav e ana -
lyzed this event in the political context o f the struggle between bosses and 
workers an d trie d t o exer t som e organizin g pressure . Bu t Jame s John -
son wa s unabl e t o translat e th e discriminatio n int o politica l action . 
He fel t isolate d an d humiliated . Hi s ange r wa s barely unde r control , an d 
his anxiet y abou t losin g hi s jo b cause d hi m frightenin g nightmares . 
During the mont h o f June there had bee n thirty-eigh t specifi c safet y vio-
lations i n th e brak e sho e departmen t i n whic h Johnso n worked . H e be -
gan t o worr y constantl y abou t fallin g o n th e greasy , oily , an d water -
covered floor s a t work . H e feare d tha t gear s and axle s would fal l o n hi m 
from th e overhea d conveyors . Hi s paranoi a becom e severe ; he wa s con -
vinced tha t managemen t dislike d hi m an d wa s "conspiring " t o ge t ri d 
of him. 

One week afte r th e whit e worker ha d bee n promote d ove r him, John -
son's rag e grew beyond hi s contro l an d h e explode d i n violence . O n Jul y 
15, he began wor k i n th e cemen t room . Forty-fiv e minute s later , forema n 
Hugh Jone s sen t hi m t o th e no . 2  oven. Johnso n refuse d t o work , sayin g 
that n o asbesto s glove s were available . He was called int o th e productio n 
office. There , th e unio n stewar d attempte d t o plea d Johnson' s case . I t 
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seemed tha t th e glove s were available , but tha t Johnso n ha d bee n unabl e 
to fac e bein g sen t bac k t o a  job h e hate d an d whic h symbolize d th e de -
meaning wa y he had bee n treate d durin g th e previou s fou r months . Th e 
general foreman announce d tha t Johnson was suspended for insubordina -
tion. His badge was taken from him . He was escorted ou t o f the plant an d 
told to repor t th e next day to the Chrysle r labor relation s office . 

Johnson though t h e ha d bee n fired . H e believe d managemen t ha d fi -
nally manipulated hi m int o a  position wher e the y were abl e to ge t ri d o f 
him fo r good . Th e ancho r o f hi s life—hi s abilit y to hol d a  decen t job — 
had been rippe d fro m it s mooring. Jame s Johnson, Jr. , was afloat i n a  sea 
of rage and hopelessness. He went home, got his rifle, and returned t o the 
plant. H e would testif y a t hi s tria l tha t h e could recal l enterin g th e plant , 
but coul d no t remembe r wha t happene d inside . I t i s tragically clea r fro m 
witnesses tha t Johnso n repeatedl y sho t th e foreman , Hug h Jones , fough t 
with me n wh o trie d t o pul l th e rifl e awa y fro m him , wen t int o anothe r 
room an d began randoml y firing, killing Joseph Kowalski and Gar y Hines 
and almos t hittin g Car l Tkachik. A few minutes later , a s he stood outsid e 
the wall s o f Eldon , h e wa s take n quietl y int o custod y b y the police . Th e 
violence of his rage had dissipated int o pools of blood mixe d with oi l and 
grease on th e plant floors . 

When Cockre l an d Ravit z interviewed Jame s Johnso n the y realize d a n 
insanity defens e wa s appropriate. Bu t they knew that suc h a  defense usu -
ally fails because the jury perceives the defendan t a s a  dangerous person . 
Even though a  defendant i s mentally ill, the jury often feel s more fear tha n 
sympathy. Jeffre y Dahmer , th e Milwauke e ma n wh o kille d an d at e hi s 
victims, i s th e cleares t exampl e o f th e difficult y o f winnin g a n insanit y 
case. Obviously, Dahmer was insane by any measuring stick, legal or medi-
cal. But the jury felt such repulsion and fear that they rejected th e insanit y 
defense and found hi m guilty . Cockrel and Ravitz recognized tha t Johnso n 
was essentially a  sympathetic person . H e was a quiet man whos e life con -
sisted o f goin g t o church , savin g mone y t o bu y a  house fo r hi m an d hi s 
sister, and goin g to his job every day. He wanted t o work his sixty hours a 
week an d b e treate d fairl y an d wit h a  modicu m o f dignity . Hi s menta l 
health problems and hi s deprived childhoo d a s a Mississippi sharecroppe r 
had lef t hi m wit h a  fragil e personalit y structure . A t Eldo n h e ha d with -
stood al l kinds o f assault s o n hi s psyche before h e broke . Fortunately , h e 
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had tw o lawyer s wh o understoo d hi s pai n an d kne w ho w t o conve y hi s 
humanity to a  jury. 

Cockrel an d Ravit z understood tha t the y could no t simpl y blame thei r 
client's awfu l crim e o n politica l an d economi c forces . Ther e wer e tw o 
struggles goin g on : th e politica l organizin g i n th e plant s an d th e lega l 
battle i n the court . Leaflet s an d article s were being circulated i n the com -
munity an d amon g autoworker s tha t blame d Chrysle r an d th e UA W fo r 
causing th e deaths . Johnso n wa s see n a s symbo l fo r thousand s o f blac k 
workers. Cockre l an d Ravit z wer e excellen t lawyers , an d the y kne w the y 
could no t wi n with a  symbol. As political lawyer s they also knew tha t th e 
best chanc e o f gainin g a n acquitta l wa s b y mergin g th e politica l realit y 
outside the courtroom wit h Johnson' s individua l life . The geniu s o f these 
two young lawyers was in creating a strategy to help the jurors understan d 
how race and clas s destroyed a  fellow human being . 

Cockrel an d Ravit z rejecte d th e traditiona l strategy , whic h relie d pri -
marily o n a  psychiatris t (ofte n bot h a  psychiatris t an d a  psychologist ) 
to mak e th e cas e fo r th e defense . Instead , the y sough t t o creat e a  tota l 
environment tha t woul d allo w fo r tyin g togethe r Johnson' s individua l 
problems an d societa l problems. This meant balancin g the exper t psychi -
atric witnes s wit h la y witnesses, peopl e wh o ha d know n Johnso n al l hi s 
life, a s well a s fellow worker s who woul d b e abl e to breath e lif e int o tha t 
part of the strategy Cockrel had articulated when he first took on the case: 
"We'll have to put Chrysler  on trial  for damage s to this man cause d by his 
working conditions. " 

Creating a  tota l environmen t mean t filling  th e courtroo m wit h sup -
porters. It meant conductin g a  voir dir e that explore d jurors ' attitudes o n 
race an d o n plan t workin g conditions . I t mean t organizin g th e openin g 
statement an d closin g argumen t aroun d th e them e o f ho w institutiona l 
racism an d worke r exploitatio n intersecte d wit h Johnson' s individua l 
mental problems . Underlyin g thi s strateg y wa s th e necessit y o f gettin g 
jurors whos e lif e experience s woul d allo w the m t o hea r th e defense , a s 
well as getting a  judge that would no t try to quash th e defense . 

The cas e was assigned t o Judge Rober t Colombo . He was considered a 
law-and-order judge , a s he ha d bee n th e attorne y fo r th e Polic e Officer s 
Association. Bu t he had als o practiced a s a criminal defense attorney , an d 
as a judge he believed in letting both side s have their say . His politics were 
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certainly oppose d t o th e lef t politic s o f Cockre l an d Ravitz , bu t h e re -
spected their legal abilities. The defense was confident h e would give John-
son a  fair trial . 

If the case had been tried i n 1968, there would have been a n almos t all -
white jury. But a year before th e Johnson inciden t Cockre l and Ravit z had 
been involve d i n anothe r case , whic h ha d change d th e jur y selectio n 
process. Th e Ne w Bethe l Baptis t Churc h wa s heade d b y Reveren d C . L . 
Franklin, fathe r o f world-famous sou l singe r Areth a Franklin . A  militan t 
black nationalis t organizatio n name d th e Republi c o f Ne w Afric a wa s 
given permission t o hold it s first anniversary conference a t the church . At 
the end of the celebration, as people were leaving, an armed confrontatio n 
took plac e i n whic h on e policema n wa s kille d an d on e office r an d fou r 
civilians wer e wounded . Th e polic e storme d th e church , shootin g i t u p 
and arrestin g 14 2 people. During jury selectio n i n th e ensuin g tria l o f the 
men accuse d o f killin g Office r Czapski , Cockre l an d Ravit z wer e con -
fronted b y th e fac t tha t th e jur y poo l di d no t reflec t th e populatio n o f 
Detroit, a s minorities, workers, and young people were disproportionall y 
absent. 

The defens e tea m approache d th e jur y commissione r an d boldl y de -
manded t o see the questionnaires tha t prospective jurors were required t o 
fill out befor e the y were allowed int o th e poo l o f jurors. They found tha t 
the fac e sheet s o f th e questionnaire s ha d comment s statin g th e basi s fo r 
exclusion. In thei r arrogan t exercis e of power, the jury commissioner an d 
staff ha d no t eve n trie d t o hid e thei r prejudices . Citizen s ha d bee n ex -
cluded fo r reason s such a s "long hair," "o n welfare," "wear s a  mini-skirt, " 
or "ha s a n Afro. " On e teache r from  Wayn e Stat e University was exclude d 
because h e ha d a  beard . Al l peopl e bor n i n a  foreig n countr y wer e ex -
cluded, even if they were U.S. citizens. This screening process had resulte d 
in a  jury pool clearl y skewed toward older , white, middle-class, conserva -
tive people . I t wa s blatantl y unconstitutional . Th e judg e ordere d a  ne w 
jury panel, and a  fair jury pool selection process was put int o effec t fo r al l 
future trials . By the time the Johnson tria l began the jury venire accuratel y 
reflected th e population . 

Trial lawyers are known t o have strong egos . Many have an overblow n 
sense of self-importance an d an addiction to the spotlight. The backbitin g 
and public disputes between O. J. Simpson's lawyers is only an exaggerate d 
example of what often take s place in cases in which there is a lot of public-
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ity. In orde r t o work a s an effectiv e team , lawyers must kee p thei r ego s in 
check and trea t each other with respect . Cockre l and Ravit z had proved t o 
be a  successful tea m i n earlie r cases , and the y were sur e the y coul d d o i t 
again i n Johnson's case . They spli t the tria l responsibilitie s betwee n them . 
Ravitz would giv e the opening statement ; Cockre l would delive r the clos -
ing argument. Ravit z would tak e on th e delicat e task o f the direc t exami -
nation of Johnson; Cockrel would perform th e difficult direc t examinatio n 
of the psychiatrist . Bot h agree d tha t Cockre l shoul d d o voir dire . No on e 
could question a  jury like Ken Cockrel . 

The purpose of voir dire is to root out people with a  bias from th e jury. 
In the hands of a master, i t also forces jurors to reflect o n their stereotype s 
and no t t o let those preconceptions prejudic e thei r view of evidence. Voir 
dire i s the only opportunity fo r a  lawyer t o talk one-on-on e wit h a  juror. 
Therefore, a n attorne y who ca n creat e a  rappor t rapidl y with a  juror ha s 
an advantage ove r his opponent . An attorney will often questio n betwee n 
twenty an d sixt y potentia l jurors . I t i s hard t o stan d u p i n a  courtroom , 
worried abou t th e distric t attorney' s objection s an d th e judge' s restric -
tions, an d stil l remember juror' s names , where the y live , what wor k the y 
do, an d wha t the y sai d t o th e judg e o r th e precedin g lawye r tha t migh t 
indicate some hidden bias . Cockrel could d o al l of that. His photographi c 
memory allowe d hi m t o remembe r eac h juror' s nam e an d th e genera l 
background informatio n initiall y elicited by the judge. He had an encyclo-
pedic knowledg e o f Detroit . H e seeme d t o kno w ever y neighborhood , 
even the names of the streets and schools . He not only knew the churches , 
he knew the name s o f the minister s a t the churches . He knew ever y aut o 
factory an d the presidents o f the local unions. This broad rang e of knowl-
edge allowed him t o plug into eac h juror's experience . He addressed eac h 
person b y name , an d i n a  totally natura l manne r buil t a  bridge betwee n 
himself an d th e juror . Althoug h th e judge kep t th e rein s o n th e scop e o f 
the voir dire, Cockrel was able to do significant questionin g on racism an d 
working conditions . 

In Johnson's case, the jury that remained afte r al l the challenges by both 
sides consiste d o f eigh t wome n an d fou r men , eigh t black s an d fou r 
whites, and include d tw o autoworker s an d thre e person s wh o wer e mar -
ried to autoworkers. The defense wa s quite satisfied wit h the jury, but yo u 
can neve r reall y tel l how thos e twelv e individual s will  vote onc e the y ar e 
locked in the jury room . 
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The prosecution' s cas e was straightforward . Witnesse s fro m th e plan t 
described th e shootings i n detail , and a  psychiatrist testifie d tha t Johnso n 
was capable of knowing the difference betwee n right and wrong at the time 
he committe d th e homicides . The defens e responde d b y creating a  favor -
able atmosphere for Johnson's testimony. For example, his mother testifie d 
that a s a child he would have "spells" in which he would cr y as he saw the 
faces o f dea d peopl e beckonin g t o him , an d sh e "woul d hol d hi m i n m y 
arms and comfor t hi m the best I  could." His cousin was called to testify t o 
how she found th e body o f her brother wh o ha d bee n lynche d an d muti -
lated and had see n the impact o f that sigh t on a  nine-year-old James . The 
defense als o called witnesses from  Eldo n who testified t o the unsafe work -
ing condition s an d wh o gav e detai l an d substanc e t o Johnson' s stat e o f 
mind i n th e two months befor e hi s breakdown. B y the time Johnso n wa s 
called t o the stan d th e groundwor k ha d bee n lai d s o that th e jurors wer e 
open to listening to him instead of demonizing him as an evil killer. 

Traditional strateg y dictate s tha t yo u d o no t cal l th e defendan t t o th e 
stand i n a n insanit y case . Attorneys ar e wary tha t th e defendan t will  fal l 
apart unde r cross-examination . The y ar e afrai d tha t th e clien t wil l see m 
so craz y tha t h e wil l scar e th e jury , o r tha t h e will  be cal m an d rationa l 
and thereby undercut the insanity defense. Cockre l and Ravitz rejected th e 
traditional approac h becaus e they correctly assessed the nee d fo r th e jur y 
to understand Jame s Johnson a s a fellow human being . The jurors neede d 
to hea r Johnso n testif y i n orde r t o hav e th e empath y necessar y fo r a  no t 
guilty verdict . 

James Johnso n walke d quietl y t o th e witnes s box . H e wa s thirty-fiv e 
years old , five  fee t nin e inche s tall , an d approximatel y 13 0 pounds . H e 
spoke quietly and ha d a  calm demeanor . Th e direc t examinatio n wa s well 
organized an d clea r i n it s simplicity. Ravitz took Johnson throug h hi s lif e 
chronologically. Ravit z aske d question s tha t brough t ou t th e racis m an d 
unsafe workin g condition s Johnso n ha d endured , bu t h e was carefu l no t 
to have the witness justify hi s actions by blaming society . One of the mor e 
moving portion s o f th e testimon y too k plac e whe n Johnso n describe d a 
week-long reviva l a t churc h whe n h e was twelv e years old . H e explaine d 
how h e ha d accepte d Jesu s Chris t a s his persona l savior , an d ho w h e fel t 
he ha d bee n cleanse d o f hi s sins . Ravit z the n aske d hi m i f h e ha d eve r 
again experience d a  similar feeling . Johnso n answere d tha t eve r since th e 
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shooting h e had bee n prayin g tha t h e would b e forgiven . Fo r ten month s 
he had prayed eac h day and night , an d the n tw o weeks before th e tria l h e 
had a  dream in which the healing came for the terrible thing he had done : 
"It was like a cleansing process and then afte r tha t i t was like my soul was 
rejoicing, you know, and praising God fo r forgiveness. " 

Given the earlier uncontradicte d testimon y of Johnson's religious prac-
tice an d devotion , thi s testimon y seeme d genuin e an d ma y hav e move d 
the religiousl y motivate d juror s t o fee l tha t Jame s Johnso n wa s redeem -
able. There wa s n o doub t tha t i n thi s testimony , an d i n answe r t o othe r 
questions, Johnson's remors e was sincere. By the end o f the direc t exami -
nation Ravitz' s confidenc e tha t hi s clien t woul d com e acros s a s a  decent , 
vulnerable, troubled ma n instead o f a menacing, treacherous crimina l was 
proven right . 

The tas k o f th e cross-examinatio n wa s t o sho w tha t Johnso n wa s no t 
insane because h e understoo d th e natur e o f his crime—tha t h e had sho t 
three men—an d h e kne w a t th e tim e tha t suc h actio n wa s wrong . Th e 
strategy the prosecutio n embrace d wa s two-fold: first,  t o sho w al l the ra -
tional steps Johnson ha d taken i n order t o kil l the three men , and second , 
to attack Johnson's credibility. Johnson testifie d tha t he had lost control of 
himself an d coul d no t remembe r wha t h e had done , but tha t h e was no w 
no longe r insane . Prosecuto r Aver y Weiswasse r attempte d t o sho w tha t 
Johnson ha d acte d i n the same manner a s any criminal planning a  crime. 
His cross-examination wa s effective i n this area : 

Q. Let me ask you this , when you got back into the plant , why did you hide 
that gun inside your pants? 

A. Why did I hide it inside my pants? 
Q. Why did you hide the gun inside your pants? 
A. I couldn't give you a concrete reason why I would hide it inside of my pants. 
Q. Well, wasn't it because you didn't want people to see you walking in with a 

gun in your hand? 
A. That could be one of the reasons, sir. 
Q. So you used your own good commo n sens e and you stuc k i t inside your 

pants? 
A. That could have been one of the reasons. 
Q. That could have been one of the reasons. And this was an hour afte r yo u 

left the plant, wasn't it? 
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A. I can imagine it was. It was somewhat in that area, sir, I didn't have a watch. 
Q. What did you do in that hour? 
A. Sir, I don't recall exactly what I done, specifically what I done in that hour. 
Q. You got the gun amongst other things, didn't you? 
A. Evidently, sir. 
Q. You say you went home and got it, is that right? 
A. I don't recall making that statement, sir. 
Q. You didn't make that statement just a moment—a little while ago. 
A. I don't recall. 
Q. You don't recall . Did you happe n t o hav e any hallucinations durin g tha t 

hour? 
A. Sir, I just stated tha t I  don't recal l what I—what—actuall y wha t al l hap-

pened in that hour, so I wouldn't be aware of it. 
Q. Isn't i t a  true statement when you are asked anything about thos e events, 

you just don't remember? 

Even peopl e wh o ar e sufferin g fro m sever e menta l illnes s whe n the y 
commit a  crime tak e rationa l step s i n orde r t o carr y ou t th e crime . Tha t 
fact i s alway s th e stronges t par t o f a  prosecutor' s case , an d ofte n whe n 
juries convic t the y wil l sa y tha t the y wer e persuade d b y th e consciou s 
and seemingl y rationa l act s o f th e defendant . Th e cross-examinatio n i n 
Johnson's case was aimed at showing that while in an allegedly insane state 
of mind th e defendan t wa s capable o f taking step s tha t wer e the act s of a 
man i n contro l o f hi s facultie s an d consciousl y plannin g a  murder . Th e 
prosecutor continue d th e effective cross-examinatio n b y stressing his the-
ory tha t Johnso n ha d a  violen t tempe r an d wa s no t mentall y "out-of -
control." 

Q. I still would like to know why you killed those three men? 
A. Sir, I testified before, I lost control under the strain. 
Q. In other words, you lost your temper? 
A. I lost control. 
Q. You lost your temper, didn't you? 
A. I say I lost control, sir. 
Q. What i s th e differenc e betwee n losin g you r tempe r an d losin g control , 

what's the difference ? 
A. Sir, I don't know how to differentiate it . But I say I lost control and I  was 

not conscious of what was going on until it was all over. 
Q. I see. 
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A. Yes, sir. 
Q. You lost control, you just turned the faucet of f in your head and you were 

unconscious of what happened from then , is that right? 
A. I didn't turn any faucets off. I  just— 
Q. What about the time you stabbed the man over at the Scotch and Sirloin, 

did you lose control the same way? 
A. I will say so. 
Q. What about the time you battered that door down in the incident involving 

your sister, did you lose control? 
A. I will say so. 
Q. And abou t th e time they talked abou t i n th e openin g statement , you at -

tacking people down in Mississippi, when you lost your temper? 
A. When I was a kid in Mississippi. 
Q. Yes. 
A. That's been a long time ago. 
Q. You have had a bad temper all your life? 
A. I wouldn't say so, no, sir. 
Q. You would prefer to call it losing control? 
A. I don't know what—I don' t know what your terminology is. 
Q. Your conversations with Defense Counse l and the psychiatrist having any-

thing to do with your using the phrase losing control? 
A. No, sir, nothing to do with it. 

The foregoin g cross-examinatio n wa s outstanding , excep t fo r th e las t 
question. Tha t questio n suggeste d tha t th e defendan t ha d contrive d hi s 
insanity defense . I n fact , th e questio n als o implie d tha t Ravit z an d th e 
psychiatrist wer e par t o f th e pla n t o pu t fort h a  phony defense . I n thei r 
attempt t o demoniz e th e defendan t som e prosecutor s will  tr y t o portra y 
him a s a  deviou s perso n wh o ha s use d psychiatri c word s t o suppor t hi s 
false defense . When usin g this tactic the prosecutor ofte n look s for some -
one wh o helpe d giv e th e defendan t th e idea s o f a n insanit y defense . I n 
chapter 1  we saw how the prosecutor suggeste d that William Freema n ha d 
watched a  previous insanit y defens e o f a  black convic t an d the n tailore d 
his ow n defens e t o fit  what th e lawyer s had argue d i n tha t case . In John -
son's trial , th e prosecuto r adopte d a  simila r tactic . Unabl e t o blam e th e 
lawyers, h e trie d t o lin k Johnson' s defens e wit h th e leftis t organization s 
active in the plants . He asked Johnso n i f he read Inner  City  Voice  and th e 
Eldon Wildcat  (a rank and file newspaper). 
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Q. As a result o f reading the things that you read in the various newspapers, 
did that ever have any effect upo n your attitude in your job? 

A. The things that I read in the newspapers? 
Q. Uh-huh. 
A. The ones that was true.. .. 
Q. You testified abou t this fellow Barney who didn't like your attitude? 
A. Yes . 
A. Was your attitude created in any way by the, some of the things you read in 

the newspapers? 
A. No 
Q. Or the Eldon Wildcat? 
A. I will say this, I didn't have any particular attitude toward anything or any-

body. I am an exceptionally quiet guy. 

The prosecutor was not content to question Johnson abou t the newspa-
pers. He als o used th e McCarthyit e tacti c o f red-baiting b y implying tha t 
Johnson was a member o f a left organization : 

Q. Did you ever belong to the League of Revolutionary Black Workers? 
A. No, sir. 
Q. You never did? 
A. No, sir. 
Q. Do you belong to any unions? 
A. The U.A.W.—what's it, the U.A.W. 
Q. C.I.O. But you didn't belong to DRUM? 
A. No, sir. 
Q. Didn't belong to ELDRUM? 
A. No, sir. 

These questions ar e irrelevant . Why didn' t th e defens e object ? Becaus e 
they understoo d th e cardina l rul e governin g objections : D o no t objec t 
unless the questions and answers are hurting your case. Cockrel and Ravitz 
recognized tha t th e prosecuto r wa s exposin g hi s ow n antiworke r bia s b y 
these question s an d wa s als o showin g th e weaknes s o f hi s cas e b y th e 
attempted red-smear . Also , Johnson's answer s highlighte d hi s natur e a s a 
passive, uninvolved ma n wh o was just trying to ge t his job done amid th e 
turmoil a t Eldon . 

The mos t dramati c momen t o f the cross-examinatio n occurre d a s fol -
lows: 



Black Rage 1971: The Case of James Johnson, Jr. 10 1 

Q. The y [whites] just were picking on you? 
A. Be g pardon? 
Q. The y were just picking on you? 
A. There' s bee n a  lo t o f othe r peopl e bee n subjec t t o th e sam e typ e o f 

harassment. 
Q. Ho w do you know that? 
A. I  have seen it with my own eyes, sir. 
Q. Se e it with your own eyes? 
A. Right . 
Q. An d they are all black boys? 
A. Al l that I ever seen. 
Mr. Cockrel: I object to "black boys" your honor. 
Mr. Weiswasser: Black men, I am sorry. 
A. I  am glad you asked that, all I have seen has been black. That's a fact. 

People in the courtroom were stunned when they heard the prosecuto r 
call blac k me n "boys" , jus t a s Jame s Johnso n ha d testifie d h e ha d bee n 
called by his white foreman. CockrePs objection had highlighted the prose-
cutor's mistake . Weiswasser was Jewish, and by virtue o f that shoul d hav e 
been particularl y sensitiv e to the use of the word "boy " when referrin g t o 
grown men , becaus e fo r hundred s o f year s anti-Semite s hav e use d th e 
epitaph "Jew-boy " t o humiliat e an d insul t Jewis h men . Th e prosecution' s 
cross-examination ha d been compromise d b y Weiswasser's own prejudic e 
and red-baiting . 

The exper t witnes s wh o testifie d o n behal f o f Johnson wa s a n Africa n 
American psychiatris t name d Clemen s Fitzgerald , Jr . Fitzgerald had excel -
lent credential s an d wa s conversan t wit h th e fact s o f th e cas e an d wit h 
Johnson's history. He also had a  wide range of experience; the majority o f 
his patients i n privat e practic e ha d bee n white , while th e majorit y o f pa -
tients a t th e count y clini c h e directe d wer e poo r black s an d Latinos . H e 
had se t up the psychiatric section o f the City' s T.A.P. (Total Action agains t 
Poverty) program, where he treated numerou s autoworkers . He was certi-
fied as a diplomate b y the American Boar d o f Neurology an d Psychiatry , 
was a clinical instructor a t both Wayne State and th e University of Michi-
gan, and was the regiona l chairman o f Black Psychiatrists o f America . 

Fitzgerald explaine d th e emotiona l problems tha t autoworkers , regard -
less of their color , suffered du e to their employment . H e said that the high 
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level of stress and tension caused mental conditions that led to alcoholism , 
drug usage, spousal abuse , and high rates of absenteeism. Under Cockrel' s 
well-prepared questioning , th e docto r the n discusse d th e specifi c prob -
lems faced by black and Mexican autoworkers. He testified tha t the institu -
tional racism of the auto companies meant that minority workers had "n o 
opportunity o f upwar d advancement, " whic h produce d frustratio n an d 
despair. I n addition , th e demeanin g treatmen t black s wer e subjecte d to , 
such a s thirty - o r forty-year-ol d me n bein g calle d "boy, " cause d feeling s 
of anger tha t workers had t o supress in order t o retain thei r jobs. 

Fitzgerald too k hi s analysi s furthe r alon g th e lin e o f tying racis m an d 
mental illnes s togethe r whe n h e suggeste d tha t blac k peopl e wer e mor e 
susceptible t o certai n type s o f stress . H e postulate d tha t black s suffe r a 
stress unknow n t o mos t whit e psychiatrists . This stres s i s caused b y thei r 
lack of power in society and the relatively few successful blac k male figure s 
for th e youn g blac k ma n t o identif y wit h an d emulate . Fitzgerald' s testi -
mony and his concept tha t black people lack the power to determine thei r 
lives goe s t o th e cor e o f th e curren t debat e abou t wha t constitute s "rac -
ism." Many commentators argu e that Loui s Farrakhan's prejudice towar d 
whites ca n b e equate d wit h Davi d Duke' s prejudic e towar d blacks . Thi s 
analysis hold s tha t an y negativ e stereotypin g o f a  grou p o f peopl e base d 
on their skin color or ethnicity is racism. In this view, when H. Rap Brown 
called a white person a  "honkey," it was the same as when Mark Fuhrma n 
called a black person a  "nigger." The problem with such an analysis is that 
it leaves out th e disparat e power relationship s between white s and blacks . 
Many radica l author s an d activists , both blac k an d white , argue tha t i t i s 
misleading to talk in terms o f black racism because blacks cannot impos e 
their wil l on whites . This imbalance i n power wa s at the hear t o f Fitzger -
ald's diagnosis o f James Johnson. H e testified tha t "th e black person par -
ticularly is subject to the whims and capriciousness of the dominant force s 
in our society . Certainly that would be the white power structure! " 

Fitzgerald was talking about the effects o f institutional racism , not indi -
vidual prejudice . Johnson , a s a  child , di d no t suffe r economicall y an d 
educationally because a  few white people fel t superio r t o blacks. He expe-
rienced hardshi p an d face d th e threa t o f whit e violenc e becaus e o f th e 
institution o f the plantation an d th e economic an d socia l system o f white 
supremacy tha t controlle d lif e i n Mississippi . A s a n adult , Johnso n wa s 
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forced to accept racial insults, was given the worst jobs, was not promoted , 
and wa s fire d improperl y becaus e o f the institutiona l racis m o f th e aut o 
companies, not because of the bigotry o f one foreman . 

The concept s o f powe r an d contro l ar e helpfu l i n distinguishin g be -
tween racis m an d prejudice . Ther e ar e place s i n America n societ y wher e 
blacks have carved ou t som e control . African American s contro l th e bas -
ketball courts in college and in the National Basketball Association (NBA) . 
They constitute a n overwhelmin g majorit y o f the players and hav e exhib-
ited a  clea r dominanc e i n skil l level . Th e cultur e o f th e game , o n th e 
court, i s black. I n thi s cultur e white s sometime s find  themselve s victim s 
of stereotypes. White player s are considered slo w of foot, eve n when the y 
are quicke r tha n man y o f the blac k players . Black s complai n tha t on e o r 
two whit e player s ar e kep t o n team s jus t t o mak e th e fan s happy . Thes e 
white player s ar e presumed t o be les s skilled players , just a s blacks in la w 
school ar e presumed t o be les s intelligen t students . Ther e ar e stil l onl y a 
handful o f black coaches , very few black genera l manager s o r colleg e ath -
letic directors, and almost no black owners of NBA franchises. The institu-
tion o f basketball, however, both o n the college and the professional level , 
is controlle d b y whites . Whit e mone y an d powe r ar e th e dominatin g 
forces, although on e should no t underestimat e th e growing influence an d 
power of blacks. In this context, the racial stereotyping white players suffe r 
is a form o f prejudice based on race , but labeling it "racism" and equatin g 
it with whit e supremac y ar e no t helpfu l i n understandin g th e oppressio n 
of minorities in America . 

Another exampl e o f race-base d powe r an d control , bu t on e tha t i s 
rarely discusse d openly , take s plac e i n th e urba n publi c schools . Blac k 
culture ha s gained hegemon y amon g urba n youth . Asian, white, and Lat -
ino boy s an d girl s wal k aroun d wit h basebal l cap s turne d backward s o n 
their heads , shirt s thre e size s large r tha n thei r parent s thin k the y shoul d 
wear, baggy pants , an d athleti c shoe s with th e lace s ofte n untied . Thi s i s 
considered cool . Blac k culture , whethe r i t b e jazz, blues , o r hi p hop , ha s 
always bee n perceive d a s cool . Bu t o n a  deepe r level , blac k cultur e i s a 
culture o f resistance , of maintaining one' s sou l agains t destructiv e forces . 
Young people recognize the authenticity of black culture and are drawn t o 
its expressio n o f hear t i n th e fac e o f adversity . Tha t i s why black cultur e 
dominates today' s inne r cities . Ra p music , whic h focuse s an d expresse s 
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black rage , ha s foun d a  hug e audienc e amon g nonblacks . It s angr y an d 
rebellious poetry , it s creativ e an d energeti c beat s hav e struc k a  chor d i n 
young peopl e o f al l races , and thi s i s the musi c tha t pulsate s throughou t 
schools i n urba n America , poundin g ou t o f boom-boxes, the bass turne d 
up s o high tha t administrators ' bones ache from th e vibrations . 

But despite this cultura l phenomenon, blacks do no t reall y have power 
in the public schools . Those creative , intelligent kid s and thei r parent s d o 
not contro l th e funding o f public education . The white politica l structur e 
not onl y ha s control , bu t i t ha s spi t upo n th e need s o f th e poo r an d 
exercised it s power t o strangl e th e schools . One o f the fines t component s 
of democracy, the public school, is in danger of extinction. American capi -
talism ha s create d a n excellen t privat e schoo l syste m fo r thos e wh o ca n 
afford it , and i s rapidly destroying the public system . 

When a  black teenager slugs a white teenager on a  Chicago school play-
ground an d call s him a  "bloodsucking Jew, " it i s certainly a n exampl e o f 
racial prejudic e an d mus t b e criticized . Bu t w e shoul d differentiat e tha t 
act from th e institutional racis m that leads Congress and stat e legislatures 
to abandon and , indeed , to directly attack our publi c schools . 

School playground s an d classe s ar e fille d wit h kid s o f differen t race s 
playing together , helping each other , teaching each other , and lovin g eac h 
other. Wal k int o som e o f th e school s i n Sa n Francisc o an d yo u woul d 
think yo u ha d walke d int o th e Unite d Nations . I t i s a  vision o f a  diverse , 
beautiful America . Bu t i t is just that—a visio n o f the future . I f we canno t 
identify th e structure s o f white supremac y and expos e and rectif y institu -
tional racism , the n hateful , distorte d idea s o f prejudic e wil l continu e t o 
infect al l races , an d individua l act s o f prejudic e will  hur t u s all . Cockre l 
and Ravit z understood th e need to expose the institutional racis m o f Mis-
sissippi's plantations an d Chrysler' s auto plants . Neither the y nor Fitzger -
ald were blaming a  few bad whit e people fo r Johnson' s descen t int o tem -
porary madness . They were trying to articulat e society' s responsibility fo r 
the awful event s of July 15,1970. 

Michigan's la w of insanit y wa s fairl y typica l o f the la w in man y state s 
today. The defense ha d to produce evidenc e that, a t the time of the crime , 
Johnson di d no t kno w righ t fro m wrong , an d tha t h e wa s no t abl e t o 
control hi s actions . Onc e tha t evidenc e ha d bee n produce d th e prosecu -
tion had to prove, beyond a  reasonable doubt , that Johnson di d know th e 
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difference betwee n righ t an d wrong . Thi s tes t o f insanit y i s very difficul t 
for a  defendan t t o satisfy . Man y peopl e wh o commi t crimina l act s whil e 
seriously mentally il l can distinguis h righ t fro m wrong . In  Johnson's case, 
Fitzgerald diagnosed him as having a "schizophrenic reaction , paranoid i n 
type." As a result of this mental disease the doctor concluded tha t Johnso n 
"was no t capabl e o f understandin g th e tru e natur e o f hi s act " an d wa s 
acting unde r a  temporar y "delusiona l system " i n whic h h e fel t h e mus t 
attack th e peopl e wh o wer e ou t t o ge t him . Thi s testimon y satisfie d th e 
legal requirement o f producing evidenc e o f insanity and ha d t o be rebut -
ted by the prosecution . 

On a  technica l level , Weiswasser , th e chie f prosecuto r i n th e trial , di d 
a goo d jo b o f weakenin g Fitzgerald' s testimon y regardin g hi s diagnosis . 
Weiswasser wa s knowledgeable i n th e are a o f psychiatry an d kne w wher e 
the weaknesses lay in the doctor's presentation. His cross-examination wa s 
typical o f the kind on e will  find  i n psychiatri c cases . He brought ou t th e 
fact tha t Fitzgeral d ha d testifie d onl y a  fe w time s i n crimina l cases , tha t 
only tw o o r thre e time s ha d h e bee n calle d upo n t o rende r a n opinio n 
regarding sanity , an d tha t h e ha d alway s testifie d fo r th e defense . Th e 
cross-examination stresse d tha t th e docto r ha d no t examine d th e defen -
dant eithe r righ t befor e o r righ t afte r th e tim e o f th e crime ; tha t h e first 
examined Johnson two and a  half months afte r th e murders; that he inter -
viewed Johnso n onl y twice , onc e fo r ninet y minute s an d onc e fo r tw o 
hours. This was not atypical ; in the majorit y o f cases the psychiatris t wil l 
have interviewe d th e defendan t onl y on e o r tw o time s an d will  no t hav e 
had th e opportunit y t o examin e th e accuse d nea r th e tim e o f th e crime . 
The prosecutio n wil l alway s argu e fro m thes e fact s tha t th e psychiatri c 
testimony cannot be relied upon . 

After showin g th e jur y tha t th e psychiatris t i s tryin g t o re-creat e th e 
defendant's menta l stat e month s afte r th e actua l event , th e competen t 
prosecutor wil l attempt t o sho w the rationa l act s tha t th e defendan t per -
formed i n committin g th e crime , i n a n effor t t o rebu t th e opinio n tha t 
the accuse d wa s ou t o f control . I n Johnson' s cas e the prosecuto r aske d a 
lengthy question tha t went t o the weakness of the defense theory : 

Q. During the delusional state , he went home, got the gun, knew how to get 
back, so forth. Doctor , how about th e fact tha t afte r h e shot three men— 
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before he shot those three men, before he even left the plant the first time 
when he was suspended, he told Hug h Jone s that h e had n o righ t t o pu t 
him on that job because there were other men with less seniority. And then 
more than an hour later after h e had killed three men and was on his way 
out o f the plant when other me n stopped him , he said " I killed them be-
cause he was trying to put me on a job when other men had less seniority." 
So didn't h e indicate there tha t h e knew what h e was doing, why he was 
doing it, that he remembered what he did, that he remembered why he did 
it? Because he did exactl y what h e did becaus e o f something tha t h e ex-
plained why he was doing it. Now isn't that true, Doctor? And you say that 
this man is delusional? 

A. A man ca n stil l be delusional an d stil l carry ou t norma l conversation s i n 
areas outside of his delusions.... 

The prosecutor als o hammered hom e the admitted evidenc e that John -
son had previous instances throughout hi s life in which he had threatene d 
or attacke d someone . Thi s buttressed th e state' s theory tha t Johnso n wa s 
a ma n wit h a  violen t tempe r wh o woul d "fl y int o rage s whe n h e didn' t 
have his own way." At the end of this part o f cross-examination i t is fair t o 
say that the prosecution ha d seriously weakened the psychiatric testimony . 

Weiswasser als o chos e t o attac k Fitzgerald' s theorie s tha t black s suffe r 
unusual stres s an d tha t racis m ha d t o be considere d a s one o f the cause s 
of Johnson's schizophrenia . Th e ensuing cross-examination wa s an exam -
ple o f a  lawye r winnin g point s bu t losin g th e case . Tw o typica l error s 
lawyers mak e ar e t o discredi t th e witnes s o n point s tha t ar e irrelevan t t o 
the main issu e and t o offend th e jury's common sense . A glaring exampl e 
of th e forme r mistak e wa s th e prosecution' s cross-examinatio n o f Laur a 
McKinney i n O . J . Simpson' s murde r trial . McKinne y testifie d o n direc t 
exam that polic e officer Mar k Fuhrman ha d use d the word "nigger " mor e 
than fort y times in his discussions with her . There was no way to impeac h 
her testimon y because the discussions were on tape , and tw o instance s o f 
Fuhrman's arroganc e an d racia l hat e wer e playe d i n court . Th e distric t 
attorney, Christopher Darden , attacked McKinney, trying to show that sh e 
was hostile to the prosecution and that she had done something despicabl e 
by no t stoppin g Fuhrma n whe n h e calle d Africa n American s "niggers. " 
Failing i n thes e attempts , Darde n attacke d he r o n th e on e issu e to whic h 
she wa s vulnerable . McKinne y ha d steadfastl y denie d tha t sh e was goin g 
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to sel l th e Fuhrma n tapes . Bu t Darde n finall y go t he r t o admi t tha t he r 
lawyers had shoppe d th e tape s around . McKinne y sai d thi s wa s solel y t o 
establish a  "value" for th e tapes , that i t was done a t her business lawyers ' 
advice. She then weakl y repeated tha t sh e was not goin g to sel l the tapes . 
The resul t o f this cross-examinatio n wa s to injur e McKinney' s credibilit y 
somewhat regardin g whether sh e was going to sel l the tapes. But that was 
a pyrrhi c victor y becaus e i t ha d nothin g whatsoeve r t o d o wit h th e rea l 
issue—that Fuhrma n use d th e wor d "nigger. " Th e onl y explanatio n fo r 
Darden's cross-examinatio n i s tha t h e an d coprosecuto r Marci a Clar k 
viewed every witness called by the defense a s an enemy and attacked the m 
without fitting  thei r cross-examination int o an overal l strategy. Facing the 
truth o f th e tape d evidenc e an d needin g t o sho w th e state' s abhorrenc e 
of Fuhrman' s behavior , th e prosecutor' s cross-examinatio n shoul d hav e 
consisted o f two sentences. Darden shoul d have stood up and simpl y said, 
"Thank you Ms. McKinney for bringing Mark Fuhrman's racia l bigotry to 
light. No questions. " 

The cross-examination o f McKinney was not a n aberration . Tw o othe r 
white witnesses testified tha t Fuhrman mad e bigoted and degrading refer -
ences t o Africa n Americans , an d on e Africa n America n witnes s testifie d 
that Fuhrma n calle d hi m a  "nigger " t o hi s face . I t wa s obviou s t o th e 
jurors tha t thes e peopl e wer e tellin g th e truth , ye t eac h on e wa s cross -
examined i n a  hostil e manne r b y Clar k an d Darden . Th e prosecutor' s 
cross-examinations wer e contrary to what th e jurors' common sens e told 
them—that Lo s Angeles police officer Fuhrma n wa s an extrem e racist . 

The prosecuting attorne y in Johnson' s tria l mad e the sam e mistake . In 
front o f a n interracial , working-clas s jury , h e trie d t o attac k th e psychia -
trist's contentio n tha t rac e an d economic s pla y a  rol e i n menta l illness . 
This tacti c was consisten t wit h th e prosecutor' s theme , announced a t th e 
beginning o f the trial , that "rac e has no place in thi s case." 

The prosecutor wa s well versed i n th e psychiatri c literatur e an d there -
fore wa s abl e t o ge t Fitzgeral d t o admi t tha t th e primar y textboo k o n 
schizophrenia di d no t distinguis h betwee n races . Fitzgerald countere d b y 
saying tha t thi s wa s a  failin g an d tha t h e an d othe r blac k psychiatrist s 
were in the process of writing article s and a  new textbook addressin g thi s 
oversight. However, the prosecutor di d not back down. He asked questio n 
after questio n attempting to undermine the psychiatrist's opinion that race 
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and socioeconomi c condition s mus t b e considere d whe n diagnosin g o r 
treating a  person. At one point the examination became intense , and Fitz -
gerald wen t o n th e offensiv e an d actuall y starte d questionin g th e prose -
cutor: 

A. [Dr.  Fitzgerald:]  Wha t I  a m sayin g i s you hav e t o understan d socio-eco -
nomic conditions. 

Q: [Prosecutor:] You mean all the poverty and depression is restricted to black 
people? 

A. I didn't say that. 
Q. There are black neurotics, aren't there? 
A. Certainly. 
Q. There are white neurotics. 
A. Yes . 
Q. Black psychopaths? 
A. Yes . 
Q. White psychopaths? 
A. Right. But I am talking about other factors such as second class citizenship. 

Such as being in the plant and seeing other people being given jobs when 
maybe you are qualified and the only reason you didn't get it is because you 
are black. Or are you aware of racism? 

Q. That's something you heard from the defendant? 
A. I am asking you, are you aware of racism? Are you saying this doesn't exist? 
Q. Oh, I know there is racism, by black people and by white people. 
A. We are talking about institutiona l racism , which i s more prevalent agains t 

the most buyable object, that being the black person. 

Here we see an attorne y losing contro l o f his cross-examination, an d los -
ing sight of how the jury is perceiving the case. The jurors' life experience s 
had taught them that race and class can have powerful effect s o n a person's 
life, an d n o amoun t o f lawyerl y cross-examinatio n woul d overrul e thei r 
common sense . The rea l issu e was whether Jame s Johnson—a n individ -
ual, no t a  symbol—ha d bee n s o wounde d b y racis m tha t h e ha d los t 
control o f his rationa l though t processes . O n tha t issu e Fitzgerald' s testi -
mony had been helpfu l t o the defense . Bu t courtroom observers—partic -
ularly othe r lawyer s an d th e press—fel t tha t th e psychiatri c evidenc e 
would no t determin e the result . 

The on e even t i n th e tria l tha t ha d th e mos t profoun d impac t wa s th e 
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jury view o f th e Eldo n plant . Th e defens e mad e a  motio n fo r a n on-sit e 
view o f th e plan t o n th e ground s tha t i t woul d hel p th e juror s bette r 
understand th e evidenc e by allowing them t o se e where event s had take n 
place. Such a motion i s left to the discretion o f the judge. In this case there 
was no compellin g lega l reason t o gran t a  jury view . Bu t i n a  case wher e 
there i s a  grea t dea l o f publicit y o r wher e th e communit y i s politicall y 
organized i n suppor t o f the defendant , ther e i s pressure o n th e judge t o 
provide a  fair trial . Judges will reac t differentl y i n thes e situations . I n th e 
Chicago 8  case, i n whic h Dav e Dellinger , Abbi e Hoffman , To m Hayden , 
Bobby Seale , an d other s wer e trie d fo r conspirin g t o cros s stat e line s t o 
incite a riot during the 1968 Democratic National Convention, Judge Julius 
Hoffman's tactic s wer e t o d o everythin g i n hi s judicia l powe r t o restrict , 
hinder, and hurt the defense. Hoffman refuse d Blac k Panther leader Bobby 
Seale's reques t t o hav e th e cas e continue d briefl y s o tha t th e attorne y o f 
his choice , Charle s Garry , coul d defen d him . H e ha d Seal e boun d an d 
gagged i n th e courtroom . H e constantl y berate d th e defens e lawyer s an d 
ruled agains t thei r motions . Although som e o f the defendant s wer e con -
victed o n som e charge s an d th e lawyer s were give n length y sentence s fo r 
contempt, th e judge' s behavio r wa s s o outrageou s tha t th e Cour t o f Ap-
peals reversed the verdicts and th e contempt sentences . 

An opposite example was the tria l o f O. J. Simpson. Even though mos t 
of Judge Lance Ito's important lega l rulings were for the state, he protected 
Simpson's right to a fair trial as he gave the defense attorneys wide latitude 
in thei r direc t an d cross-examination , allowe d extensiv e voi r dire , gav e 
continuances t o prepar e essentia l motion s an d evidence , an d grante d a n 
on-site jury view. 

Judge Colombo reacte d t o th e politica l contex t o f the Johnso n tria l i n 
the same principled manne r a s Judge Ito di d i n th e Simpso n case . He al -
lowed th e defens e breathin g spac e i n th e courtroom , thereb y protectin g 
Johnson's right under the Sixth Amendment to a fair trial. Such a course of 
behavior is , in the long run, beneficial t o the power of the legal system be-
cause it legitimates the system. Judge Colombo was well aware of the black 
community's mistrust of the legal system in Detroit. His treatment of John-
son and the defense lawyers would send a message far beyond the confine s 
of the Recorder's Court . In this context i t is not surprisin g tha t he grante d 
the motion t o allow the jury to tour the auto plant. In so doing he showed 
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that th e cour t wa s no t hidin g fro m Detroit' s economi c an d socia l condi -
tions, symbolize d historically , an d i n Johnson' s case , by th e aut o plants . 
None of this political subtext was articulated in court. Cockrel and Ravitz' s 
motion was based strictly on the existing case law, and their arguments did 
not refer to racism and injustice. That would be saved for closing argument. 
When th e judg e grante d th e motio n h e di d no t spea k o f th e nee d t o 
strengthen th e lega l system's credibility in times o f social turmoil . Bu t hi s 
favorable rulin g demonstrate d tha t judges , especiall y politicall y astut e 
ones, understand their role in maintaining the legitimacy of the law. 

The judge, jurors, lawyers, and defendant wen t to Eldon while the plant 
was in operation . The y saw and fel t th e condition s unde r whic h Johnso n 
had worked. Bu t what turned ou t t o be more importan t tha n viewing th e 
inanimate object s an d location s wa s seein g th e solidarit y th e worker s 
showed towar d th e defense . Johnso n ha d kille d thre e autoworkers ; th e 
reaction o f the othe r worker s coul d hav e been angr y an d hostile . Suc h a 
response woul d hav e undercu t th e theor y o f th e defens e an d supporte d 
the prosecution's depiction o f Johnson a s a violent man, an evil murderer . 
But the workers raise d clenched fists  and nodde d thei r head s in approval . 
Some quietl y cried out , "Righ t on , Brothe r Johnson. " Thei r acknowledg -
ment o f th e defendan t conveye d t o th e jur y th e validit y o f th e defense . 
The oppressio n o f th e worker s generall y an d Jame s Johnso n specificall y 
was no t som e radica l fantasy—i t wa s a  reality . A s Justi n Ravit z walke d 
among the men , women, an d machine s o f the Eldon plan t h e sensed tha t 
an acquitta l was within thei r grasp . 

Unfortunately, a  transcript of Cockrel's closing argument does not exist . 
But a  transcript would no t sho w his commanding presence , his control o f 
the courtroom . Courtroo m observer s remembe r hi s closin g a s a  master -
piece, meshin g race , class , law , an d th e mora l responsibilit y o f th e jur y 
into on e persuasiv e whole . By the en d o f the closin g he had succeede d i n 
uncovering th e sou l o f a man wh o had killed , and i n exposin g the societ y 
that had drive n him to kill . Now it would res t in the hands o f the jury. 

The jury deliberation s wer e a t times s o loud tha t thei r voice s could b e 
heard in the courtroom. Members o f the press reported som e of the com -
ments they heard : 

"You weren't born in Mississippi and I was. You don't know what you're 
talking about." 
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"Did you see that cement room in the plant? Working there would drive 
anyone crazy." 

"IVe worked in a factory all my life, and I didn't kill anybody/' 
"He wasn' t crazy . He hid th e gu n i n hi s pant s an d looke d fo r wh o he 

wanted to kill." 
"The man needs help. You know he won't get it in prison. It's up to us to 

help him." 

After a  day of deliberation th e jury found Jame s Johnson no t guilt y by 
reason o f insanity. When h e heard th e verdict , Johnson droppe d hi s hea d 
between hi s knees and wept . 

Johnson wa s sentenced t o a  menta l hospita l fo r th e criminall y insane . 
The three-wee k tria l an d verdic t receive d nationa l publicity , includin g a 
favorable articl e an d phot o i n Newsweek.  Th e ter m "blac k rage " was no t 
used, but th e defense roote d i n the anger and despai r produced b y racism 
was clearly established . 



Every year thousands of us are 
maimed. The life of men and women 
is so cheap and property is so sacred. 
—Rose Schneiderman, organize r 
for the Women's Trade Union 
League, 1911 

Chapter 5 

James Johnson's 
Workers' Compensation Cas e 

The controvers y ove r Jame s Johnso n di d no t en d wit h th e verdic t i n th e 
criminal case . A bright youn g lawyer who specialize d i n worker disabilit y 
cases had filed a  workers' compensatio n clai m o n behal f o f Johnson. Th e 
lawyer, Ron Glotta, worked in the same law firm as Ken Cockrel and Justin 
Ravitz an d wa s activ e i n th e movemen t t o organiz e autoworkers . H e wa s 
a cofounde r o f th e Moto r Cit y Labo r League , a  grou p o f whit e leftist s 
whose purpos e was to organiz e amon g white workers an d t o suppor t th e 
actions of the black radicals in the League of Revolutionary Black Workers, 
DRUM, ELDRUM, and othe r suc h alternativ e unio n groupings . The Mo-
tor Cit y Labo r Leagu e recognize d tha t blac k worker s wh o spok e ou t fo r 
radical chang e wer e isolate d b y th e establishe d unio n an d wer e attacke d 
by management . The y fel t i t was necessar y fo r white s t o giv e ideologica l 
and concret e suppor t t o blacks who wer e leading th e struggl e fo r funda -
mental change . The y believe d tha t i f th e demand s o f th e blac k worker s 
were satisfied th e resul t would benefi t al l workers. In this context o f racia l 
solidarity, Glott a becam e on e o f th e attorney s fo r th e Leagu e o f Revolu -
tionary Blac k Workers an d offere d hi s skill s in th e field  o f workers' com -
pensation an d labor law. 

112 
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Glotta pursued a  claim fo r workers ' compensation o n th e grounds tha t 
Johnson ha d a  nondisabling , preexistin g psychiatri c conditio n tha t wa s 
aggravated by racism an d unsaf e workin g conditions , and tha t thi s aggra -
vation resulte d i n hi s breakdown . Chrysler' s attorney s coul d no t believ e 
the audacity of trying to make the corporation liabl e for benefit s t o some-
one wh o ha d kille d tw o foreme n an d a  coworker . Eve n som e plaintiff' s 
attorneys doubte d Glotta' s judgmen t an d warne d hi m tha t h e woul d 
"make bad law. " But Glotta' s theory was soundly based i n the philosoph y 
of workers ' compensatio n an d i n previou s ruling s o f law . H e wa s jus t 
pushing the envelope—and pushin g i t hard . 

The workers ' compensatio n insuranc e system  i s a  no-faul t syste m o f 
remuneration. Tha t mean s a  worker doe s no t hav e to prov e tha t th e em -
ployer wa s negligen t i n orde r t o wi n benefits . Thi s i s differen t fro m th e 
system known as personal injury law. Under that system, when one person 
injures anothe r person the plaintiff mus t prove that the defendant di d no t 
exercise reasonabl e car e an d thereb y cause d th e injury . Fo r example , i f 
John Doe' s restrainin g wal l fall s dow n durin g a  normal stor m an d a  to n 
of mud slide s into Tom Smith' s house an d injure s him , John Do e may be 
liable fo r damages . Bu t h e i s liabl e onl y i f To m Smit h ca n prov e tha t a 
reasonable perso n woul d hav e foresee n a  stor m an d buil t a  stronge r re -
straining wall . Thi s i s calle d th e rul e o f negligence . I t wa s th e la w i n al l 
factories i n America unti l the earl y 1900s. So in the 1800s if a worker ha d 
his finger  cut of f by a conveyer belt , the worker would hav e to prove tha t 
the belt was functioning improperl y an d tha t th e employe r wa s responsi -
ble for th e malfunction . 

The consequenc e o f th e unequa l powe r relation s betwee n capita l an d 
labor was that million s o f workers were maimed an d kille d i n job-relate d 
accidents bu t di d no t hav e resource s t o moun t effectiv e lawsuit s agains t 
companies. The y therefor e receive d n o compensatio n fo r thei r injuries , 
unless th e owne r wa s a  benevolen t capitalis t wh o offere d som e for m o f 
charity t o th e worke r or , i n case s o f death , t o th e survivin g spous e an d 
children. 

The persona l injur y syste m als o barre d a  worke r fro m recoverin g 
money i f the acciden t wa s his own fault . Th e problem wit h tha t rul e was 
that i t did not take into account that industria l work, in its normal course , 
produces accidents . Whethe r i t i s mills , mining , steel , aut o making , o r 
construction, n o produc t ca n b e produce d withou t injuries . A n exampl e 
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of thi s hars h realit y i s th e buildin g o f th e famou s Golde n Gat e Bridge . 
Based on previous studies and construction projections , i t was known tha t 
a numbe r o f workers would hav e accidents causin g thei r deaths . Some o f 
these accidents would be caused by employer negligence , some by worker 
negligence, bu t th e bridg e coul d no t b e buil t withou t accidenta l deaths . 
Even though stric t safety precautions were taken, ten workers were killed . 

The worker ' compensatio n system  wa s based o n th e recognitio n tha t 
men, women , an d childre n woul d b e injured , a t time s b y the negligenc e 
of the boss, at times by the carelessness of the worker, and a t times by the 
mere fact o f working in an imperfect world . Regardless of the cause of the 
accident, the owner was making profit s base d o n th e labor o f the worker . 
The humanitaria n approac h wa s to accep t tha t disabilit y an d deat h wer e 
part of the profit process and to compensate the worker whether the injur y 
was caused by employer negligenc e o r by the actions o f the worker. How -
ever, for decade s capitalist s aroun d th e world refuse d t o allo w such a  sys-
tem o f compensation . 

As the industria l revolutio n progressed , German y develope d a  strong , 
politically consciou s workin g class . Th e Bismarc k government , fearin g 
that the workers would turn to socialism, instituted the first workers' com-
pensation system as part of a broad Socia l Insurance Plan. In 1897 England 
passed its workmens' compensation act , which by 1910 covered every kind 
of occupationa l injury . B y the earl y 1900s a  number o f factor s combine d 
to persuad e employer s i n th e Unite d State s tha t a  limited workers ' com -
pensation syste m woul d b e i n thei r ow n interest . Union s wer e beginnin g 
to exert organizational power , and i t was necessary for the owners to make 
some compromises with labor to maintain industria l peace. Some workers 
had als o been successfu l i n bringin g persona l injur y lawsuits . Since ther e 
was no ca p on damages , potentially large jury verdicts became a n unpre -
dictable element i n doing business. 

Responding to the changing power relations between capita l and labor , 
and to the economic benefits o f a predictable insurance system, Marylan d 
in 1902, Montana i n 1909, and New York in 1910 passed legislation creatin g 
workers' compensation systems . However, not al l employers were ready to 
accept the obligation to pay into an insurance system that would compen -
sate thei r injure d workers . Stat e court s too k a  conservativ e vie w o f th e 
new laws and held them unconstitutiona l o n various grounds, such as the 
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infringement o f freedom o f contract an d the deprivation o f an employer' s 
property (money ) withou t du e process of law. 

The Ne w York cas e Ives  v. South  Buffalo  Railway  Company 1 i s a  goo d 
example o f th e conflictin g clas s force s presen t i n workers ' compensatio n 
law. Th e Ne w Yor k legislatur e ha d passe d a  la w creatin g a n insuranc e 
system limite d t o worker s i n th e mos t dangerou s jobs , suc h a s buildin g 
bridges, working on high scaffolds , usin g explosives, operating stea m rail -
roads, and constructing tunnels and subways. These jobs were determine d 
to b e "especiall y dangerous " i n tha t th e wor k itsel f containe d "inherent , 
necessary, risks to the life and lim b o f the workmen." The legislature gave 
as its reasons for passing the law that the laissez-faire system was "econom-
ically unwise and unfair , an d that in it s operation i t is wasteful, uncertain , 
and productive o f antagonism betwee n workmen an d employers. " 

The Ne w York Cour t o f Appeals ha d n o quarre l wit h th e legislature' s 
reasons. In its opinion th e court accurately restated the theory of workers' 
compensation: 

It is based upon the proposition that the inherent risks of an employment 
should i n justice be placed upo n th e shoulders o f the employer , who can 
protect himsel f agains t los s by insurance an d b y such a n additio n t o th e 
price of his wares as to cast the burden ultimately upon the consumer; that 
indemnity to an injure d employe e shoul d b e as much a  charge upon th e 
business as the cost of replacing or repairing disabled or defective machin-
ery, appliances, or tools; that, under our present system, the loss falls imme-
diately upon the employee who is almost invariably unable to bear it , and 
ultimately upon the community which is taxed for the support of the indi-
gent. 

The cour t agree d tha t th e law was supported b y public sentimen t and , 
although "plainl y revolutionary, " wa s base d o n soun d principles . Bu t i t 
held tha t th e la w violated establishe d law s protecting "th e righ t o f prop -
erty." By holding th e workmens ' compensatio n la w unconstitutional , th e 
court's opinio n suggeste d tha t i f people wanted t o institut e suc h a  system 
they would have to pass a constitutional amendment . 

The struggl e fo r fai r an d jus t treatmen t o f working men , women , an d 
children did not stop in face of this and other judicial decisions. The labor 
movement, socia l reformers, an d enlightene d capitalist s combined t o per -
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suade other states to pass workers' compensation systems . As the tide grew 
stronger, court s foun d way s t o interpre t th e la w t o hol d suc h systems 
constitutional. California' s pla n wa s accepte d a s lega l i n 1913 . It provide d 
for specific , fixed benefits based on a formula tha t included a  worker's age, 
job category, degree of disability, wages received in the months preceedin g 
the injury , an d othe r factors . Th e fac t tha t th e benefit s wer e definit e al -
lowed an employer to estimate his costs for worker injuries, buy insurance, 
and thereb y calculat e tha t amoun t int o hi s cos t o f doin g business . Al l 
employers wer e compelle d b y la w t o hav e workers ' compensatio n insur -
ance. 

The employer s wer e abl e t o wi n importan t concession s i n thi s ne w 
program. The benefits were kept very low. There was no compensation fo r 
pain an d suffering . Eve n i f the injury wa s caused by the employer' s negli -
gence, th e worke r coul d no t su e unde r th e persona l injur y system . Th e 
worker was locked into the workers' compensation system . The differenc e 
in mone y receive d b y the injure d part y i n th e tw o differen t system s was, 
and stil l is , enormous. I f a thirty-year-old woma n autoworke r los t a n ey e 
due to the negligent driving of someone on the highway, she could recove r 
hundreds o f thousands o f dollars. If the same woman, makin g a n averag e 
wage i n a n aut o plant , los t a n ey e due t o th e negligen t maintenanc e o f a 
fork lif t i n th e plant , sh e woul d receiv e approximatel y $40,000 . I f sh e 
worked a t a  lower payin g job, such a s a  file clerk, an d i n a  state with les s 
benefits tha n Michigan , she might onl y receive $10,000. 

As unions became stronger , the interest s o f working people made thei r 
way into the law. One important ne w concept was the idea that the work -
place shoul d no t mak e a  person' s healt h wors e tha n i t wa s befor e sh e 
began t o work. Thus , i f a healthy twenty-year-old woma n begin s work i n 
the cotto n mill s and fifteen  year s late r leave s with lun g diseas e cause d b y 
her working conditions , she deserves to to compensated base d on th e fac t 
that for fifteen years her labor power was producing profits fo r the owners. 
The nex t logica l ste p wa s t o protec t peopl e wh o wer e abl e t o wor k wit h 
pre-existing health conditions, but because of job conditions became disa -
bled. For example , a young man wit h a  weak heart goe s to work fo r Gen -
eral Motors, and twent y years later, due to the stress of the job, he dies of 
a heart attack . There are two reasons his family receives benefits: First , his 
weak hear t ha d no t kep t hi m fro m bein g abl e t o wor k ( a nondisabling , 
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pre-existing condition) ; second , condition s o n th e jo b aggravate d tha t 
weak hear t s o tha t i t finall y gav e out . I n Michiga n an d othe r states , thi s 
rule o f la w was extende d t o cove r pre-existin g psychiatri c conditions . I n 
i960 the Michigan Supreme Court ruled that a worker could recover bene-
fits i f th e long-ter m pressures , requirements , an d demand s o f th e tota l 
work environment cause d a n injur y o r illness . 

Glotta pu t al l of these concept s togethe r i n Johnson' s case . Many goo d 
lawyers could have done that. But Glotta's political insights and experienc e 
allowed hi m t o tak e th e blac k rag e defens e fro m th e crimina l tria l an d 
transform i t into an offensive weapo n i n the civi l case. Johnson's workers ' 
compensation tria l began i n 1972 . There i s no jury i n a  workers' compen -
sation case , so the hearing is held before a  "referee." The rules of evidence 
apply, but th e hearing i s more informa l tha n a  criminal trial . 

At the hearing Jame s Johnson too k th e stan d an d testified . Th e refere e 
found hi m t o b e a  credibl e witness . Th e refere e state d tha t "base d o n 
plaintiff's demeanor , manne r o f testifying, dept h o f feelings expressed , a s 
though fro m th e deepes t recesse s o f hi s bein g a t t imes , . . . [ I find]  hi s 
testimony to be worthy of . . . considerabl e credenc e and belief." 

Fitzgerald ha d examine d Johnso n a t th e Ioni a Stat e Hospita l fou r 
months afte r th e not guilt y verdict. At the compensation hearing , he testi-
fied to the same conclusions h e had mad e a t the crimina l tria l and adde d 
that Johnso n wa s stil l sufferin g a  disablin g menta l illnes s tha t wa s jo b 
related. A t Chrysler' s request , a  Dr . Forre r examine d Johnso n onc e an d 
testified tha t Johnson's breakdown coul d "in no conceivable way be attrib-
utable t o hi s workin g condition. " However , unde r cross-examinatio n b y 
Glotta, Forre r concede d tha t whe n Johnso n wa s fired  h e los t hi s copin g 
mechanisms. 

The referee found tha t Fitzgerald' s testimony was more convincing tha t 
Forrer's. He also pointed out that when Forrer had said that "i t was incred-
ible that someone had filed a Workmen's Compensation Petitio n on Plain -
tiff's behalf " h e ha d indicate d a  negative predisposition , whic h probabl y 
explained why he had troubl e eliciting information fro m Johnson . 

Glotta's strategy was to show that Chrysler had created a "plant culture" 
that woul d lea d inevitabl y t o a  worke r explodin g i n violence—th e onl y 
question wa s whic h worke r woul d b e th e first  t o crack . H e argue d tha t 
"Chrysler had pulled the trigger," a phrase which would earn him criticis m 
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in politicall y moderat e circles , bu t whic h capture d th e hear t o f th e lega l 
argument an d th e spiri t o f the community suppor t fo r Johnson . 

As th e hearin g proceeded , i t wa s clea r tha t Chrysler' s attorney s ha d 
been throw n of f balanc e b y Glotta' s creativ e strateg y an d wer e unabl e t o 
mount a n effective defense . Referee Conle y ruled i n favo r o f Johnson an d 
made th e followin g finding s o f fac t an d la w in favo r o f Johnson : (1 ) Th e 
plaintiff ha d a  pre-existin g menta l tendenc y towar d schizophreni a an d 
paranoia, but this mental condition was "nondisabling"—that is , Johnson 
was able to perform hi s job adequately; (2 ) his condition was significantl y 
aggravated b y the long-ter m wor k environment , includin g bein g unfairl y 
assigned undesirabl e wor k a t the oven , being passed ove r fo r a  better jo b 
for whic h he was qualified, bein g addressed by a foreman a s "nigger" an d 
"boy," being denied hi s medical benefits , being suspende d improperl y fo r 
taking a  lega l vacation , an d bein g suspende d unde r cloude d circum -
stances; (3 ) thes e job-relate d action s cause d hi s breakdow n o n Jul y 15, 
1970; (4) Johnso n stil l suffered a  disability resulting fro m th e occupation -
ally relate d injur y an d therefor e wa s entitle d t o workers ' compensatio n 
benefits o f seventy-five dollar s per week starting July 16,1970, and continu -
ing until he recovered fro m th e job-related disability. 2 

The establishmen t medi a wa s outrage d b y th e decision . Th e Detroit 
News editorialize d tha t th e concep t o f holdin g th e employe r responsibl e 
for the aggravation o f personality problems caused by the "typical ra t race 
of employment " woul d delug e th e system  wit h fals e claims . On e colum -
nist, writing fo r a  suburban paper , blamed th e whole inciden t o n th e fac t 
that afte r th e 1967 riots Johnson an d "man y others of his race" were hired 
because "industria l firm s wer e prevaile d upo n t o hire d th e jobles s an d 
disadvantaged t o eas e the inflammator y condition s o f the city. " The col -
umnist allege d tha t th e "expedited " hirin g proces s mean t tha t applicant s 
were no t aske d th e "usua l inquirie s abou t fitnes s fo r th e job, " allowin g 
Johnson t o hide his mental illness . 

Under public pressure the director o f the Bureau o f Workers' Compen -
sation sai d tha t hi s office ha d "agonized " ove r the decision , and h e issue d 
a forma l statement : "Wha t wil l probably see m appallin g an d shockin g t o 
most people i s that i t appears the state is giving cash to a  criminal. We are 
not condonin g hi s crimes , whic h ar e seriou s indeed . Bu t w e ar e saying 
that thi s man was mentally disabled, in part , due to his job." 
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The decisio n ha d legitimate d th e claim s tha t th e automobil e corpora -
tions practiced racis m and allowed unsafe environment s i n their plants . It 
also legitimated th e cr y that worker s suffere d menta l illnesse s an d break -
downs because o f the condition s unde r whic h the y were force d t o work . 
A liberal view of the Johnson cases , both crimina l and civil , would say that 
they wer e example s o f ho w la w i n a  democrati c natio n ca n brin g abou t 
social change . Bu t radica l lawyer s suc h a s Glotta , Cockrel , an d Ravit z 
would hav e argued tha t thoug h thes e case s were importan t victories , rea l 
social chang e woul d tak e plac e onl y whe n worker s wer e politicall y con -
scious, had achieve d racia l unity , and were organized t o force a  change i n 
capitalist work relations and it s unjust distributio n o f income. 

That lega l victories canno t b e relied o n t o ensur e lasting socia l chang e 
was mad e apparen t i n th e earl y 1980 s when workers ' compensatio n la w 
was rewritte n b y th e Michiga n legislature . Usin g th e Johnso n cas e a s a 
stalking-horse, business interests successfully argue d tha t worker abus e of 
the syste m wa s a  majo r caus e o f thei r economi c problems . Th e law s re -
garding emotiona l disabilit y an d cardia c illnesse s wer e rewritte n t o ex -
clude more workers from th e compensation system . 

Unlike man y o f thei r peers , Glotta , Ravitz , an d Cockre l wer e no t co -
opted i n th e ensuin g years . Glott a wa s liste d i n Who's  Who  in  American 
Law afte r winnin g a  number o f significant  workers ' compensatio n trials . 
He broadene d hi s expertise , litigatin g an d lecturin g i n suc h area s a s la w 
and discrimination , polio and socia l security disability, and compensatio n 
for asbestos-related diseases . He maintains a  progressive approach t o legal 
strategy as he continues to advocate on behal f of workers. 

In addition to the acquittals Ravitz and Cockre l won i n the New Bethel 
and Johnso n cases , Ravit z ha d a  strin g o f victorie s i n politica l cases . H e 
successfully defended antiwa r demonstrators and won a victory for welfar e 
mothers arreste d fo r demonstratin g a t th e Burea u o f Socia l Services . H e 
was part of a team of lawyers that sued to improve conditions at the Wayne 
County Jail . He als o brought sui t agains t th e STRES S unit o f the Detroi t 
police, a secret, elite assaul t sectio n tha t was responsible fo r Detroit' s po -
lice killing mor e civilian s pe r capit a tha n an y othe r America n polic e de -
partment. 

In 1972 , a portion o f Detroit' s politica l lef t decide d t o ente r th e aren a 
of electoral politics . Justin Ravit z was put fort h a s a candidate fo r a  posi-
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tion a s judge i n th e Recorder' s Court . On e o f th e mai n coordinator s o f 
the campaig n describe d it s overview o f the electora l process : "The Ravit z 
Campaign understoo d tha t w e ca n neithe r litigat e no r elec t ou r wa y t o 
liberation, bu t selectiv e an d seriou s entrie s int o eac h aren a ca n advanc e 
the building o f a socialist society." 3 

The da y of the primary electio n returns , the Detroit  News  ra n a  front -
page story with a photo of Ravitz and Cockrel under the headline "Radica l 
Tops Court Nominees. " With th e help o f more tha n fou r hundre d volun -
teer pol l worker s an d a  grassroot s campaign , Ravit z cam e i n secon d 
among the seven judges elected . 

Ravitz understood th e psychologically oppressive role ritual and mysti -
fication play  i n th e lega l system . I n smal l bu t symboli c way s h e trie d t o 
diminish th e authoritarianism o f the courtroom . H e di d no t wea r a  judi-
cial robe, nor would he exhibit the American flag in his courtroom. Ravit z 
had taken the bench a t the height of the Vietnam War, when fo r man y the 
flag symbolized America n imperialis m i n th e thir d worl d an d th e us e o f 
military violenc e i n th e ric e paddie s o f th e Mekon g Delta , a s well a s th e 
use o f police violence i n th e street s o f Detroit . However , th e lega l syste m 
would no t countenanc e thi s assaul t o n it s symbol s o f powe r an d legiti -
macy. The Michigan Suprem e Cour t issue d a  ruling that al l judges had t o 
wear robe s an d exhibi t th e flag  i n orde r t o maintai n a  "proper " judicia l 
atmosphere. 

Ravitz complied wit h th e rulin g but continue d hi s attempts t o demys -
tify the legal system. He and another progressive judge drafted a  letter tha t 
was sen t t o defendant s explainin g th e rol e o f th e preliminar y hearing , 
emphasizing that they had a  right to this important procedure , and warn -
ing them agains t waiving tha t right . H e accepte d numerou s speakin g en -
gagements t o explai n th e la w in term s peopl e understood , an d h e gav e a 
series of seminars hel d i n hi s courtroom o n Saturday s to discus s how th e 
legal system reall y functioned. H e rejecte d th e fals e concept s tha t th e la w 
was colorblin d an d tha t i t treate d ric h an d poo r alike . Th e followin g 
words, written b y Ravit z i n 1974 , are a n exampl e o f critica l lega l theory , 
before tha t ter m was invented : 

The rawness of white racism in this country is only a part of the real mes-
sage. The la w i s no t onl y no t "colo r blind, " bu t i t mor e tha n "tolerate s 
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classes among citizens." It is designed to tolerate and perpetuate class divi-
sion. The law serves the dominant class in a class society.4 

In 1983, Judge Ravitz ran for reelectio n an d won easily . When he retired 
from th e bench i n 1986, an article in the Detroit Monthly state d that "Rav -
itz ha s earne d a  reputation a s one o f th e finest  lega l mind s i n th e state. " 
Returning t o privat e practice , h e showe d th e breadt h o f hi s intellectua l 
ability by developing a  varied caseloa d i n a n er a o f specialization . Ravit z 
does trial and appellat e work, and hi s practice includes civi l rights, police 
and governmen t misconduct , employmen t discrimination , an d persona l 
injury. He has maintained his passion for social justice and tries to practice 
in a manner consisten t with his belief that al l people are entitled as "birth-
rights" to a  dignified job , adequate housing, medica l care , and equa l edu -
cational opportunities . 

From th e civi l right s movemen t o f th e earl y sixtie s through 1975 , law-
yers were constantl y representin g peopl e wh o wer e organizin g an d dem -
onstrating fo r socia l change . Som e cases , such a s the Chicag o 8  trial, th e 
prosecutions o f Native Americans afte r th e Wounded Kne e shootout wit h 
FBI agents , an d th e prosecution s o f prisoner s afte r th e Attic a rebellion , 
garnered nationa l attention . Th e Nationa l Lawyer s Guild , considere d th e 
legal fist  o f th e movement , quadruple d i n siz e an d wa s attacke d b y FB I 
Director J . Edga r Hoove r a s "mor e dangerou s tha n th e peopl e throwin g 
the bombs. " Kenn y Cockre l wa s on e o f th e better-know n lawyer s o f thi s 
generation wh o wer e spie d upo n b y the FBI . He exemplifie d th e kin d o f 
lawyer who was described by the United State s Attorney fo r th e Norther n 
District o f Californi a a s "movemen t attorneys . The y d o mor e tha n jus t 
advise. They're par t o f the revolution." 5 

Cockrel could have jumped int o the role of super-lawyer, flying  around 
the country handling one high-profile cas e after another , but he was some-
what critica l o f al l the money an d energ y that g o into big , national cases . 
He believe d i t wa s necessar y t o buil d powe r o n a  loca l level , an d conse -
quently h e focuse d hi s attentio n o n th e Detroi t area . On e inciden t tha t 
did thrus t hi m int o th e nationa l spotligh t too k plac e durin g th e Ne w 
Bethel case . Althoug h on e o f th e defendants , Alfre d Hibbit , ha d volun -
tarily surrendered whe n h e appeared a t the pretria l hearing , Judge Josep h 
Maher double d hi s bai l t o a n amoun t tha t wa s unattainabl e fo r Hibbit . 
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An outraged Cockre l was quoted by the media as calling the judge a "hon-
key do g fool " an d a  "lawless , racist , rogue , bandit , thief , pirate. " Judg e 
Maher calle d fo r CockreP s disbarmen t an d th e Stat e Ba r institute d disci -
plinary proceedings . Distinguishe d lawyers , whit e an d black , rallie d t o 
Cockrers side . He would no t back down an d apologize . Instead, an offen -
sive strateg y wa s developed . Th e argument s wer e threefold . First , hi s 
choice o f language ha d expresse d th e sentiment s o f the black communit y 
in colloquia l terms use d by that community . Second , the allegation s wer e 
true: th e raisin g o f bai l withou t jus t caus e wa s "thiever y an d piracy. " 
Third, lawyer s had a  First Amendment righ t an d a n obligatio n t o infor m 
the publi c abou t wha t wa s happenin g i n court , particularl y abou t issue s 
of politica l importance . Th e first  da y o f Cockrel' s hearing , hundred s o f 
people tried to ge t into the courtroom. A door was broken down , a  cour t 
reporter fainted , an d cour t was adjourned. Afte r a  week's continuance th e 
proceedings against Cockrel were dismissed. Judge Maher reduced the bail 
from $50,00 0 to a  more reasonabl e $10,000 . Eventually Hibbi t wa s foun d 
not guilt y of the murder charge . 

Cockrel continue d t o represen t politica l activists . A  police office r ad -
mitted years later that some officers "migh t have wasted Kenny if they had 
had th e chance. " Cockre l a t time s carrie d a  gu n fo r self-protection , an d 
Ravitz recalle d tha t a  bom b wa s throw n ont o th e balcon y o f thei r la w 
office. B y the late 1970s, however, the confrontations betwee n the commu -
nity and the state had taken less direct and less violent forms. The Vietnam 
War ha d ende d wit h a  defea t fo r America n aggression , an d th e extrem e 
abuses o f prosecutoria l powe r b y th e Nixo n administratio n ha d termi -
nated with Richard Nixon's resignation and Attorney General John Mitch -
ell's criminal conviction. Police departments were integrating and were no 
longer seen as a white occupation army in minority neighborhoods. Blacks 
were exercisin g th e righ t t o vot e an d wer e enterin g th e electora l field.  I n 
Detroit, Colema n Young , a  libera l Africa n American , ha d bee n electe d 
mayor. 

By this time , crimina l lawyer s wer e n o longe r i n th e forefron t o f th e 
legal struggle to change the landscape of America. Most of the legal battles 
were taking plac e i n th e aren a o f civi l law. Unfair employmen t practices , 
sex an d rac e discriminatio n suits , corporat e abuses , an d environmenta l 
protection—these were the areas receiving the attention o f public interes t 
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attorneys. Immigratio n la w an d Centra l America n solidarit y group s ha d 
replaced crimina l procedure an d mas s defense committees . In this chang-
ing context , Cockre l decide d t o ru n fo r publi c office , an d i n 197 7 he wa s 
elected t o th e Detroi t Cit y Council . Durin g hi s ter m h e shoo k u p th e 
council an d advocate d fo r socia l reform . Afte r fou r year s h e returne d t o 
private la w practice , an d i n 198 8 he joine d th e larg e fir m wher e hi s ol d 
friend Justi n Ravitz practiced. Just a year later, Cockrel died from a  sudden 
heart attack . U.S . Congressma n Georg e Crockett , Jr. , articulate d th e 
thoughts o f man y whe n h e said , " I ha d sor t o f hope d tha t on e da y Ke n 
would become mayo r o f Detroit . I  think h e had al l it took to occup y tha t 
job I  don't think the City Council has been the same since Ken left." 6 

Ken Cockre l wa s onl y fift y year s ol d whe n h e died . Whe n hi s wife , 
Sheila Murphy, a  former communit y organize r an d currentl y a  city coun-
cilwoman, wa s aske d ho w sh e woul d wan t hi m t o b e remembered , sh e 
answered fo r hundred s o f his client s an d friends : " I would lik e him t o b e 
remembered a s a man with a  passion fo r justice and a n impeccable integ -
rity. And tha t h e believed i n making things better fo r workin g people an d 
poor peopl e with hi s whole heart an d soul. " 7 

Dr. Clemens Fitzgerald , Jr. , who ha d testifie d i n behal f o f James John -
son, wa s murdere d seve n o r eigh t year s afte r th e cas e wa s over . Hi s ca r 
was foun d abandone d a t th e airport , wit h hi s body stuffe d i n th e trunk . 
The killers were never caugh t an d stil l remain unknown . 

In most case s involving noncelebrities, when the case is over the defen -
dant fade s int o th e background . Jame s Johnso n wa s sen t t o Ioni a Stat e 
Hospital fo r th e Criminall y Insane . Judge  Rober t Colomb o wrot e a  lette r 
to Ionia , whic h h e release d a t a  pres s conference , recommendin g tha t 
Johnson b e kep t i n custod y fo r th e res t o f hi s life , statin g tha t i f he wer e 
ever release d h e woul d kil l again . Th e judge wa s wrong o n bot h counts . 
Johnson wa s incarcerated fo r fiv e years . Upon hi s releas e he lived quietl y 
with hi s siste r i n Detroit . Thre e year s late r h e wa s interviewe d b y a  re -
porter fo r th e Detroit  Free  Press.  The forty-five-year-ol d Johnso n re -
counted hi s feeling s abou t wha t ha d happened : " I thin k you r min d ha s 
something like a release valve, like a pressure cooker on a stove. If it doesn' t 
get released , it'l l explode , blo w u p th e kitche n an d yo u wit h it . I  don' t 
know why mine didn' t ge t released, I  just los t contro l completely. " 8 

While James Johnson was in jail awaiting trial, he was shown literatur e 

....
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depicting him a s a hero. He had responded with simple words that shoul d 
sear the heart o f corporate America : "I'm n o hero . I never wanted t o be a 
hero. Al l I  wante d t o d o wa s t o g o t o work , com e home , an d ge t m y 
paycheck once a  week. I t was either tha t job o r welfare." 9 

James Johnson has not killed again; Steven Robinson has not robbed an-
other bank. Both men have receded into the background. Thes e men wer e 
not politica l heroe s like civi l right s leade r Medga r Ever s who wa s assassi -
nated b y a white supremacis t i n Mississippi , or Blac k Panther leade r Fred 
Hampton wh o wa s assassinate d b y police i n Chicago . Johnso n an d Rob -
inson represent the hundreds of thousands of men and women working in 
factories o r standin g i n unemployment line s whose anguish , desperation , 
and rag e are welling up inside them. The great majority o f them wil l con-
trol that rage and lead productive lives free of criminal acts. But for the few, 
or the many, who lose control, lawyers have the obligation t o consider th e 
black rage defense, as well as a responsibility not to misuse it. 



There emerged from th e depths of 
my tormented being a deep groan 
like the rumbling thunder o f a 
gloomy rain—or th e jarring sound 
of a thousand exploding guns or the 
obscene roar of a prowling, hungry 
lion. Only Allah knows the acute 
hurt o f my scarred soul . 
—Raage Ugaas, Somali poet 

Chapter 6 

Racism, Rage, 
and Criminal Defense s 

The environmental defense took a step forward i n the case of United  States 
v. Alexander} Th e U.S . Cour t o f Appeal s fo r th e D.C . Circui t hear d th e 
Alexander case in 1972, just one year after the acquittals of Steven Robinso n 
and Jame s Johnson . Ironically , th e decisio n ha s ha d a  lasting impac t be -
cause of the dissenting  opinion. Judge  David Bazelon , America' s foremos t 
jurist i n th e field  o f la w and psychiatry , wrot e a  penetrating dissen t sug -
gesting that severe socioeconomic hardship should be allowed as a defense 
to a  criminal charge . Two thought-provoking article s hav e continue d th e 
discussion o f whether a n environmenta l defense , an d b y analogy a  black 
rage defense , coul d fit  withi n th e traditiona l framewor k o f crimina l la w 
and, i f not, whether a  new defense shoul d be crafted . 

The Alexander  cas e bega n on e nigh t i n Jun e 1968 , tw o month s afte r 
Martin Luthe r King , Jr., was assassinated. Fiv e white U.S . Marine lieuten -
ants stationed i n Quantico, Virginia, drove into Washington, D.C, to cele-
brate thei r near-completio n o f basic officers ' training . O n thei r wa y to a 
nightclub wit h a  youn g woma n name d Barbar a Kell y the y stoppe d a t a 
hamburger shop , around thre e o'cloc k i n th e morning . A s they stoo d b y 
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the take-ou t counter , th e fiv e Marine s i n thei r forma l dres s whit e uni -
forms, they exchanged hostile stares with three black men a t the other en d 
of th e counter . A t th e subsequen t trial , Lieutenan t Ellswort h Krame r 
would describ e the black men i n a  way that showe d hi s prejudice: "Thei r 
hair wa s i n Afro-bus h [sic]  cut, wearin g medallions , jerse y kni t shirts , 
sport jackets... . They were what I  consider i n eccentri c dress." 

The three black men were named Murdoc k Benjamin , Gordo n Alexan -
der, an d Corneliu s Frazier . Afte r a  fe w minute s Frazie r an d Benjami n 
walked ou t o f th e shop , an d a s Alexande r followe d the m h e ha d word s 
with Lt . Kramer . A s th e tw o me n challenge d eac h othe r t o ste p outsid e 
and fight , Lieutenan t Willia m Kin g walke d ove r and , accordin g t o th e 
government witnesse s a t th e trial , said , "Wha t d o yo u want , dirt y nigge r 
bastard?" "Ge t ou t o f here nigger."  "Wha t yo u god-dam n nigger s want?" 
and "Wha t d o you want , yo u nigger? " In response , Alexander dre w a  .38 
caliber revolver , cocke d it , pointed i t a t King , an d said , " I wil l sho w yo u 
what I  want. " Benjami n ha d com e bac k int o th e sho p and , seein g wha t 
was happening , bega n shooting . Th e Marine s wer e unarmed . Whe n th e 
shooting stoppe d Kin g an d Lieutenan t Thaddeu s Lesnic k wer e dead , 
Kramer was wounded i n the head, and Kell y was wounded i n the hip . As 
Benjamin, Alexander , an d Frazie r drov e off , Benjami n stuc k hi s gu n ou t 
of the ca r window an d fire d thre e shot s a t th e hamburge r shop . A police 
car in the vicinity stopped the m within a  few blocks and arreste d them . 

At the conclusion o f the tria l both side s agreed that Alexander ha d no t 
fired hi s gun. He was convicted o f carrying a  dangerous weapon an d fou r 
counts o f assault fo r pointin g hi s gun. The Cour t o f Appeals reduced th e 
four count s to one count o f assault . 

Murdock Benjamin wa s indicted and tried under the incorrect nam e of 
Benjamin Murdock . Therefore , i n the legal literature hi s case is known a s 
the Murdock  cas e an d h e i s referred t o a s Murdock. (Her e I  shal l us e hi s 
correct surname. ) 

Benjamin argue d tha t h e heard someon e say , "Get out , you blac k bas -
tards," and tha t th e Marines advanced o n him . He said he sho t when on e 
of the Marines was one foot awa y from him , and he thought he was going 
to b e killed . However , th e jur y believe d th e testimon y o f th e othe r wit -
nesses in the shop, who said that the Marines and Kell y were standing stil l 
after Alexander pulled his gun, and that Benjamin emptie d his fully loaded 
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revolver into them. He was convicted o f the weapons charges and second -
degree murder . Afte r th e verdict , Benjami n wa s entitle d t o a  second tria l 
on th e issue o f insanity. In insanit y cases sometimes th e sam e jury woul d 
hear the insanity evidence, sometimes a  new jury would be empaneled. I n 
Benjamin's cas e the same jury heard testimony regarding Benjamin's men -
tal state at the time o f the shootings . 

Three psychiatrist s examine d Benjami n an d testifie d a t trial . A docto r 
from St . Elizabeth Hospita l conclude d tha t h e had "predisposin g factors " 
that le d hi m t o "overreact " t o possibl e physica l threats , bu t tha t h e ha d 
the abilit y t o contro l hi s behavior . Th e docto r appointe d a t th e govern -
ment's request admitted that every person i s influenced b y his or her back-
ground, bu t conclude d tha t Benjami n suffere d fro m n o mor e tha n mil d 
"neurotic symptoms. " 

The psychiatris t wh o testifie d fo r th e defens e wa s Dr . E . Y. Williams, 
a professo r a t Howar d Universit y Medica l School . H e foun d Benjami n 
delusional, "preoccupie d wit h th e unfai r treatmen t o f Negroe s i n thi s 
country and the idea that racial war was inevitable." He testified tha t thes e 
emotional disorder s had thei r root s i n Benjamin' s childhoo d i n th e Watt s 
ghetto o f Los Angeles. Benjamin wa s deserte d b y his father , an d h e gre w 
up i n a  large poo r famil y wher e h e receive d littl e lov e o r attention . Wil -
liams conclude d tha t becaus e o f hi s abnorma l psychologica l condition , 
Benjamin probabl y ha d a n irresistibl e impuls e t o shoo t whe n th e Marin e 
called hi s frien d a  nigger an d hi m a  black bastard . Unfortunatel y fo r th e 
defense, Williams gave his personal opinion o f what constituted a  "menta l 
illness," an opinio n tha t wa s devastating t o the insanit y defense an d con -
trary to the law. The doctor testifie d tha t Benjami n wa s suffering fro m a n 
abnormal menta l conditio n tha t substantiall y impaire d hi s behavior con -
trol, bu t sinc e i t wa s no t a  psychoti c reactio n h e di d no t conside r i t a 
mental illness . Benjamin' s lawye r wa s lef t wit h a  situatio n i n whic h hi s 
own exper t witness had weakened th e claim o f insanity . 

The proble m wa s tha t th e lega l definitio n o f insanit y an d th e variou s 
psychiatric definition s o f insanit y d o no t alway s fit.  Williams's definitio n 
clashed with the lega l definition. Changin g fashion s i n psychiatry , a s well 
as th e philosophie s o f individua l psychiatrists , affec t th e medica l defini -
tion. Politica l change s als o affec t th e lega l definition . I n 1968 , in federa l 
jurisdictions the law was clear that a  mental illness included any  abnorma l 
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condition o f the mind that substantially affected menta l or emotional pro-
cesses and substantiall y impaire d behavio r control . Legally , mental illnes s 
was not limited t o psychosis . 

Benjamin's lawyer did his best, given that his psychiatrist had decimate d 
his case . I n hi s closin g argument , h e use d a  varian t o f th e blac k rag e 
defense without calling it by that name. The lawyer tried to explain Benja -
min's abnormalit y b y pointing t o th e difficulty o f his childhood environ -
ment. 

Dr. Williams premised his conclusion on the fact that this man had had 
what we might cal l a  rotten socia l background. No w we know that mos t 
people survive rotten social backgrounds. But most people are not now here 
at this time on trial. The question i s whether the rotten socia l background 
was a  causativ e facto r an d prevente d hi s keepin g contro l a t tha t critica l 
moment. 

The phras e "rotte n socia l background " wa s a  poo r choice , probabl y 
reflecting th e lawyer' s paternalis m towar d hi s client . I t place s th e speake r 
on a  highe r leve l tha n th e perso n growin g u p i n a  poor , single-paren t 
family i n Watts . "Rotten" i s defined a s "morally corrupt, " "decayed, " an d 
"foul smelling. " It is a pejorative term, and by using it the attorney associ-
ated Benjamin wit h negatively charged images. A positive and sympatheti c 
way o f describin g Benjamin' s earl y lif e woul d hav e bee n t o sa y h e cam e 
from a  disadvantaged , traumatic , o r painfu l background . I t woul d als o 
have bee n importan t t o find  som e positive , redeemin g factor s i n hi s lif e 
and express  them i n a positive way to the jury. Every client I've ever repre-
sented ha s ha d redeemin g qualities , which I  found whe n I  took th e tim e 
and energ y to connec t with him o r her . 

Benjamin's lawyer , i n a  quandar y afte r Williams' s testimony , correctl y 
tried to focus o n whether o r no t Benjami n coul d contro l hi s behavior th e 
night o f the shootings . 

At the critical moment when he stepped back in the Little Tavern restaurant 
and he was faced with five whites, with all of his social background, with all 
of hi s concepts , rightly o r wrongly , a s to whethe r whit e peopl e were the 
bogeymen tha t he considered the m to be, the question a t this moment i s 
whether he can control himself.... Now you have got to take the trip back 
through his lifetime with him and look at the effect tha t his lifetime had on 
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him a t tha t momen t an d determin e whethe r h e could contro l himsel f o r 
not. 

Although thi s was a good argument , agai n the lawyer's choice of words 
was counterproductiv e an d ma y reflec t a  subtl e prejudice . "Bogeymen " 
are no t real . Racist s ar e real . A  bogeyman i s a  figment  o f one' s terrifie d 
imagination. Th e Marin e wh o hurle d racia l epithet s a t Benjami n wa s a n 
actual person , standin g jus t a  fe w fee t fro m him , spewin g hatefu l invec -
tives. Benjami n ma y hav e responde d wit h excessiv e force , bu t h e didn' t 
imagine th e threat . Onl y tw o paragraph s o f th e closin g argumen t wer e 
published, so it is hard to analyze it, but the use of terms like "bogeyman " 
and "rotte n socia l conditions " indicat e a  closin g tha t wa s apologeti c i n 
approach, an d a  lawyer wh o wa s no t i n syn c politicall y an d emotionall y 
with hi s client's background . 

We'll never know how persuasive the jury found th e defense argumen t 
to be because the trial judge completely undercut Benjamin' s defense . Th e 
judge instructed th e jurors tha t the y were not t o concern themselve s with 
the issu e o f ho w a  "rotte n socia l background " affecte d Benjamin . Th e 
judge ha d allowe d th e psychiatris t t o testif y t o Benjamin' s childhoo d be -
cause i t wa s prope r evidenc e fo r a  docto r t o conside r whe n makin g a 
mental diagnosis . He allowed the defense lawyer to discuss it in his closing 
argument becaus e i t wa s a  prope r commen t o n th e evidence . However , 
after closin g argument s th e judg e becam e agitate d an d refuse d t o allo w 
the jury t o conside r th e socia l an d economi c environmen t o f th e defen -
dant. Hi s colloqu y wit h th e defens e counse l outsid e th e jury' s presenc e 
shows the judge's determination t o keep race and poverty out o f the jury's 
decision-making process . I t i s also a n exampl e o f a  judge reinforcin g th e 
myth o f the colorblind courtroom . 

The Court: I will tel l them i t i s not i n an y way a question o f hi s rotte n 
social background. 
Counsel: I object. 
The Court: You may. 
Counsel: May I state my reasons? 
The Court: You may. 
Counsel: I was talking in terms of the cause of his condition. 
The Court: No, you weren't sir. You were appealing in the most direct way 
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to something that I am going to keep out of the courtroom, if I stay a Judge. 
I am not going to permit it to come in here. 

After Benjami n wa s found guilt y of second-degree murder , the case was 
appealed. I n a  two-to-one decisio n th e Cour t o f Appeals uphel d th e ver -
dict. The majorit y implie d tha t th e tria l judge mad e a  mistake in hi s jury 
instruction, bu t hel d tha t i n th e contex t o f al l th e instruction s an d th e 
evidence h e ha d allowed , ther e wa s n o reversibl e error . Feelin g uneas y 
about thei r decisio n an d attemptin g t o mee t th e concern s articulate d i n 
Judge Bazelon' s dissent , th e majorit y opinio n state d tha t th e ultimat e re -
sponsibility fo r th e death s wa s society' s inabilit y "t o eliminat e explosiv e 
racial tensions" and "t o deny easy access to guns." The judges then ration -
alized their failur e t o rul e that th e jury should hav e been allowed , in clea r 
terms, to conside r th e racia l and economi c evidenc e by repeating the ol d 
standby tha t th e court' s rol e i s limite d an d tha t i t canno t b e concerne d 
with broad issue s of justice. 

Some lawyers believe the most importan t variabl e in winning o r losin g 
a tria l i s th e judge . Thi s i s a n overstatement , bu t a s th e Benjami n tria l 
showed i t contain s a  lo t o f truth . Judge s ca n influenc e th e outcom e o f a 
jury trial in three significant ways . First, their attitude toward the witnesses 
and th e integrit y o f the physica l evidenc e impact s o n th e jurors . When a 
judge give s of f signal s tha t h e believe s th e prosecution' s witnesse s an d 
evidence, this carries substantia l weight with th e jurors. Second, a  judge's 
negative attitude toward the defense lawyer can make it difficult t o presen t 
an effectiv e case . Judges wil l sometime s interrupt , castigate , an d ridicul e 
defense attorneys . The y will  pu t immens e pressur e o n th e attorney s t o 
"move the cas e along." The speed-up assembl y line model o f work i s no t 
limited t o th e aut o plants . Crimina l tria l lawyer s ar e ofte n treate d lik e 
production workers . The judge, acting like a boss o r foreman , pushe s th e 
attorney to finish  the case with only one goal in mind, getting the case of f 
the assembl y lin e an d th e nex t on e int o production . Ther e i s often littl e 
regard to justice. 

If th e lawye r stand s u p t o th e judge , juror s ca n becom e awar e o f th e 
conflict betwee n a  fair tria l and administrative efficiency . A  jury may react 
negatively t o a  judg e wh o ride s a  defens e lawyer . Afte r on e acquittal , a 
juror told me that the jury actually discussed the judge's bullying behavior 
during deliberation s an d fel t sympatheti c towar d me . Afte r anothe r sue -
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cessful trial , two jurors aske d m e why the judge di d no t wan t t o giv e the 
defendant a  fai r trial . Although handlin g a  cas e before a  hostile judg e i s 
technically difficul t an d a n emotionall y unpleasan t experience , I  tr y t o 
follow the example of that spirited , fictional  Englis h barrister, Rumpole of 
the Bailey, who once said, "On the Day of Judgment I  shall probably be up 
on m y hind leg s putting a  few impertinent question s to the Prosecution. " 

The third an d by far mos t crucia l way in which a  judge molds the tria l 
is by her ruling s o n evidenc e an d testimony . Judge s ca n determin e wha t 
questions ma y b e aske d a  witnes s an d i n wha t for m th e question s ar e 
asked. They control the time allowed for examination and for opening and 
closing arguments. Judges also rule on what pieces of physical evidence are 
admissible an d whic h testimonia l evidenc e (word s o f a  witness o r defen -
dant) wil l be heard by the jury. These decisions can make or break a  case. 
In Benjamin' s case , th e tria l judge' s instruction s t o th e jur y t o disregar d 
the influence o f the environmen t o n th e defendan t ha d a n overwhelmin g 
effect o n wha t th e jury coul d consider . A s Judge Bazelo n sai d i n hi s dis -
sent, "Suc h a n instructio n i s contrar y t o law , an d i t clearl y undermine d 
Murdock's approach t o the insanity defense i n this case." 

Bazelon's dissent encouraged some of those responsible for the crimina l 
justice system to look at "the root causes of crime." He wrote that the legal 
system would neve r be able to deal justly with crim e unless i t understoo d 
the relationship between environmen t an d menta l illness . 

We sacrifice a  grea t dea l b y discouraging Murdoch s responsibilit y de -
fense. I f we could remov e th e practica l impediment s t o th e fre e flow of 
information w e might begin to learn something about the causes of crime. 
We might discover , for example , that there is a significant causa l relation-
ship between violent crimina l behavio r an d a  "rotten socia l background." 
That realization would require us to consider, for example, whether income 
redistribution and social reconstruction are indispensable first steps toward 
solving the problem of violent crime. 

Bazelon's opinion reverberate d throug h th e lega l community . I t foun d 
a warm receptio n amoun g judges an d lawyer s who sa w the nee d t o pub -
licly debate the responsibility of society for crime . Bazelon hoped tha t th e 
debate woul d lea d t o measure s t o alleviat e povert y an d thereb y strik e a t 
the root o f crime. 

Almost a  decad e afte r Bazelon' s article , Richar d Delgad o questione d 
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whether th e crimina l la w should allo w a  defens e base d o n advers e socia l 
conditions. I n a n articl e th e titl e o f which allude s t o th e Alexander  case , 
" Gotten Socia l Background 5: Shoul d th e Crimina l La w Recognize a  De-
fense o f Sever e Environmenta l Deprivation?" 2 Delgad o make s a  length y 
and persuasiv e argument tha t environmenta l adversity , primarily poverty , 
is a root caus e of crime. 

There i s also a  stron g relationshi p betwee n environmenta l adversit y an d 
criminal behavior. Of course, not al l poor persons violate the law and not 
all those from privileged backgrounds are law-abiding; it remains, however, 
that o f more than one million offender s entangle d in the correctional sys-
tem, th e vas t majorit y ar e member s o f th e poores t class . Unles s w e ar e 
prepared t o argu e tha t offender s ar e poo r becaus e the y ar e criminal , we 
should be open to the possibility that many turn to crime because of their 
poverty—that poverty is, for many, a determinant of criminal behavior. 

Delgado then asks the essential question with which this book concern s 
itself: Assumin g tha t povert y an d racis m caus e crimina l behavior , the n 
should no t tha t fac t mitigat e crimina l responsibility ? Bu t Englis h an d 
American jurisprudenc e historicall y ha s bee n roote d i n th e concep t o f 
individual responsibility . Thi s doctrin e i s identifie d wit h th e capitalis t 
myth tha t ever y person ha s free choice , unconstrained b y class , race, reli-
gion, or gender . The notion o f free choic e i s found i n al l areas of law. For 
example, unti l th e reform s o f th e Ne w Deal , chil d labo r law s wer e hel d 
unconstitutional a s a  violatio n o f th e righ t o f th e worke r ( a child ) t o 
bargain freel y with the employer. Unti l fairly recently, consumers and ten -
ants were legally defined a s free t o bargain on  equal terms  with monopol y 
corporations an d larg e landlords. Therefore, i f a  consumer signe d a n un -
fair contrac t o r a  tenant signe d a n unfai r lease , she was held t o the term s 
of the agreemen t becaus e unde r th e law' s mythology sh e had mad e a  fre e 
choice when sh e signed the document . 

Historically, i n crimina l la w poverty has not bee n a n excus e for crime , 
nor ha s i t mitigate d th e penalties . Peasant s wh o los t thei r land s wer e 
hanged fo r shootin g dee r t o fee d thei r families . I n Les  Miserablesy Jean 
Valjean i s sentence d t o five  year s i n priso n fo r breakin g a  windo w an d 
stealing a  loa f o f bread . Th e fac t tha t hi s siste r an d he r seve n childre n 
suffer fro m extrem e hunger i s no defense . The law has not change d muc h 
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in hundred s o f years . Th e stor y o f Valjea n ma y hav e bee n successfu l o n 
Broadway, but hungry , homeless people are still prosecuted an d jailed un -
der trespas s an d disturbing-the-peac e laws . In Sa n Francisc o i n th e fisca l 
year 1993-94, eleven thousand homeless men an d women were arrested o r 
criminally cite d fo r nuisance-typ e crimes . Economi c deprivatio n i s stil l 
not allowe d a s a  defense . Th e fiction  tha t al l peopl e ar e capabl e o f fre e 
choice unencumbered b y race, class, and gende r stil l dominates America n 
jurisprudence. 

The law does recognize certain situation s i n which crimina l behavior i s 
excused o r legall y justified. Th e rational e i s that wher e individua l choic e 
is absent there is no moral basis to punish. The doctrine is ably articulated 
by H. L . A. Hart: "W e should restric t eve n punishmen t designe d a s 'pre -
ventive' t o thos e wh o a t th e tim e o f thei r offens e ha d th e capacit y an d a 
fair opportunit y o r chanc e t o obe y the law: and w e should d o thi s ou t o f 
considerations o f fairness an d justice to those whom we punish. This is an 
intelligible idea l o f justic e t o th e individual." 3 Althoug h thi s doctrin e 
would seem to include the homeless or the racially oppressed, if they could 
make a  persuasiv e cas e tha t the y ha d n o "fai r opportunity " t o obe y th e 
law, neither th e pena l statute s no r commo n la w has allowe d fo r suc h a n 
interpretation. There are two classifications carve d out o f the criminal law 
to protec t peopl e whe n ther e i s no "mora l blameworthiness" : excuse  and 
justification. Unde r excuse , th e larges t categor y i s insanity . Th e theor y i s 
that an insane person has lost free choice and therefore shoul d not be held 
criminally responsibl e fo r hi s actions , although h e may be locked u p i n a 
hospital to protect th e public . 

Until th e 1980s , state s wer e movin g t o a  liberal—tha t is , a  broader , 
more inclusive—definitio n o f legal insanity. Thi s inclusive definitio n wa s 
represented by the law in al l federal jurisdictions. A person would be held 
not guilt y i f h e ha d a  menta l diseas e o r defec t tha t cause d hi m t o lac k 
substantial capacit y t o understan d th e wrongfulnes s o f hi s conduc t or  to 
conform hi s conduc t t o law . However , th e law-and-orde r politic s o f th e 
Reagan year s combine d wit h a  high-profil e cas e resulte d i n a  restrictiv e 
rule o f insanity . Afte r Joh n Hinckle y wa s acquitted o f shooting Presiden t 
Reagan o n th e ground s o f insanity, Congres s passe d th e Insanit y Defens e 
Reform Act . The Act was basically a  throwback t o 1843 , when th e Englis h 
House of Lords in the M'Naghten cas e established a  rule referred t o as the 
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"right-wrong test"—tha t is , th e defendan t i s insan e onl y i f h e di d no t 
know his act was wrong. The Act also provided a  commitment procedur e 
in which a  defendant foun d no t guilty by reason o f insanity is confined t o 
an institutio n fo r th e criminall y insane . The mos t significan t chang e wa s 
to shif t th e burden o f proof fro m th e prosecutio n t o the defense . Instea d 
of the stat e having to prove the defendan t i s not insan e beyond a  reason -
able doubt, the defense must now prove insanity by "clear and convincing " 
evidence. This change definitely makes it more difficult t o win a black rage 
case in al l federal jurisdictions . 

The federa l court s were not the only ones to change from a  liberal to a 
conservative view of insanity law. Even before the Hinckley case, there was 
a movement to make it more difficult t o obtain no t guilty insanity verdicts 
in stat e courts . Th e movemen t gaine d momentu m afte r Hinck -
ley's acquittal . B y the en d o f th e Reaga n era , Idaho , Montana , an d Uta h 
had abolishe d th e insanit y defens e an d thirty-fou r state s had passe d ne w 
laws restricting it s use . Thirteen state s enacted variou s form s o f a  "guilt y 
but mentall y ill " defense . Th e harshes t versio n mandate s tha t person s 
found no t guilt y but mentall y il l are to be sen t t o regula r prison s fo r th e 
maximum ter m authorize d fo r th e crim e an d may , but nee d not , b e of -
fered psychiatri c treatment . Th e U.S . Supreme Cour t ha s rule d tha t stat e 
laws tha t adop t a  restrictiv e definitio n o f insanity , shif t th e burde n o f 
proof t o the defense , provid e fo r commitmen t i n a  hospital o r prison , o r 
completely abolish the insanity defense ar e constitutional . 

The la w o f diminishe d capacit y ha s fare d somewha t bette r i n th e on -
slaught agains t the insanity defense. This defense wa s introduced success -
fully int o America n la w in 194 9 and i96 0 b y Charle s Garr y (late r t o gai n 
fame as chief counsel for the Black Panthers). With the help of his partner, 
Benjamin Dreyfus , Garr y persuaded th e California Suprem e Court t o rul e 
that psychiatri c evidenc e wa s admissibl e i n determinin g whethe r a n ac -
cused was capable of the mental state of premeditation o r malice require d 
for a  murder conviction . Th e court , unde r th e stewardshi p o f the greatl y 
respected an d forward-thinkin g Chie f Justic e Roge r Trayno r an d influ -
enced by Justices Raymond E . Peters and Mathew O. Tobriner, establishe d 
a rul e o f la w whic h b y 197 5 was followe d b y approximatel y twenty-fiv e 
states an d cam e t o b e know n a s "diminishe d capacity. " Unde r thi s doc -
trine, i f a  perso n know s th e differenc e betwee n righ t an d wron g bu t i s 
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suffering from a  mental illness that affect s hi s ability to follow the law, the 
degree of his crime is reduced. For example, first-degree murde r would be 
reduced t o second-degree murde r o r manslaughter . Th e defendant woul d 
not b e judged insan e but rathe r t o hav e a  diminished capacit y to contro l 
his behavior , whic h mean s h e i s considered no t a s morally blameworth y 
as the normal , health y individual . Diminishe d capacit y ca n als o b e use d 
to negat e th e elemen t o f specifi c intent . I n man y crime s th e la w require s 
the proof o f a  conscious choic e t o commi t th e designate d crime . Fo r ex -
ample, i n burglar y i t mus t b e prove d tha t th e defendan t entere d wit h a 
specific inten t t o commi t a  felony. I n assaul t i t must b e proved tha t ther e 
was a  specifi c inten t t o caus e grea t bodil y injury . A  failur e t o prov e th e 
required menta l stat e reduces the degre e o f the crime , usually from a  fel -
ony t o a  misdemeanor . Sinc e th e blac k rag e defens e seek s t o explai n th e 
defendant's menta l state , the doctrine of diminished capacit y is well suited 
to these cases. 

Although many states allow some form o f diminished capacit y defense , 
the delug e o f law-and-orde r statute s threaten s t o mak e thi s defens e a n 
endangered species . A sa d exampl e o f tha t tren d i s foun d i n California , 
where the combinatio n o f a  high-profile cas e and th e politic s o f blamin g 
the court s fo r crim e created th e same dynamic tha t le d Congress to enac t 
the Insanity Defense Refor m Act . 

In 1978, Dan White, a conservative San Francisco supervisor (cit y coun-
cilman) killed the liberal mayor, George Moscone, and the first ga y super-
visor, Harve y Milk , shootin g the m i n thei r respectiv e Cit y Hal l offices . 
White's attorne y pu t fort h a n excellent  diminishe d capacit y defense , an d 
White wa s convicte d o f manslaughte r instea d o f first - o r second-degre e 
murder. Th e nigh t afte r th e verdic t wa s announce d ther e were riot s out -
side o f th e Cit y Hal l i n whic h polic e car s wer e burned , protester s wer e 
beaten, an d man y people were arrested . Whit e was sentenced t o approxi -
mately eight years in prison . Conservative politicians were able to harnes s 
gay an d libera l outrag e surroundin g th e verdic t i n orde r t o pas s a  la w 
abolishing the diminished capacit y defense i n Californi a stat e courts . The 
California exampl e remind s u s tha t th e futur e o f th e blac k rag e defens e 
will be fought ou t i n the political arena a s well as in the courtroom . 

In addition t o insanity , the category of excuse includes duress , mistake, 
accident, an d provocation . Dures s i s a  legitimate defens e whe n a  perso n 
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commits a  criminal ac t because she is threatened wit h imminen t deat h o r 
serious injury . Fo r example , F . Lee Bailey used thi s defens e i n th e cas e o f 
newspaper heires s Patt y Hearst . Hears t wa s kidnappe d b y a  ver y smal l 
group called the Symbionese Liberation Army. Months after her abductio n 
she took part with the group in an armed bank robbery . Bailey argued sh e 
was under dures s when sh e helped ro b the bank . 

All of these excuse defenses involv e a two-step process . First , the judge 
must b e persuade d tha t al l the lega l element s o f th e defens e ar e present . 
For example , i n th e dures s situatio n ther e mus t b e evidenc e o f an immi-
nent danger . I f th e judg e agree s tha t th e lega l requirement s ar e fulfilled , 
she allows the evidence into the trial and later instructs the jurors that they 
may consider the duress defense. The second step is the actual weighing of 
the evidence by the jury during deliberations. In the Hearst case, the judge 
found tha t ther e wa s enoug h evidenc e o f duress t o instruc t th e jury tha t 
they could entertain tha t defense . The jury found th e argument, a s well as 
the brainwashing defense , unpersuasiv e an d convicte d Hearst . 

Delgado suggests that a  judge might fin d tha t living in desperate socio -
economic condition s create s the lega l elements o f a  duress defense . How -
ever, it is unlikely that mos t judges would fin d imminent  harm , and there -
fore the y woul d refus e t o instruc t th e jur y tha t a  dures s defens e i s 
permissible. With the righ t facts , however, a  judge such as Bazelon who i s 
open t o th e connectio n betwee n povert y an d crim e migh t giv e a  dures s 
instruction. I f so , a  creativ e lawye r woul d b e abl e t o us e a  blac k rag e 
strategy to gain an acquittal . 

Another excus e category is provocation, which i s the killing of anothe r 
person whil e under th e influence o f a reasonably incurred emotiona l dis -
turbance. This is not a  complete defense—it onl y reduces murder to man -
slaughter b y negating th e elemen t o f malice . Provocation , commonl y re -
ferred t o a s "hea t o f passion, " ha s ofte n bee n use d i n case s wher e a 
husband come s home to find hi s wife i n bed with a  lover and kill s one o r 
both o f them. 

The doctrine of provocation would also fit a situation in which a person 
acts violently after bein g insulted with racial epithets. An example of black 
rage exploding into violence when a  man i s provoked by racial insults can 
be foun d i n th e classi c American nove l Invisible  Man.  Echoin g Dostoev -
sky's Notes from Underground,  Ralph Elliso n create d a n African America n 
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protagonist wh o live s undiscovere d i n th e basemen t o f a n apartmen t 
building restricte d t o white s an d goe s throug h lif e wit h hi s hopes , hi s 
needs, hi s pains—hi s entir e being—virtuall y invisibl e t o a n uncarin g 
white society . I n on e powerfu l scen e th e mai n characte r i s insulte d b y a 
white man an d react s with a n awfu l fury . 

One night I accidentally bumped into a man, and perhaps because of the 
near darkness he saw me and called me an insulting name. I sprang at him, 
seized his coat lapels and demanded that he apologize. He was a tall blond 
man, and as my face came close to his he looked insolently out of his blue 
eyes and cursed me, his breath hot in my face as he struggled. I pulled his 
chin down sharp upon the crown of my head, butting him as I had seen the 
West Indian s do , and I  fel t hi s fles h tea r an d th e bloo d gus h out , an d I 
yelled, "Apologize! Apologize!" . . . An d in m y outrage I  got ou t m y knife 
and prepared to slit his throat... when it occurred to me that the man had 
not seen  me. . . . An d I  stopped th e blade, slicing the ai r a s I pushed hi m 
away, letting him fall back to the street. I stared at him hard as the lights of 
a car stabbed through the darkness. He lay there, moaning on the asphalt; 
a man almos t killed by a phantom. I t unnerved me . I was both disguste d 
and ashamed.... The next day I saw his picture in the Daily News, beneath 
a caption stating that he had been "mugged." Poor fool, poor blind fool , I 
thought with sincere compassion, mugged by an invisible man! 

Reading Ellison' s words , we may wonder whethe r that' s ho w Murdoc k 
Benjamin fel t whe n th e Marin e calle d hi m an d Alexande r a  "blac k bas -
tard" and a  "dirty nigger bastard. " 

There ar e tw o problem s wit h usin g provocatio n a s a  defense . First , 
many jurisdiction s hol d tha t word s alon e d o no t justif y a  respons e o f 
violence. Second, the rule in most state s is that the personal history of the 
defendant i s no t allowe d i n assessin g whethe r hi s respons e wa s "reason -
able" in light o f the provocation. Even with these limitations, a  black rag e 
provocation defens e i s viable in th e les s restrictive jurisdictions. With th e 
right facts and a  sympathetic client , this defense coul d be used in al l juris-
dictions. 

The other rul e of law that allow s a person to commit a n ac t that other -
wise woul d b e a  crim e i s calle d justification.  Justificatio n encompasse s 
cases in which the social value of the act outweighs its moral blameworthi -
ness. The two categories of justification ar e self-defense (includin g defens e 
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of anothe r person ) an d necessity . Necessit y i s a  defens e whe n on e mus t 
break a law in order to prevent a greater harm, such as a driver who breaks 
the spee d limi t i n orde r t o ge t a  critically injure d perso n t o th e hospital . 
In th e 1970 s lawyer s wer e successfu l i n defendin g protester s a t nuclea r 
power plants on the grounds of necessity. Lawyers argued that the protest -
ers' crimina l trespas s wa s a  reasonabl e actio n t o preven t th e dange r o f 
radiation discharge s an d meltdowns . However , man y appellat e court s re -
sponded by making the elements of the defense mor e restrictive , so that i t 
was extremel y difficul t t o us e th e necessit y defens e i n civi l disobedienc e 
actions a t nuclea r plant s o r case s i n whic h protester s destroye d weapon s 
at military bases. The necessity defense ha s been use d successfully i n cases 
of peopl e engage d i n program s t o preven t AIDS  b y allowin g addict s t o 
exchange used needles for clea n ones . 

Necessity cannot b e used i f there i s an adequat e alternative . Therefore , 
a woman canno t stea l food to feed her children i f welfare i s available. Also, 
the har m cause d b y th e ac t canno t b e greate r tha n th e har m i t seek s t o 
avoid. I t woul d b e har d t o justif y violen t act s i n mos t situations . I t i s 
difficult t o envisio n a  cour t givin g a  necessity instruction i n a  black rag e 
case becaus e i t would , b y definition , justif y crimina l response s t o racia l 
oppression. 

Self-defense i s fertile groun d fo r th e black rage defense . Chapte r 8  dis-
cusses how Clarence Darro w used a  form o f the black rage defense i n th e 
context o f th e la w o f self-defense . Chapte r 1 3 discusses ho w a  for m o f 
Native American rag e als o fi t int o th e traditiona l rul e o f self-defense . A n 
analysis o f thos e case s woul d lea d on e t o agre e wit h Delgad o tha t self -
defense i s a more effectiv e mean s o f putting fort h th e socioeconomi c de -
fense than insanity , duress , or provocation . 

Delgado suggest s fou r ne w model s o f excus e tha t woul d allo w a n ex -
treme environmenta l deprivatio n defense . These models are also theoreti -
cally appropriate fo r the black rage defense. In two categories, involuntar y 
rage ("automatic behavior" ) an d inability to contro l conduct , he develop s 
liberalized variant s o f establishe d insanit y law . However , sinc e Delgad o 
wrote hi s articl e th e politica l atmospher e ha s becom e eve n mor e hostil e 
to broadening the insanity defense, so his models will have to await a more 
propitious time . 

Delgado puts forth a  third model , which he calls "isolation fro m domi -
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nant culture. " I n thi s mode l a  perso n wh o coul d sho w tha t du e t o hi s 
extreme cultura l isolatio n h e di d no t internaliz e th e value s o f th e large r 
society or was pressured int o adoptin g the norm s o f a deviant subcultur e 
would be allowed to argue this as a defense. At first glance, such a  defens e 
seems totall y unrealistic . Bu t Delgado' s mode l foreshadowe d a  defens e 
used in a 1994 Fort Worth, Texas, murder case . That case received nationa l 
publicity, no t becaus e o f the fact s o r th e peopl e involve d bu t becaus e de -
fense lawyer s Davi d Bay s an d Bil l Lan e use d th e ter m "urba n surviva l 
syndrome." The defendant , a  seventeen-year-old blac k teenager, had bee n 
harassed an d threatene d b y two othe r blac k men , age d twenty-eigh t an d 
nineteen, ove r a  year-lon g period . Th e defendant , Daimio n Osby , wa s 
forced int o a  fistfight  wit h th e tw o me n i n a  parkin g lot . Osb y tol d th e 
police tha t h e was scared an d pulle d ou t a  gun an d sho t an d kille d bot h 
men, who were unarmed bu t ha d a  gun i n their car . 

The defense attorney s raised a  self-defense clai m and argued tha t Osb y 
had a  reasonable fear fo r hi s life even though th e two men were unarmed . 
In orde r t o suppor t th e elemen t o f reasonablenes s the y focused  o n th e 
danger i n th e community . A n autho r wh o ha d writte n o n rac e relation s 
was allowed t o giv e expert testimon y o n statistic s showin g tha t southeas t 
Fort Wort h wa s a  dangerous high-crim e area . FB I statistic s wer e use d t o 
prove tha t th e two victims fit  the FB I profile o f the mos t dangerou s me n 
in America . The lawyer s argued tha t Osb y lived i n a  world wher e h e ha d 
to us e a  gun i n orde r t o protec t himsel f fro m thes e tw o men . Accordin g 
to th e norms , customs , an d realit y o f hi s environment , hi s fea r o f hi s 
assailants was reasonable an d he was legally entitled t o use deadly force . 

The prosecuto r wa s Rene e Harris , a n Africa n America n woma n wh o 
graduated fro m th e sam e hig h schoo l Osb y droppe d ou t of . Sh e aggres -
sively attacke d th e theor y o f urba n surviva l syndrome , arguin g tha t n o 
such syndrom e exist s i n th e entir e field  o f psychiatry an d tha t Osby' s ac -
tions could not be excused legally or morally . The jury, which consisted o f 
nine whites and three blacks, hung eleve n to one for conviction . The lone 
dissenter, a  fifty-three-year-old  blac k man wh o actuall y lived i n southeas t 
Fort Worth, told the othe r jurors tha t the y did no t understan d th e neigh -
borhood thi s shootin g too k plac e i n o r th e peopl e wh o live d there . Si x 
jurors who were interviewed by a newspaper said they ignored the defense , 
considering i t either a  publicity tactic or just a  far-fetched theory . 
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A group of black ministers held a press conference in which they called 
the defense racist and untrue. Reverend Michael Bell said, "Southeast Fort 
Worth is not a free-fire zone. We refuse t o let the word go forth tha t our 
community is so gripped by anarchy and lawlessness that everyone has to 
tote a gun and shoot first and ask questions later."4 The ministers' reaction 
reveals the weakness of any defense that relies on a set of values and violent 
rules of behavior as a replacement for the norms of the dominant society.5 

Delgado's final model is based on his persuasive argument tha t crim e 
is i n par t society' s fault . Th e "societa l fault " defens e woul d b e use d i n 
sentencing in order to mitigate the punishment. I n fact , when making a 
sentencing determination some judges already take into consideration the 
socioeconomic hardship s a n individua l defendan t ha s suffered . Delgad o 
suggests that this issue should go to a jury. Analogizing to civil law, where 
juries are allowed to apportion damages based on the comparative negli-
gence o f th e parties , Delgad o argue s tha t a  jury shoul d apportio n th e 
blame for the crime between the defendant an d society. The judge would 
then reduc e th e sentenc e b y the proportio n o f faul t allotte d t o society . 
Actually, i n som e jurisdictions, suc h a s Texas, the jury doe s decid e th e 
sentence, but it does not use Delgado's formula. In death penalty cases in 
all jurisdictions, after a  finding of guilt there is a penalty phase in which 
the jury is allowed to hear evidenc e regarding the personal hardships of 
the defendant , includin g famil y abus e an d social , racial , an d economi c 
deprivation. These factors are weighed by the jury in determining whether 
the defendan t shoul d spen d th e res t o f hi s lif e i n priso n o r shoul d b e 
executed. Delgado's societal fault mode l could certainly be useful i n sen-
tencing. However , ther e ha s been a  move i n criminolog y towar d hars h 
mandatory sentences , which tak e discretion ou t o f the hands o f judges. 
Such mandator y sentencin g law s have floode d th e federa l prison s wit h 
first-time drug offenders . Recently , I  sat i n federa l cour t an d watched a 
judge apologize to a defendant fo r giving him five years in prison. He had 
no prio r arrests , ha d a  famil y an d a  job, an d wa s convicte d o f sellin g 
marijuana. The judge explained that under federal law she had no discre-
tion to lower his sentence. Three-strike laws and lengthy mandatory sen-
tences are being passed in many states, making moot Delgado' s proposal 
to mitigate sentences of persons who act as a partial resul t o f the hope-
lessness, anguish, misery, and fury caused by a dysfunctional society . 
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By holding the present criminal law system up to the light, Bazelon an d 
Delgado allow us to see its weaknesses and injustices . On e can poke hole s 
in thei r proposals , but thei r model s help u s to see that ther e can be alter -
natives to th e fiction  o f free choic e an d th e failur e o f the pena l system  t o 
recognized the role of racism and poverty. The black rage defense attempt s 
to focus attentio n o n what Bazelo n call s the "roo t cause s of crime." It i s a 
means o f forcin g th e decision-makin g proces s t o facto r i n th e result s o f 
chronic unemployment , lac k o f opportunity , racia l harassment , an d dis -
crimination. I t i s an alternativ e t o th e predominan t jurisprudenc e i n th e 
country with it s assembly line o f guilty pleas . I t i s an alternativ e tha t ha s 
worked. 

As authors, scholars , and lawyer s develop th e black rage defense , how -
ever, we must be careful no t t o restric t it s meaning o r it s usage. The mos t 
recent law-related articl e about black rage unfortunately doe s just that . I n 
a law review comment entitle d Black Rage and the  Criminal Law: A Princi-
pled Approach to  a Polarized  Debate, Universit y o f Pennsylvani a la w stu -
dent Jud d Sneirso n misinterpret s blac k rag e an d end s u p limitin g it s 
meaning and potentia l a s a trial defense o r a  sentencing mitigator. 6 Sneir -
son use s the Coli n Ferguso n cas e a s a  jumping-off poin t t o propos e tha t 
black rage  be recognize d a s a  menta l disease , but tha t i t onl y be allowe d 
as a partial excuse in crimina l trials . That is , it should b e restricted t o us e 
as a  diminishe d capacit y defense , no t a s a  full-blow n insanit y defense . 
Sneirson writes , 

External forces ranging from racis t environments to witnessing adultery 
can trigge r profoun d huma n responses . By reducing the degre e o f mora l 
responsibility to below that of a calculating killer while refusing to exculpate 
entirely, diminished capacity recognizes human weakness, holding individ-
uals accountable only for controllin g their response s to external forces. In 
this respect , diminished capacit y consigns external force s an d interna l re-
sponsibility each to the respective role that befits them. 

Analogizing black rage to the anger o f a husband wh o kills his adulter -
ous wif e o r he r love r i s problematic . Althoug h racis t environment s an d 
witnessing adultery can both cause violent responses , allowing them as de-
fenses will yield quite different results . In modern times , a diminished ca -
pacity defens e i n a n adulter y situatio n i s n o longe r intende d a s a  socia l 
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message that sexua l relations outside of marriage are immoral and worth y 
of death . Rather , i t i s simply a  recognitio n tha t a  person wh o kill s whe n 
confronted visuall y with th e ac t o f adulter y i s no t i n a  rationa l fram e o f 
mind, an d thereb y a  jury ca n find  hi m guilt y o f manslaughte r instea d o f 
murder. In a  black rage case, however, there is a message being sent to th e 
public: Society's tolerance of racism causes criminal acts. This societal faul t 
is th e philosophica l basi s o f th e defense . Snierso n argue s tha t th e jur y 
should no t b e allowe d t o acqui t a  person raisin g a  black rag e defense be -
cause we must maintain a balance between "individual and societal respon-
sibility." He say s that thi s satisfie s "th e traditiona l goals  o f crimina l law. " 
We hav e seen , however , tha t traditiona l crimina l la w hide s socia l realit y 
with fables of colorblind courtrooms, equality of opportunity, absolute free 
choice, and fai r administratio n o f the law. We should be trying to develo p 
defenses that go beyond conventional rules , not confining ou r strategies to 
the restrictions of a criminal law system that perpetuates racism . 

As a  forme r la w revie w editor , I  a m wel l awar e o f th e pressur e o n 
students t o writ e "balanced " articles . Whe n writin g abou t blac k powe r 
and the Firs t Amendment, I  had to get permission fro m m y faculty edito r 
to use the word "black " instead o f "Negro." Law reviews often suffe r fro m 
an emphasi s o n academi c scholarshi p instea d o f practica l application . 
Sneirson's commen t fall s pre y t o th e pressure s o f compromis e an d th e 
mistake o f putting theory ahead o f practice. It has no discussio n o f actua l 
black rag e trial s i n th e tex t an d mention s United  States  v. Robertson an d 
United States v. Alexander onl y in footnotes . 

Let's look a t rea l cases. Accepting Sneirson' s proposa l would mea n tha t 
Steven Robinson woul d hav e had n o defens e a t all ; his only option woul d 
have been t o plea d guilty . Was i t "unprincipled " t o argu e tha t Robinso n 
was not guilty by reason o f temporary insanity? Did the jury violate som e 
sacred conventio n o f crimina l la w b y acquittin g him ? Woul d societ y b e 
better of f if Robinson had gone to prison fo r five years? What about Jame s 
Johnson? Unde r Sneirson' s proposa l h e also would no t hav e been allowe d 
a complet e defense . Thes e ar e rea l huma n beings . Thei r crime s wer e 
caused i n substantia l par t b y th e effect s o f racism . Legall y an d morally , 
these me n deserve d a  chanc e t o argu e thei r circumstances , an d a  jur y 
deserved a  chanc e t o find  the m no t guilty . Th e blac k rag e defens e gav e 
them tha t opportunity . 
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Sneirson has written a  genuine an d well-meaning article , but h e make s 
a crucial error when he defines black rage as a mental disease and goes on 
to argu e "tha t blac k rag e i s a  for m o f lega l insanit y tha t crimina l la w 
should recognize. " He bases this interpretatio n i n par t o n th e book Black 
Rage by William Grie r and Price Cobbs. Describing their book a s a "semi-
nal sociologica l an d psychiatri c study, " h e incorrectl y state s tha t th e au -
thors "trea t blac k rag e a s a  menta l diseas e independen t o f a n underlyin g 
mental condition. " Grier , i n a  newspape r intervie w regardin g th e Coli n 
Ferguson case , said very clearly that "blac k rage i s not a  psychiatric diag -
nosis. 

In Black  Ragey Grier an d Cobb s ar e explici t i n thei r positio n tha t th e 
principles o f psychological functio n ar e universal : 

There is nothing reported in the literature or in the experience of any clini-
cian known to the authors that suggest s that black people function differ-
ently psychologically from anyon e else . Black men's mental functioning i s 
governed by the same rules as that of any other group of men. Psychological 
principles understoo d first  in th e stud y of white men ar e true n o matte r 
what the man's color. 

The book emphasizes how the "experiences of black people in this coun-
try are unique." The authors devote numerous chapters to explaining how 
those experience s caus e menta l illness . Though th e experience s ar e race -
based, th e illnesse s ar e th e sam e one s tha t whites , Asians , an d Latino s 
suffer. Fo r example , they sho w how th e blac k experienc e result s i n a  sig-
nificantly highe r rat e o f paranoi d symptom s amon g mentall y il l black s 
than among mentally ill whites. But the category of "paranoia" is the same 
for bot h races . Thi s poin t wa s drive n hom e t o m e whe n I  spok e wit h 
jurors afte r th e Robinso n acquittal . On e conservativ e youn g whit e ma n 
said tha t h e woul d no t hav e robbe d a  bank unde r simila r pressures , bu t 
he understoo d ho w th e experience s o f Robinso n a s a  blac k ma n cause d 
him to crack up temporarily. The juror appreciate d tha t a  white person o r 
a blac k perso n coul d suffe r fro m a  transien t situationa l disturbance . H e 
also comprehende d tha t experience s unique  t o a  blac k ma n ha d drive n 
Robinson ove r the edge. 

James Johnso n suffere d fro m th e menta l diseas e o f paranoi d schizo -
phrenia. H e di d no t hav e a  menta l diseas e calle d "blac k rage. " The blac k 
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rage componen t o f the tria l was critica l becaus e i t explaine d th e societa l 
experiences tha t inflame d Johnson' s menta l illnes s and cause d him t o kil l 
in a  blinding fury . 

Grier an d Cobb s show that i n orde r t o trea t black people effectively , i t 
is necessary to distinguish between norma l adaptiv e behavior an d pathol -
ogy. An example they use is their descriptio n o f "cultural paranoia" : 

We submit tha t i t i s necessar y fo r a  blackman i n Americ a t o develo p a 
profound distrus t of his white fellow citizens and of the nation. He must be 
on guard to protect himself against physical hurt. He must cushion himself 
against cheating , slander , humiliation , an d outrigh t mistreatmen t b y the 
official representative s of society. If he does not so protect himself, he will 
live a life o f such pain an d shoc k as to find life itsel f unbearable . For his 
own survival , then , h e mus t develo p a  cultural  paranoia  i n whic h ever y 
whiteman i s a  potentia l enem y unles s proved otherwis e an d ever y socia l 
system is set against him unless he personally finds out differently . 

Sneirson quote s muc h o f thi s sam e passage , bu t h e use s i t t o buttres s 
his misinterpretatio n tha t "blac k rag e describe s a  menta l disturbanc e 
caused b y long-ter m exposur e t o racism. " I n contrast , Grie r an d Cobb s 
follow u p thei r exampl e b y explaining tha t cultura l paranoia , alon g wit h 
cultural depressio n an d cultura l masochism , ar e th e norm s fo r blac k 
America, no t menta l diseases . "The y ar e n o mor e pathologica l tha n th e 
compulsive manne r i n whic h a  dive r check s hi s equipmen t befor e a  div e 
or a  pilot hi s parachute." This distinction i s critical to th e treating thera -
pist becaus e he r job i s to differentiat e betwee n norma l adaptiv e behavio r 
and menta l illness . Grier and Cobb s warn therapist s treating black peopl e 
that the y "mus t first  tota l al l tha t appear s t o represen t illnes s an d the n 
subtract th e Black Norm. What remain s i s illness and a  proper subjec t fo r 
therapeutic endeavor." To use psychiatry to treat the healthy norm of black 
rage would be ineffective an d destructive , some would sa y genocidal. 

Identifying blac k rage as insanity i s not onl y a psychiatric error , i t als o 
has negative politica l consequences . Bel l hooks addresse s thi s issue in he r 
1995 book Killing  Rage, Ending Racism.  Sh e explains ho w rag e i s a neces-
sary an d usuall y health y respons e t o whit e supremacy . Sh e describe s a 
sequence o f raciall y discriminator y incident s agains t blac k wome n tha t 
took plac e a t a n airport , whic h serve d t o intensif y he r rag e agains t th e 



Racism, Rage, and Criminal Defenses 14 5 

white ma n sittin g nex t t o her . Sh e writes, " I fel t a  'killing rage. ' I  wanted 
to stab him softly , t o shoot hi m with th e gu n I  wished I  had i n my purse. 
. . . Wit h n o outlet , my rage turned t o grie f and I  began to weep, covering 
my face with my hands." 

Bell hook s use s he r rag e t o writ e insightfu l an d forcefu l book s abou t 
race, gender, class, and culture . Black people have always tapped int o thei r 
rage t o achiev e i n th e sciences , i n th e arts , i n th e law , an d i n thei r dail y 
struggle t o survive . Justified rag e agains t racia l an d economi c oppressio n 
fueled th e civil rights movement. It s fury kep t the young men an d wome n 
of th e Studen t Nonviolen t Coordinatin g Committe e (SNCC ) war m a s 
they fille d th e jails  o f th e South . Rag e wa s turne d int o th e eloquenc e o f 
Malcolm X  as he educate d whit e an d blac k alike . I t became th e eloquen t 
poetry and pros e o f Maya Angelou. Without suc h appropriat e rage , there 
would be only depression, dejection , an d inaction . 

Grier and Cobb s are aware of the distinction betwee n pathologica l an d 
normative rage . Publishe d i n th e tumultuou s yea r 1968 , the majorit y o f 
their book i s a psychological treatment o f race and menta l illnesses . Their 
last chapter, entitled "Black Rage," is a political polemic. They describe the 
painful realit y o f blac k men , raisin g theme s reiterate d ove r twenty-fiv e 
years later a t the Million Ma n March i n Washington, D.C. : 

The grie f an d depressio n cause d b y th e conditio n o f blac k me n i n 
America i s an unpopula r realit y t o th e sufferers . The y would rathe r se e 
themselves in a more heroic posture and chide a disconsolate brother. They 
would lik e to poin t t o thei r achievement s (whic h i n fac t hav e been stag -
gering); they would rather point to virtue (which has been shown in mag-
nificent for m b y some blacks); they would poin t t o bravery, fidelity, pru-
dence, brilliance , creativity , al l o f whic h dar k me n hav e show n i n 
abundance. But the overriding experience of the black American has been 
grief and sorrow and no man can change that fact . 

They echo the insights of Algerian psychiatrist Frantz Fanon when the y 
say that i t i s healthy for on e to mov e from grie f to rage . When ange r an d 
self-hatred ar e redirected , the y ai m a t th e oppressor . Sometime s rag e i s 
redirected into political struggle, sometimes into blind violence. Grier an d 
Cobb's concluding chapter, like James Baldwin's The  Fire Next Time,  warns 
white Americans tha t i f they do no t en d racia l oppressio n ther e wil l be a 
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terrible, "apocalyptic and final" outbreak of black rage. They are not talk-
ing abou t a  fe w individual s suc h a s Murdoc k Benjami n pathologicall y 
killing individual white people. They are invoking the images of the Watts 
riots and the Detroit uprising. They are saying that rage is good, that it is 
necessary to a healthy people. They contrast the collective anger of black 
people with th e collectiv e acceptanc e o f despai r an d asser t tha t Africa n 
Americans "wil l neve r swallo w thei r rag e an d g o bac k t o blin d hope -
lessness." 

The authors ' politica l poin t i s echoe d i n th e book' s introductio n b y 
U.S. Senator Fre d Harris , who was a member o f the Nationa l Advisor y 
Commission on Civil Disorders. Harris tells white Americans that "black 
rage is the result of our failure." Like Grier and Cobbs, Harris warns that 
the "root cause of the black wrath that now threatens to destroy this nation 
is the unwillingness o f white Americans to accep t Negroes as fellow hu -
man beings." 

Black rage is much more than an insanity defense. I t has a political as 
well as a psychiatric meaning. I t has positive as well as negative aspects. 
Therefore, it is necessary for lawyers and legal workers to think through a 
black rage defense and to use it in a way that does not demean or stereo-
type black people. In the next chapter, I will analyze some cases in which 
lawyers failed in that responsibility. 



I shall hate you 
Like a dart of singing steel 
Shot through stil l air 
At even-tide. 
—Gwendolyn Bennett , "Hatred " 

Chapter 7 

To Use or Not to Us e 
The Black Rag e Defens e 

In mos t lega l case s th e lawye r ha s onl y on e concern : th e interest s o f th e 
client. Unfortunately, th e legal community has defined th e interests of the 
client i n th e narrowes t term s possible—th e client' s bes t interest s equa l 
winning th e case . A  broade r vie w woul d includ e preservin g th e client' s 
dignity and empowering her. This broader view is essential in a  black rage 
defense, i n whic h th e client' s painfu l persona l histor y i s reveale d t o th e 
public. 

Many case s g o through th e assembl y lin e tha t passes  fo r ou r crimina l 
justice system , bu t ver y fe w o f those case s sen d a  messag e t o th e public . 
Most case s ar e isolate d instance s wher e th e stat e punishe s behavio r tha t 
violates society' s lega l norms . Bu t i n blac k rag e cases , the ver y natur e o f 
the defens e send s a  message t o th e publi c abou t rac e relations . Even i n a 
nonpublicized case , the messag e will  be hear d b y the jury , th e judge, th e 
court staff , th e state , the familie s an d friends , th e institution s involve d i n 
the crime , the defendant , an d th e defens e bar . In a  highly publicized cas e 
like Jame s Johnson's , th e messag e wil l b e hear d throughou t th e country . 
Attorneys must be clear about th e conten t o f the messages they are deliv -
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ering, becaus e the y ar e affectin g th e wa y peopl e thin k abou t an d ac t to -
ward eac h other . Th e choic e o f whether o r no t t o us e th e blac k rag e de -
fense i s therefore bot h a  political and a  legal one. 

Two cases can hel p provid e u s with guideline s o n whe n t o us e a  black 
rage defense. Both cases are ones in which this defense was rejected b y the 
clients. The first  case is United  States v. Robertson, in which th e defendan t 
was convicte d o f second-degre e murde r an d assaul t wit h inten t t o kill. 1 

The second case involves Colin Ferguson, who was convicted of murdering 
six and woundin g ninetee n passenger s o n a  Long Island commute r train . 
An analysi s of these cases shows the pitfalls o f a  racial defense an d point s 
toward th e situations tha t d o meri t us e of a black rage strategy . 

Thomas Robertso n wa s raised i n Washington , D.C. , where a s a  youn g 
man h e was arrested fo r a  federal drug-relate d offens e an d sen t to prison . 
At the prison h e was described a s "belligerent" an d a  "racial agitator. " H e 
assaulted two caseworkers and stabbed an inmate during a  fight. He spen t 
much of his time in maximum security and solitary confinement i n six dif-
ferent prisons . Years later, in August 1971, Robertson got hurt in a fight at a 
Washington poolhall . A  half-hou r late r h e returne d t o th e poolhal l an d 
shot a  man h e did no t know in the shoulder . Runnin g ou t o f the poolhal l 
he jumpe d int o hi s car , wen t th e wron g wa y o n a  one-wa y street , an d 
crashed int o som e parke d cars . He go t ou t wit h hi s gu n i n hi s hand an d 
talked briefly to the black people in the vehicle behind him. He then walked 
to where a man named Rober t Aleshire was inspecting the damage done to 
his car. Aleshire was a white man who was active in the general struggle fo r 
social justice and was helping to develop strategies for improvin g the cen -
tral city . Robertso n walke d u p t o Aleshire , who m h e di d no t know , an d 
without a  word shot him three times at point-blank range . Robertson the n 
ran down the street cursing "white sons-of-bitches." When he saw a police 
officer h e shouted, "You are doing it; why can't I? Yes, I shot the white hon-
key son-of-a-bitch. Wha t are you all going to do about it?" 

Robertson wa s arreste d an d charged . A t th e preliminar y examinatio n 
he was ordered to be committed t o a hospital fo r a  psychiatric evaluation . 
At the hearing he made the following statemen t t o the judge: 

I'm no t going to get justice, I realize this perfectly. See , I'm on e who is 
well versed in whiteness.... You won't get your white vengeance.... I have 
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never been guilt y of nothing but bein g born blac k in a  white America— 
racist white America.... But , I am not going to let you think that I do not 
realize who I am and who you are. You are the beast and I am a man. You 
say I killed a man. I have killed no man in my whole life. 

Robertson was examined by a court-appointed psychiatris t an d also by 
a psychiatris t an d psychologis t requeste d b y the defense . Al l three foun d 
him competen t to stand trial . The two defense expert s also concluded tha t 
at the time o f the crime s h e had bee n insane . The defens e lawye r wante d 
to interpos e a n insanit y defense , bu t Robertso n absolutel y refused . H e 
went t o tria l an d wa s convicted . Wha t too k plac e nex t i s a  somewha t 
confusing journe y throug h th e wonderland o f crimina l procedure , bu t i t 
shows how the black rage insanity defense ca n erode a defendant's dignity . 

Under th e la w applicabl e i n th e Washington , D.C. , federa l courts , a 
defendant wit h a n insanit y clai m coul d hav e a  bifurcated trial . Th e firs t 
trial determine d whethe r o r no t h e wa s guilty ; th e secon d determine d 
whether o r no t h e was insane a t the time o f the crime. If he was found t o 
have been insane , then h e was committed t o a  hospital fo r th e criminall y 
insane. Robertso n adamantl y denie d tha t h e wa s craz y an d forbad e hi s 
lawyer t o as k fo r a  second trial . However , i f i t was determined tha t ther e 
was enough evidenc e o f insanity, then th e judge was required, on  his own 
motiony to convene the second trial. The judge held a hearing to determin e 
whether a  secon d tria l wa s necessar y i n Robertson' s case . Thi s hearin g 
allows us the opportunity to see four differin g view s of what clearl y was a 
form o f black rage. Looking first a t the defendant, Thoma s Robertson , we 
see a  ma n wh o blame d societ y fo r causin g hi m t o kill . Robertso n state d 
that h e "wa s under a  lot o f pressure o n tha t day . The tensio n wa s due t o 
the circumstance s o f m y birth. " Robertso n wa s describe d a s extremel y 
articulate, well read, and knowledgeable abou t the black power movemen t 
and th e Blac k Muslims. He adopted th e vocabulary o f Malcolm X  in dis -
tinguishing between the weakness of the "negro" and the manhood o f the 
"black." I n a n essa y writte n i n jai l entitle d "I n Searc h o f a n Identit y i n 
Racist White America," he described the difference thusly , "The negro ha s 
a limite d degre e o f manhood . H e ca n b e one-thir d man . A  Black Man i s 
unlimited. I  am a  man. I  am the man you think you are . This is a trial fo r 
my extinction. They don' t wan t to o many me's running around. " Robert -



150 T o Use or Not to Use the Black Rage Defens e 

son ha d bee n greatl y influence d b y th e writing s o f Algeria n psychiatris t 
Frantz Fanon , wh o wrot e abou t th e menta l illnesse s suffere d b y blac k 
and brow n peopl e unde r th e dominatio n o f whit e colonia l countries . I n 
Wretched of  the  Earth  Fano n analyzed , quit e profoundly , th e cause s o f 
violence by Algerians against othe r Algerians, and als o violence by Algeri-
ans agains t th e French . Robertso n attempte d t o us e Fanon' s insight s t o 
justify hi s acts , sayin g tha t "murde r i s n o differen t tha n war . I f a  blac k 
man kill s a  whit e man , i t i s no t a  crime . I t i s gettin g oppressio n of f hi s 
neck." 

Robertson's essa y and statement s lead t o the conclusio n tha t h e fel t h e 
had committe d a  political act . Bu t th e tw o psychiatrist s testifyin g fo r th e 
government ha d a  fa r differen t vie w o f hi s motivations . Bot h state d tha t 
Robertson ha d a n "anti-socia l personality, " tha t h e wa s "grossl y selfish , 
callous, irresponsible , impulsiv e an d unabl e t o fee l guil t o r t o lear n fro m 
experience and punishment. " The y relied i n par t o n th e staf f repor t fro m 
Saint Elizabeth' s Hospital , to which h e was committed afte r th e crime . I n 
the report , Robertson' s mothe r sai d tha t a  fe w month s befor e th e crim e 
he had "disrobe d and fo r the better par t of the night terrorized th e family , 
but di d no t hur t the m an d mad e numerou s statement s o f his manhood. " 
After tha t frightening inciden t his brother had tried unsuccessfully t o have 
him committed . Th e staf f psychiatris t describe d thi s a s a n isolate d inci -
dent, probably attributable to a drug reaction rather than a  mental disease. 
The staf f repor t als o state d tha t man y time s a t th e hospita l Robertso n 
would quote from th e "literature of black culture" as a means to "reinforc e 
his manhood." The psychiatrists concluded tha t Robertson was not insan e 
when he committed th e homicide . 

Since Robertson was refusing a n insanity defense, he directed his lawyer 
not to contes t the conclusions o f the report, no t to cross-examine th e two 
psychiatrists, an d no t t o cal l th e tw o defens e psychiatri c expert s t o th e 
stand. However , the judge, under hi s own authority , too k th e defens e ex -
perts' report s into consideration . Thes e experts , a psychologist an d a  psy-
chiatrist, gav e a  thir d perspectiv e o n Robertson' s behavior . The y agree d 
with th e governmen t psychiatris t tha t h e wa s obsesse d wit h hi s sexua l 
identity a s a black man i n a  white society . They found tha t hi s crime was 
a result o f "schizophrenia, schizo-affectiv e type, " that he was "delusional, " 
and tha t h e projecte d hi s pathologica l identit y problem s ont o white s b y 
blaming and hatin g them . 
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The fourt h an d fina l perspectiv e cam e fro m th e judge , a  blac k ma n 
named Aubre y Robinson , who ha d a  very different vie w from tha t o f th e 
psychiatrists. He felt that as a black man, a lawyer, and a judge of consider-
able experience , h e understoo d Robertson , an d tha t th e crim e wa s no t a 
result o f insanity . H e disregarde d th e whit e doctor s who ha d testifie d fo r 
the government, stating that Robertson lived in "a world they don't under -
stand. I t i s a world tha t the y are not a  part of . I t i s a world tha t the y onl y 
relate t o throug h books. " H e acknowledge d tha t Dr . Alyc e Gullattee , th e 
black defens e psychiatrist , talke d th e "sam e languag e a s thi s defendant " 
and kne w the "defendan t i n a  way that Dr . Marland an d th e othe r docto r 
will never know him." But he rejected  he r conclusio n tha t Robertso n suf -
fered fro m a  mental disease . 

He knows that I know that he is not crazy.... And he knows that I under-
stand him—because I have dealt with Robertsons over the years, little Rob-
ertsons and big Robertsons. 

And I know everything about the condition of life that made him exactly 
what he i s and wha t h e i s going to be . . .. Th e publi c a t large will never 
understand. But there are people who do. Now, there is no basis for me to 
raise the insanity plea in this case, the insanity defense. 

Do you see what he is saying to his lawyers and what he is saying to the 
community? "I won't cop out." 

The judg e seem s t o b e sayin g tha t th e racis t condition s o f lif e tha t 
Robertson face d wer e on e o f th e cause s o f hi s crime , an d tha t th e whit e 
public does not understan d thi s tragedy. He , as a black man, understand s 
the rage  that cause d Robertso n t o kill . He also understands th e pride tha t 
caused Robertson t o refuse a n insanity defense. Judge Robinson ma y have 
been wron g abou t whethe r o r no t th e defendan t wa s sufferin g fro m a 
mental disease , bu t h e certainl y understoo d wh y Robertso n coul d no t 
plead insanity . Th e judge knew tha t a n insanit y tria l would hav e expose d 
Robertson's lif e i n excruciatingl y painfu l way s to a  jury. Question s o f hi s 
sexual identity, his problems o f not feeling confiden t an d secur e as a black 
man, an d hi s treatment o f his own mothe r an d sibling s would hav e been 
revealed an d debate d i n th e contex t o f whethe r h e wa s crazy . Robertso n 
wanted a  publi c discussio n o n th e substanc e o f hi s philosophy—tha t 
white oppressio n coul d onl y be stoppe d throug h violence . H e wanted t o 
argue that his killing of Aleshire was the sane act of a man a t war. Robert -
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son feared tha t a  finding o f insanity would signify a  defect i n his characte r 
and woul d impeac h hi s philosophy . Therefore , h e ha d t o rejec t an y at -
tempt t o raise a  defense couche d i n terms o f insanity . 

At th e sentencin g hearing , th e defens e lawye r argue d tha t Robertso n 
needed help , not a  long prison sentence . The judge's response showe d hi s 
awareness of racism and hi s genuine regard fo r th e defendant . 

Don't you understand Mr. Robertson doesn't want your help. He doesn't 
need it because the only help that can be offered i s help that he completely 
rejected. That is what he is telling you H e would make it on his terms 
in his good time. That is what he has said. That is what his life has said... . 
He has the capacit y for insight . And he has a sensitivity, too , the likes of 
which fe w defendant s hav e abou t hi s predicament , no t jus t hi s persona l 
predicament, but his predicament generally. 

The judg e wen t o n t o indicat e tha t i f Robertson' s behavio r i n priso n 
showed a  change for th e better he would reduc e the sentence . 

The cas e wa s appealed , an d th e Cour t o f Appeal s fo r th e Distric t o f 
Columbia ordered that the trial court judge should supplement the recor d 
by conductin g a  ful l hearin g o n th e issu e o f insanity . Th e opinio n wa s 
written b y Chie f Judge  Davi d Bazelon . Judg e Bazelo n sai d tha t give n th e 
substantial indications o f mental disease, the court should have appointe d 
another lawye r a s amicus curia e t o ac t a s the court' s representative . Tha t 
lawyer could have cross-examined the government psychiatrist s and calle d 
witnesses i n behal f o f Robertson , i n spit e o f th e defendant' s objections . 
Judge Bazelo n wa s cognizan t o f th e raciall y charge d issues . He cite d tw o 
books, includin g Black  Rage  b y Grie r an d Cobbs , t o suppor t th e con -
tention tha t "whit e America n psychiatr y ha s it s . . . racis t stereotype s 
about th e blac k psychiatri c patient. " H e sai d tha t i n th e contex t o f thi s 
case i t was particularly importan t fo r th e onl y black psychiatris t involve d 
to testif y i n court . Th e cas e was sent bac k t o Judg e Robinso n fo r furthe r 
proceedings. 

Robertson ha d a  ne w attorne y an d consente d t o a n insanit y defense . 
However, onc e th e jury was seated an d voi r dir e began, Robertso n coul d 
not g o throug h wit h i t an d tol d th e judg e tha t h e refuse d a n insanit y 
defense "fo r persona l reason s o f a  quasi-politica l nature. " H e went o n t o 
state the following : " I stil l say I am no t insane . So , I cannot i n goo d fait h 

....
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and hono r o f the Unite d State s Constitutio n pursu e a n insanit y defense . 
. . . A s a Black man, I  made a  stand . . . whethe r o r no t I  am righ t i n th e 
eyes of the law." 

Judge Robinson conducte d a  full hearing , listening to the testimony o f 
Gullattee as well as numerous othe r psychiatrists , al l of whom were cross-
examined. Althoug h the y disagree d o n th e insanit y issue , they al l agree d 
that Robertson was competent to decide his own defense. The judge stated 
the defendant' s "crime s aros e i n par t ou t o f protes t . . . an d [he ] believe s 
that expositio n o f the insanity issue would denigrat e tha t protest. " Takin g 
all the testimon y int o consideration , relyin g o n hi s ow n persona l experi -
ences, an d givin g grea t weigh t t o Robertson' s persona l choice , th e judg e 
concluded tha t ther e was no basis for interjectin g th e insanity issue in th e 
face o f th e defendant' s opposition. 2 Robertso n wen t bac k t o priso n t o 
continue servin g his original sentenc e fo r murde r an d assaul t wit h inten t 
to kill . 

What did Thomas Robertson mea n when he said he rejected th e insan -
ity plea fo r "persona l reason s o f a  quasi-politica l nature" ? Thi s i s a  ma n 
whom th e judge describe d a s having a n unusua l sensitivit y an d capacit y 
for insight . Robertso n ha d bee n i n priso n fo r almos t si x years fro m th e 
time of the murder t o the time he made the above statement. Durin g tha t 
period i t is possible that he more clearly understood th e dual causes of his 
crime. On th e one hand, he was responding t o the domination o f a white 
racist world , an d o n th e other , h e wa s bein g propelle d b y hi s privat e 
demons. He must have recognized that killing a stranger because that ma n 
had white skin was not an articulated politica l act . But also understandin g 
the cumulativ e effect s tha t racis m ha d o n him , h e describe d i t a s "quasi -
political." 

Thomas Robertson's case lacked an important elemen t that was present 
in the two successfu l case s that wer e discussed earlier : In Jame s Johnson' s 
and Steve n Robinson' s case s ther e wa s a  contex t o f politica l suppor t 
around th e defendants . Th e Leagu e o f Revolutionar y Blac k Workers an d 
the Moto r Cit y Labor leagu e helped buil d a  defense committe e fo r John -
son, an d th e Malcol m X  Schoo l provide d grou p suppor t fo r Robinson . 
Also, both defendant s ha d lawyer s committed t o exposing an d explainin g 
the quasi-politica l natur e o f thei r crimes . I n Johnson' s case , hi s lawyer s 
clearly targeted th e institution s o f the Mississipp i plantatio n an d th e De -
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troit aut o corporations . I n Robinson' s case , I  spen t hour s wit h m y clien t 
explaining th e blac k rag e defens e an d promisin g hi m tha t I  woul d no t 
allow th e tria l t o degenerat e int o a  debat e betwee n psychiatrist s o n 
whether o r not he was crazy enough to be legally insane. One has to si t in 
court an d actuall y watc h a  personalit y b e peele d awa y laye r b y layer — 
exposing the sores and hidde n demons—t o appreciat e ho w traumatic a n 
insanity defens e i s fo r th e defendant . Johnso n an d Robinso n wen t int o 
their trial s confiden t tha t thei r dignit y a s black me n woul d b e respecte d 
and protecte d eve n i n th e framewor k o f a n insanit y defense . Robertso n 
did not have this faith. We do not know whether this was due to the lack of 
a defense committe e o r suppor t group , the failure o f his court-appointe d 
attorneys, o r hi s expresse d distrus t o f the lega l system . Fo r whatever rea -
sons, he made a  reasonable choice . A black rag e defense woul d hav e ha d 
little chance of succeeding, and i f not done carefully i t would have left hi m 
with n o self-estee m an d n o sens e o f manhood , bot h o f which h e woul d 
need to survive the many years he would serv e in prison . 

The secon d cas e tha t help s u s analyz e whe n a  blac k rag e defens e i s 
appropriate i s the heavil y publicized an d controversia l Lon g Islan d com -
muter trai n massacre . O n Decembe r 7 , 1993 , Colin Ferguson , a  thirty -
seven-year-old Jamaica n immigrant , boarde d a  commute r trai n goin g 
from Manhatta n t o Lon g Island . Afte r th e trai n ha d crosse d th e borde r 
into suburban Lon g Island, he got ou t o f his seat and pu t a  bullet int o th e 
back o f th e hea d o f a  middle-aged man . The n h e walke d dow n th e aisl e 
firing hi s nine-millimeter semi-automati c pisto l int o passengers . He fired 
twenty-five bullet s befor e thre e passenger s wer e abl e t o disar m him . H e 
had killed six people and wounded nineteen . As he lay on th e floor  o f the 
train he said, "Oh, my God, what have I  done?" 

Notes found o n Ferguson and in his home showed a man obsessed with 
race an d hi s religiou s mission . Th e previou s year , he ha d writte n a  lette r 
expressing hi s sens e o f martyrdom : " I a m no t th e Chris t bu t wil l suffe r 
death to the delight of many who are offended b y the truth which I  speak; 
for I  have dare d t o challeng e th e integrit y o f a  bruta l an d unjus t syste m 
and i n doin g s o hav e als o offende d th e slave s o f th e system. " 
A note foun d i n hi s pocket afte r th e arres t blame d racis m fo r hi s action . 
He wrot e tha t hi s "reason s fo r thi s [were ] Adelph i Universit y racism , 
EEOC racism, Workmen's Compensatio n Board , and racis m o f Governo r 
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Cuomo's staff... . Additiona l reason s fo r this : Racism b y Caucasians an d 
Uncle To m Negroes. " H e als o blame d "Chines e racism, " "s o calle d civi l 
rights leaders," "the sloppy running o f the numbe r 2  train," and "corrup t 
'Black' attorney s wh o no t onl y refuse d t o hel p m e bu t trie d t o stea l m y 
car." H e sai d tha t h e ha d "spared " Ne w Yor k Cit y ou t o f "respec t fo r 
Mayor David Dinkins. " 

Due t o a  combination o f factors , th e Ferguso n cas e exploded int o th e 
headlines. First of all, it was a mass, random killing . These types of shoot -
ings always receive extensive news coverage, usually sensational i n nature . 
Second, i t took place in New York, the medi a capita l o f the world. Third , 
unlike almost al l previous mass slayings, which were perpetrated b y white 
men, thi s on e wa s don e b y a  blac k ma n wh o specificall y targete d whit e 
people. Indeed , muc h o f th e new s coverag e sai d Ferguso n ha d sho t onl y 
white people, although his victims included Asians and one black woman . 
The shootin g evoke d a  fea r tha t lie s dorman t i n th e whit e population , a 
fear tha t someday black people are going to turn o n them in mass retribu -
tion fo r years of slavery and discrimination . Int o this already feverish mi x 
of race , fear , an d medi a competitio n steppe d attorne y Willia m Kunstler . 
Kunstler, who recently passed away at the age of seventy-six, was America's 
most recognizabl e radica l lawyer . Hi s lon g histor y o f high-profil e case s 
and hi s eloquence , brilliance , wit , an d passionat e commitmen t t o socia l 
justice made him a  favorite o f the media. The fact tha t he practiced ou t o f 
a New York office an d wa s a  master o f sound bite s increased hi s visibility 
with the press. He and hi s younger partner , Ronal d Kuby , began t o repre -
sent Ferguson . 

At a  press conference Kunstle r sai d h e was going to us e a  "black rage " 
defense. Later , Kunstle r admitte d tha t h e was shocked by the level of out -
rage hi s commen t ha d caused : " I neve r realize d ho w sensitiv e thos e tw o 
words were. Many people, black and white took the position tha t we were 
saying tha t an y black gu y that ha d rag e i n hi s hear t becaus e o f the treat -
ment o f blacks in this country could kil l with impunity , which i s not wha t 
we meant a t all." 3 

Kunstler5s words sparke d a  national debat e ove r the legitimacy o f suc h 
a defense . H e appeared o n nationa l televisio n an d i n nationa l magazines . 
Psychiatrists, socia l welfar e workers , counselors , polic e officers , lawyers , 
professors, columnists , an d reporter s al l weighe d i n wit h thei r critiques . 
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The benefi t wa s that thi s defens e receive d a n exposur e an d a  recognitio n 
that wer e lon g overdue . Th e downsid e wa s tha t mos t o f th e debat e wa s 
superficial an d negative . Bel l hook s describe d th e "carnivalesqu e aur a 
[that] surround s th e publi c debat e aroun d blac k rage " and harshl y criti -
cized Kunstle r an d Kuby . In Killing  Rage, Ending Racism,  sh e accuse d th e 
two defense lawyer s of using a defense tha t made all  black rage pathologi -
cal. That is , in he r eyes , Kunstler an d Kub y were saying that blac k rag e i s 
an illness—i t i s lega l insanity . Thi s denigrate s th e legitimat e feeling s o f 
black anger a t injustice . 

In addition, white commentators repeatedl y argued tha t th e black rag e 
defense was a misguided justification o f group violence. In an exchange of 
letters to the editor in the New York  Times, an outraged writer complaine d 
that th e defens e vindicate d violenc e base d o n bein g a  member o f a n op -
pressed group and therefore coul d be used to justify Jew s killing Arabs, or 
Indians killing whites. Kunstler an d Kub y responded : 

What we are mounting is a traditional insanity defense, long recognized in 
our law, with "blac k rage" triggering December' s massacre . Our approac h 
is similar t o th e utilizatio n o f the battered women' s syndrome , th e post -
traumatic stress syndrome and the child abuse syndrome in other cases to 
negate criminal accountability... . 

Our suggestion to [those ] others who misrepresent or distort, either de-
liberately or out of ignorance, is that they await the expert testimony to be 
presented by both sides at Mr. Ferguson's trial before springing to ill-formed 
conclusions. I f . . . "freedo m lie s in acknowledgin g responsibility, " i t also 
lies in waiting for all the facts. 

Kunstler and Kuby never meant to suggest that al l black anger and rag e 
is evidence of insanity. Unfortunately, n o one heard the black rage defens e 
in th e complexit y wit h whic h the y woul d hav e presente d i t a t a  trial . I t 
was neve r hear d becaus e thei r clien t wante d nothin g t o d o wit h i t an d 
fired them . Ferguso n wrot e a  letter t o th e judge i n whic h h e said , " I wil l 
represent mysel f pro se, henceforth a t al l future hearings . I again state tha t 
I have never accepte d a n insanit y defense , an d certainl y no t th e so-calle d 
'black rage' insanity defense." He refused t o meet with the defense psychi -
atrist an d accuse d his lawyers of conspiring agains t him . 

Kunstler aske d th e judg e t o reconside r hi s rulin g tha t Ferguso n wa s 
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competent to stand trial , stating that the defendant ha d grown more delu -
sional, paranoid , an d obsessive , believe d h e receive d message s directl y 
from God , an d claime d h e was not involve d i n the shooting o n th e train . 
However craz y Ferguson seemed , th e cour t rule d tha t h e satisfie d th e re -
quirements o f competency : (1 ) h e understoo d th e proceeding s agains t 
him, and (2 ) he could assist in his own defense. Ferguson eventually repre-
sented himself , a s wa s hi s constitutiona l right . Th e cour t appointe d a n 
attorney to aid him throughout th e proceedings. At trial Ferguson denie d 
that h e ha d sho t anyone , statin g tha t a n unidentifie d whit e ma n stol e a 
pistol out of his bag as he slept on the train. Of course, the Nassau Count y 
jury found hi m guilty . 

The day after th e verdict—in a  turnabout indicatin g Ferguson's menta l 
instability—he asked Kunstler and Kuby to represent him on appeal. Kun-
stler sai d h e woul d argu e tha t Ferguso n ha d bee n incompeten t t o stan d 
trial, an d tha t th e tria l showe d tha t h e coul d no t moun t a  coheren t de -
fense. Kunstle r wen t o n t o sa y that Ferguso n understoo d tha t "blac k rag e 
is no longe r a n issue " in th e case , but tha t th e issu e o f insanity would b e 
the basis for th e appeal . 

The Ferguson case is a good example of why a black rage defense shoul d 
not be used ever y time an angry , mentally unbalanced blac k person com -
mits a  crime. Many people, both blac k an d white , initially viewed Fergu -
son's crime as a reaction to racial oppression. Given the American experi -
ence, thi s wa s no t a n unreasonabl e interpretatio n o f th e awfu l crime . 
However, a s more fact s cam e to ligh t i t became clea r tha t Ferguson' s cas e 
lacked a n essentia l ingredien t a  tria l lawye r look s for—th e potentia l fo r 
empathy. 

The first element a  lawyer looks at in a black rage psychiatric defense i s 
the nature o f the crime. Colin Ferguson committe d a  violent act . His was 
not a  crime agains t property , i t was a mass murder . Although suc h a n ac t 
suggests insanity, i t also terrifies juror s an d make s any chance o f acquitta l 
a longshot . 

The secon d elemen t t o analyz e i s th e objec t o f th e crime . Here , th e 
shootings were essentially random. True , the victims were chosen primar -
ily because the y were white . But they were stil l random shooting s i n tha t 
none of the victims had any prior relationship with the defendant. I n thei r 
letter t o th e editor , Kunstle r an d Kub y analogize d thei r defens e t o th e 
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battered woma n defens e an d th e chil d abus e defense . Bu t thos e defense s 
are base d o n th e defendant' s strikin g ou t a t th e actua l perso n wh o ha s 
harmed her . In fact , i n those defenses th e defendants hav e been physicall y 
and/or sexuall y abused by the person they attack. That logical and power -
ful nexu s is missing in Ferguson's mass attack on people he did no t know . 

The third element to weigh is whether or not there is a concrete connec-
tion betwee n th e crim e an d racia l oppression . I n Jame s Johnson' s situa -
tion, th e institutiona l racis m o f Chrysle r Corporatio n manifeste d itsel f 
in concret e act s o f discriminatio n agains t Johnson , an d h e responde d b y 
shooting people a t the very workplace where he had suffere d humiliatio n 
and injustice . Mayb e Kunstle r woul d hav e unearthe d particula r an d per -
suasive instance s o f racia l discriminatio n agains t Ferguson , bu t ther e di d 
not seem to be any discussed in the media coverage. Some of the "reasons" 
Ferguson gav e for th e shootings, such as the racism o f Adelphi Universit y 
and th e Workers ' Compensatio n Board , were neve r backed u p with facts . 
Even Kunstle r wa s circumspec t abou t th e so-calle d discrimination , de -
scribing i t a s "rea l o r imagined. " I t i s a  fac t tha t Americ a i s a  white -
dominated society , an d stud y afte r stud y ha s show n tha t Africa n Ameri -
cans ar e subjecte d t o act s o f disrespec t an d discriminatio n i n way s an d 
with a  frequency tha t whit e peopl e just d o no t fathom . Bu t whe n a  ma n 
kills si x peopl e an d wound s ninetee n others , a  lawye r canno t expec t t o 
rely on th e general racism o f society to explain the act . 

A fourth elemen t i n determining whether t o use a black rage defense i s 
the client's personal life. In the successful tria l of Steven Robinson, we saw 
a man who refused t o consider himself a victim, who refused welfare , wh o 
related well to people, and who tried over and over again to succeed befor e 
he temporaril y cracke d u p an d robbe d a  bank . Ferguson' s backgroun d 
seems to be one in which he blamed hi s failures o n everythin g and every -
one bu t himself . On e forme r landlad y describe d hi m a s follows : "Coli n 
had a  problem with people in general. I wouldn't cal l it black rage. He had 
a proble m wit h peopl e wh o coul d achiev e thing s i n lif e tha t h e couldn't . 
. . . Othe r people' s successe s were hi s failures . I  don' t thin k i t mattere d i f 
you wer e blac k o r white. " A coworke r sai d h e "jus t didn' t lik e anybody " 
and tha t h e calle d Mexican s "wetbacks, " Asians "ric e eaters, " and a  black 
woman datin g a  whit e ma n a  "nigger-bitch. " Ferguson' s note s expresse d 
his hatred o f other peopl e and hi s inability to accep t responsibilit y for hi s 
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problems. A  lawyer arguin g fo r Ferguso n migh t sa y tha t thi s hatre d an d 
blaming of others are evidence of his paranoia and insanity. Although tha t 
is true, i t i s not evidenc e o f racia l oppression . An d i t i s certainly no t th e 
kind o f clien t a  jury o r th e publi c ca n identif y with . Usin g a  black rag e 
defense fo r a  ma n suc h a s Ferguso n send s a  messag e tha t a n individua l 
has n o responsibilit y fo r hi s crimina l behavior . I t i s a  superficial , wrong -
headed, blame-everything-on-racis m message . Thi s i s jus t th e kin d o f 
message that blacks as well as whites reject . 

Another negativ e facto r i n Ferguson' s persona l histor y was that h e di d 
not fit  th e mode l o f a  disadvantage d perso n strugglin g t o surviv e i n th e 
face o f racism . H e wa s bor n int o a n upper-clas s famil y i n Jamaica . Hi s 
Cuban-born father , Vo n Herma n Ferguson , wa s managin g directo r o f a 
multimillion-dollar pharmaceutica l company . Ferguson went to one of the 
finest private high school s in Jamaica . After hi s father die d i n a  car crash , 
Ferguson wa s unabl e t o succee d a t th e pharmaceutica l company . Feelin g 
that hi s brother ha d receive d specia l treatmen t an d tha t h e ha d bee n cu t 
out o f the business, he left fo r th e United States . 

One basis for his black rage defense might have been the stress Jamaican 
immigrants feel when coming from a  black society into a white-dominated 
society. A  study b y Jamaica n psychiatris t Fredric k Hicklin g documente d 
the unusuall y hig h incidenc e o f schizophreni a foun d i n Jamaican s wh o 
lived i n th e Unite d State s an d Grea t Britai n an d conclude d tha t "institu -
tional racism " was a  major facto r i n th e illnesses . Bu t sinc e Ferguso n re -
jected th e insanit y defense , th e publi c onl y hear d o f Hickling' s wor k i n 
passing. Th e overwhelmin g perceptio n wa s tha t becaus e Ferguso n cam e 
from a  privileged background h e had n o justifiable caus e to complain . 

A fifth  an d crucia l elemen t i s whether o r no t th e clien t ca n testify . I n 
Robinson's an d Johnson' s case s th e client s agree d wit h th e defense , wer e 
capable o f testifying , an d wer e abl e t o elici t positiv e feeling s fro m th e 
jurors. In William Freeman' s case, he had become so mentally deteriorate d 
that h e coul d no t testif y an d ma y no t hav e eve n understoo d wha t wa s 
taking place . Ferguson' s paranoi a an d delusion s mad e hi m a n unlikel y 
candidate to testify. Kunstle r and Kub y therefore face d the unenviable task 
of putting fort h a  defense wit h politica l implication s withou t th e hel p o f 
their client . 

The en d resul t wa s a  clien t wh o wa s totall y oppose d t o hi s lawyers ' 
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strategy an d antagonisti c towar d them . I t i s no t unusua l fo r paranoi d 
defendants t o projec t thei r fear s ont o thei r lawyers and t o accuse the law-
yers of railroading them or conspiring with the district attorney to convic t 
them. Lawyer s have even been physicall y attacked b y defendants the y ar e 
representing. These are problems dedicated attorneys must face when rep-
resenting insane people. But i f a client is too craz y to help the lawyers pu t 
together a  blac k rag e defense , thi s shoul d b e a  neo n warnin g sig n tha t 
maybe this defense i s inappropriate . 

Reviewing the factor s i n Ferguson' s case , we see a defendant wh o con -
sidered himsel f a  victim, blamed everyon e else for hi s failings, cam e from 
a highl y privilege d background , coul d no t poin t t o concrete , persuasiv e 
instances o f racia l discrimination , ha d sho t twenty-fiv e peopl e wh o ha d 
no specifi c relationshi p t o hi s suffering , an d wa s hostil e t o a n insanit y 
plea. All the element s weighed i n favo r o f not usin g a  black rage defense . 
Such a defense would have failed in the courtroom. However , this critique 
should not imply agreement with the trial judge's decision to allow Fergu-
son, a demented soul , to represent himself. He was entitled to be defende d 
by an attorney who coul d have raised a  traditional insanit y claim . 

How the black rage defense an d Ferguson' s case played out in the cour t 
of public opinion i s harder to assess. There were reports of African Ameri -
can student s cheerin g speakers who favorabl y describe d Ferguson' s actio n 
as an outburs t agains t racism. Many commentators supporte d th e idea o f 
a black rage defense. A survey by the National Law  Journal showed that 68 
percent o f black s an d 4 5 percent o f white s believe d tha t a  "compelling " 
defense coul d be made based on the rage caused by racism. Other minori -
ties wer e abl e t o relat e t o th e defense . Fo r example , Sherida n Murphy , 
director o f th e Florid a chapte r o f th e America n India n Movement , wa s 
quoted a s saying , "I f thing s don' t begi n t o tur n around , I  thin k w e will 
see a  lo t mor e act s o f blac k rage , India n rag e an d Chican o rag e i n thi s 
country."4 

But the negative comments and editorial s outweighed the positive. The 
African America n an d Jamacia n communitie s bot h seeme d t o b e split , 
with man y peopl e fearin g tha t th e defens e woul d pla y int o stereotype s 
about thei r criminalit y an d woul d b e see n a s justification b y thos e wh o 
refused t o tak e individua l responsibilit y fo r thei r actions . Th e fac t tha t 
much o f th e medi a wa s negativ e shoul d no t lea d t o th e conclusio n tha t 
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the defens e wa s wrong . An y strateg y tha t challenge s establishe d dogm a 
will receiv e harsh criticism . Bu t th e fac t tha t th e African America n com -
munity generall y wa s no t supportiv e o f Ferguso n i s mor e problematic . 
This failur e o f suppor t indicate s a  fla w i n th e defense . Th e blac k rag e 
defense i s suppose d t o educat e an d enlighten . I t i s a  wa y o f exposin g 
racism and showin g the terrible effects i t has on the human psyche . If the 
facts o f the crim e an d o f the defendant' s lif e blind peopl e t o th e messag e 
that racial oppression is a catalyst to crime, then the defense is counterpro-
ductive. 

Defending peopl e wh o commi t crimina l act s i s usuall y a n unpopula r 
undertaking. Th e strateg y a  lawye r employ s i n defendin g a  perso n wh o 
has killed, whether i t be James Johnson o r Coli n Ferguson , should no t b e 
determined b y newspape r editorial s o r popularit y polls . Bu t th e leve l o f 
public support and the nature of criticism must be given serious consider -
ation i n decidin g whethe r t o us e a  black rag e defense . I n Johnson' s cas e 
there was strong, visible, organized suppor t i n th e black communit y an d 
in the auto plants. This support reflecte d people' s gut-level understandin g 
of ho w racis m ha d affecte d Johnso n specifically . I t als o reflecte d th e so -
phistication o f the defense , which was able to open people' s minds t o th e 
effects o f race and class oppression. When the defense, prosecution, judge, 
and jur y walke d throug h th e Eldo n plan t an d sa w autoworker s visibl y 
express thei r suppor t o f Johnson , i t confirme d fo r the m th e trut h o f hi s 
black rage defense. In contrast, there was no such truth i n Ferguson's case. 

There were two typical reactions to Ferguson's crime. Many thought h e 
was just a crazy person who went berserk. Others believed he had planne d 
to kill white people as a way of dealing with hi s hate and hi s own failures . 
Neither reactio n sa w racism a s a  significant causa l factor . Althoug h ther e 
was a certain leve l of sympathy i n the black community , i t did no t trans -
late into support . 

Further impediments were caused by the media frenzy around the case, 
which mad e i t difficul t t o communicat e a  meaningful blac k rage defense . 
As bel l hook s noted , " A comple x understandin g o f blac k rag e will  no t 
emerge with this case as spectacle, it is already being designed to invalidat e 
the realit y o f blac k respons e t o racism. " Mos t case s d o no t affor d th e 
opportunity to publicize the defense strategy. But an incident like the Long 
Island commuter train shootings creates pressure on the attorneys to enter 
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into a  sick symbioti c relationshi p wit h th e medi a i n whic h th e attorney s 
receive airtime an d pres s coverage but mus t produc e shallo w sound bite s 
and controversia l statements . Fo r example , Kub y wa s widel y quote d a s 
saying, "The more the white community fears African Americans , the bet-
ter." Thi s i s a  foolis h tria l strategy . A  jury tha t fear s th e defendan t i n a 
black rag e cas e i s a  jury tha t will  convict . I t i s als o a  counterproductiv e 
political philosophy . A n electorat e tha t fear s black s will  vot e fo r "thre e 
strikes an d you'r e out " laws , nonunanimou s juries , an d law-and-orde r 
public officials . A  whit e communit y tha t fear s Africa n American s will 
build prison s instea d o f schools . Maybe  Kuby' s quot e wa s take n ou t o f 
context, but tha t i s the danger o f playing the media game in the middle o f 
a controversia l case . 

Lawyers shoul d ste p bac k fro m th e medi a furor . A  lawye r mus t firs t 
establish a  strong relationshi p wit h th e client , on e tha t win s ove r th e cli -
ent's confidenc e an d allow s th e attorne y t o delv e deepl y int o th e client' s 
life an d uneart h hi s o r he r authentic , live d experience s o f racia l oppres -
sion. Then th e psychiatri c exper t ca n be brought i n t o examin e th e clien t 
and determin e whethe r ther e i s a sound psychologica l basi s fo r th e blac k 
rage defense. After thes e steps are accomplished, a  fact-oriented, individu -
alized, sympatheti c strateg y ma y be possible . I f i t is , then th e lawye r ca n 
consider releasin g th e concep t o f a  black rag e defens e t o th e media , an d 
can explain the defense i n that specifi c cas e to community activists . 

An alternative , whic h shoul d b e considere d seriously , i s t o avoi d th e 
media, maintain the element of surprise, and tes t the strategy in the cruci -
ble o f th e courtroom . Throwin g th e medi a th e bon e o f "blac k rage " in -
stead o f preparing a  thorough, personalize d strateg y based o n th e poten -
tial fo r empath y wil l resul t i n a  spectacl e tha t cheapen s th e blac k rag e 
defense an d set s back the cause of racial understanding an d equality . 



No one ever judges any one else 
without finding hi m guilty, no one 
ever understands  another withou t 
being in sympathy with [him] . 
—Clarence Darrow, The  Story of My Life 

Chapter 8 

Race, Class, and the Trials 
of Clarence Darro w 

In th e precedin g chapter s w e hav e see n ho w th e blac k rag e defens e ha s 
been used in a psychiatric context. It can also be a vehicle for a  self-defens e 
claim. The law of self-defense i s one o f those instance s i n a  criminal cas e 
where th e stat e o f min d o f th e defendan t i s considere d relevan t t o th e 
charges. Fo r example , a  person charge d wit h murde r ca n argu e tha t th e 
killing was justifiable homicid e and that he is therefore no t guilty. In orde r 
to justif y th e killing , th e defendan t mus t believ e (1 ) tha t ther e wa s a n 
imminent dange r tha t th e other perso n woul d kil l him o r cause him grea t 
bodily injury, an d (2 ) that i t was necessary under the circumstances to kill 
the other person t o prevent deat h o r great bodily injury. Th e law puts two 
limiting condition s o n thi s rule . First , th e defendant' s belie f mus t b e a n 
honest one . I n othe r words , yo u canno t pla n t o kil l a n enem y an d the n 
pretend you were suddenly afraid fo r your life . Second, the belief must b e 
reasonable. Yo u canno t wal k dow n th e stree t an d shoo t a  homeles s ma n 
because h e "looked " dangerous , eve n i f you wer e afraid . O f course , i n a 
self-defense cas e the issues of imminent harm , reasonable belief, and wha t 
is necessary unde r th e circumstance s ar e hotl y debated . Ultimately , thes e 
are questions o f factual determinatio n fo r th e jury. 

163 



164 Race , Class, and the Trials of Clarence Darro w 

In orde r t o determin e i f a  person ha s a n hones t an d reasonabl e belie f 
that he r lif e i s in danger , one must , to som e extent , look into the mind o f 
the defendan t an d th e socia l condition s surroundin g th e crime . I n th e 
hypothetical cas e o f a  perso n shootin g a  homeles s man , th e defendan t 
could introduce as evidence of her honest belief the fact that on two previ-
ous occasion s sh e ha d bee n attacke d b y homeles s peopl e an d therefor e 
was afrai d whe n confronte d b y a  dangerous-lookin g stree t person . Th e 
defendant coul d als o introduc e evidenc e regardin g th e reasonablenes s o f 
her fear . Sh e coul d sho w tha t man y assault s ha d recentl y take n plac e o n 
that street ; that women , i n particular , had been victims ; and tha t som e o f 
the attack s ha d com e wit h n o warnin g whatsoever . Withou t mor e evi -
dence, a jury would be almost sur e to rejec t he r argumen t tha t he r shoot -
ing a  homeless ma n walkin g towar d he r wa s a  reasonabl e ac t o f self-de -
fense. Wha t i s importan t fo r ou r discussio n i s tha t th e belief s o f th e 
defendant an d th e socia l context o f the crime are allowed into evidence . 

This chapte r focuse s o n tw o 192 5 cases i n whic h th e realitie s o f racia l 
prejudice an d housin g segregatio n wer e thrus t int o th e courtroo m b y 
Clarence Darro w a s par t o f a  self-defens e strategy . B y the tim e Darro w 
defended Dr . Ossian Swee t in 1925 , he had spen t years forcing th e Ameri -
can legal system to confront clas s and race issues, as well as advocating fo r 
religious libert y an d abolitio n o f th e deat h penalty . Darrow' s fifty-five 
years o f lega l practic e include d som e o f th e mos t controversia l case s i n 
history. Althoug h ther e ar e man y talente d lawyer s i n America n history , 
and man y lawyer s whos e case s gav e the m nationa l notoriety , Darrow' s 
reputation ha s been the most enduring . 

The admiratio n an d fam e Darro w stil l enjoy s ar e a  testamen t t o tha t 
strain o f the America n democrati c traditio n whic h finds  compassio n fo r 
the underdo g an d respect s those who stan d u p fo r th e right s o f others. I t 
is fascinating , i n a  societ y whic h ha s alway s condemne d crime , tha t th e 
most positiv e symbol o f a lawyer i s not a  corporate attorney , no t a  prose-
cutor, no t a n attorne y general , bu t a  crimina l defens e lawyer . I  sugges t 
that par t o f th e explanatio n fo r thi s lie s i n th e people' s abidin g belie f i n 
the right of every person to defend he r liberty. Even in times such as today, 
when law-and-orde r hysteri a sweep s throug h th e nation , defens e lawyer s 
can tak e hear t fro m Darrow' s legen d an d kno w tha t whe n the y rais e a 
black rag e defense , the y to o ar e attemptin g t o ta p int o tha t compassion , 
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desire for equality , and respec t fo r liberty that has always found a  place in 
the American spirit . 

Darrow was born i n the little village of Kinsman, Ohio, in the year 1857. 
He wa s th e fift h o f eigh t children . Hi s parent s wer e peopl e o f modes t 
means whose house was awash in books. Darrow credit s those books an d 
his insatiabl e desir e t o rea d fo r hi s philosophica l development . H e spen t 
one year i n law school, one year a s a legal apprentice , an d the n becam e a 
self-described "countr y lawyer. " After eigh t year s o f practice an d a  devel-
oping interes t i n politic s h e move d t o Chicago , wher e h e eventuall y be -
came assistant corporate counsel for the mighty Chicago and North-West -
ern Railwa y Company . 

In 189 4 a n even t too k plac e tha t change d Darrow' s lif e forever—th e 
great railroa d strike . Eugen e Debs , a  famou s America n radical , le d th e 
American Railwa y Union i n a  massive strike for bette r wages and workin g 
conditions. Darrow, influenced b y his readings and moved by his compas-
sionate nature, sympathized with the goals of working people and unions . 
In hi s autobiography , Story  of  My Life,  Darrow professe d a  sympathy fo r 
socialism, although he had grave reservations abou t it s compatibility with 
individual liberty . As the strik e developed , h e was shocke d b y the tactic s 
of hi s corporat e employer , wh o wa s determine d t o brea k th e union . H e 
was upse t tha t th e compan y wa s abl e t o brin g it s considerabl e politica l 
power t o bea r i n orde r t o hav e federa l troop s brough t int o th e Chicag o 
train-yards to suppress the striking workers by force. Once he realized tha t 
the compan y wa s no t intereste d i n a  peacefu l settlement , h e resigne d a s 
corporate counse l and became an attorney for th e union . 

Eventually, th e strik e wa s los t an d th e America n Railwa y Unio n de -
stroyed. Debs and othe r unio n leader s were put o n tria l for crimina l con -
spiracy. I t was a  period i n ou r histor y whe n almos t al l attempt s a t labo r 
organizing wer e me t b y th e state' s lega l powe r i n th e for m o f crimina l 
conspiracy an d crimina l syndicalis m indictments . Darrow , alon g wit h a 
former presiden t o f th e America n Ba r Association , defende d Debs . Th e 
trial ende d i n a  hun g jury , eleve n t o on e fo r acquittal . A  mistria l wa s 
declared an d th e charge s wer e dismissed . However , Debs' s problem s di d 
not end there, nor did Darrow's practical education. A federal prosecutio n 
was instituted , chargin g Deb s with violatin g th e cour t injunctio n agains t 
striking. N o jur y tria l wa s allowe d o n thi s typ e o f charge , an d a  judg e 
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found Deb s guilty and sentenced him to six months in jail. Darrow visited 
Debs in jail and was moved politically and emotionally by this man who m 
he called the kindest, bravest, and most generous man he had ever known. 

In 1906 , now strongl y aligne d wit h th e struggle s o f th e workin g class , 
Darrow wa s calle d upo n b y the Wester n Federatio n o f Miner s t o defen d 
one of the mos t militan t an d charismati c labor leaders in the country , Big 
Bill Haywood. Haywoo d an d tw o others were charged with the murder o f 
a forme r governo r o f Idaho . Th e killin g cam e durin g intens e strike s i n 
Colorado, Utah , Nevada , Montana , an d Idaho . Frank Steunenberg , whil e 
governor o f Idaho , ha d declare d martia l la w an d calle d i n federa l troop s 
to b e use d agains t th e strikin g min e workers , a  tacti c tha t wa s use d 
throughout th e countr y t o brea k th e unio n movement . Eve n afte r Steu -
nenberg left offic e h e remained a  visible symbol of union busting . He was 
killed when h e opene d th e gat e to hi s house an d a  bomb attache d t o th e 
hinges blew him up. A man named Harry Orchard was arrested for settin g 
the bomb tha t killed Steunenberg, and Orchar d claime d that Big Bill Hay-
wood an d anothe r unio n leade r ha d give n hi m mone y t o carr y ou t th e 
murder. Haywood' s tria l was viewed a s symbolic o f the government' s at -
tempts t o sto p unio n organizin g throughou t th e country . Whe n th e jur y 
brought i n a  verdict o f not guilty , working peopl e rejoice d an d Darrow' s 
reputation gre w as a powerful advocat e for th e oppressed . 

Darrow's unrelenting defense o f the labor movement go t him into seri -
ous trouble i n 1911 . He was indicted fo r attemptin g t o bribe a  juror i n th e 
case of the McNamara brothers , two union me n who eventuall y admitte d 
they had dynamite d th e Times Building i n Lo s Angeles during a  citywid e 
unionizing effort . Darro w wa s defende d b y th e flamboyant  Ear l Rogers , 
Horace Appel , an d a  youn g ma n name d Jerr y Geisler , wh o man y year s 
later gained fame representing Hollywood movie stars. When i t came time 
for closin g arguments, Rogers and Appel gave brief recitations after whic h 
Darrow ros e t o giv e wha t wa s haile d a s on e o f finest  summation s eve r 
delivered i n an y America n courtroom . A s Darro w spok e th e followin g 
words observers in the courtroom wept : "I have committed on e crime . . . 
I hav e stoo d fo r th e wea k an d th e poor . I  hav e stoo d fo r th e me n wh o 
toil."l B y the end o f his closing, two jurors were crying. The jury was ou t 
thirty-four minute s before bringin g in a  verdict o f not guilty . 

Darrow's acquittal strengthened hi s reputation and fortified hi s resolve. 
He continue d t o defen d workers , Communists , an d commo n peopl e 
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charged with crimes. In 1924 he was again thrust into the national spotligh t 
when h e was hired t o defen d Leopol d an d Loeb.  Richard Loeb , the eigh -
teen-year-old son of a vice-president of Sears, Roebuck, and Company, was 
the youngest person eve r to have graduated fro m th e University of Michi-
gan. His close friend, Nathan Leopold , Jr., the son of a millionaire, at nine-
teen was the youngest person ever to have graduated from the University of 
Chicago an d ha d alread y passed hi s exam to be admitted t o Harvard La w 
School. Loeb said he wanted to commit the "perfect crime. " Together, they 
kidnapped a  fourteen-year-ol d boy , Bobb y Franks . Th e tw o youn g me n 
killed Franks fifteen minutes after lurin g him into their car , and then trie d 
to extrac t a  ranso m fro m th e boy' s father . Whe n the y wer e caught , the y 
confessed, saying they had committed the crime for the thrill of it. 

Darrow startled everyon e when, on the opening day of trial, he had th e 
youths plea d guilty . Hi s strateg y was to tr y t o avoi d th e deat h penalt y b y 
explaining the life of these young men t o the judge, arguing that althoug h 
they were not legall y insane, they were "mentally diseased. " 

After a  number o f alienists (psychiatrists ) testifie d fo r both sides , it was 
time for Darrow' s summation. Hi s oratory caused a  riot in and ou t o f the 
courtroom. Newspape r headline s read , "Darro w Plead s fo r Mercy : Mob s 
Riot." A  subheadlin e wa s jus t a s incendiary : "Bailiff' s Ar m Broke n an d 
Woman Faint s a s Frenzie d Mo b Storm s Pas t Guards ; Judg e Call s fo r 2 0 
Police; Fears Some Will Be Killed." 

Darrow's argumen t wa s a  masterful discussio n o f two subjects : huma n 
psychology and the illegitimacy of capital punishment. He had looked into 
the soul s o f thes e tw o sick , selfish , spoile d youn g me n an d ha d foun d 
some humanity. H e then translate d thei r humanit y to the judge. 

Darrow wove the specifics o f Loeb's and Leopold' s lives into a  powerfu l 
indictment o f capita l punishment . H e lai d bar e th e vengeance , hate , an d 
uselessness o f th e state' s ritua l hangin g o f people . Darro w argue d an d 
lectured for twelve hours. Although he was sixty-eight years old, his energy 
and passio n ha d no t bee n diminishe d b y the years. A newspaper reporte r 
described ho w h e looked , writin g tha t th e line s i n hi s fac e wer e "deeper , 
the eyes haggard. But there was no sign of physical weariness in the speech, 
only a spiritual weariness with the cruelties o f the world. " 

The prosecutor summed up for two days. The judge granted life impris-
onment. The press and public were divided over the sentence, some prais-
ing the judge's show of mercy, others damning him and Darrow. The boys 
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went t o Jolie t penitentiary . Twelv e years later Loeb , the arden t admire r o f 
Nietzsche's superman , wa s killed i n a  prison fight.  Leopol d use d hi s years 
behind bar s to help establish a n educationa l syste m fo r me n i n prison . 

One yea r afte r th e Leopol d an d Loe b case , Darro w wa s involve d i n a 
trial that stil l resonates. He defended a  young high school teacher, Thoma s 
Scopes, who ha d taugh t th e theor y o f evolutio n i n hi s class . This wa s i n 
violation o f the Tennesse e la w that mad e i t a  crim e t o teac h "an y theor y 
that denie s the stor y of the divin e creatio n o f man a s taught i n the Bible , 
and t o teac h instea d tha t ma n ha s descende d from a  lower orde r o f ani -
mals." Darro w an d hi s opponent , th e famou s orato r Willia m Jenning s 
Bryan, used the tria l a s a platform t o debat e the theory o f evolution. Th e 
case becam e know n a s the "Monkey-trial " an d wa s memorialize d i n th e 
Oscar-winning movi e Inherit  the  Wind,  with Spence r Trac y playing Clar -
ence Darrow. Although Scope s was convicted, he was only fined one hun -
dred dollars , and the conviction was reversed on appeal . 

One year later, Darrow was asked to defend Dr . Ossian Sweet , his wife , 
and nin e relative s an d friends . The y ha d al l bee n charge d wit h murde r 
after a  few o f them fired  int o a  white mo b tha t wa s attacking Dr . Sweet' s 
home i n an attempt t o force hi m ou t o f the neighborhood. Darrow' s ow n 
history had prepare d hi m t o pu t racia l prejudice o n tria l i n thi s case . His 
father ha d bee n a n abolitionist , an d hi s hom e i n Kinsman , Ohio , wa s a 
link in the Underground Railwa y that helped escaped slaves reach freedom 
in th e North . When Clarenc e was five years old , John Brow n himsel f vis-
ited th e Darro w hom e t o discus s th e Railwa y wit h Clarence' s father , 
Amirus. The famous abolitionis t pu t his hand on the small boy's head an d 
said, "The Negro has too fe w friends; you and I  must neve r deser t him. " 2 

When h e grew up, Darrow joined th e leading Negro civi l rights organiza -
tion, th e Nationa l Associatio n fo r th e Advancemen t o f Colore d Peopl e 
(NAACP). H e ofte n lecture d o n th e evil s o f discrimination , an d h e pre -
pared a well-known lecture on John Brown which he delivered throughou t 
the country. A few lines from i t show Darrow's hatred of racial oppressio n 
and giv e an insigh t into his own philosophy : 

The war was not between men, but between two systems old as the human 
race—freedom an d slavery . Then, as ever, officials an d power an d wealth 
were with slavery, and the dreamer and idealis t with liberty... . Th e earth 
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needs and will always need its Browns; these poor, sensitive, prophetic souls, 
feeling the suffering o f the world, and taking its sorrows on their burdened 
backs. I t sorel y need s th e prophet s wh o loo k fa r ou t int o th e dark , an d 
through the long and painful vigils of the night, wait for the coming day. 

William Freeman's father ha d been a  slave in New York, but slavery had 
never existed in Michigan because the state had been part o f the slave-fre e 
Northwest Territory . Detroi t ha d bee n th e las t statio n fo r escape d slave s 
riding th e Undergroun d Railwa y t o freedo m i n Windsor , Canada . Eigh t 
months befor e hi s histori c rai d a t Harper' s Ferry , Brow n ha d gon e t o 
Detroit to meet with Frederick Douglass and a  group of local abolitionist s 
to plan a  strategy to destroy slavery. But Detroit was not free o f racism. In 
1863, during the Civi l War, white workers burned th e "colore d section " of 
town afte r the y rea d newspape r report s tha t free d slave s would descen d 
upon Detroi t an d tak e awa y thei r jobs . A  fe w year s later , whe n th e firs t 
national organizatio n o f workers , th e Nationa l Labo r Union , establishe d 
its headquarters i n Detroit , i t refuse d t o allo w black workers t o be mem -
bers. 

In 1910 only six thousand blacks lived in Detroit. As heavy industry an d 
the auto industry grew, so did the demand fo r labo r power. The manufac -
turers se t up employmen t center s aroun d th e country , particularl y i n th e 
South. There , the y recruite d poo r white s an d black s wh o wer e draw n 
north by higher wages and the promise o f a better life . When blacks cam e 
to Detroit , the y wer e require d almos t withou t exceptio n t o liv e i n thre e 
districts. By 1924 there were approximately seventy thousand black people 
in Detroit , living in segregated , overcrowded housing . 

As white laborer s migrate d from  th e Sout h t o fil l th e industria l labo r 
pool, many brought wit h the m thei r extrem e prejudices . I n 192 4 the De -
troit Kla n was so powerful tha t it s write-in candidat e fo r mayo r wo n th e 
election with well over one hundred thousan d votes . The mayor-elect was 
prevented from  takin g office , however , because seventeen thousan d o f his 
votes were disallowed . I n 192 5 at a  Klan Conventio n hundred s cheere d a s 
the speaker castigate d "Catholics , Jews, and niggers. " 

When black s attempted t o mov e ou t o f the "colore d sections " of tow n 
they wer e me t b y opposition , openl y organize d b y th e Klan . The y wer e 
also met by whites who di d no t wan t t o be par t o f the K u Klux Klan bu t 
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desired th e sam e result—tota l an d complet e housin g segregation . Thes e 
people organize d int o group s wit h name s suc h a s "Th e Improvemen t 
Club" an d th e "Neighborhoo d Association. " The y pu t restrictiv e cove -
nants into their rea l estate papers, so that n o on e could sel l his house to a 
nonwhite buyer . These racia l covenants were widespread i n America , an d 
they were not held illegal by the U.S. Supreme Court unti l its 1968 decision 
in Jones v. Mayer. The neighborhood association s did not limit thei r racia l 
hostility to the use of legal documents. They also used threats and violence 
to intimidat e libera l white s an d an y black s wh o migh t conside r movin g 
out o f the large, overcrowded ghettos . 

Ossian Swee t wa s no t a  ma n wh o coul d b e intimidated. 3 Swee t wa s 
born i n Orlando , Florida . Hi s fathe r wa s a  Methodis t preacher . H e ha d 
nine brothers an d sisters . At twelve years old h e lef t hom e an d worke d a s 
a bellboy and a  waiter. Later he took other jobs open t o a black man, suc h 
as a  janito r an d a  Pullma n porte r o n th e trains . Wit h persistenc e an d 
talent he worked his way through Wilberforce Academ y in Ohio and the n 
through medica l school , receiving hi s degree from Howar d University . I n 
1921 he opene d hi s practic e i n Detroit , wher e h e me t Glady s Mitchell . 
Gladys's fathe r wa s a  professiona l musician , an d sh e gre w u p wit h th e 
small advantages of the black middle class. She was an intelligent , culture d 
woman wh o ha d graduate d fro m Detroi t Teacher s College . Glady s an d 
Ossian go t marrie d an d a  yea r late r travele d t o Paris , wher e Dr . Swee t 
worked with the world-famous Mari e Curie studying the effects o f radium 
in the treatment o f cancer. The Sweets then went to Vienna, Austria, where 
the docto r too k postgraduat e course s i n gynecolog y and pediatric s a t th e 
Eiselbury Clinic . 

Returning t o Michigan , th e Sweet s live d wit h Gladys' s parent s i n th e 
ghetto an d Dr . Swee t se t up a  medical office . H e was so well respected a s 
a physicia n tha t occasionall y whit e patient s woul d cros s th e colo r lin e t o 
be treate d a t hi s office . Afte r th e birt h o f thei r daughter , th e Sweet s fel t 
they needed a  home of their own and bought a  house in a white neighbor -
hood bordering o n the ghetto . 

Word spread rapidly through the area around the house at Garland an d 
Charlevoix Street s tha t a  "nigger " famil y wa s movin g in . Th e resident s 
formed a n organizatio n calle d the Water Works Park Improvemen t Asso -
ciation. The y hel d a  larg e meetin g a t th e How e Schoolhouse , directl y 
across from th e building into which Dr. Sweet was to move. At the meeting 
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a representativ e o f the Tirema n Avenu e Improvemen t Associatio n gav e a 
speech describing how their organization had driven a black doctor name d 
Turner ou t o f their neighborhoo d an d exhorte d th e crowd to use force t o 
get rid of the Sweets. The crowd responded with loud applause and cheers . 
When Dr . Swee t hear d o f th e association' s activity , h e asked  fo r polic e 
protection, which was reluctantly promised by city officials . 

On Septembe r 8 , 1925 , Dr . Sweet , hi s wife , an d hi s twenty-year-ol d 
brother Henr y move d int o th e larg e house . Leavin g thei r two-year-ol d 
child with Glady s Sweet' s parents fo r safety , the y brought thei r furniture , 
along wit h te n gun s an d ammunitio n fo r protection . Th e polic e stoo d 
nearby an d detachedl y observe d th e situation . Dr . Swee t ha d anothe r 
brother, Otis , who wa s a  dentist . Oti s an d seve n mal e friend s joine d th e 
Sweet famil y late r tha t day . As nigh t approache d an d th e stree t becam e 
dark, a crowd of well over five hundred whites gathered at the schoolhous e 
and o n th e tw o street s tha t bordere d th e two-stor y house . Th e Sweet s 
turned of f al l the lights, and eac h man too k a  gun an d placed himsel f a t a 
window. Th e angr y crow d staye d fo r hour s befor e meltin g awa y into th e 
darkness. 

Tired an d tens e fro m havin g staye d u p mos t o f the night , som e o f th e 
men trie d t o nap , while others pace d th e house restlessly . At al l times th e 
windows wer e guarde d b y armed sentries . Th e street s wer e rope d of f fo r 
two block s b y th e police , an d eigh t t o te n officer s wer e poste d nea r th e 
house. But by evening people agai n filled  the area , sitting o n eac h other' s 
porches, milling in the streets, laughing, yelling, drinking, and cursing . As 
the hour s passe d th e crow d deteriorate d fro m a  "neighborhoo d associa -
tion" into a  hateful mob . At around eleve n o'cloc k Oti s Sweet and a  phar-
macist named William Davis arrived back at the house in a  taxi. They had 
to ru n fro m th e tax i int o th e hous e a s th e mo b thre w stone s an d brick s 
and yelled , "Ge t th e niggers! " Th e crow d swarme d towar d th e house , 
throwing rocks . The polic e stoo d by . (Darro w would late r describ e the m 
as "ornaments.") Tw o windows were shattered . Glas s showered Dr . Swee t 
who, exhausted an d demoralized , wa s lying on a  bed upstairs . Shots ran g 
out from th e house, forcing the mob back. Immediately, the police rushe d 
into the house and arreste d everyone . As they exited the house the crow d 
was enraged . On e whit e ma n ha d bee n kille d an d anothe r seriousl y 
wounded. 

Dr. Sweet , hi s wife , hi s tw o brothers , an d seve n friend s wer e take n i n 
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handcuffs t o th e polic e station . Thei r reques t fo r a  lawye r wa s denied , 
and they were interrogated fiercel y without counse l present . Under polic e 
pressure they gave contradictory statements. Henry Sweet said he had sho t 
at the mob . 

The publicity surrounding the incident was intense. Mayor John Smit h 
wrote a  public lette r i n suppor t o f the polic e commissioner , i n whic h h e 
first denie d that any race problem existe d and then blamed the victims fo r 
exercising their legal rights: 

For almos t thre e scor e year s ther e hav e lived i n Detroi t thousand s o f 
colored persons, liked, admired and respected by the entire community... . 
These colored me n an d women, who were long residents of this city , de-
cided their own problems with the realization of their legal rights, modified 
by their own common sense. It does not always do for any man to demand, 
to its fullest, the right which the law gives him. 

The mayo r continue d hi s lette r b y chastisin g th e Sweet s an d callin g 
upon th e respectabl e leader s o f the black communit y t o ste p i n an d sto p 
other blacks from  tryin g to move out o f the ghettos . 

I believe that any colored person who endangers life and property, simply 
to gratify hi s personal pride, is an enemy of his race as well as an incitan t 
of riot and murder.... I  feel that it lies with the real leaders of the colored 
race in Detroit to dissipate this murderous pride. This seems to exist chiefly 
in a  very few colored persons who are unwilling to live in sections of the 
city where members of their race predominate, but who are willing to rely 
on the natural racial pride of the rest of their people to protect them when 
they move into districts where their presence may be resented.4 

This same type of rhetoric resurfaced durin g the civil rights movemen t 
of the sixties . When black s and white s broke establishe d convention s an d 
thereby caused violent response s by racists, the demonstrator s themselve s 
were blamed. When civi l right s activist s hel d a  sit-in a t a  downtown Sa n 
Francisco hote l protestin g jo b discrimination , th e establishmen t reacte d 
just a s Mayo r Smit h had , castigatin g th e activist s a s individua l trouble -
makers an d callin g o n th e respectabl e Negr o communit y t o avoi d agita -
tion. A lead editoria l i n th e San  Francisco Examiner  expresse d th e typica l 
politics o f establishe d powe r i n fac e o f racia l protest . Th e editoria l wa s 
written in 1964 as a reaction to a  nonviolent sit-in of fifteen hundre d youn g 
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people, black an d white , bu t it s cal l t o la w and orde r echoe s th e call s o f 
the Detroi t establishmen t i n 1925 and th e rhetoric o f the Right i n 1997. 

San Francisco ha s been brushed b y the siniste r forc e o f mob rule . For 
many hours over the weekend a shrieking horde of young men and women 
proclaimed contempt for the law and the courts. 

This was not a civil rights demonstration. It was naked lawlessness. It was 
irresponsibility gone rampant. It reflected instability and immaturity. 

The Negr o communit y ha d onl y minuscul e par t i n th e disorders . Re-
sponsible Negr o leader s appeared t o be appalled . Those who ra n berser k 
were representatives of nothing but thei r own thrill-seeking emotional ex-
citability. 

The hope of all men aspiring to freedom i s in the law and the courts. The 
Sheraton-Palace demonstrator s turned thei r backs on the institutions tha t 
make men free. 

The response to the San Francisco sit-i n was to use the legal system t o 
prosecute the very people who were seeking racial justice. The response t o 
Ossian an d Glady s Sweet' s attemp t t o protec t thei r hom e wa s t o us e th e 
criminal syste m t o prosecut e everyon e i n thei r hous e fo r conspirac y t o 
commit murder . Thre e day s afte r Mayo r Smith' s inflammator y lette r th e 
preliminary examinatio n began . Dr . Sweet' s famil y lawye r wa s a  leadin g 
black tria l attorne y name d Julia n Perry . H e wa s a  partne r i n a  well-re -
spected fir m o f blac k lawyers , includin g Ceci l Rowlette . Perr y an d Row -
lette, along with anothe r blac k lawyer named Charle s Mahoney, defende d 
the Sweet s an d thei r friends . Afte r th e three-da y hearin g th e defendant s 
were "hel d t o answer " fo r felon y tria l an d n o bai l was allowed excep t fo r 
Gladys Sweet , wh o wa s release d o n a  five-thousand-dolla r bon d thre e 
weeks later. 

Perry, Rowlette , and Mahone y were capabl e attorney s wh o wer e read y 
to represen t th e defendants . However , th e NAAC P wante d t o focu s na -
tional publicit y o n th e tria l becaus e violen t attack s ha d bee n increasin g 
nationwide o n th e few middle-clas s black s who wer e attempting t o mov e 
into all-whit e neighborhoods . Th e NAAC P persuade d Dr . Swee t to allo w 
them t o contac t Clarenc e Darrow . A  meetin g wa s arrange d amon g tw o 
attorneys for the NAACP, the well-known blac k poet James Weldon Jones, 
a renowne d whit e civi l liberties lawye r name d Arthu r Garfiel d Hays , an d 
Darrow. The y me t i n Hays' s hom e i n Ne w York , an d Darro w agree d t o 
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join th e defens e a s chief counsel . Darro w an d Hay s conducted almos t al l 
of the courtroom examinations . Rowlette , Perry, and Mahone y channele d 
their frustration s int o thei r work, and ultimatel y al l the attorneys meshe d 
into an effective defens e team . (I t is a disturbing commentar y o n the sub-
tle effect s o f racis m o n whit e American s tha t whe n note d libera l autho r 
Irving Ston e wrot e th e definitiv e biograph y o f Darrow , Clarence  Darrow 
for the  Defense, he never mentions the African America n lawyers who were 
cocounsel in the Sweet trials. This is another sad example of the invisibility 
of the contribution s o f black peopl e i n th e histor y o f America a s written 
by white people.) 5 

The trial was to be held before Judge  Frank Murphy . The defense tea m 
had bee n considerin g filing a  motion fo r a  change o f venue, but Darro w 
was s o impresse d wit h Murphy' s sens e o f justice tha t the y decide d t o g o 
ahead with the tria l in Detroit . Judge Murphy later became mayo r o f De-
troit, the n governo r o f Michigan , an d eventuall y ha d a  distinguishe d ca -
reer a s a Justice of the U.S. Supreme Court . 

The tria l bega n les s than tw o month s afte r th e incident . Tension s be -
tween the black and white communities were at a  fevered pitch . Althoug h 
blacks comprised almos t 1 0 percent o f Detroit's population , th e jury con -
sisted of twelve white men. Many blacks came to the courthouse but coul d 
not gain admittance. The defense tea m went to the judge and insisted tha t 
the black community had a  right t o attend th e trial . After thi s complaint , 
black people were allowed in but ha d t o si t in the back o f the courtroom . 
As th e tria l progressed , mor e an d mor e black s attende d unti l th e entir e 
large back portion o f the courtroom wa s filled with black spectators . 

Throughout th e proceedings , Judge Murphy made sur e the defendant s 
received a  fair trial . He allowe d th e defens e lawyer s wide latitude i n thei r 
cross-examination o f the police and other witnesses who denied that ther e 
had bee n a  larg e crow d an d tha t whit e peopl e ha d starte d th e violence . 
Darrow an d hi s associates argued tha t a  man's home i s his castle and tha t 
the Sweet s ha d acte d i n self-defense . Also , becaus e al l eleve n peopl e i n 
the hous e ha d bee n charged , i t wa s har d fo r th e jur y t o assig n crimina l 
responsibility t o eac h one . Indeed , a t th e tim e o f th e shooting , Glady s 
Sweet had been i n the kitchen cookin g a ham. 

The two most effectiv e piece s of testimony were the cross-examinatio n 
of the state' s witnesses an d th e testimony o f Dr. Sweet . In cross-examina -



Race, Class, and the Trials of Clarence Darrow 17 5 

tion Darro w wa s abl e t o ge t a  fe w o f th e peopl e wh o ha d bee n o n th e 
scene to admit tha t there was a large, unruly crowd. This testimony dove-
tailed wit h Dr . Sweet' s descriptio n o f racia l violence . Swee t wa s properl y 
allowed t o testif y t o hi s stat e o f min d o n th e nigh t tha t th e shot s wer e 
fired. But when he began to testify to events in the distant past, prosecuto r 
Robert Tom s jumped u p an d objected : "I s everythin g thi s ma n sa w a s a 
child justification fo r a  crime twenty-five year s later?" Darrow responded : 

This is the question of the psychology of a race, of how everything known 
to a  race affects it s actions. What we learn a s children w e remember—i t 
gets fastened i n th e mind . I  would no t clai m tha t th e people outside th e 
Sweet home were bad. But they would do to Negroes something they would 
not do to whites. It's their race psychology. Because this defendant's actions 
were predicated on the psychology of his past, I ask that this testimony be 
admitted. 

Judge Murphy accepted Darrow's argument and ruled that the recollec-
tion o f incident s i n th e pas t wa s relevant . Dr . Swee t continue d hi s testi -
mony, explaining why he perceived the crowd as an imminen t danger . H e 
talked o f personally seein g white mob s chasin g blacks through th e street s 
of Washington, D.C . He told o f the four Johnso n brothers—one a  doctor 
like himself, on e a  dentist lik e his brother—who ha d bee n dragge d fro m 
a train in Arkansas and lynched. He knew of Dr. A. C. Jackson, an eminen t 
surgeon, who was murdered b y the polic e when h e gav e himself u p afte r 
trying to protec t hi s home fro m a  mob i n Tulsa . Dr . Swee t became emo -
tional whe n h e describe d wha t ha d recentl y happene d t o Dr . Turne r i n 
Detroit. H e recounte d ho w Dr . Turne r an d hi s wif e ha d bough t a  hous e 
on Spokan e Avenu e an d move d i n unde r polic e guard . Bu t a  mo b o f 
whites broke in , smashing everything in the house and stonin g the coupl e 
as the y ra n fro m thei r home . Whe n Ossia n Swee t wa s aske d abou t hi s 
state of mind a s he viewed the people surrounding hi s house the night o f 
September 8 , he answered : 

When I  opened th e doo r an d sa w the mo b I  realized I  was facing th e 
same mob tha t had hounded m y people through it s entire history. In my 
mind I was pretty confident o f what I was up against. I had my back against 
the wall . I was filled with a  peculiar fear , th e fea r o f one who knows the 
history of my race. I knew what mobs had done to my people before. 



176 Race , Class, and the Trials of Clarence Darrow 

At the end of seven weeks the case went to the jury. The jury deliberated 
for thre e days . It was reported tha t th e yelling in th e jury roo m coul d b e 
heard through th e hallways, and tha t furnitur e i n the jury room ha d bee n 
smashed durin g argument s amon g th e twelv e men . The y were unabl e t o 
come t o a  unanimou s verdict , s o Judg e Murph y declare d a  mistria l an d 
discharged the jurors. The judge then accepted the defendants' motio n fo r 
bail. A t last , th e te n blac k me n wer e temporaril y free  t o retur n t o thei r 
homes an d jobs . Dr . Swee t was finally ou t o f jail but coul d no t retur n t o 
his new house because of death threats . The police maintained guar d ove r 
the house and were able to put out a fire that was set to destroy the Sweet's 
home. 

The defense filed a  motion arguin g that i n futur e trial s each defendan t 
should be tried separately . This motion wa s granted, an d th e prosecutio n 
chose Henr y Sweet , th e twenty-year-ol d younge r brother , t o b e th e first 
one tried . Darro w defende d him , joine d thi s tim e b y on e o f Michigan' s 
finest tria l attorneys , Thomas Chawke , and als o by Julian Perry , who ha d 
done excellen t work i n th e first  case . The proceedings bega n five  month s 
after th e initia l trial . Henry' s tria l was held i n Detroit' s Recorder' s Court , 
with Judg e Murphy presiding . I t too k a  fiil l wee k to impane l a  jury. On e 
hundred sixty-fiv e prospectiv e jurors were called; only one was black, an d 
he wa s dismissed . Onc e again , Henr y Sweet' s fat e woul d b e decide d no t 
by his peers but by twelve white men . 

The prosecution' s cas e was the sam e a s in th e first  trial , with a n addi -
tional emphasis on Henry' s actions. The Wayne County prosecuting attor -
ney argued tha t a  small group o f neighbors ha d com e to Dr . Sweet' s resi-
dence ou t o f curiosity , an d tha t thes e neighbor s di d no t initiat e th e 
violence. He entered into evidence Henry Sweet's "confession" tha t he had 
shot a t th e crowd . H e calle d Henr y a  "coward " wh o ha d kille d Leo n 
Breiner by shooting him i n the back as Breiner sa t in a  chair on hi s porc h 
smoking hi s pipe . In hi s closin g argument , th e prosecuto r too k th e sam e 
tack as the prosecutors i n the William Freema n an d Steve n Robinso n tri -
als, arguing that there was no race question involved—i t was just a  typical 
murder case . When Darro w ros e t o giv e his summation , h e immediatel y 
attacked thi s notion o f colorblindness . 

My friend Mr. Moll says . .. rac e and color have nothing to do with this 
case. This is a murder case. We don't want any prejudice; we don't want the 
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other sid e to have any. Race and colo r have nothing to do with thi s case. 
This is a case of murder. 

I insis t tha t ther e i s nothin g bu t prejudic e i n thi s case ; that i f i t was 
reversed and eleven white men had shot and killed a black while protecting 
their hom e an d thei r live s agains t a  mob o f blacks , nobody woul d hav e 
dreamed of having them indicted. I know what I am talking about, and so 
do you. They would have been given medals instead. 

Darrow had the luxury of having no time limit on his closing argument . 
The custom wa s to allo w lawyers wide latitude i n thei r closings . The ora l 
tradition was more respected then than i t is today. Television, remote con-
trols, movies , an d video s hav e create d a  population tha t find s i t difficul t 
to si t through a n hour speech , much les s an attorney' s seven-hou r lectur e 
on history , philosophy, and the fate o f mankind . 

Darrow was a superb speaker , abl e to mov e people with hi s words. H e 
spoke to the white jurors in ways they had neve r before heard . These me n 
were unawar e o f the blac k experience ; t o them , colore d peopl e wer e ob -
jects. They were considered inferior , no t worthy of serious attention. Their 
emotional rag e was invisibl e t o whit e eyes . Therefore, Darro w kne w tha t 
when h e talked o f black history, he would find  receptive , curious ears . He 
also felt, as he always did, that he could challenge jurors to rise above their 
class and rac e prejudices an d to understand th e shared human condition . 

Part o f Darrow' s argumen t sound s a s thoug h h e jumpe d ahea d sixt y 
years an d rea d Charle s Lawrence' s treatis e o n unconsciou s racism , a s h e 
explains ho w i t i s tha t th e juror s themselve s coul d hol d prejudice s o f 
which they were not aware . 

The black and the white both wil l live together an d play together, but a s 
soon as the baby is born we begin giving him ideas. We begin planting seeds 
in his mind. We begin telling him he must do this and he must not do that. 
We tell him about race and social equality and the thousands of things that 
men tal k abou t unti l h e grows up . I t ha s been traine d int o us , and you , 
gentlemen, bring that feeling into the jury box.... Was Mr. Moll right when 
he said that color has nothing to do with the case? There is nothing else in 
this case but the feeling of prejudice which has been carefully nourished  by 
the white man until he doesn't know that he has it himself. 

Darrow repeatedl y returne d t o hi s them e o f society' s racis m an d th e 
jurors' racial prejudice. He told the jurors that he believed they could look 
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deep int o thei r heart s an d recogniz e thei r ow n prejudices . H e spok e t o 
their empathy , sayin g tha t "ther e i s n o differenc e betwee n th e lov e o f a 
black ma n fo r hi s offsprin g an d th e lov e o f a  white. " H e believed , an d 
urged th e jury t o believe , that huma n experienc e allow s u s t o "fin d eac h 
other an d understan d eac h other. " Havin g warned the m t o guar d agains t 
their prejudice an d to find commo n groun d with persons of another race , 
he specificall y tol d the m h e wa s confiden t tha t the y coul d se e pas t thei r 
prejudices an d d o justice. 

The defens e team' s strateg y was to giv e meaning t o th e wor d "justice " 
by helping th e jury se e that a  black family ha d th e constitutiona l righ t t o 
defend it s home agains t any onslaught : 

It has been the law of every English-speaking country so long as we have 
had law. Every man's home is his castle, which even the king may not enter. 
Every man has a right to kill, to defend himself or his family, or other, either 
in the defense of the home or in the defense of themselves Ther e isn't a 
man in Detroit who doesn't know that the defendant di d his duty, and that 
this case is an attempt to send him and his companions to prison because 
they defended thei r constitutional rights. 

After Darro w discussed the themes of racial prejudice an d the constitu -
tional righ t t o protec t one' s home , h e explaine d th e rul e o f self-defense : 
"A man ha s the right t o shoot i n self-defense , an d i n defense o f his home; 
not whe n thes e vita l thing s ar e i n danger , bu t whe n h e think s the y are. " 
Darrow correctl y raise d th e issu e o f Henr y Sweet' s stat e o f mind . Wha t 
facts ha d Henr y known ? Wha t emotion s ha d h e fel t tha t le d hi m t o rea -
sonably an d honestl y believ e tha t h e an d hi s famil y wer e i n imminen t 
danger? I n answe r t o thes e questions , Darro w asked  th e juror s t o pu t 
themselves in the Sweet house on tha t fata l night : "Put yourselves in thei r 
place. Mak e yourselve s colore d fo r a  littl e while . I t won' t hurt , yo u ca n 
wash i t off . The y can't , bu t yo u can ; just mak e yoursel f blac k fo r a  littl e 
while; long enough, gentleman, t o judge them. " 

Darrow the n argue d tha t Henr y wa s wel l awar e o f th e histor y o f hi s 
race. Darrow talked movingly of that history, calling it a "story that woul d 
melt hearts of stone." He talked of slavery, of lynching, of murders, and o f 
riots agains t blacks in Washington, St . Louis, Chicago, and Detroit . Man y 
of thes e example s ha d bee n elicite d throug h Dr . Sweet' s testimony . Bu t 

... .
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other examples , particularly the historical events that brough t African s t o 
America b y forc e an d cause d the m t o suffe r a s slaves , ha d no t bee n a 
subject o f actual testimony. Darrow was allowed to refer t o these instances 
of racia l oppressio n eve n thoug h th e defens e ha d no t presente d exper t 
witnesses to testify t o these facts . The law allows a  lawyer in closing argu -
ment to refer t o facts o f common knowledge . This rule used to be given a 
broad interpretation . Today , judges hav e constricte d th e rul e i n thei r on -
going quest to shorten th e length o f trials and to keep political, economic , 
and social conditions out o f the courtroom. Darro w faced no such restric-
tions. 

The prosecutio n argue d tha t Henr y ha d no t sho t i n self-defens e be -
cause h e ha d pulle d th e trigge r to o quickly ; tha t i t wa s unreasonabl e t o 
believe ther e ha d bee n a n imminen t danger . T o counte r thi s argument , 
Darrow trie d t o plac e the jurors i n th e min d o f Henry Sweet . During th e 
trial, the defense had humanized Henr y Sweet by bringing in the presiden t 
of the colleg e in Ohi o tha t Henr y attende d i n orde r t o testify t o hi s goo d 
character. They also had hi s teachers and a  Methodist bishop testify t o hi s 
ability and mora l character . Havin g personalized th e young black ma n t o 
the whit e jurors , Darro w stresse d th e lovin g relationshi p betwee n Dr . 
Sweet and hi s younger brother . 

Dr. Sweet was his elder brother. He had helped Henry through school . He 
loved him. He had taken him into his home. Henry had lived with him and 
his wife; he had fondled hi s baby. The doctor had promised Henry money 
to go through school . The doctor ha d bough t a  home. He feared danger . 
He moved in with his wife and he asked this boy to go with him. And this 
boy went to help defend his brother and his brother's wife and his child and 
his home. Do you think more of him o r less of him fo r that ? I  never saw 
twelve men in my life—and I  have looked at a good many faces of a good 
many juries—I never saw twelve men in my life, that if you could get them 
to understand a human case, were not true and right. Should this boy have 
gone along and helped his brother? Or should he have stayed away? What 
would you have done? 

The issue s o f racia l prejudic e an d th e defens e o f one' s hom e agains t 
mob violence created a stage for Darrow. Darrow stepped onto that histor -
ical stage and addresse d th e socia l issues. 
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There are bigger issues in this case than [whethe r the fatal bullet came from 
Henry Sweet' s gun] . The righ t t o defen d you r home , the righ t t o defen d 
your person, is as sacred a right as any human being could fight for, and as 
sacred a cause as any jury could sustain. 

The issue not only involves the defendants in this case, but it involves ev-
ery man who wants to live, every man who wants freedom t o work and to 
breathe; it is an issue worth fighting for, and worth dying for, it is an issue 
worth the attention of this jury, who have a chance that is given to few juries 
to pass upon a real case that will mean something in the history of a race. 

Ossian Swee t and his family did no t fit the stereotype o f violent, lower -
class colored people. One a doctor, one a dentist, young Henry a year away 
from completin g college—Darro w describe d the m a s intellectuall y an d 
morally superior t o the white neighbors who mobbe d thei r house . Prose-
cutor Toms was also aware of this fact. He later confided tha t he considered 
the colored people involved to be "far superior" to the white witnesses, "in-
tellectually, in appearance, in culture and in sympathy-eliciting quality. " 

One might wonder how Darrow would have defended a n unemployed , 
uneducated blac k ma n wh o ha d kille d a  whit e man . (Indeed , som e o f 
Darrow's rhetoric foreshadowed th e movie Guess  Who's Coming to  Dinner, 
in whic h Hollywoo d though t i t wa s courageousl y tacklin g th e issu e o f 
racial intermarriage . O f course , i n th e movie , th e blac k ma n wh o wa s 
to marr y th e whit e woma n wa s a  highly educate d doctor , playe d b y th e 
handsome, charming , erudit e Sidne y Poitier . Wh o wouldn' t wan t Sidne y 
as an in-law? By choosing a  "super-negro," Hollywood ducke d th e harde r 
issue o f whit e society' s failur e t o accep t Africa n American s as  they  are, 
with thei r failing s a s wel l a s thei r strengths . Afrai d o f offendin g whit e 
viewers, th e producer s woul d no t allo w Poitie r an d hi s whit e fiancee  t o 
kiss.) Ye t Darrow di d no t fal l int o th e tra p o f describin g Dr . Swee t an d 
Henry a s better tha n th e thousands o f uneducated, unskille d blac k labor -
ers. But he was cognizant of Dr. Sweet's professional standin g and referre d 
to i t often. I t was as if he was posing a question to the jury: Who wouldn' t 
be proud to live next door to Dr. Ossian Sweet , a man who fought hi s way 
out o f poverty , who ha d worke d alongsid e Mari e Curie , who spen t tim e 
educating himsel f i n Europe , who had achieve d th e dream o f becoming a 
doctor, and asked  only that he and his family be allowed to live peacefull y 
at the corner o f Garland an d Charlevoix ? 
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Darrow ha d stoo d i n fron t o f the jurors al l day long. H e ha d lecture d 
them abou t race , he had challenged their prejudices , and i n his final com -
ments he asked them t o speak out fo r justice . 

Gentlemen, what do you think is your duty in this case? I have watched 
day after day , these black, tense faces tha t hav e crowded thi s court . These 
black faces that now are looking to you twelve whites, feeling that the hopes 
and fears of a race are in your keeping. 

This case is about to end, gentlemen. To them, it is life. Not one of their 
color sits on this jury. Their fate is in the hands of twelve whites. Their eyes 
are fixed on you, their hearts go out to you, and their hopes hang on your 
verdict. This is all, I ask you, on behalf of this defendant, on behalf of these 
helpless ones who turn to you, and more that that—on behalf of this great 
state, and this great city which must face this problem, and face it fairly—I 
ask you, in the name of progress and of the human race, to return a verdict 
of Not Guilty in this case! 

Judge Murphy instructe d th e jury tha t i f the accuse d honestly believe d 
that h e an d hi s famil y wer e i n actua l an d imminen t dange r unde r th e 
circumstances a t th e time , h e wa s actin g i n self-defense . Therefore , h e 
instructed them , 

You are to consider what were the circumstances which confronted th e ac-
cused at the time; their situation, race and color, the actions and attitude of 
those who were outside the Sweet home. All have a bearing on whether or 
not th e su m tota l o f the surroundin g circumstance s a s they appeare d t o 
them a t the time were such a s to induce i n a  reasonable man th e hones t 
belief of danger. 

The jur y deliberate d les s tha n a  da y an d brough t i n a  verdic t o f no t 
guilty. Th e Michiga n state' s attorne y dismisse d al l charge s agains t th e 
other te n defendants . A  year later , th e tw o prosecutor s tol d Darro w tha t 
they believe d justic e ha d bee n don e i n th e courtroom . Bu t outsid e th e 
courtroom justic e wa s no t s o easil y recognized . Withi n a  yea r afte r th e 
second trial , bot h Glady s Swee t an d he r two-year-ol d daughte r die d o f 
tuberculosis. Julia n Perr y an d hi s famil y bough t a  hous e i n Sout h Marl -
borough, nea r Gross e Point e Park , bu t th e hous e wa s attacke d b y whit e 
neighbors and they had to flee . 

Both prosecutor s became judges. Charles Mahoney became a  commis-



182 Race , Class, and the Trials of Clarence Darro w 

sioner o f labo r i n Michiga n an d i n 195 4 wa s a  delegat e t o th e Unite d 
Nations. Henr y Swee t returne d t o colleg e an d graduated . Th e tw o trial s 
had a  profoun d impac t o n him ; h e wen t bac k t o colleg e an d becam e a 
lawyer. 

Ossian Swee t pai d dearl y fo r hi s courage . After a  while h e wa s abl e t o 
move bac k int o th e hous e o n Garlan d Street , wher e h e live d fo r twent y 
years. But without hi s wife and chil d he retreated int o himself . We do no t 
know whethe r h e blame d himsel f fo r th e jailin g an d prosecutio n o f hi s 
wife, brothers , and friends . W e do no t kno w what th e lasting impac t wa s 
of having see n th e hate-fille d eye s of his neighbor s an d havin g hear d th e 
screams o f "nigger " an d th e sound s o f shatterin g glass . But w e d o kno w 
that a t th e ag e o f sixty-fou r Dr . Ossia n Swee t wen t t o hi s offic e on e da y 
and pu t a  bullet into hi s brain . 

Darrow's lifewor k consiste d o f forcin g th e crimina l la w syste m t o ac -
knowledge th e influenc e o f clas s an d race . H e consistentl y force d judge s 
and juries to consider the effects o f environment o n criminal behavior. He 
put the government an d it s institutions on trial . In the Sweet trials he an d 
his cocounsels attacked the facade o f racial harmony erected by the mayo r 
and city officials. The y helped an all-white jury understand tha t black and 
white peopl e shar e th e sam e feeling s o f lov e o f famil y an d longin g fo r a 
better life . The y integrate d th e realit y o f rac e relation s wit h th e rule s o f 
law. That i s the essense of the black rage defense. Thei r effort s resulte d i n 
a legal victory for th e Sweet s and the education o f thousands o f people i n 
Detroit an d throughou t ou r country . 



We black folk, ou r history and ou r 
present being, are a mirror o f all the 
manifold experience s of America. 
What we want, what we represent, 
what we endure is what America is. 
If we black folk perish, America will 
perish. 
—Richard Wright , Twelve 
Million Black Voices 

Chapter 9 

A Survey of Blac k Rage Cases 

It i s difficul t t o surve y blac k rag e case s becaus e mos t o f the m hav e no t 
been reporte d i n the news or in legal literature. As the modern versio n o f 
this defense wa s being shaped i n the 1970s , the politica l perspective o f the 
establishment pres s resulte d i n littl e interes t i n case s tha t di d no t involv e 
famous lawyer s o r sensationa l events . Th e pre-Watergat e medi a wa s no t 
interested i n youn g lawyer s exposin g societa l racis m i n crimina l trials . 
Even i n today' s atmosphere , unles s th e cas e i s considere d "newsworthy " 
little is reported othe r than the facts of the crime and the ultimate disposi -
tion. 

The lega l proces s itsel f serve s t o hid e th e frequenc y o f blac k rag e de -
fenses. A n overwhelmin g percentag e o f al l case s ar e dispose d o f withou t 
trial through th e process o f plea bargaining between distric t attorne y an d 
defense counsel . I t i s during thi s critica l stag e tha t socia l framewor k evi -
dence ca n b e presente d t o persuad e th e prosecuto r t o reduc e charge s o r 
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recommend a  reduced sentence . But these negotiations take place in pri-
vate and their contents remain unknown to both the legal community and 
the general public. 

If a black rage defense is successful at trial, the prosecution is forbidden 
from appealin g b y th e double-jeopard y protectio n o f th e Constitution . 
And since there is no appellate opinion, the defense will rarely find its way 
into the legal research computer banks. 

Since most black rage cases go unnoticed b y the public an d the legal 
community, i t i s incumben t o n lawyer s handlin g suc h case s to lin k u p 
with groups of people attempting to change the legal culture. Legal organi-
zations suc h a s the Nationa l Conferenc e o f Black Lawyers , the Nationa l 
Lawyers Guild , an d Californi a Attorney s fo r Crimina l Justic e have pro-
moted creativ e lega l strategie s throug h seminar s an d literature . I n thi s 
manner th e blac k rag e defens e i s continuin g t o mak e inroad s int o th e 
traditional legal system. 

Fortunately, there are black rage cases for which the closing arguments, 
partial transcripts, and record of the surrounding circumstances are avail-
able. Analyzing a  few o f these case s will help u s flesh out thi s defense , 
expose its strengths and weaknesses, and show its potential use for othe r 
races and ethnic groups. 

Black rage defenses are state-of-mind defenses . They are not only appli-
cable in self-defense an d insanity cases, but also may be used to negate the 
specific mental state required for a first-degree murder or attempted mur-
der charge. In a riot situation where a defendant injure s someon e and is 
charged with attempted murder , a traditional defense is to argue that the 
defendant di d no t hav e th e "specifi c inten t t o kill. " I n thes e situation s 
attorneys have presented evidence of racial tension leading up to the riot 
in order to show that their clients were caught up in the violence, and that 
although they attacked people they did not intend to kill anyone. There-
fore, they argue, the defendants may be guilty of assault but not attempted 
murder. The epitome of this type of case took place during the 1992 riot 
that rocke d Lo s Angeles afte r th e Rodne y King verdicts. I t involve d th e 
prosecution o f a young African America n man named Damia n Williams 
for smashing a brick into the head of white truck driver Reginald Denny, 
an incident videotaped by a local news helicopter and shown on television 
in every city in America. The South-Central Los Angeles riots were black 
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rage in action. Williams was consumed by that anger and his defense tea m 
took on the task of making that rag e understandable t o a  jury. 

The fires of 1992 find their kindlin g i n th e economi c hopelessnes s an d 
political resignatio n tha t i s dail y realit y fo r resident s i n South-Central . 
They were fueled b y institutional racis m an d continua l act s of police mis-
conduct. I n 199 0 alone , th e Cit y o f Lo s Angele s pai d victim s o f polic e 
abuse ove r a  millio n dollars . Thos e wh o di d no t believ e th e polic e wer e 
capable o f systemati c unconstitutiona l behavio r wer e shocke d o n Marc h 
3, 1991 , to se e a  videotape o f policeme n repeatedl y clubbin g an d kickin g 
Rodney King . Tw o weeks later , a  fifteen-year-old  Africa n America n girl , 
Latasha Harlins , wa s sho t t o deat h b y a  middle-age d Korea n America n 
woman grocer , Soon Ja Du, after a  dispute in a  South Los Angeles grocery 
store. In November 1991 Soon Ja Du, convicted of manslaughter, was given 
probation, community service , and a  five thousand dolla r fine.  Californi a 
State Senato r Dian e Watso n responde d t o th e extremel y lenien t sentenc e 
by saying, "This might be the time bomb tha t explodes. " Two weeks later , 
Los Angeles police officers fatall y sho t a  twenty-eight-year-old blac k man , 
Henry Peco, causing a standoff wit h more than a  hundred resident s of the 
Imperial Cour t housin g projec t i n Watts . Tw o month s later , th e tria l o f 
the four policeme n charge d with assaulting King began, after th e case was 
moved fro m Lo s Angele s t o th e primaril y white , conservativ e venu e o f 
Simi Valley. 

On Apri l 29 , 1992, a jury devoi d o f African American s returne d a  ver-
dict of not guilty on al l charges except one count o f excessive force agains t 
officer Lawrenc e Powell . Th e verdic t wa s announce d o n liv e television . 
More tha n tw o thousan d peopl e gathere d fo r a  peaceful rall y a t th e Firs t 
African Methodis t Episcopal Church in South-Central. But other resident s 
took t o th e streets . Ther e wa s a  smal l confrontatio n betwee n polic e an d 
angry peopl e a t th e intersectio n o f Florenc e an d Normandi e i n South -
Central. The police left and a mob furious a t the not guilty verdicts poured 
into th e area . White , Asian, an d Latin o motorist s wer e pulled fro m thei r 
cars and beaten . Reginal d Denn y was driving hi s large truck throug h th e 
intersection. Brick s were throw n int o hi s windows. As he cam e t o a  sto p 
he wa s pulle d fro m th e truc k an d beaten . A  television helicopte r video -
taped th e scene . Twenty-nine-year-ol d Henr y Watso n wa s see n wit h hi s 
foot o n Denny' s neck as he lay on th e ground. Nineteen-year-old Damia n 
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Williams was videotaped a s he smashed a  brick agains t Denny' s head an d 
strutted awa y in celebration. Denny managed to crawl back into his truck , 
where sympathetic blacks climbed int o the cab of the vehicle to help him . 
One person hel d him i n her arm s while another ma n drov e the truck to a 
hospital, saving Denny's life . 

The riots swept through Lo s Angeles and nearby areas. Fifty-eight peo -
ple wer e reporte d killed . Ther e wer e mor e tha n tw o thousan d injuries , 
more tha n seve n thousan d fires , $ 3 billion wort h o f damage , an d 12,11 1 
arrests. Though a t least as many Latinos as blacks were arrested, the events 
were perceived nationally as a black riot. Many, if not most , of the partici -
pants were burning an d lootin g ou t o f economic env y and clas s rage, bu t 
there i s n o questio n tha t th e injustic e o f th e no t guilt y verdict s wa s th e 
catalyst. 

Williams an d Watso n wer e charge d wit h th e beating s o f Denn y an d 
seven other motorists. Included in the charges were attempted murder an d 
aggravated mayhem , bot h o f whic h carr y lif e imprisonment . A  defens e 
committee calle d "Fre e the LA Four" was formed fo r the m an d tw o othe r 
defendants. William s was fortunate t o obtain th e services of an outstand -
ing lawyer , Ed i M . O . Faal . Faa l wa s bor n i n Gambia , Wes t Africa , an d 
trained a t Middl e Templ e In n o f Cour t i n London , wher e h e becam e a 
barrister. A  dignified-lookin g ma n i n hi s lat e thirties , h e wa s highl y re -
garded among his peers for both his legal ability and his political acumen . 
His primary strategy was to show that any criminal acts Williams commit -
ted were a  result o f the unthinking emotio n generate d by the riot . 

In early 1993 the four polic e officers wh o beat King were tried in federa l 
court fo r violatin g hi s civi l rights. Two were acquitted , bu t Office r Powel l 
and Sergean t Stacey Koon were convicted. Facing a maximum ofte n year s 
and a  $250,00 0 fine , the y eac h receive d a  thirty-mont h sentence . Tw o 
weeks later, Williams and Watson went to trial in front o f a racially mixed 
jury consisting o f four blacks , four Latinos , three whites, and on e Asian. 

Faal, with th e aid o f Wilma Shank s and Davi d Lynn , attempted a  two-
pronged strateg y tha t ca n b e describe d a s "he didn' t d o it , bu t i f he did , 
he didn' t d o what th e prosecuto r i s charging him with. " Onc e i n a  while, 
a jury will accept this defense when the y recognize tha t th e defendant ha s 
committed a  crime, but that the district attorney is guilty of overcharging. 
In Williams's case , Faal argued tha t Williams was mistakenly identifie d a s 
the perpetrator . However , eve n i f the jury believed tha t hi s clien t was th e 
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perpetrator, h e argue d tha t the y shoul d stil l fin d hi m no t guilt y o f th e 
two mos t seriou s crime s becaus e h e di d no t specificall y inten d t o kil l o r 
permanently disfigur e Denny . 

Faal delivered a  six-hour closin g argument ove r two days. He had to go 
over al l th e evidenc e regardin g eac h o f th e peopl e William s ha d bee n 
charged wit h assaulting . Th e Los  Angeles Times  describe d hi s closin g a s 
one tha t combine d "sarcasm , eloquence , indignation an d wit. " After put -
ting fort h th e weak defens e o f mistake n identification , Faa l began a  per -
suasive discussio n o f th e rio t an d ho w th e collectiv e frenz y o f th e grou p 
was responsibl e fo r hi s client' s acts . Hi s lega l poin t wa s quit e clear : i n 
order t o convic t William s o f attempted murde r an d aggravate d mayhem , 
the jury had to find  premeditation an d specifi c intent . Faa l had presente d 
as an exper t witness a  local sociologist named Armando Morales . Morales 
testified t o the phenomenon o f mob psychology , i n which individual s ar e 
caught up in the "mass hysteria and mass convulsions" of the crowd. Peo-
ple ac t withou t reflection , withou t rationall y considerin g wha t the y ar e 
doing; the y ac t impulsively , unpredictably . Faa l tie d Morales' s testimon y 
to the rio t an d pu t i t al l in the socia l context o f a community's frustrate d 
and indignant reaction to the not guilty verdicts of the four polic e officers . 

We know that o n April 29th , 1992, many people in many communities; 
Black, White, Hispanic, experienced tremendous disappointment fro m th e 
verdicts that came down from Sim i Valley. I'm talkin g about the acquitta l 
of the police officers tha t were accused of beating Rodney King. 

People near Florenc e and Normandie congregate d to grieve together o r 
to expres s thei r disappointment s together . Th e polic e came , ther e wa s a 
slight confrontation, th e police left. A mob developed. The mob, true to its 
name which i s a mob, got into a  frenzy. Peopl e started actin g in manner s 
that they would not act otherwise and that whole situation became the 1992 
riots, the L.A. Riots. 

People caught u p in tha t frenz y wer e acting out thei r frustration , thei r 
anger, their disappointment . The y were so consumed wit h emotion s tha t 
they coul d no t hav e rationall y bee n entertainin g th e typ e o f reflectiv e 
thought which gives rise to specific intent to kill or to disfigure. 

The defense wa s in the favorable situatio n o f being able to contras t th e 
injustice o f th e Sim i Valley verdicts o n assaul t charge s agains t th e polic e 
with th e more seriou s charge s o f attempted murde r an d mayhe m agains t 
their clients. Earl Broady, counsel for codefendant Watson , specifically told 
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the jur y tha t th e defendant s wer e i n cour t becaus e fou r L.A . policeme n 
had bee n foun d no t guilt y o f beatin g Rodne y King . Thi s wa s strongl y 
contested by prosecutor Jane t Moore : 

I say Mr. Faal and Mr. Broady are dead wrong. We are in court because 
of what these two men chose to do on April 29,1992. They have no one else 
to blame but themselves. 

They are here because they acted in a  violent an d unconscionabl e way. 
They are not here because we are holding them responsibl e fo r th e entire 
Los Angeles riot. 

Faal wa s sophisticate d i n hi s concludin g words . Instea d o f referrin g 
specifically t o th e Sim i Valle y verdic t h e talke d abou t "justice, " an d h e 
urged the racially mixed jury to rely on their personal experiences in com -
ing to a  fair result . Hi s underlying them e was that th e rio t was caused b y 
an injustice , an d tha t b y thei r verdic t the y coul d balanc e th e scale s o f 
justice. 

Ladies and gentlemen, before I  conclude the closing argument that I am 
giving on behalf Mr. Damian Monroe Williams I have to remind you of a 
few things; number one , that justice does not exis t in a vacuum. It's not a 
concept that you say justice and just put it in isolation. 

Justice exists in the real world. The court has given you the law to evaluate 
and the law to apply, and you are to evaluate the facts of this case. And in 
evaluating the facts and coming to your determination as to what facts have 
been proven and what facts have not been proven, you are not relyin g on 
the law alone, you are relying on your common sense . You are relying on 
your personal experiences and you are relying on your sense of fairness and 
justice in evaluating the facts of this case. 

At th e en d o f Faal' s closin g argument , supporter s i n th e courtroo m 
stood an d applauded , som e eve n wept . A s Faa l lef t th e courtroom , h e 
was embraced . Peopl e appreciate d tha t throughou t th e lon g tria l h e ha d 
consciously articulate d th e frustratio n an d rag e o f th e Africa n America n 
community. 

The jury deliberated for more than two weeks. They acquitted Williams 
of attempte d murde r an d aggravate d mayhem , th e tw o charge s tha t car -
ried lif e imprisonment . The y als o acquitte d hi m o f al l the othe r felonie s 
except one—simple mayhem. He was also convicted of four misdemeano r 
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assaults. Williams wa s sentence d t o eigh t year s i n prison . A s o f 1995 , h e 
was in Pelican Bay—California' s notoriou s high-tech , maximu m securit y 
prison wher e condition s ar e s o ba d tha t a  federa l judg e hel d tha t i t ha d 
violated th e crue l an d unusua l punishmen t prohibition s o f the Constitu -
tion. 

Reginald Denn y seemed t o understand th e social contex t o f the crime s 
against him . H e said , "Thing s coul d hav e bee n a  lo t worse . I  mea n th e 
next step for me would have been death. But Tve been given a chance, and 
so I'm gonna extend that courtes y towards some guys who obviously were 
a little bit confused." l 

One woman , Cynthi a Henry , wh o live d nea r th e no w infamou s inter -
section, spok e fo r man y peopl e whe n sh e said , "I' m happ y wit h th e ver -
dicts. I  kno w tha t wha t the y di d wa s wrong , bu t i t wa s i n th e hea t o f 
passion. I  was watching wha t happene d [i n th e Kin g trial ] o n TV , and i t 
hurt m e to see that. But I  could understan d becaus e I  was angry too."2 

In Williams' s tria l racia l an d clas s politic s surrounde d th e fact s an d 
informed th e defense' s strategy . I n man y potentia l blac k rag e cases , th e 
relevance o f race i s not s o immediately apparent . Tw o cases , a  1977 bank 
robbery an d a  1988 murder, offe r example s o f lawyer s attemptin g t o un -
cover the racial issues in their cases . The different type s of crimes involved 
in the two cases and th e contrastin g tactic s o f the lawyers provide insigh t 
into th e us e o f blac k rag e defenses . Th e first  cas e i s th e United  States 
v. Robert Witherspoon. 3 Witherspoo n wa s a  thirty-seven-year-ol d Africa n 
American wh o had n o crimina l record . In fact , les s than tw o years befor e 
his arrest he had received a commendation fro m th e police department fo r 
preventing a n arme d robbery . I n Apri l 1977 , an unshave n an d dishevele d 
Witherspoon walke d int o Gibralta r Saving s an d Loa n i n Sa n Francisco . 
He went up to the branch manager , pulled out a  gray .22 caliber derringer , 
and said , " I wan t thirt y o r fort y thousan d dollars. " As they wen t t o th e 
bank vault , Witherspoon surprise d th e security guard an d disarme d him . 
The manage r gav e Witherspoon tw o meta l can s fro m th e vault . Withou t 
looking inside the cans, Witherspoon exite d out the side door and got into 
a white-and-re d Lincoln . Th e manage r easil y go t th e licens e plat e an d 
phoned th e FBI . Witherspoon drov e aimlessl y aroun d Sa n Francisc o fo r 
an hour , unti l hi s ca r was stoppe d an d te n arme d federa l agent s arreste d 
him. The two metal cans contained nin e dollars . 
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Witherspoon hire d attorne y Doron Weinberg . After gainin g his client' s 
trust, Weinber g probe d deepe r int o th e reason s fo r thi s strang e robbery . 
Robert Witherspoon's lif e unfolded i n those interviews . He was the oldes t 
of seven children of two hard-working parents who held out the American 
dream t o thei r children . Hi s fathe r ha d worke d hi s way up t o directo r o f 
the post offic e i n Sa n Francisco' s largest African America n neighborhood . 
His mother als o worked a t the post office unti l suffering a  nervous break -
down. Ther e wa s pressure o n Rober t t o b e a  doctor , bu t h e chos e t o be -
come a  businessman. H e opene d a  recor d store , an d b y workin g sixtee n 
to eightee n hour s a  da y h e wa s abl e t o ope n a  secon d store . H e create d 
jobs fo r tw o o f hi s brother s an d tw o o f hi s cousins . Hi s recor d store s 
financed tw o liquo r store s an d a  gif t shop . He was a  model businessma n 
in his community an d a  source of immense prid e fo r hi s family. Then , i n 
1975, his main store burned down. For reasons Robert interpreted a s racist, 
he had been underinsured . Th e insurance compan y onl y offered hi m six -
teen thousand dollar s for mor e than on e hundred thousan d dollar s worth 
of inventory . Eve n afte r the y settled o n a n amount , th e compan y delaye d 
payments. Banks would not loan him money for reasons that raised suspi-
cions o f raciall y discriminator y redlining . Unabl e t o obtai n adequat e fi-
nancing, his entire economi c structur e began t o collapse . He developed a 
drinking proble m an d ha d t o b e hospitalize d fo r a  nervou s condition . 
Still, h e bounce d bac k an d maintaine d operatio n o f th e liquo r store . By 
undercutting othe r store s h e wa s abl e t o rebuil d th e business . Bu t th e 
Alcoholic Beverag e Contro l agenc y revoke d hi s licens e unde r th e Fai r 
Trade Liquo r Law , which require d minimu m prices—eve n thoug h mos t 
white-owned liquo r store s engagin g i n th e sam e practice s seeme d t o b e 
having no problems with the government. Ironically, the Fair Trade Liquor 
Law was ruled unconstitutiona l soo n afte r Rober t robbe d th e Savings an d 
Loan, too late to resuscitat e his business. 

As Weinberg listened to Robert' s history and sa w his sincere feelings o f 
shame, dishonor , an d depression , h e recognize d tha t th e essenc e o f th e 
case wa s sympathetic . Bu t ho w coul d h e bes t pu t tha t stor y int o a  lega l 
framework? Weinber g wa s awar e o f th e blac k rag e defens e an d sa w it s 
applicability t o Witherspoon' s case . H e too k a  simple , direc t approach , 
similar to the strategy in the Robinson ban k robber y trial . He did no t us e 
any sociologis t o r politica l scientis t t o mak e a  cas e fo r racism' s impact , 
relying instead o n th e authenticit y o f the stor y told by the defendan t an d 
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his la y witnesses . H e calle d onl y on e exper t t o th e stand , psychologis t 
Daniel Goldstine, who diagnosed Rober t as acting out o f a transient situa -
tional disturbance . Goldstine , a n intelligent , experience d psychologist , 
could communicat e psychiatri c theor y i n understandabl e terms , an d hi s 
unpretentious manne r wa s well received by the jury. 

Weinberg's theory of the case was that Witherspoon was not a  criminal, 
so there had to be another explanation fo r why he had committed a  crimi-
nal act . Th e answe r wa s that h e ha d broke n unde r stress , exacerbated b y 
positive racia l expectation s i n a  negative racia l reality . The ban k robber y 
was Witherspoon's unconsciou s plea for help . 

Weinberg bega n hi s summatio n b y explainin g th e philosoph y behin d 
the law of insanity an d relatin g i t t o hi s client . H e then move d o n t o th e 
facts an d began t o weave in the racia l issues . One doe s no t hav e to giv e a 
jury a lengthy lecture about racism. Witherspoon's trial , like most crimina l 
trials, took less than a  week. Closing argument was therefore appropriatel y 
short, forty-fiv e minute s t o a n hour . Durin g tha t tim e Weinber g spen t 
only five or ten minutes on race . He reiterated the testimony showing tha t 
Witherspoon ha d suffere d fro m discriminator y treatment . An d h e tie d 
the resulting financial  failure s t o their devastating effect o n Witherspoon' s 
psyche an d pride , afte r hi s attempt s a s a  blac k ma n t o tak e par t i n th e 
American dream . 

By the end of 1976, and by the beginning of 1977, he had nothing. He was 
a disappointment t o his family, a  failure. And i t was a humiliation o f the 
kind that makes it difficult fo r him. I mean, it is difficult fo r him to present 
all of this to you, you are strangers. But it is unbearable for him to present 
it to hi s family, s o much s o he couldn' t eve n bea r t o have them i n cour t 
with him. 

That kind of humiliation i s what you have to understand i s the underly-
ing basis; plus, plus this second aspect . And that i s not just tha t he was a 
striving businessman , no t jus t tha t h e wa s a  successfu l businessma n fo r 
whom there i s this collapse; but tha t he i s a Black man. And I  think tha t 
single fact is very important. 

Dr. Goldstine was very sensitive when h e talked abou t it . Dr . Cook ig-
nored it completely. 

A good lawyer is not afraid o f taking risks. When you present an imagi-
native strateg y lik e th e blac k rag e defense , yo u shoul d no t b e afrai d o f 
trying tactic s upon whic h the establishe d ba r migh t frown . Weinber g was 
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willing to try something ou t o f the ordinary . He decided t o speak directl y 
to th e wome n o n th e jury i n a n attemp t t o bridg e th e gul f between rac e 
and gender . 

Of course, not all of you on the jury are black. But some of you, particu-
larly the women among you who have chosen professions, I  think will un-
derstand particularly . Although I  think al l of you will understand, what i t 
means for someone from an essentially disadvantaged group, from a  group 
that i s not expected to be successful, from a  group for which i t is difficul t 
in the extreme to be successful, t o step out there, try to do it , to do it , to 
succeed, to be a big person, to be self-sufficient an d self-relian t an d to be 
recognized as that, and to then have that collapse, to then have that collapse 
in part precisely because you are a black person. 

Weinberg finished  hi s argument by returning to his opening theme. He 
moved close r t o th e jury box , made ey e contact wit h th e jurors, an d wa s 
able to express  his belief in his client's innocence . 

This man i s intelligent and capable . He is not a  psychopath. He has no 
anti-social personality traits. He is not your common criminal. 

What do you think he was doing there? What do you think he was doing 
there? Do you think he pulled off a purposeful bank robbery? Do you think 
he would have done it that way if it was purposeful? O f course not. 

But you must conclude—whether yo u conclude that or not—you have 
got t o conclud e tha t th e governmen t ha s absolutel y faile d i n makin g it s 
proof beyond a reasonable doubt that he was sane. Absolutely failed without 
question, and therefore you have to acquit Robert. 

You have to give him a  chance to continue to put his life back together 
again. 

Thank you. 

Presiding over the trial was Chief Judge Robert Peckham , a  liberal ma n 
with a  kin d heart . Peckha m wa s move d b y Witherspoon' s pligh t an d 
treated both the defendant an d Dr. Goldstine with respect when they testi-
fied. Whe n th e judg e instructe d th e jury , h e repeatedl y emphasize d tha t 
the prosecutio n ha d th e burde n o f provin g guil t beyon d a  reasonabl e 
doubt. I n retrospect , Weinber g fel t tha t th e judge' s favorabl e attitud e 
helped influenc e th e juror s towar d a n acquittal . Indeed , th e jur y foun d 
Robert Witherspoon no t guilty . 

The Witherspoo n cas e highlight s a  proble m defendant s no w fac e i n 
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federal court . Sinc e th e federa l rul e o f insanit y ha s bee n change d t o th e 
M'Naghten right-wron g test , i t i s muc h harde r t o wi n a  psychiatri c de -
fense. In Witherspoon's case , the psychologist had specifically testified tha t 
the defendan t di d kno w th e differenc e betwee n righ t an d wron g bu t be -
cause of the transient situationa l disturbanc e (TSD ) coul d no t contro l hi s 
behavior. Similarly , Steven Robinson , despit e suffering fro m a  TSD, knew 
the difference betwee n right and wrong. Therefore, even though the judges 
and juries in both cases believed that these defendants wer e not criminals , 
that the y suffere d racia l discriminatio n an d deserve d a  secon d chance , 
under the present federa l law they would not have been allowed to presen t 
this defense . Today , man y me n an d wome n wh o deserv e tha t secon d 
chance are precluded by an archaic and restrictive law foisted on the courts 
by a politically opportunistic Congress . 

The Witherspoo n tria l receive d n o medi a attention . I n contrast , th e 
Lonnie Gilchrist, Jr., trial in 1989 was on the front pag e of the Boston Globe 
and was described i n th e American Bar  Journal as a "black rage " defense . 
It wa s als o th e basi s fo r a n episod e o n th e popula r televisio n sho w Law 
and Order  that negatively portrayed the black rage defense. Gilchrist's case 
differed significantl y fro m Witherspoon's , an d thos e difference s spotligh t 
the varied tactics used under th e rubric o f black rage. 4 

Lonnie Gilchrist , Jr. , a  forty-one-year-ol d Africa n American , wa s em -
ployed a s a stockbroker a t Merril l Lync h i n Boston . The da y after h e wa s 
fired by his boss, a white man name d Georg e Cook , he returne d t o wor k 
seeming norma l an d rational . After completin g a  large bond transaction , 
talking to another stockbroke r abou t suin g Merrill Lynch , and taking car e 
of persona l business , h e entere d Cook' s offic e an d sho t hi m five  times . 
Cook, bleeding from hi s wounds, managed t o run ou t o f the office, wher e 
in ful l vie w of many employees Gilchris t pistol-whippe d hi m i n the hea d 
and continue d kickin g hi m a s h e la y o n th e ground . Steve n Lively , a n 
African America n coemploye e an d forme r footbal l star , tackle d Gilchris t 
and restraine d hi m i n a  bear hug. 5 Cook die d o n th e way to the hospital . 
Gilchrist was arrested. Nine hours afte r th e shooting , while in police cus -
tody, he told a  psychiatrist tha t Coo k "was trying to destroy me, to suffo -
cate me. He had hi s foot o n m y neck. I  had t o ge t him off . H e was trying 
to suc k my blood; Mr. Coo k was screwing m e fo r th e las t time . I  wante d 
to hurt hi m H e took awa y my manhood. " 

Gilchrist wa s defende d b y Norma n Zalkind , a n experience d crimina l 
... .
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lawyer who had don e volunteer civi l rights work with the Lawyers Consti -
tutional Defens e Committe e i n Mississipp i i n 1964 , an d i n th e ensuin g 
years had buil t a  well-respected la w firm i n Boston . I n th e Gilchris t case , 
his cocounsel s wer e Rober t Johnson , Jr. , an d Harvar d la w professo r 
Charles Ogletree , wh o ha d a  distinguishe d caree r a s a  publi c defender , 
private practitioner, an d law professor . 

The defense was insanity under Massachussetts law, which was the same 
as the federa l rul e durin g th e Witherspoo n case . The defense' s diagnosi s 
was tha t Gilchris t wa s sufferin g fro m a  long-ter m paranoi d personalit y 
disorder an d committe d th e homicid e durin g a  brie f reactiv e psychosis . 
As jury selectio n bega n th e defens e persuade d Judg e Joh n Irwin , Jr. , t o 
question eac h juror carefull y an d individually as to race prejudice. Durin g 
the voi r dir e on e prospectiv e juro r finall y admitte d tha t ther e ha d bee n 
talk a t hi s job amon g th e whit e employee s tha t sinc e th e defendan t wa s 
black, "he would ge t away with it. " The juror sai d that h e could no t over -
come his own racia l prejudice an d wa s excused. Ultimately, a  jury of nin e 
whites and three blacks was seated. Of the twelve jurors, nine were women. 

As in al l well-prepared insanit y cases , the childhoo d an d lif e history o f 
the defendant wa s presented. Lonni e Gilchrist , Jr. , grew up i n the project s 
in th e Sout h En d sectio n o f Boston . H e wa s th e oldes t o f seven , al l o f 
whom succeede d educationally . Zalkin d describe d the m a s a "proud fam -
ily, a  famil y that' s goin g t o ge t themselve s ou t o f th e disadvantage s o f 
poverty, o f the projects. " 

Gilchrist's fathe r wa s a n alcoholi c wh o bea t hi s wife an d th e children . 
When Gilchris t wa s a  teenager h e too k a  baseball ba t and , wit h th e hel p 
of his brother, stoppe d hi s father fro m beatin g their mother . Bu t the years 
had lef t scar s and create d a  feeling o f powerlessness tha t haunte d hi m hi s 
whole life . Nevertheless , h e di d hav e numerou s successe s whil e growin g 
up. H e ha d a  hig h I Q an d wa s a  goo d studen t an d athlet e a t Brighto n 
High School , wher e h e ha d friend s o f al l races . H e graduate d fro m th e 
University o f Massachusett s an d earne d a  postgraduat e degre e from  th e 
prestigious Wharto n Schoo l o f Business . Bu t fo r al l hi s intelligenc e an d 
education, h e di d no t succee d i n hi s career . Afte r losin g severa l jobs , h e 
moved bac k int o hi s littl e roo m a t hi s mother' s hous e i n th e projects . 
According t o hi s friend s an d famil y an d th e psychiatrist s wh o evaluate d 
him, he was preoccupied wit h racis m an d blamed i t for hi s work failures . 
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After h e was hired a t Merril l Lynch his pattern o f failure continued , lead -
ing to his firing and to his homicidal detonation . 

Gilchrist, lik e Witherspoon , ha d n o crimina l history . Hi s lawyer , lik e 
Witherspoon's, tol d th e jur y tha t sinc e Gilchris t wa s no t a  criminal , no t 
an antisocia l person , ther e ha d t o b e anothe r explanatio n fo r hi s crime . 
The reaso n wa s menta l illness . Bu t unlik e th e Witherspoon , Robinson , 
and Johnso n cases , th e lawyer s chos e no t t o pu t th e defendan t o n th e 
stand. There are many cases in which i t is better not to have the defendan t 
testify. However , in an insanity defense thi s traditional tactica l choice usu-
ally result s i n th e tria l becoming , a s on e la w professo r commented , " a 
debate amon g psychiatri c witnesses. " I n Gilchrist' s trial , th e majorit y o f 
the nin e day s o f testimon y wa s take n u p b y the defense' s psychiatri c ex -
perts. Altogether , five  medica l expert s gav e thei r opinion s o n Gilchrist' s 
state of mind—three fo r the defense, two for the prosecution. The conse-
quences of this tactic are visible in the closing arguments. The prosecutor , 
Ronald Moynihan , relentlessl y attacke d th e entir e concep t o f relyin g o n 
experts. 

And you as jurors have the right to consider the expert opinions , if you 
want to, or to not consider their opinions at all. You may decide individually 
and collectively whether or not you want to use their opinions to assist you 
in your analysis. Judge Irwin will instruct you at the end that you don't even 
have to do that at all. You can try this case and deliberate this case on the 
evidence—the evidence , the facts, and what the lay witnesses tell you; be-
cause you don' t have to be a psychiatrist, with al l of the fancy degrees , to 
determine whether or not a person is psychotic. 

The defense usuall y wants to be i n the positio n o f telling the jurors t o 
use their common sens e and rel y on thei r experiences . But here i t was the 
prosecutor wh o wa s able t o us e suc h a n argumen t effectivel y an d als o t o 
play to the jurors' sense of their ow n importance . 

You don't need all the degrees from Harvard and all the wonderful estab-
lishments that hav e been referre d t o here... . Th e psychiatrists aren' t any 
smarter than you, and they don't have any more common sens e that you. 
And they don't have any more common life experiences than you do, indi-
vidually and collectively. 

And that's why each and every one of you were hand-picked for this case. 
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You went through a very lengthy jury process. People were eliminated; you 
people were chosen, because of your commo n sens e and because o f your 
backgrounds; and because you're qualified an d you're capable to be jurors 
in this case, based upon your own native intelligences. 

In one of the best prosecution closin g arguments Tve ever read, Moyni-
han was able to poke hole after hol e in the psychiatric testimony. Becaus e 
the defens e relie d o n tha t testimon y a s the hear t o f it s case , i t was badl y 
damaged. 

The defens e als o was weakened becaus e i t containe d a  serious contra -
diction. Racis m wa s suppose d t o hav e bee n a  contributin g caus e o f th e 
homicide, bu t Gilchris t wa s no t show n t o hav e bee n a  victi m o f racia l 
discrimination. H e had gone to the best schools and had achieve d a  privi-
leged economi c position . Hi s lawye r tol d th e jur y numerou s time s tha t 
Gilchrist's failure s were not cause d by racial discrimination , bu t rathe r b y 
his ow n weaknesses . Defens e counse l explaine d tha t hi s client' s menta l 
illness caused him to blame white people fo r hi s own shortcomings . 

This is a very intelligent man . And he's starting to have problems; and 
he's blamin g i t o n racism . He' s obsesse d wit h thi s racism... . Twent y 
years—the same conversation in the street—the target, the Man. You heard 
Steve Gilchris t tal k abou t it . The Man. The Man . The Man . He' s having 
problems at the Shawmut Bank; and he blames it on the Man. 

But, he's ill, ladies and gentlemen; and his illness is getting worse. 

Zalkind discusse d a n inciden t a t a  compan y calle d Digita l i n whic h 
Gilchrist stood up in a meeting and challenged people to fight him because 
he fel t h e was being treated unfairly . Bu t onc e again ther e was no prove n 
race prejudice . "Somebod y wit h a  paranoi d illness , the y can' t se e them -
selves. . .. Everythin g i s racism. He claims everything a t Digita l i s racism. 
There was no evidenc e of racism a t Digital. " 

When Zalkind discussed the shooting of Cook, he frankly admitted tha t 
Cook wa s no t a  racis t an d tha t Gilchris t wa s "obsessing " abou t racis m 
because he was a "sick human being , who has serious problems. " 

Outside th e courtroom , lawyer s an d commentator s discusse d th e cas e 
as i f racism wer e the majo r theme , althoug h insid e the courtroo m i t wa s 
not. I n medi a interviews , tw o well-respecte d psychiatrists , Pric e Cobb s 
and Alvi n Poussaint , attempte d t o pu t th e cas e i n a  broader perspective . 
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They pointed out that living in a racist society forces African Americans to 
question the motives behind the actions of all white people. Such constan t 
cautiousness an d pragmati c mistrus t lead s some people to develo p a  true 
mental illnes s marke d b y paranoia . Thi s i s a  profoun d insigh t int o th e 
consequences o f generalize d racism , bu t thi s poin t wa s no t mad e i n th e 
defense's closin g argument . Ther e wa s n o attemp t t o sho w how livin g i n 
racist America ha d cause d Gilchris t t o become obsesse d with racis m an d 
ultimately to explode a t what he perceived a s an attac k on hi s black man -
hood. Instead , hi s attorne y seeme d t o argu e th e opposit e t o th e jury — 
that Gilchrist' s focu s o n rac e wa s no t a  resul t o f hi s environment , bu t 
merely a  produc t o f hi s individua l psyche : "H e start s t o dwel l o n black -
ness. No w w e hav e som e blac k juror s sittin g befor e us . W e hav e whit e 
jurors. And obviously there's prejudice i n life . Nobody can deny that. Bu t 
this wasn' t th e beginning s o f prejudice . Thi s wa s th e beginning s o f hi s 
paranoid illness. " 

The problem with thi s defense i s that i t feeds int o the stereotype s hel d 
by many white people that blacks charge racism whenever they fail. It also 
resonates with many black people who are critical of other blacks who cry 
racism jus t a s th e bo y i n th e children' s stor y crie d wolf . The y fee l tha t 
when th e rea l wol f comes , whe n i t i s a  cas e o f rea l racism , n o on e wil l 
believe them because o f people like Gilchrist . 

After closin g argument s th e judg e instructe d th e juror s tha t i f the y 
found tha t Gilchrist was not insane but was sufficiently mentall y impaired , 
they could return a  verdict of second-degree murde r o r manslaughter . 

The jurors deliberate d fo r five  days an d the n tol d th e cour t the y were 
deadlocked. Th e judge sen t the m bac k t o deliberat e wit h a n instructio n 
that strongl y encouraged them to come to a verdict. Four hours later the y 
returned wit h a  verdict o f guilty of first-degree  murder . Tw o of the whit e 
jurors wep t a s the verdic t wa s read . A n Africa n America n juro r tol d th e 
Boston Globe that she had no sympathy for Gilchris t "because he commit -
ted a crime I  myself have felt angry about being discriminated against , 
but I  don't tak e i t that far. " He r commen t belie s the mistaken perception , 
strengthened b y th e verdic t i n th e O.J . Simpso n crimina l trial , tha t al l 
African American jurors will acquit black defendants because of their race. 
Gilchrist was sentenced t o life imprisonment withou t parole . 

Gilchrist's tria l demonstrate s th e differenc e betwee n a  black rag e cas e 
and a  black rag e defense.  There ar e thousand s o f case s i n whic h Africa n 

. .. .
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Americans commi t crime s becaus e o f blind rag e resulting , i n part , fro m 
attempting to cope with a  racist environment . Bu t very few of them resul t 
in a  black rage defense—a strateg y rooted i n the concrete racism suffere d 
by the particular defendant . T o succeed, a  black rage defense mus t sho w a 
persuasive link between racia l injustice an d th e crimina l act . The defens e 
team i n Gilchrist' s cas e mus t hav e determine d tha t th e lin k wa s missing . 
Therefore, the y raise d a  conventional insanit y defense . Give n th e fact s o f 
Gilchrist's case , on e canno t faul t thei r choice . Bu t w e shoul d recogniz e 
that notwithstanding som e of the media's description, the trial was not a n 
example o f a  black rag e defense . I t was , a s Zalkin d clearl y articulate d i n 
his closing argument, a  case of a man whos e menta l illnes s took the for m 
of racial paranoia. James Johnson als o suffered fro m paranoi a with stron g 
racial aspects , bu t hi s experience s o n a  Mississipp i plantatio n an d i n a 
Detroit aut o plan t provide d th e lin k betwee n racia l oppressio n an d hi s 
mental illness . Therefore , hi s lawyer s wer e abl e t o presen t a  successfu l 
defense. A s the Gilchris t defens e tea m understood , racia l anger , b y itself , 
is not a  basis for a  black rage defense . 

Anger plays such a n importan t rol e in black rage cases that th e lawyers 
must b e sensitive to how the client' s feelings impac t o n the trial . A defen -
dant i s sometimes experiencin g s o much hostilit y tha t h e o r sh e will  no t 
open u p t o a  lawyer unles s the lawyer first  reaches out . Often , unresolve d 
anger burst s loos e i n th e courtroo m i n ways that hur t th e defendant . A n 
instructive exampl e o f how a lawyer handling a  black rage o r black rage -
type defense shoul d communicat e with the client can be found i n the tw o 
trials o f Ine z Garcia . Althoug h Garci a wa s no t Africa n American , w e 
should remembe r tha t the black rage defense i s both a  specific defens e fo r 
black me n an d wome n an d a  generi c defens e i n whic h socia l realit y i s 
thrust int o the courtroom . 

Inez Garcia' s cas e bega n i n 1974 , th e sam e yea r tha t Joa n Littl e ha d 
become a  national symbol o f women fighting  bac k against sexua l violence 
and racia l oppression. Little , a twenty-year-old Africa n American , was ac-
quitted of killing a white jailer who had sexually assaulted her in the Beau-
fort Count y Jai l i n Nort h Carolina. 6 Th e sam e yea r Littl e wa s defendin g 
herself, Garci a wa s sexuall y assaulte d i n a n alle y i n Soledad , California . 
The twenty-nine-year-ol d woma n wa s dragge d ou t o f he r apartmen t b y 
two men . Whil e on e ma n weighin g thre e hundre d pound s hemme d he r 
into a  closed space the other rape d her . Several minutes later the two me n 
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phoned he r apartmen t an d tol d he r tha t i f sh e resiste d nex t time , the y 
would "d o worse to her. " Scare d fo r he r life , sh e took he r .2 2 caliber rifl e 
and lef t th e house . Hal f an hou r late r sh e came acros s he r tw o assailants . 
She sa w a  knif e i n th e han d o f on e o f them , Jimenez , an d immediatel y 
shot an d kille d him . Th e polic e di d no t believ e sh e ha d bee n raped , an d 
at tria l the distric t attorne y argue d tha t th e killin g was in retributio n fo r 
the previous beating o f a  friend o f hers. Garcia' s lawyer persuade d he r t o 
use a  psychiatric defens e instea d o f self-defense . Garci a ha d sho t Jimene z 
from approximatel y fifteen  fee t awa y an d ha d sho t hi m si x times , fact s 
that mad e a  self-defense argumen t difficult . Garcia , who ha d a  history o f 
some emotional problems, accepted the mental defense with her attorney' s 
firm commitment t o make the rape central to the case. However, the judge 
did everythin g possibl e t o kee p th e issu e o f rap e ou t o f the trial . Durin g 
opening statements , whe n defens e counse l bega n t o discus s th e police' s 
reluctance to investigate rape charges , the judge interrupted . 

Judge: "Counsel, I cannot permit this. We are trying a woman for murder . 
There i s no man on tria l fo r rape , and the attitude o f the police for rap e 
and murder has nothing to do with the guilt or innocence of this woman." 
Garcia: "But, your honor, that is the reason I killed this man." 
Judge: "We are not trying a cause, we are trying a woman, Mrs. Garcia, and 
I am not going to make this courtroom a forum fo r a cause." 

As the trial proceeded, Garci a became more and more infuriated a t the 
judge's ruling s an d comments . Whe n th e judg e refuse d t o allo w th e de -
fense docto r t o testif y abou t th e emotiona l traum a o f rap e becaus e sh e 
had no t conducte d an y "experiments " o n rape , Garci a exploded , leapin g 
up fro m he r sea t an d rushin g toward s th e judge's bench. "Wh y don' t yo u 
just find  me guilty?" she yelled. "I killed the fucking gu y because he rape d 
me! That's why I did it. " As the bailiff pulled her out of the courtroom th e 
jury could hear he r shouting , "Keep your hands of f me , you pig!" 

Garcia's attorney admitte d h e was as stunned a s the jurors by the out -
burst. This was because he failed to understand the incredible anger Garcia 
still fel t abou t bein g raped . Furthermore , h e wa s portraying he r a s a  de -
mure, shy , innocent woman . Hi s own cloude d len s kept hi m fro m seein g 
the strong, volcanic woman sittin g next to him i n the defendant' s chair . 

Later in the trial, Garcia's rage again erupted. She was enduring a brutal 
cross-examination wit h n o objectio n fro m he r lawyer . 
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Q: "Why didn't you tell the police about the rape?" 
A: "Because you just don't—I was ashamed to talk about it, that's all. 
Q: "Besides your face, were you hit anywhere else?" 
A: "I don' t know . I  was too nervous , and I  was scared . All I  knew i s that I 

didn't want to get killed." 
Q: "After yo u sa y Luis ripped your blouse , you then sai d you just too k your 

clothes off yourself?" 
A: "Yes, I did. I gave in. I took them off. " 
Q: "What was the first thing you took off, do you remember? Were you wearing 

a brassiere?" 
A: "No, I don't wear a brassiere." 
Q: "Did you take your panties off, too?" 
A: "Yes, I did." 
Q: "Then what happen after that?" 
A: "You want me to tell you what happened after that?" 
Q: "Yes." 
A: "He fucked me! What else do you want me to tell you?" 
Q: "What was Miguel doing while Luis, you say, was having sexual intercourse 

with you?" 
A: "He wa s watchin g m e havin g se x with thi s creep , an d h e wa s enjoyin g 

watching the other creep have sex with me!" 
Q: "What did you do after you called your family?" 
A: "I took my gun, I loaded it , and went out afte r them . If I would have had 

to walk to Jimenez Camp I would have. Another thing I want to say, I am 
not sorr y that I  did it . The only thing I  am sorr y abou t i s that I  missed 
Luis." 

Why had he r experience d lawye r no t objecte d t o the demeaning cross -
examination? I  spok e t o hi m tha t evenin g an d learne d tha t h e fel t th e 
examination was so ugly that i t was swaying the jurors to Garcia's side. He 
was ready for her to begin crying , which he thought would have cemented 
the sympath y o f the jury . Bu t hi s stereotypica l view s o f women ha d kep t 
him fro m understandin g Ine z Garcia' s rage , and he r sham e an d humilia -
tion had lef t he r unable to share those feelings with him . 

After he r statements in court, there was no chance for a n acquittal . The 
jury o f seve n wome n an d five  me n convicte d Garci a o f second-degre e 
murder. 

Inez Garci a spen t tw o year s i n priso n befor e he r convictio n wa s re -
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versed on appeal because of an improper jury instruction o n how to mea -
sure reasonable doubt . I n her retria l sh e was represented b y radical femi -
nist attorne y Susa n B . Jordan wit h th e hel p o f An n Jenning s an d Lind a 
Castro. Jordan wa s one o f the firs t wome n crimina l lawyer s to com e ou t 
of th e feminis t movemen t o f th e sixties . Whe n sh e practice d wit h th e 
People's Law Office, a  leftist lega l collective in Chicago, she was one of the 
only young women lawyers in the tough crimina l courts , and sh e endure d 
sexual harassment and unwanted advances from judges, other lawyers, and 
even th e bailiffs . B y the tim e sh e too k Garcia' s cas e he r ordea l ha d pro -
duced a  lawyer with a  fearless spiri t and extraordinary technical skills. She 
was representing a  woman wh o ha d neve r le t hersel f cr y abou t th e rape , 
who had spen t two years in prison , an d wh o ha d unresolve d ange r abou t 
what sh e ha d suffered . Thes e factor s mad e Garci a a  difficul t clien t wh o 
would threate n t o fire  he r attorney s an d the n as k the m t o com e back . 
Jordan hun g i n throug h th e displace d fury . Whe n Garci a didn' t wan t t o 
take th e stan d becaus e o f the humiliatio n o f he r first  experience , Jorda n 
patiently explained the need for her to testify an d promised to protect he r 
dignity. 

Garcia's cas e ha d becom e a  caus e celebre . A  pla y base d o n th e tran -
scripts of the first trial had been produced, a defense committee was active, 
and Garci a ha d spoke n o n behal f o f rap e victims . A t th e retrial , Jorda n 
was able to do extensive voir dire regarding rape. After the trial, she wrote, 
"We addressed th e prevailin g myt h tha t rap e victims 'as k fo r i f hea d on . 
Despite Garcia' s sex y appearance , n o woma n shoul d b e subjecte d t o se x 
against her will , and onc e raped, a  victim i s still entitled t o respect , a t th e 
police station and in the courtroom." 7 Jordan was also able to educate the 
jurors tha t rap e i s a crime o f violence, not o f sex . The prevailing view in 
the public's mind was that rape was a sex crime. In fact, California statute s 
did not eve n categorize rape as a "violent crime. " 

In th e first  trial , th e tacti c wa s t o hid e Garcia' s ange r fo r fea r tha t i t 
would reinforc e th e prosecution' s theor y o f a  premeditated murder . Th e 
result wa s tha t th e unresolve d ange r brok e loos e i n detrimenta l ways . In 
the retrial , Garcia's anger was put fort h a s a reasonable an d norma l reac -
tion t o he r rape . Because her lega l team ha d a  better appreciatio n o f he r 
rage, Garcia was able to cope with the trial pressures and was a persuasive 
witness on th e stand. The strategy of self-defense made sense to the jurors 
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who understood Garcia's reasonable fear as she was confronted by the two 
men who had rape d he r an d ha d threatene d he r wit h mor e harm . The 
jury of ten men and two women found her not guilty. 

Rage, whether it is felt on the streets of America's ghettos or the thirty-
sixth floor o f America's financial centers, will not go away. Fury resulting 
from discriminator y business practices, or from bein g sexually assaulted, 
remains a volatile part of our society. When people's wrath lands them in 
criminal court, it is the responsibility of the good advocate to understand 
both the social and the personal dimensions of such anger. Only then can 
the counselor gain the client' s trust . Only then ca n the lawyer develop a 
strategy tha t expose s racis m o r sexism , protects th e defendant' s dignity , 
and creates an opportunity to win. 



When I  hear shooting my job is to 
get my two-year-old siste r and hide 
in the bathtub. 
—A six-year-old gir l in urba n 
America 

Chapter 1 0 

Urban War Zone s 

Doris first  becam e a  mothe r a t fifteen,  an d the n agai n a t sixteen . Sh e 
delivered her third child , Felicia , into the world a t eighteen, in Milwaukee, 
Wisconsin.1 Fo r the first  years o f her lif e Felici a Morgan live d with Dori s 
and he r father . He r parent s ha d a  volatil e relationshi p an d ofte n woul d 
bring guns to the dinner table to protect themselves from eac h other. They 
beat Felici a wit h leathe r belts , extensio n cords , an d switches . He r fathe r 
left fo r Mississipp i whe n Felici a was seven , an d sh e went t o live with he r 
grandparents. A t eleve n sh e returne d t o he r mother' s home , wher e th e 
violence continued . On e nigh t he r mothe r pu t a  knife t o Felicia' s throa t 
and threatene d t o kil l her . Felici a escape d t o th e basement , wher e sh e 
broke th e ligh t wit h he r han d s o her mothe r coul d no t se e her. Recallin g 
the event years later, she said, "I cut my hand an d peed on myself . I didn' t 
want her to kill me." In spite of this, Felicia, like so many abused children , 
remained loya l t o he r mother . Sh e said , "M y mama ain' t n o ba d person . 
Whatever happened t o me, I still love my mama. " 

Later tha t yea r he r mother' s boyfrien d sexuall y abuse d Felicia . Whe n 
her mothe r foun d out , sh e grabbed he r gu n and , i n fron t o f Felicia , sho t 
at the boyfriend a s he ran ou t o f the house . 

203 
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At fourtee n Felici a move d bac k i n wit h he r grandmother . He r hom e 
life was more peaceful , bu t th e street s had becom e mor e violent . Sh e was 
jumped b y a  grou p o f girl s i n a n attempte d robber y an d beate n wit h a 
bat; he r rib s wer e broke n an d sh e suffere d interna l bleeding . Sh e was s o 
scared afterwards tha t she became afraid t o walk in the neighborhood. Sh e 
began t o drink an d smok e marijuana heavily . 

The sam e year , th e landlord' s so n entere d he r hom e an d sexuall y at -
tacked her . She threw hot greas e a t him, but h e overpowered her , tied he r 
hands t o the bed, stuffed a  sock in her mouth , an d rape d her . Soon after -
wards, Felici a swallowe d som e pill s fro m th e medicin e ches t i n a  faile d 
suicide attempt . Sh e bega n t o hea r voice s tellin g he r t o kil l herself . Al -
though th e content o f the messages would change , she continued t o expe-
rience auditory and eve n visual hallucinations . 

A year later, her aunt Joyce' s boyfriend pulle d a  gun on her aunt. Felicia 
stepped int o th e pat h o f the gun , seemingl y obliviou s t o th e danger , an d 
the inciden t was defused . A  few months later , Felicia' s cousin Shann a was 
shot durin g a  street fight  and los t the use of her arm. Felici a continued t o 
suffer harassmen t an d violence. At fifteen a  group o f young men grabbe d 
her, stole her ring s a t gunpoint , punche d he r i n the eye , and thre w her i n 
a larg e dumpster . Rememberin g thi s inciden t Felici a said , "Sometime s I 
wish I  was dead. I  wish I  wasn't born s o this never would have happene d 
to me." 

Felicia described her years dealing with the streets of Milwaukee. "I had 
too much shi t happened to me my whole life. Every motherfucker punkin ' 
me out , jumpin g me . I  go t tire d o f runnin g hom e ever y day , tire d o f 
running from peopl e jumping on me, somebody trying to fight me, trying 
to make me kiss a tree, kiss their feet. " 

In September 1990 , sixteen-year-old Felici a lost her favorit e uncle , who 
was jus t ninetee n whe n h e wa s sho t t o death . Sh e sa w hi m bein g take n 
from th e scene in a  body bag. Felicia said tha t sh e had conversation s wit h 
her uncl e afte r h e die d an d tha t h e woul d visi t he r an d the y would hug . 
Two day s afte r he r uncle' s funeral , he r cousi n Anthon y wa s kille d i n a 
drive-by shooting . 

In December , Felici a was robbed o f her coa t a t gunpoin t b y a group o f 
teenagers. A few weeks later, her sister' s boyfriend Toma s was shot. Tomas 
had been like a father figure,  urgin g her to go back to school after sh e had 
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dropped ou t i n th e nint h grad e an d counselin g he r abou t lif e i n general . 
He was permanently paralyzed from th e shooting. Felicia had dreams tha t 
he could walk again. As bad as 1990 had been, the next year would be even 
worse. 

In September 1991, Felicia obtained a  clerical job through a  youth train -
ing program. One evening after buyin g some clothes , she was approache d 
by a group o f girls a t the bus sto p who attempte d t o stea l her ne w shoes . 
Although sh e fough t the m off , the y go t awa y wit h he r shoppin g ba g o f 
clothes an d som e o f he r money . Sh e wa s s o distraugh t tha t i t too k he r 
hours t o b e abl e t o giv e a  coheren t descriptio n o f th e assault . A  mont h 
later, she was present when a  gang shot at some of her friends. Felici a tried 
to hide, covering her eye s and ears . 

On Octobe r 18 , a ma n wh o wa s visitin g he r mother' s hom e pulle d a 
gun on her mother. Felicia , as she had done before, stepped i n front o f the 
gun. He r mothe r remembere d tha t Felici a wa s "hysterical " an d seeme d 
"out o f touch with reality. " 

On Octobe r 12 , Felici a wa s a t a  "dop e house " wit h a n acquaintanc e 
named Dixon . He pulled ou t a  revolver an d fired  a t some bottles , terrify -
ing Felicia. 

On October 24 , Felicia's boyfriend R.C . gave her a  gun to hold fo r him . 
The nex t night , sh e an d a  fifteen-year-old  frien d name d Moniqu e wer e 
hanging out when R.C. came over and became angry with Felicia, slapping 
her repeatedl y i n th e face . The n anothe r youn g ma n threatene d t o sla p 
her. Felici a became agitate d an d furious . Sh e defied hi m a s she said , "I' m 
gonna stan d u p fo r myself . I done ru n to o man y fuckin ' time s i n m y life . 
I ru n an d go t my  as s kicked . I  don' t car e i f yo u ar e si x fee t tall , I  ain' t 
running fro m you. " 

The tw o boy s left , an d the n Dixo n sai d h e woul d tak e th e girl s t o a 
party. Felici a kep t sayin g sh e wanted t o g o home, bu t the y pressured he r 
and sh e eventuall y wen t along . I t turne d ou t t o b e a  nigh t tha t Felici a 
would drea m abou t ove r an d over , an d a  night tha t woul d brin g anguis h 
and sorro w to the family o f Brenda Adams. 

As the thre e youn g peopl e wer e drivin g along , Dixo n sa w som e girls , 
one of whom was wearing a gold necklace. Stopping the car, he gave Mon-
ique a  small caliber gun , told he r t o ge t the necklace , and ordere d Felici a 
to watch Monique' s back. When Felici a did no t ge t out o f the car , he said , 
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"I though t yo u were her friend. " Sh e then go t ou t o f the car . Soon Mon -
ique and Felici a came running back with a  pair o f shoes, saying that thre e 
guys who had been nearb y had jumped th e girls and stole n the necklace . 

Less than ten minutes later, they saw three more girls and a  boy walking 
down the street. By now it was after midnigh t and no one else was around. 
Felicia an d Moniqu e go t ou t o f th e ca r and , pointin g th e gun , stol e a 
necklace, a baseball hat, and the boy's jacket. 

A few minutes later , they arrived a t the scene of the party. Felicia saw a 
girl named Brend a Adams outside and said , "I want tha t trench," pointin g 
to Brenda' s leather coat . Dixon hande d Felici a a  gun an d said , "Le t Mon -
ique do what sh e got to do and don' t le t no nigger s get into it. " There ar e 
differing version s o f wha t nex t too k place , bu t i t seem s tha t Felici a an d 
Monique fough t wit h Adams and pulle d her coa t off . Someon e acros s the 
street fro m wher e th e thre e girl s wer e fighting fired a  numbe r o f shot s 
from a  .3 8 caliber gun . I n th e mids t o f thi s chaos , Felici a sho t Brend a a t 
close range and killed her . 

The next day, Felicia surrendered to the police. She told them she heard 
shots bein g fired.  Whe n sh e opene d he r eyes , he r ar m wa s pointe d a t 
Brenda Adam s shoulde r area . Sh e grabbe d Brenda' s necklace , bu t whe n 
she saw the blood sh e dropped i t and ra n int o the car . 

Although Felici a wa s seventee n sh e wa s processe d int o adul t court , 
where she was charged with five armed robberies , one attempted robbery , 
and first-degree  homicide . Sh e was luck y t o hav e a n experience d lawye r 
named Robi n Shello w appointed t o represent her . Born in Milwaukee, the 
thirty-four-year-old Shello w majored i n Englis h an d psycholog y a t Sara h 
Lawrence College and obtained a  master's degree with honors fro m Cam -
bridge University. Her thesis, on "Tragedy, " would prove prophetic for he r 
defense o f Felicia . 

Shellow's practic e wa s primaril y devote d t o representin g juvenile s 
charged wit h crimes . Sh e spen t 7 0 percen t o f he r tim e defendin g youn g 
people agains t homicid e charge s i n juvenil e an d adul t court . Wit h he r 
background i n psycholog y an d he r knowledg e o f post-traumati c stres s 
disorder (PTSD) , i t was natura l tha t Shello w would rais e a n insanit y de -
fense i n Felici a Morgan's case . 

In Wisconsin, such a  trial i s divided int o two phases. In phase one , the 
guilt o r innocenc e o f the defendan t i s argued . I n phas e two , the issu e o f 
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insanity is decided. Shello w argued tha t Felici a was suffering fro m a  men-
tal illness , whic h negate d th e inten t necessar y fo r first-degre e murder . 
However, the tria l judge refused t o allow such a  defense i n the firs t phase , 
a decisio n tha t wa s subsequentl y uphel d b y the Cour t o f Appeals, ove r a 
vigorous dissent. 2 

In phase two, Shellow produced thre e psychologist s to suppor t he r de -
fense. First was Charles Ewing, author o f When Children  Kill: The  Dynam-
ics of Juvenile Homicide. In his report he described Felicia as "a short, light-
skinned Blac k gir l who look s her state d ag e but relate s in a  rather imma -
ture an d childis h fashion , mor e i n keepin g wit h a  younger 1 3 or 1 4 than 
an 1 8 year old . He r hai r wa s braide d an d sh e wa s nea t an d clea n i n he r 
appearance." Ewin g testifie d tha t Felici a though t Brend a Adam s wa s th e 
same gir l who ha d robbe d he r a  month earlie r a t the bus stop . She hear d 
a voice in her head telling her to "ge t her back, she helped take somethin g 
from you , s o tak e somethin g back. " (Despit e clea r evidenc e tha t Brend a 
was not the girl who had robbe d her , Felicia adamantly clung to the belief 
that sh e was the same girl. ) 

Felicia sai d tha t whe n sh e hear d th e gunshot s fro m acros s th e street , 
she began t o swa y back an d fort h an d fel t lik e she was going to pas s out . 
Her eye s became heavy , and sh e fel t lik e she was in a  trance. Sh e did no t 
remember shootin g anyone . Bu t sh e understoo d tha t witnesse s ha d sai d 
she killed Brenda, and she had accepted i t as true. While she lay in her jail 
cell she had dream s that Brend a was still alive, that they were friends, an d 
that they talked "girl-tal k together a t school. " 

Ewing concluded tha t Felicia was suffering fro m "chroni c symptoms o f 
post-traumatic stres s disorder secondar y to a  lifetime o f physical, psycho-
logical, and sexual abuse" and suffered a  "brief reactive psychosis triggered 
by the violence surroundin g he r tha t night. " I n Wisconsin , th e lega l tes t 
of insanity i s whether th e defendan t (1 ) had a  mental diseas e a t th e tim e 
of th e crime ; an d (2 ) a s a  resul t o f tha t diseas e lacke d th e substantia l 
capacity eithe r t o appreciat e th e wrongfulnes s o f he r conduc t o r t o con -
form he r conduc t t o th e law . Ewing conclude d tha t sh e fi t th e definitio n 
of legal insanity on the night o f October 26,1991 . 

Also testifying fo r th e defense was Dewey Cornell, a  clinical and foren -
sic psychologist. H e agreed wit h Ewing' s diagnosi s an d adde d tha t Felici a 
also had a  borderline personality disorder. Cornel l concluded tha t Felicia' s 
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abnormal menta l condition di d impair her ability to control her behavior , 
but he felt that there was not enough informatio n t o conclude "unequivo -
cally" that sh e lacked a  "substantial" capacity . 

Shellow attempte d t o cal l Jame s Garbarin o t o th e stand . Garbarin o i s 
an internationally recognize d exper t i n post-traumatic stress . He has won 
numerous awards , has published extensively , and had gone to Kuwai t an d 
Iraq a t the request o f UNICEF to study the effects o f the war on children . 
He had recently published a  book entitled No Place to Be a Child: Growing 
Up in a War  Zone. Th e judge, from th e star t o f the trial , had been hostil e 
to the environmentally base d psychiatri c defense . Consequently , h e calle d 
a hearing ou t o f the presence o f the jury to determin e whethe r h e woul d 
allow Garbarino t o testify . A t the hearing , Garbarin o explaine d ho w peo-
ple i n a  war zon e focu s solel y on survival , an d tha t thi s ca n negat e thei r 
capacity to make moral decision s about righ t and wrong . 

PTSD was first  associated with singl e horrible event s such a s a train o r 
plane crash , bu t i t i s no w understoo d tha t th e traum a ca n resul t fro m 
chronic and cumulativ e exposur e t o stress , such a s spending a  protracte d 
period o f tim e i n a  war zone. 3 Garbarin o likene d Felicia' s lif e histor y t o 
living i n a  comba t situation . H e the n mad e th e critica l poin t tha t mos t 
people experiencin g sever e traum a hav e th e suppor t o f others , whic h 
allows them to recover. But someone like Felicia had neither a  societal no r 
a famil y suppor t structure , an d therefor e di d no t hav e th e resilienc e an d 
coping mechanisms necessary for recovery . 

Judge Michae l Guole e becam e antagonisti c durin g thi s testimony . 
Garbarino commente d o n th e judge' s hostil e tone , an d eventuall y th e 
judge mad e a  mild apolog y fo r raisin g hi s voice a t him. Th e judge state d 
that to allow a defense based on environmenta l hardships would open th e 
"floodgates" an d "thousand s o f children, thousand s o f defendants woul d 
come t o cour t sayin g tha t the y hav e thi s Post-Traumati c Stres s Disorde r 
and therefor e w e should hav e a  different standar d fo r the m i n regard s t o 
their responsibility. " H e ruled tha t Garbarino' s testimony was "irrelevant " 
and, because two other psychologists had testified t o PTSD, also "cumula -
tive." H e refuse d t o allo w Garbarin o t o testif y i n fron t o f th e jury— a 
ruling tha t eventuall y would b e criticized b y the Cour t o f Appeals, which 
specifically state d tha t th e testimony was relevant. Appellate Judge Schud -
son wrot e i n th e opinio n tha t "th e grotesqu e realit y i s tha t rapacious , 
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murderous violence to children i n their houses and on thei r streets causes 
Post-Traumatic Stres s Disorde r that , i n turn , ca n caus e trance-lik e trau -
matic flashbacks  comparabl e t o thos e experience d b y Vietnam veterans. " 
He conclude d tha t Garbarino' s "scholarshi p expose s th e devastatio n o f 
children throughou t th e world , pierce s th e conscienc e o f thos e wh o ar e 
able to she d denial , and motivate s al l who wil l listen, learn , an d figh t fo r 
the protectio n o f children. " However , th e Cour t o f Appeals , a s appellat e 
courts s o ofte n do , uphel d th e verdic t anyway , rulin g tha t th e failur e t o 
allow Garbarino t o testify was "harmless error." 4 

Felicia wante d t o tak e th e stan d o n he r ow n behalf . Sh e did , an d he r 
testimony was both helpful an d harmful. Th e young woman was emotion-
ally out o f control , an d therefor e sh e sai d thing s tha t weakene d th e case . 
She ofte n sounde d lik e a n angry , streetwis e child . O n th e othe r hand , 
Shellow was correct in understanding tha t the jurors and the judge had t o 
have the opportunit y t o se e Felici a a s a  human being . At th e en d o f he r 
testimony, i t wa s clea r tha t sh e wa s a  confuse d youn g gir l an d no t th e 
monster depicte d by the prosecution . 

Under Wisconsin law, the prosecution ha s two advantages i n an insan -
ity trial. First, the defense, not the state, has the burden of proving insanity 
to a  "reasonable certainty. " Second , a  verdict nee d no t b e unanimous— a 
decision o f 10-2 is sufficient. I n Felicia' s case, these advantages resulte d i n 
a verdict o f guilty, by a vote of 10-2. 

Felicia's sentencing is an example of how a black rage defense based o n 
environmental hardshi p ca n hav e a  positiv e impac t o n th e participants . 
Because suc h a  defense expose s the societa l factor s tha t contribut e t o th e 
criminal act , the stereotype o f the defendant a s a selfish, heartless , useless 
person i s undermined. A s the defendant' s lif e i s examined, th e judge, th e 
jury, even the victims are able to understand wha t drov e the defendan t t o 
the brin k o f despai r an d pushe d he r ove r th e precipic e int o destruction . 
In Felicia' s case , the combinatio n o f parenta l abus e an d th e dail y conse -
quences o f living i n a  neighborhoo d virtuall y writte n of f b y th e govern -
ment ha d a n impac t o n everyon e involved . A t th e sentencin g hearing , 
Brenda Adams's sister and father mad e statements. Their words were filled 
with ange r an d pain , bu t als o wit h compassion . Brenda' s siste r Yoland a 
expressed th e view of many peopl e whe n sh e sai d tha t povert y i s not a n 
excuse for crime . 
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To prepare mysel f fo r thi s occasio n las t nigh t I  stayed awak e watching 
tapes of the proceedings and clips from the news, and for th e first time I 
saw my sister taken out in a body bag. And I asked God why. Poverty is not 
an excuse to maim, mangle or murder anybody . I don't care who you are, 
what you come from o r how your life was. I didn't have a good time grow-
ing up, either , and m y environment wa s far fro m bein g nurturin g some -
times. But I chose a different route . Felicia, I've had a hard, hard time trying 
to come to grips with this . Hating you will not bring my sister back. You 
receiving life wil l not bring my sister back, but th e only restitution i s for 
you to be rehabilitated, reformed . 

Due to the nature o f the defense , Brenda' s siste r was able to see and t o 
say that ther e were two victims—her siste r an d Felicia . And understand -
ing Felicia' s life , sh e wa s abl e t o forgiv e he r an d t o as k th e judg e no t t o 
impose a  life sentence . 

After Brenda' s sister finished,  he r fathe r addresse d th e court : 

I don't forgive and forget . I  am a very hateful person . But I will forgive 
you 

I want to see if she can do something for herself. If she can get a college 
education i n 10 or 15 years , I want th e Cour t t o se t aside the first-degree 
intentional homicide sentence and give her a second chance at life. 

The distric t attorne y di d no t accep t th e environmenta l defense , legall y 
or philosophically . Sh e describe d th e crim e a s th e resul t o f "peer-relate d 
antisocial behavior. " Characterizin g th e crime s a s a  shoppin g spree , sh e 
urged th e cour t t o sentenc e Felici a t o lif e wit h a  parole eligibilit y dat e o f 
forty years, and an additional twenty years to run consecutively , for a  total 
of sixty years. 

Robin Shello w took the podium. He r presentation wa s a lesson in law-
yering, as she tied the sympathetic factors o f the case into a concise presen-
tation o f the law that allows a judge to mitigate the sentence. After analyz -
ing the sentencing guidelines, Shellow reached ou t and addressed the pain 
in the courtroom . 

I ask you to take into consideration the fact that we are not here weighing 
pain today. There is enough pain in this courtroom to last a thousand life-
times. There is the pain so eloquently articulated by Brenda Adams's family. 
There is the pain that has been talked about that Felicia has undergone, and 

. ...
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this isn't about weighing pain. If we were weighing pain, we would have to 
have scales that were far bigger than this room. 

Shellow asked the court fo r the minimum sentence , which would allo w 
a parole date after thirtee n years, and then concluded he r effective presen -
tation: 

I hope that this Court realizes that my client was the victim of things that 
no one should have to be a victim of . 

We have had many philosophical disagreements . We put those all aside, 
and I come to this Court asking for the same thing that every single defense 
lawyer in the building asks for—compassion an d mercy, sense of justice. I 
ask that this Court follow the recommendation o f the family that has been 
most aggrieved, Brenda Adams's family, who has shown this Court so much 
dignity. 

Before th e judg e pronounce d sentence , Felici a Morga n wa s give n th e 
right o f elocution—th e righ t t o spea k befor e bein g sentenced . Sh e sai d 
only a few words and chos e to direc t them t o Brenda Adams's father . 

I will finish my education, and I want you to know that a day ain't going 
to go by that I don't think about the situation I am in or that your daughter 
is gone. If I  could change back the hands o f time I  would take her place, 
but I can't. I know I will never take the place of your daughter. 

Judge Guole e ha d spen t man y day s considering th e cas e and it s philo-
sophical implications . H e ha d take n hi s dut y seriousl y an d kne w tha t h e 
held th e lif e o f a  young girl , almos t a  child , i n hi s hands . Afte r givin g a 
lengthy an d informe d dissertatio n o n th e histor y o f punishment , h e ex -
pressed hi s concer n tha t th e defens e o f environmenta l hardshi p "de -
flected" responsibilit y away from th e defendant . 

The judge's statement goe s to the core of the criticism o f the black rage 
defense. I n a  murde r case , thi s gu t feelin g tha t th e defendan t i s no t ac -
cepting responsibilit y fo r th e awfu l crim e i s ofte n th e reaso n juror s wil l 
convict, eve n though , a s in Felicia' s case , they become sympatheti c t o th e 
defendant. 

Though th e judge ha d expresse d hi s disagreemen t wit h th e defense , i t 
seems to have influenced hi s understanding o f Felicia . Along with th e lay 
psychiatric testimony, it served to offset th e "hardened criminal " portraya l 
by the prosecution. Obviously moved by the plea of Brenda Adams's fam -
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ily, th e judg e rejecte d th e state' s recommendatio n an d fashione d a  lif e 
sentence that would allo w early parole afte r thirtee n years . 

A significant benefi t o f a  black rage defense i s that i t allows the defen -
dant a  perspective from  whic h sh e can look a t the factors tha t shape d he r 
and then commi t t o changing the direction o f her life . Since she has been 
in prison, Felicia has completed fou r year s of high schoo l and i s changing 
the "negativit y int o positivity. " Anothe r benefi t o f th e environmenta l 
hardship defens e i s tha t i t ca n resul t i n a n understandin g an d bondin g 
between th e defendan t an d th e lawyer . Ever y Saturday , lik e clockwork , 
Felicia telephones her lawyer and frien d Robi n Shellow . 

Shellow continues to represent young people. In 1996 Wisconsin passe d 
a law providing that in first-degree  homicid e cases there would be manda -
tory adul t cour t jurisdictio n fo r an y defendan t te n year s o f ag e o r older . 
This shortsighted, counterproductiv e la w will result i n Shello w represent -
ing mor e childre n i n adul t courts . Durin g Felicia' s sentencing , Shello w 
told th e court , "o n behal f o f Felici a Morga n I  hop e tha t I  have fough t a 
long an d har d battle. " Sh e certainl y did . Shello w represent s th e bes t i n 
American defens e lawyers—thos e wh o merg e aggressiv e advocac y wit h 
creativity and compassion. 5 

George Williams , th e fathe r o f th e gir l who wa s killed , ha s embrace d 
life and redemption instea d of death and hate. He recently testified agains t 
the death penalty a t Wisconsin legislativ e hearings . 

As lawyer s struggl e wit h th e consequence s o f urba n wa r zones , the y 
look fo r lega l strategie s t o defen d thei r clients . Psychologica l defenses , 
although very difficult t o win, are at the top of the list. In an enlightenin g 
and practice-oriented articl e entitled "No t Guilt y by Reason o f Victimiza-
tion," Susa n Rutber g encourage s lawyer s t o us e environmenta l back -
ground a s part o f their defens e strategy . 

As criminal defense lawyers we are privy to our clients' psycho-socio his-
tories in a way that others in the system are not. We have a responsibility to 
educate judges and juries about the relationship of traumatic events to the 
formation o f specific intent , and to the significance o f PTSD as a factor i n 
mitigation at sentencing.6 

Rutberg correctl y states that PTS D is used almos t exclusivel y in homi -
cide cases . Rutberg , wh o wa s a n outstandin g publi c defender , challenge s 
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lawyers to use the PTSD defense when representin g first-time  offender s i n 
crimes othe r tha n murder , befor e " a client' s menta l stat e has degenerate d 
to the point where they face the most seriou s crime. " 

In additio n t o PTSD , Rutberg discusse s othe r mental-stat e defenses . I t 
is importan t t o recogniz e tha t no t all , perhap s no t eve n most , crimina l 
acts tha t gro w ou t o f th e rage , despair , an d violenc e o f urba n Americ a 
fit withi n th e definitio n o f PTSD . Thi s psychologica l classificatio n first 
developed ou t o f unio n advocac y o n behal f o f railroa d worker s trauma -
tized by train wrecks. It gained legal acceptance in the form o f the Vietnam 
Vet Syndrome. 7 Lawyer s sa w th e analog y betwee n comba t condition s i n 
Vietnam an d condition s i n high-violenc e area s i n Americ a an d bega n t o 
use th e PTS D analysi s develope d i n th e Vietna m Ve t Syndrom e case s t o 
defend nonveterans . 

Clinical an d forensi c psychologis t Danie l Goldstin e o f th e Berkele y 
Therapy Institute cautions agains t lawyers ' hastily assuming tha t a  client' s 
act i s a  consequenc e o f PTSD . H e agree s tha t ther e ar e man y differen t 
psychological disorder s resultin g fro m th e poverty , chroni c joblessness , 
and daily gunfire foun d i n America's ghettos . But he argues that there ha s 
not been enough research and analysis into the nature of the mental illness 
created by these awful conditions . He suggests that a  syndrome othe r tha n 
PTSD ma y mor e accuratel y explai n th e behavio r o f youn g peopl e wh o 
have to hide under beds and i n bathtubs t o avoid gunshots . 

A San Francisc o rappe r name d Charle y Hurber t expresse s th e lif e ou r 
urban youth fac e in the last years of the twentieth century : 

We're all broken bits 
Piece it together, some will never fit 
Living on the Jagged Edge 
You start to resemble it8 

The boy s an d girls , young me n an d wome n wh o canno t fit,  wh o be -
come the jagged edge , need ou r help . 



I'm gonna go kill me a Chinaman. 
—Unemployed whit e man, 
California 1995 

Chapter 1 1 

White Rage—Hat e Crime s 

One of the primary criticisms of the black rage defense i s that i t opens the 
door to a white rage defense. In his book The  Abuse Excuse, Alan Dershow-
itz present s thi s critique : "I f th e blac k rag e defens e wer e t o succeed , w e 
would se e whit e skinhead s invokin g 'whit e rage ' i n defens e o f white -
against-black racis t killings. Rage is simply not a  valid excus e for violenc e 
against member s o f a  differen t race. " Man y skinhead s an d racis t white s 
have been prosecute d fo r violenc e agains t blacks , Asians, and othe r racia l 
or religiou s minorities . I  am no t awar e o f an y o f them arguin g tha t the y 
should b e acquitte d becaus e o f thei r hatre d o f othe r race s o r religions . 
However, ther e i s a  famou s cas e i n whic h whit e rag e wa s a  determinin g 
factor an d which allow s us to explore the viability of a white rage defense . 

The case took place in Hawaii in 1932 and involved U.S. Navy lieutenant 
Thomas Massie , who was accused o f murdering Joseph Kahahawai . Ironi -
cally, Massi e wa s defende d b y Clarenc e Darrow , wh o wa s criticize d b y 
Hawaiians a s taking th e sid e o f racia l prejudice . Darro w ha d retire d tw o 
years after th e Swee t trials . After fou r year s of relative inactivity , however , 
he felt the urge to take another trial. He was also worried about his family' s 
financial futur e becaus e th e Grea t Depressio n ha d wipe d ou t hi s savings . 

214 
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When h e wa s aske d t o defen d Massi e h e reluctantl y agreed , an d h e an d 
his wife se t off fo r Honolulu . 

Lieutenant Thoma s Massi e wa s bor n an d raise d i n Kentucky . A t th e 
time o f thi s cas e h e wa s twenty-seve n year s ol d an d live d i n Honolul u 
with hi s twenty-two-year-ol d wife , Thali a Fortescue . Thali a cam e fro m a 
socially prominent famil y in Washington, D.C. The Fortescues were proud 
their daughter had married a graduate of the Naval Academy at Annapolis. 
Thomas wa s in th e submarin e servic e an d afte r hi s marriag e wa s sen t t o 
the large naval base at Pearl Harbor. H e and Thali a had lived in Honolul u 
for tw o years before th e fatefu l event s tha t brough t th e seventy-five-year -
old Darrow to Hawaii . 

Those event s bega n on e evenin g whe n th e lieutenan t an d hi s wif e at -
tended a  party at the Ala Wai Inn. After a  public quarrel with her husband , 
Thalia left th e inn around midnigh t an d began walking home. She walked 
past an area where Navy men rente d bungalows, which they used for con -
sorting wit h prostitutes . Thali a late r testifie d i n cour t tha t fou r o r five 
Oriental me n grabbe d he r an d thre w he r int o thei r car . She said sh e was 
taken t o Ala Moana Drive , where sh e was raped an d he r jaw was broken . 
She was foun d walkin g o n th e roa d b y motorists , wh o drov e he r home . 
She was then take n t o a  hospital fo r a n examinatio n an d treatment . Fiv e 
Asian men were arrested, four o f whom sh e identified . 

The tria l too k plac e in a  racial cauldron . Th e Asian communit y raise d 
money for the defense of the Hawaiian, Chinese, and Japanese defendants . 
Hundreds of people lined up to be admitted to the court proceedings. The 
jury wa s unabl e t o reac h a  verdict, a  mistria l wa s declared , an d th e me n 
were released on bail . 

The hun g jur y wa s spli t mainl y alon g racia l lines , a s wa s th e public . 
Hawaiians and the diverse Asian community fel t tha t the four young men , 
called the "Ala Moana defendants," were innocent. The haole  (white) com -
munity was certain th e me n wer e guilty . Police had t o dispers e crowds o f 
sailors an d soldier s wh o roame d angril y throug h Honolulu . Jus t a  wee k 
after th e mistria l on e o f the defendants , Shomats u Ida , was kidnapped b y 
several carloads o f whites while standing o n th e stree t nea r hi s home. H e 
was whipped across his face and shoulder s and lef t o n the beach semicon -
scious. H e manage d t o ge t t o a  polic e substation , wher e officia l photo -
graphs were taken showin g th e welt s on hi s body. Meanwhile , there wer e 
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insistent rumor s tha t Thali a Massi e had bee n unfaithfu l an d that , i n fact , 
her husban d ha d broke n he r jaw the nigh t o f the allege d rape . These ru -
mors mad e thei r way into the newspaper s an d contribute d t o the boilin g 
racial conflict . 

In 1932, Hawaii was controlled by the "Big Five," five companies, owned 
by white people, that dominate d th e economy. American Factors , Alexan-
der an d Baldwin , Castl e an d Cook , C . Brewe r an d Company , an d T . H . 
Davies an d Compan y owne d th e suga r plantations , th e suga r refineries , 
and th e shipping lines and controlle d al l the major store s and banks . The 
U.S. Nav y wa s anothe r powerfu l an d conservativ e force . Th e Nav y wa s 
very stratified , wit h al l whit e officers , a  grea t man y o f the m fro m th e 
southern states . The Navy's ideology was the military equivalen t o f Mani-
fest Destiny—it s policymaker s believed i n th e white dominatio n o f Asia. 
Pearl Harbor, the largest naval base outside the United States, was the foca l 
point fo r nava l operations i n the Pacific . 

Hawaii gav e the appearanc e o f a  meltin g pot , bu t th e socia l an d eco -
nomic order was dominated by whites. The society was very stratified, wit h 
a white upper class , referred t o as the "elite haoles? at the top. Housing o n 
the island s was segregated. Racia l discrimination wa s a  way of life fo r th e 
Big Five and th e United State s Navy. Social mores replicate d thos e o n th e 
mainland. Although white men were free to sleep with Hawaiian, Filipino, 
Chinese, an d Japanes e women , i t was impermissible fo r whit e wome n t o 
have sexua l relation s wit h an y perso n o f color . Th e stron g presenc e o f 
southern nava l officer s fortifie d th e notion s o f white superiorit y an d th e 
so-called protection o f white womanhood fro m th e "colored natives." 

Lieutenant Massie , a  southerne r b y birth an d conditioning , coul d no t 
stand th e innuendo s an d rumor s tha t h e ha d broke n Thalia' s ja w whe n 
she returne d tha t nigh t becaus e h e ha d no t believe d he r stor y o f rape . 
Massie, hi s mother-in-la w (wh o ha d flow n t o th e island) , an d tw o othe r 
sailors kidnapped on e of the defendants , a  Hawaiian named Josep h Kaha -
hawai. Kahahawa i wa s wel l know n o n th e island , havin g bee n a  profes -
sional boxer. They took him to Mrs. Fortescue's cottage and threatened t o 
beat him . Massi e calle d hi m a  "blac k so n o f a  bitch." Finally , Kahahawa i 
is alleged t o hav e said , "Yeah , we done it. " Lieutenant Massi e would late r 
testify tha t whe n h e heard thos e words hi s min d wen t blan k an d h e sho t 
Kahahawai, killing him. 
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In fact , Massi e did no t kil l Kahahawai. Many years later, Deacon Jones , 
one o f th e sailor s accuse d o f th e murder , admitte d t o write r Pete r Va n 
Slingerland tha t h e was the one who had sho t Kahahawai : 

Q. What was Kahahawai's response? 
A. He was scared. He was scared almost white. Let's put it this way: supposing 

you and me are sitting here and we got a nigger sitting right there and I got 
a gun. He's going to be scared, isn't he? Unless he's a God damn fool , and 
this guy was no fool. 

Q. Now, you had no personal reason for animosity toward Kahahawai? 
A. Well, I don't hate anybody. Hate is another expressio n o f fear an d I  didn't 

fear thi s blac k bastard , althoug h I  ha d n o us e fo r him . T o me, i t wa s a 
challenge. 

Q. You say Massie was questioning him. Then what happened? 
A. Massie asked him a question and Kahahawai lunged at him. I say, "lunged." 

Somebody else might say he just leaned forward . 
Q. And then? 
A. I shot him. 
Q. You shot him? 
A. You're God damn righ t I  did. I  shot him righ t underneat h th e left nippl e 

and to the side. When the slug hit him he just went over backwards on the 
chaise longue. The bullet didn't go through him. It stayed in his body. That 
was the climax, right there. 

Q. Did you know what you were doing? 
A. When I shot that son-of-a-bitch, I  knew what I was doing.1 

There was a massive funeral fo r Kahahawai . An olde r Hawaiian , Davi d 
Kama, whos e brothe r ha d bee n sho t b y a  soldie r year s earlier , gav e th e 
eulogy. He expressed the anger o f Hawaiians. 

Poor Kahahawai! These haoles murdered you in cold blood. They did the 
same thing t o m y brother. The y shoot an d kil l us Hawaiians . We do no t 
shoot haoles , but the y shoo t us ! Never mind—th e trut h wil l com e out ! 
Poor boy, God will keep you. We will do the rest.2 

Among the political establishmen t an d th e media ther e was hardly any 
public criticis m o f wha t Hawaiian s wer e callin g a  "lynching. " However , 
the Hawaii  Hochi,  a  Japanese-English newspaper , expresse d th e view s o f 
the Asian majority whe n i t published th e following editorial : 
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Admiral Pettingil l told the world Hawai i was not a  safe place for wives of 
Naval officers , becaus e on e woma n wa s outraged... . Th e Hawaiian s ar e 
asking a question tha t perhap s Admiral Pettingil l o r Admiral Stirlin g can 
answer. They are asking whether Hawaii, their own homeland, is now safe 
for Hawaiians! 

Massie, his mother-in-law, Deaco n Jones , and the other sailo r who ha d 
participated i n th e kidnappin g wer e charged wit h murder . Unde r th e la w 
of felony murder, anyone who participates in a felony is guilty of a murder 
resulting from tha t felony . That i s why all four wer e charged with murder , 
even though th e mother-in-law an d othe r sailo r may not have been in th e 
room whe n th e shootin g too k place . Darrow an d Georg e Leisure , a  Wall 
Street lawye r wh o wa s cocounsel , ha d t o choos e fro m thre e possibl e de -
fenses. First , i f the y kne w Jone s ha d sho t Kahahawai , an d i t i s doubtfu l 
that the y had suc h knowledge, they could have used a  white rag e defense . 
According t o Dershowitz' s notio n tha t suc h a  defense i s feasible , Darro w 
could have argued tha t Jone s was crazed with racia l hatred fo r an y person 
who was not white. Second, the defense coul d have argued that Lieutenan t 
Massie had bee n drive n craz y by the thought o f an Asian  having sex with 
his wife , an d tha t a  lifetim e o f racia l conditionin g cause d hi m t o los e 
control an d shoo t Kahahawai . Third , th e defens e coul d rel y o n th e "un -
written law " tha t a  ma n i s justified i n killin g th e perso n wh o rape s hi s 
wife. Darrow chose the third alternative . 

This unwritten la w was more than a n expression o f justifiable revenge . 
Among th e souther n nava l officer s i t wa s considere d a  "cod e o f honor. " 
When a  marrie d woma n wa s raped , i t wa s considere d a  stai n upo n th e 
entire family. It was an insult to the husband. In the male-dominated Nav y 
world, where a  wife was seen as an appendage o f her husband, rap e was a 
humiliation o f the husband . 

Thalia Massi e wa s mad e int o a  symbol : th e loyal , faithfu l wif e o f a 
bereaved, justifiabl y angr y husband . Sh e wa s hel d u p a s th e symbo l o f 
"decent white women." This imagery was repeated over and over , not onl y 
on the islands but also in mainland America . The Hearst-owned New York 
American falsel y stated that there had been fort y rape s of white women i n 
Hawaii, a  charg e als o mad e b y th e commandan t a t Pear l Harbor . Th e 
American ra n an article entitled "Martia l Law Needed to Make Hawaii Safe 
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Place fo r Decen t Women. " Th e racis m o f th e articl e saturate d it s pages : 
"The situatio n i n Hawai i i s deplorable . I t i s a n unsaf e plac e fo r whit e 
women outsid e th e smal l citie s and towns . The road s g o through jungle s 
and in these remote places bands of degenerate natives lie in wait for white 
women drivin g by." 

Two book s o n th e Al a Moan a an d Massi e trials , Rape  in  Paradise  by 
well-known journalis t Theo n Wrigh t an d Something  Terrible  Has Hap-
pened b y Pete r Va n Slingerland , affor d a n exhaustiv e stud y o f the officia l 
investigations an d th e trials . Rape  in  Paradise  also provide s a n excellen t 
discussion o f the race and clas s oppression o f native Hawaiians . But bot h 
books wer e publishe d i n 196 6 an d neithe r o f the m i s informe d b y th e 
insights provide d b y the feminis t movement . Neithe r autho r understoo d 
the burdens a  woman face d whe n bringin g a n allegatio n o f rape int o th e 
criminal law system. Nor did the authors understand how the Massie mur-
der trial was an expression o f a male-dominated vie w of the world. We do 
not kno w whethe r Thali a Massie , twenty-two year s ol d i n 1932 , accepted 
that view of the world. But we can conclude that sh e suffered a  great deal . 

The story of Thomas Massi e and hi s cod e o f honor wa s articulated b y 
Darrow durin g th e trial . Bu t th e stor y o f Thali a Massi e ha s neve r trul y 
been communicated . Sh e wa s subjecte d t o innuend o an d rumo r durin g 
the trials , an d afterward s ha d t o endur e doub t an d disbelief . The gover -
nor's official investigation , which was completed by the Pinkerton Agenc y 
after th e trials , concluded tha t Thali a Massie was not kidnappe d o r rape d 
by th e Al a Moan a defendants . On e theor y wa s tha t sh e ha d mistakenl y 
identified th e defendants . A  less charitable theor y was that sh e intention -
ally misidentified th e four youn g men i n orde r to hide something . 

Less than tw o year s afte r he r husband' s tria l sh e was divorced , statin g 
that "Tomm y insisted we get a  divorce. It was the terrible publicity o f the 
trial." A month afte r th e divorc e sh e slashed he r wrists . In he r late r year s 
she continued t o have problems, and i n 1962 she died from "a n accidenta l 
overdose o f barbiturates" a t he r apartmen t i n West Pal m Beach , nea r he r 
socialite mother's home . 

The actual trial was hard o n the aging Darrow's health , and h e became 
ill, necessitating a brief continuance. But his intellectual vigor and persua -
sive advocacy were still apparent t o all . Legally, the defense was temporar y 
insanity. Tw o psychiatrist s testifie d tha t Lieutenan t Massi e acte d i n " a 
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walking daze , i n whic h a  perso n ma y mov e about , bu t i s no t awar e o f 
what i s happening " an d tha t hi s ac t wa s "a n uncontrollabl e impulse. " 
Emotionally, the defense was the "unwritten law." This appeal found som e 
sympathetic ear s in th e all-male jury. The jury, consisting o f seven white s 
all bor n o n th e mainland , thre e Chinese , on e Portuguese , an d onl y on e 
Hawaiian, rejecte d th e murde r charg e bu t brough t i n a  verdic t o f man -
slaughter, wit h a  recommendatio n o f leniency . Th e judg e sentence d th e 
defendants t o te n year s i n priso n bu t allowe d the m t o sta y fre e o n bai l 
while their lawyers prepared t o fil e legal motions . 

The trial and verdict were reported by newspapers across the mainland . 
The America n politica l establishmen t wa s outrage d tha t ther e ha d bee n 
any verdic t o f guil t a t all . Senato r Lewi s o f Illinoi s calle d fo r Presiden t 
Herbert Hoove r to investigate the injustice, and Congressman Thatche r o f 
Kentucky circulate d a  petitio n i n th e Hous e o f Representative s callin g 
upon th e governo r o f Hawai i t o pardo n th e fou r defendants . Th e Hous e 
Territories Committee voted fo r a  widespread investigatio n o f the govern -
ment o f Hawaii . Politician s i n Hawai i buckle d unde r th e pressure . Th e 
attorney genera l o f Hawai i visited Darro w a t hi s hote l an d urge d hi m t o 
bring hi s client s t o th e governor' s office . Whe n the y me t wit h Governo r 
Judd, he commuted th e ten-year sentenc e to one hour . 

Darrow wa s aske d t o sta y in Hawai i and , fo r a  fee , hel p prosecut e th e 
remaining thre e youn g me n charge d wit h rapin g Thali a Massie . Bu t h e 
refused, sayin g he had never prosecuted anyon e and was not going to star t 
now. He then helped persuade Thalia Massie to forgo the strain of another 
trial, t o pu t th e whol e inciden t behin d he r an d retur n t o th e states . Sh e 
did so , and charge s were dismissed agains t th e three men . 

Looking back a t th e trial , we mus t as k why Darrow di d no t choos e t o 
use a  whit e rag e defense . Th e answe r i s clear : Darro w understoo d tha t 
such a  strateg y wa s doome d t o failure . A  defens e base d o n Lieutenan t 
Massie's or sailo r Jones' s racial hatred would no t elici t sympathy. Unlike a 
black rag e defense , i t would no t expos e how society oppressed th e defen -
dants. Instead, such a  defense would sho w how the defendants themselve s 
benefited from  racia l discrimination . Th e whit e rag e defens e als o woul d 
have exposed the defendants ' idea s of racial superiority, highlighting thei r 
bigotry, their arrogance , and thei r disdai n fo r Hawaii' s people o f color . 

Darrow wen t t o considerabl e length s t o kee p an y mention o f rac e ou t 
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of the trial . In hi s autobiography, h e states that h e considered pickin g th e 
jury the most important part of the case, and he is quite frank i n admitting 
that he tried t o ge t white men o n the jury and t o disqualify nonwhites . In 
total contrast t o hi s defense i n the Swee t trials, in the Massie case Darro w 
did no t allo w an y "questio n o f race " t o b e discusse d i n th e tria l becaus e 
he fel t "i t woul d hav e bee n fata l t o ou r sid e t o le t anythin g o f tha t sor t 
creep in. " H e adopte d suc h a  strategy becaus e h e kne w tha t a  white rag e 
defense roote d i n rac e hatre d wa s a  losing proposition , a s i t would b e i n 
Dershowitz's hypothetical case of a white skinhead charged with assaultin g 
or murderin g a  perso n o f color . Dershowitz' s hypothetica l cas e i s no t a 
serious and realistic criticism of the black rage defense. No successful blac k 
rage defense ha s been based o n rac e hatred. Rather , the defense i s used t o 
explain ho w racia l an d economi c oppressio n caus e a  person t o commi t a 
crime. 

The fac t tha t Darrow' s defens e o f Lieutenan t Massi e an d cohort s pu t 
him o n th e wrong sid e of the mos t raciall y charged tria l i n the history o f 
Hawaii raise s importan t question s regardin g lawyers ' responsibilit y t o 
their client s and t o society . The values one i s defending an d th e message s 
one i s sendin g t o th e publi c ar e critica l t o a  lawye r embarkin g upo n a 
white rage  o r blac k rag e defense . Examinin g Darrow' s action s ca n she d 
some light on these issues and help advocates think through thei r politica l 
responsibilities when makin g a  choice to defend someone . 

How di d Clarenc e Darrow , a  ma n wh o dedicate d hi s lif e t o fighting 
injustice, en d u p i n the final case of his career implicitly supporting racia l 
prejudice? Darro w wa s onc e describe d b y th e grea t Africa n America n 
scholar an d activis t W . E . B . Du Boi s a s "on e o f th e fe w whit e fol k wit h 
whom I  fel t quit e fre e t o discus s matter s o f rac e an d class. " Why was h e 
blind t o the negative rol e he played i n the Massie case? The answer lie s in 
the culture of American law. Lawyers are taught that their first and utmos t 
responsibility i s to their client . This principle o f American la w has a posi-
tive and negativ e side . On th e positiv e side , i t allow s lawyers to represen t 
people whom the state would crush. We have only to look at other nation s 
to se e how politica l dissident s an d allege d criminal s ar e arrested , impris -
oned, eve n execute d withou t an y semblanc e o f du e process . I n a  natio n 
where lawyers are not allowed to represent thei r clients forcefully, th e state 
inevitably destroys the life of the innocent a s well as the guilty . 
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American defens e lawyers are part o f a tradition tha t respect s individu -
als and i s suspicious o f state power. When a  public defende r i n a n empt y 
courtroom i n a  small count y stand s u p t o a  dictatorial judge o r a n over -
reaching prosecutor , sh e is part o f a  historical struggl e agains t th e growt h 
of the police state. Legal culture encourages lawyers to defend thei r client s 
vigorously an d passionatel y whethe r the y b e politica l pariahs , destitut e 
immigrants, or crazed criminals. It can be an emotionally difficult job , but 
it is essential to a  democracy . 

The negativ e sid e o f the emphasi s o n advocac y an d winnin g i s tha t i t 
can produc e lawyer s who g o beyond th e bounds o f morality t o wi n thei r 
cases. I t als o create s lawyer s who, like leeches suckin g blood , dra w suste -
nance from confrontation . Instea d of looking for ways to mediate conflict , 
they jump int o battle blindly pushing fo r th e win, often leavin g emotion -
ally scarred bodie s strew n behin d them , includin g those o f their ow n cli -
ents. Lawyer s ofte n refe r t o thei r victorie s an d losse s a s thei r "trac k re -
cord," as if the lives of their clients were part o f some sort of athletic game 
in which the attorneys were shooting fo r a n all-sta r position . 

A key feature o f ou r lega l cultur e i s that lawyer s ca n b e o n eithe r sid e 
of a n argument . Lawyer s ar e taugh t tha t i t i s acceptabl e t o represen t 
women suing a corporation fo r discrimination i n hiring one day, and the n 
turn around the next day and defend a  corporation agains t discriminatio n 
claims. In law school, during moo t cour t exercise s minority student s wil l 
often b e assigned to defend allege d discriminatory practices. The rational e 
given is that i t will sharpen thei r advocac y skills, but the political messag e 
is that a  lawyer has a duty to represent an y side of a case. When I  told on e 
of m y la w professors tha t whe n I  became a  lawyer I  would no t defen d a 
Nazi, the following exchang e took place : 

Professor: "You are not playing the game." 
Student: "It's not a game to me." 
Professor: "Then maybe you should not be allowed to play." 

This kin d o f teachin g an d indoctrinatio n produce s lawyer s who fee l free 
to disregard the socia l consequences o f their actions . 

Darrow's weaknes s i n th e Massi e cas e wa s characteristi c o f thi s lega l 
culture a s he faile d t o examin e hi s action s i n th e hars h ligh t o f the racia l 
and politica l realitie s of the islands. In his autobiography he discussed th e 
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historical exploitation o f the Hawaiians, but he kept his eyes closed to th e 
influences o f that history on the Massie case. 

Darrow ha d totall y committe d himsel f t o hi s client' s vie w o f the case . 
In orde r t o d o that , h e ha d t o accep t th e whit e Nav y lieutenant's vie w o f 
Hawaii. His blind commitmen t t o Massie influenced hi s trial strategy in a 
manner tha t man y woul d conside r racist . Darro w understoo d tha t rac e 
prejudice wa s par t o f th e case . He said , "I t ha d t o b e admitte d tha t th e 
race questio n wa s a  disturbin g facto r i n th e case. " Bu t h e trie d t o she d 
himself o f any responsibility fo r supportin g prejudic e by his exclamation s 
that he , personally, had n o racia l bias and di d no t hav e any "race feeling " 
growing out o f the case. 

Darrow wrote that Joseph Kahahawai's funeral wa s the largest ever held 
on th e islands , except those fo r a  prince o r princess . He had jumped int o 
a case that symbolize d rac e relations in Hawaii . By defending a n outrage d 
white ma n wh o admittedl y kille d a  brow n ma n who m h e believe d ha d 
raped "his " white woman, Darro w became par t o f a  long, ugly , historica l 
tradition o f white supremacy. U.S. history is replete with examples of bru-
tal beatings, castration , an d lynchin g o f me n an d boy s o f colo r wh o jus t 
talked to , muc h les s had se x with, whit e women . B y relying o n th e "un -
written law, " by hiding the racia l aspect s o f the case , and b y keeping Ha -
waiians of f th e jury , Darro w wa s par t o f a  proces s tha t supporte d racia l 
oppression. 

Except fo r th e Massi e case , Darrow's professiona l lif e i s an exampl e o f 
a lawyer who did not give up or seriously compromise his political princi-
ples whe n defendin g a  client . Attorney s fac e issue s o f racial , class , an d 
gender stereotypin g i n man y cases . They should no t hid e behind a  shield 
emblazoned wit h th e sloga n "D o Anythin g t o Win. " Lawyer s ca n hol d 
dear the tradition o f staunch advocac y but no t accep t the notion tha t i t is 
supportable t o represent anyon e in any way that result s in victory. 3 

A fairly recen t Californi a whit e rag e case sheds additiona l ligh t o n th e 
unfeasibility o f a  defense base d o n rac e hatred . Th e tow n o f Novato , less 
than an hour north o f San Francisco, is often describe d as a quiet, affluent , 
bedroom community . It s tranquilit y wa s shattere d o n Novembe r 8 , 1995. 
On that day, Robert Page, an unemployed twenty-five-year-old whit e man , 
woke up and decided he was going to kill a Chinese man. At approximately 
noon h e entere d th e parkin g lo t o f a  supermarket , wher e h e sa w twenty -
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three-year-old Edd y Wu. Page ran a t Wu, grabbed hi m fro m behind , an d 
stabbed hi m twic e i n th e bac k with a  long knife . W u ra n int o th e super -
market for safety , but Page ran after him and stabbed him two more times, 
puncturing hi s lung. Fortunately , Wu survived . Stor e employee s followe d 
Page for four blocks as he walked away wielding the ten-inch bloody knife . 
They wave d dow n a n unarme d communit y servic e officer , wh o ordere d 
Page to lie down on the street. Page complied an d soon patrol cars arrived 
and arreste d him . Pag e tol d th e polic e h e wa s a  whit e supremacist , an d 
that he did it "to defend ou r country." In the statement he gave the police, 
he wrote the following: "I t al l started this morning. I  didn't have anythin g 
when I  woke up . No friend s wer e around . I t seeme d tha t n o on e wante d 
to be around me . So I figured  . . . I' m gonn a g o kill me a  Chinaman. " 

A week before th e attack , Page had walked of f hi s job a s a  meat carve r 
at a local Hof Brau, muttering tha t he did not ge t any respect. His mothe r 
told th e polic e tha t a  few day s before th e stabbin g sh e had move d ou t o f 
the hom e the y were sharin g becaus e h e ha d bee n "actin g strangely " an d 
had threatened her . She was afraid h e might hurt her or his own two-year -
old son . 

A fe w month s afte r th e arrest , Pag e ple d guilt y t o attempte d murde r 
that wa s raciall y motivated . H e wa s sentence d t o eleve n year s i n prison . 
Page ha d committe d wha t i s termed a  "hat e crime. " Mor e tha n hal f th e 
states have passed laws making acts of violence against property or persons 
because of race or religion  a separat e crime . Fo r example , i n Californi a i f 
one commit s a  murde r fo r reason s o f race , color , religion , o r nationa l 
origin, the punishment i s death. 

The Californi a pena l cod e makes i t a  crime to interfere wit h a  person' s 
constitutional right s or damage his or her property because of the person's 
race, color, religion , ancestry , nationa l origin , gender , disability , o r sexua l 
orientation. There are also enhancement cod e sections, under which addi -
tional year s i n priso n ar e adde d t o th e tim e a  defendan t receive s i f th e 
crime i s proven t o be a  hate crime . According t o FB I data , i n 199 4 blacks 
and Jew s were th e mai n target s o f hat e crimes . I n tha t yea r alone , 2,10 0 
hate crime s agains t black s an d 90 8 agains t Jew s were reporte d an d hat e 
crimes agains t Asian s ros e b y 3 5 percent. (Th e shar p increas e i n crime s 
against Asian s ma y b e th e resul t o f recen t politica l campaign s tha t hav e 
put fort h stron g antiimmigran t proposal s an d rhetoric. ) Whe n analyzin g 
hate crime statutes , i t i s important t o not e tha t prosecution s ar e not lim -
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ited t o whites ; black s an d Latino s hav e als o bee n charge d unde r thes e 
penal codes in California . 

The fac t tha t thes e statute s exis t mean s tha t a  defens e base d o n rac e 
hatred would run int o serious obstacles. First, if the defendant admit s tha t 
his motivatio n wa s racial , h e woul d b e settin g himsel f u p fo r additiona l 
charges an d a  mor e sever e sentenc e i f convicted . Second , a  hat e crim e 
charge allows the prosecuto r t o tak e the offensive . A  district attorne y ca n 
properly put th e philosophy an d idea s of the defendan t o n trial . Evidence 
toward proving the defendant's bigotry and race hatred motive is admissi-
ble. Whe n th e prosecuto r charge s th e defendan t wit h a  hat e crime , h e 
changes the atmospher e o f the courtroom . A  white rag e defens e tha t de -
velops environmenta l reason s fo r th e crim e will  mos t likel y be viewed a s 
an attempt t o justify racia l hatred . 

Some critics of the black rage defense argu e that white rage defenses o f 
hate crimes have been successful . The y refer t o the jury acquittals of white 
men wh o sho t civi l rights activist s i n th e Sout h i n th e sixties . They poin t 
to Sherif f Lawrenc e Raine y an d som e o f hi s associates , wh o wer e foun d 
not guilty of charges relating to the murder o f black and Jewish civil rights 
workers James Chaney, Michael Schwerner, and Andrew Goodman durin g 
Mississippi Freedo m Summe r i n 1964 . They als o cal l attentio n t o Byro n 
de la Beckwith , who assassinate d NAAC P leade r Medga r Ever s in Missis -
sippi in 1963. Beckwith was tried twice during the sixties for murder . Bot h 
trials resulted in hung juries. Finally in 1995, with the help of new evidence 
and a n integrated jury, he was convicted . 

State of  Georgia  v. Bruener y a  les s publicize d cas e tha n Rainey Js an d 
Beckwith's, is more typical of the kind of cases commentators us e to criti -
cize the black rage defense. In 1968, a deputy sheriff i n Thomasville, Geor -
gia, arrested a  small, young black ma n fo r a  parking violation . A t the jai l 
the deputy attacke d th e young man fro m behind , splittin g open hi s skull . 
He then too k th e man' s twent y dollar s fo r th e parkin g fin e an d sen t hi m 
home bleedin g fro m th e hea d sayin g "tha t will  teac h yo u t o sa y 'yes> sir ' 
and 'no , sir.' " 

Because o f thei r newl y wo n votin g rights , th e blac k communit y ha d 
some leverage in Thomasville. The liberal white solicitor general agreed t o 
prosecute the deputy for assaul t an d battery but di d no t want to be in th e 
public positio n o f handling th e cas e himself . S o he asked  legendar y civi l 
rights lawye r C . B . Kin g t o com e fro m hi s privat e practic e i n Albany , 
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Georgia, and prosecute the case. King, an African American , was the onl y 
attorney i n al l of southwes t Georgi a wh o woul d handl e civi l right s cases . 
Blacks and whites alike attested t o his courage and eloquence . Every sum-
mer, la w student s fro m aroun d th e countr y woul d com e t o Alban y t o 
volunteer i n hi s office . Amon g King' s alumn i ar e U.S . solicito r genera l 
Drew Day s III , forme r U.S . congresswoman Elizabet h Holtzman , critica l 
race scholar Charles Lawrence, Dennis Roberts , the first white law student 
from th e Nort h t o g o t o th e Sout h t o d o civi l right s work , an d man y 
others who became committed , progressive attorneys . 

King an d thre e o f hi s la w studen t intern s entere d th e Thomasvill e 
courtroom an d wer e greete d b y the unusua l sigh t o f black peopl e sittin g 
in the spectator section . The jury pool was all white, and twelve men were 
seated to be jurors. King presented a n overwhelmin g cas e against Deput y 
Sheriff Bruener . In spite of the evidence, however, the jury deliberated just 
ten minutes and delivered a  verdict o f not guilty . 

Rainey, Beckwith , an d Bruene r ar e al l example s o f th e miscarriag e o f 
justice because of white supremacy. But the critics are incorrect when the y 
use these types of cases as examples of white rage defenses. The defendant s 
did no t admi t thei r participatio n i n the crimes and the n argu e white rag e 
as their defense . Sherif f Raine y and th e others relie d o n th e traditiona l " I 
didn't d o it " defens e an d hope d tha t th e all-whit e juries would disregar d 
the facts an d protect the white defendants. The subtext o f the defense wa s 
an appea l to racism, but tha t i s not comparabl e t o the black rage defense , 
nor t o th e hypothetica l whit e rag e case s describe d b y Dershowit z an d 
other critics . In a black rage case, the defendant admit s the act and argue s 
that the social context must be taken into legal consideration. Steven Rob-
inson admitted the bank robbery; James Johnson admitte d the homicides ; 
Henry Swee t admitted shootin g int o the crowd. Rainey and Beckwith , o n 
the othe r hand , attempte d t o hide th e truth . Th e black rag e defens e i s so 
powerful precisel y because the accused admits his actions. Whereas Rainey 
hid th e racia l and socia l factor s tha t le d him t o kil l the three young men , 
the blac k rag e defens e seek s t o explore , wit h th e jury , th e entir e socia l 
context of a crime. For these reasons, the defenses o f Rainey and Beckwit h 
cannot b e equate d wit h th e black rag e defense , an d the y do no t offe r th e 
basis for a  valid critique . 

Let u s mov e fro m Mississipp i t o Souther n California , an d fro m th e 
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sixties t o th e nineties . Th e acquittal s o f th e polic e officer s wh o brutall y 
beat Rodne y Kin g can b e analogize d t o th e case s i n Mississippi . Th e Lo s 
Angeles police officers di d not argu e that they were expressing their ange r 
at African Americans , tha t the y were actin g ou t o f racia l frustratio n an d 
hate. They argued the opposite—that the y were not racists . Their defens e 
was tha t th e viciou s beatin g wa s a  us e o f reasonabl e polic e forc e i n a n 
attempt t o subdu e a  criminal (no t a  "black" criminal ) wh o wa s violentl y 
resisting a legal arrest. If they had followe d Dershowitz' s hypothetical an d 
argued tha t whit e rag e was the reaso n fo r thei r actions , even a n all-whit e 
Simi Valley jury would have convicted them . Looking at the cases of Mas-
sie, Page, Rainey, Beckwith, Bruener, and the California polic e officers , w e 
can se e the implausibilit y o f a  race hatred defense . Suc h a  defense bring s 
out th e wors t abou t th e defendant . I t bring s ou t al l th e twisted , viciou s 
parts of the person. A strategy that i s based o n white supremacy doe s no t 
reveal the pain o f being oppressed because white supremacy is the histori-
cal doctrine of the oppressor . To the extent that suc h a  defense inform s u s 
that racis m warps th e racis t himself , i t may have some socia l value, but i t 
would stil l be offensive t o a  jury. As long as the defendan t hold s ont o hi s 
racial hatred , ther e i s no potentia l fo r th e defens e t o enlarg e th e huma n 
spirit. Ther e i s no potentia l t o evok e a  jury's empathy . I t i s a  repugnan t 
defense. Deaco n Jones , who sho t Josep h Kahahawa i i n col d blood , coul d 
not have been acquitted using a white rage defense, nor could Robert Page 
be acquitte d o f stabbin g Edd y W u i n th e back . A n all-whit e Mississipp i 
jury would not have acquitted Beckwith i f he had admitted gunnin g dow n 
Medgar Evers . Eve n i n Sherif f Rainey' s trial , Deput y Sherif f Ceci l Pric e 
and si x o f th e coconspirator s wer e convicte d b y a n all-whit e Mississipp i 
jury and given prison sentence s ranging from thre e to ten years. 

The black rage defense i s brought by a person who i s a victim o f white 
supremacy. Th e blac k rag e defens e ha s bee n successfu l becaus e i t show s 
the jury the social wreckage caused by racism. I t brings to light the heart -
ache, agony, and righteou s ange r fel t by the oppressed . Blac k rage is not a 
defense base d o n a  philosophy o f racia l superiority . We should no t aban -
don i t because of the empty threat that white supremacists will use a white 
rage defense . 



A criminal i s not different fro m 
yourself. Indeed, if you turn th e 
searchlight inward and look into 
your soul , you will find tha t the 
difference i s only one of degree. 
—Mohandas Gandh i 

Chapter 1 2 

White Rage—D o Prison s Cause Crime? 

Alan Dershowitz' s criticis m o f th e blac k rag e defens e i s no t convincing . 
However, ther e i s anothe r criticis m tha t doe s hav e som e validity . I n la w 
school i t i s calle d th e "slipper y slope. " Thi s criticis m speak s t o th e fea r 
that once the legal system permits a  black rage defense, we will slide head-
long dow n a  slipper y slop e an d find  ourselve s allowin g Latinos , Asians , 
Native Americans , an d poo r white s t o us e a  comparabl e defense . Thi s 
critique is supportable. The answer to it is that a person of any race should 
be allowe d t o tr y t o persuad e a  jur y tha t sever e environmenta l factor s 
contributed t o a  crimina l act . Thi s i s wha t Davi d Bazelo n an d Richar d 
Delgado have argued—that th e causa l relationship between environmen t 
and crim e shoul d b e recognize d i n variou s form s o f lega l defense . Th e 
black rage-type defens e i s no more limited to African American s than ar e 
civil rights . Rathe r tha n worr y abou t slidin g dow n a  slipper y slop e int o 
disaster, w e shoul d embrac e th e possibilitie s create d b y th e expansio n o f 
the black rage defense. 1 

A case I tried i n 1974 reveals the use of a white rag e defense no t base d 
on rac e hatred . A  few month s earlie r I  had los t a  black rag e case . I t ha d 
been a  retria l o n a  charg e o f bank robbery , afte r a  previous hun g jury . I 
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was sittin g i n th e la w collectiv e offic e readin g a  lette r fro m th e twenty -
four-year-old convicte d bank robber . He wrote that the black rage defens e 
had opene d hi s eye s to hi s destructiv e behavior . Sittin g throug h th e tw o 
trials an d listenin g t o ou r presentatio n o f hi s lif e ha d give n hi m insigh t 
into th e unresolve d problem s o f hi s youth . H e no w fel t h e coul d under -
stand wh y h e ha d robbe d th e bank . Instea d o f lyin g o n hi s priso n co t 
blaming society , h e wanted t o work o n improvin g hi s life . Fro m dee p i n 
his heart he thanked the psychologist who had helped him understand hi s 
life. I  have always fel t tha t a  collateral benefi t o f the black rag e defense i s 
the perspective i t provides the defendants o n thei r lives . Alan's letter sup -
ported tha t belief of mine and eased the pain o f losing his case and watch-
ing the judge sentence this decent young man t o five years in prison . 

A few hours after readin g Alan's letter, I  received a call from th e federa l 
public defenders . I  ha d bee n appointe d t o represen t a  whit e ex-convic t 
charged with robbin g si x banks an d saving s and loa n offices . I  drove ove r 
to Sa n Francisc o Count y Jai l and me t Joh n Zimmerman. 2 H e was thirty -
two year s old , o f Germa n an d Italia n extraction . H e ha d a  cracke d fron t 
tooth an d lon g hair , string y an d dirt y fro m day s i n jail . H e ha d spen t 
almost al l o f th e las t fourtee n year s i n variou s prisons . I t wa s m y first 
contact wit h a  long-ter m convict , an d hi s first  experienc e wit h a  sixtie s 
generation lawyer . Sitting in the claustrophobic intervie w room, we began 
to interac t an d afte r hal f a n hou r eac h o f u s had le t hi s guar d down . H e 
admitted h e ha d committe d th e robberies , an d volunteere d tha t h e ha d 
also don e on e i n souther n California . John' s stor y wa s engrossing , an d I 
began t o conside r a n environmenta l defense . Hi s focu s wa s on "jus t get -
ting it over with." His parole was sure to be revoked, and he would be pu t 
back in Sa n Quenti n Priso n o n hi s origina l stat e cour t sentenc e o f five to 
life fo r drug-relate d robberies . "I'l l plea d guilt y i f they'l l giv e m e te n 
years," he said. I responded tha t I  wanted t o do some research o n hi s case 
because I  had a  psychiatric defens e i n mind . "G o ahea d i f you want , bu t 
I'm no t holdin g m y breath," he replied . "Whe n will  you se e me again? " I 
told him I' d se e him i n cour t i n a  few days and explai n m y ideas. 

During th e nex t tw o month s I  visite d Joh n a s ofte n a s m y schedul e 
permitted. I  read the discovery materials I  had receive d from th e prosecu -
tion, talked to John's drug rehabilitation counselor , spoke to his girlfrien d 
and fathe r i n souther n California , consulte d wit h a  psychologis t frien d 
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who wa s a n exper t i n dru g abuse , obtaine d John' s artwork , an d rea d hi s 
poetry. I  began t o understan d John' s lif e a s a  poo r whit e perso n ("whit e 
trash" t o som e people ) wh o wa s shape d an d misshape d b y hi s environ -
ment. Hi s poe m abou t Sa n Quenti n reinforce d m y ide a tha t hi s years i n 
prison ha d substantiall y contributed t o his abnormal menta l state . 

"Quentin" The prison by the bay: 
A relic of man's past 
A monument to man's disgrace 
Of man's neglected task. 
An old and dreary, filthy place, 
Where men walk under guns. 
Where pain and hate corrupt their minds, 
and dampness rots their lungs. 
"Quentin" you're a stinking place, 
as foul as a sewage drain 
and those of you who keep its gate, 
Will never be clean of shame. 

At ou r firs t meeting , Joh n describe d ho w h e fel t durin g th e robberies . 
He said tha t h e had develope d tw o personalities i n prison . On e was Abd-
errahman, a  ma n o f peace . Th e othe r wa s Alema n (Spanis h fo r "Ger -
man"), wh o wa s th e strong , toug h barbaria n tha t woul d protec t hi m 
against the violence of prison. When h e committed th e bank robberie s h e 
felt himsel f shiftin g t o Aleman , an d h e experience d th e robberie s a s a n 
outsider, a s though h e were watching someone else . He described i t a s an 
out-of-body experience , like he was watching a  television sho w o f a  rob -
bery. I  fel t h e was telling m e the trut h an d th e psychologis t agreed , diag -
nosing Joh n a s a  schizotypa l personality . I  wa s read y t o g o t o trial , bu t 
John jus t wante d t o plea d guilty . Th e U.S.  attorne y handlin g th e cas e 
agreed t o recommen d a  ten-year sentenc e t o ru n concurren t wit h John' s 
state sentence. The judge, a recent Reagan appointee to the federa l bench , 
had a  reputation a s a n extremel y conservativ e ma n wh o gav e harsh sen -
tences. In chamber s the prosecutor lai d ou t th e terms o f the deal , but th e 
judge said , "Hel l no!" The prosecutor asked  m e i f my client would accep t 
a fifteen-year  sentence . I  said , "Yes. " But th e judge woul d no t b e moved . 
"I am going to make an example of him. He gets the maximum o f twenty-
five years." I implored th e judge to reconsider ; the clien t would no t plea d 
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guilty if all he would be getting in retur n wa s the maximum sentence . H e 
would have nothing to lose by going to trial . The judge was adamant, an d 
in orde r t o pressur e Joh n t o plea d guilt y h e se t th e tria l t o begi n i n jus t 
three days . As we left chamber s th e prosecutor wa s furious. H e could no t 
believe that he had to prepare a trial in only three days when the defendan t 
had been ready to accept a fifteen-year sentence. Fortunately, I  had alread y 
prepared for tria l in case plea negotiation failed . But even with a  headstart 
on th e prosecutor , m y weeken d woul d consis t o f fourteen-hou r day s o f 
hectic, intense, and challengin g work . 

We selected a  jury o n Monda y an d began tria l the nex t morning . Joh n 
had given me a portrait o f him draw n by a fellow inmate. It was stunning. 
John looked like Jesus, with long hair and a  large teardrop fallin g from hi s 
eye. Ther e wer e seve n cobra s comin g ou t o f hi s head . Th e border s wer e 
filled with ancien t symbol s suc h a s th e Sta r o f Davi d an d th e yin-yan g 
circle. There was an alphabe t Joh n ha d created . And o n th e bottom wer e 
the following words : 

WANTED DEA D 

For Bank Robbery and Treason 
ABDERRAHMAN, Warrior Priest of the 

Seventh Tribe of Man i s Guilty of 
LOVE, COMPASSIO N an d BELIE F i n 
UNIVERSAL BROTHERHOOD . T o B e 

Considered Armed and Dangerous, 
Armed and Dangerous, Armed and Dangerous. 

I ha d th e drawin g blow n u p t o poste r size . Whe n th e U.S.  attorne y 
finished hi s opening , I  immediatel y walke d ove r t o th e jur y bo x t o gra b 
their attentio n an d brea k th e momentu m th e prosecuto r ha d achieved . I 
began m y opening. "Sometimes i n orde r t o understand a  crime you mus t 
understand the man charged with that crime. In this case that man is John 
Zimmerman, wh o i s Alema n th e Gladiato r an d Abderrahman , Warrio r 
Priest i n the Seventh Tribe of Man." 

The judge was staring a t m e coldly . I  reminded mysel f o f that ol d En -
glish barrister Rumpole' s advice , "Fearlessness is the number on e essentia l 
of an advocate, " and I  walked ove r to the ease l and uncovere d th e poster . 
"This picture was designed by the defendant an d draw n b y a cellmate. It s 
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relevance wil l b e explaine d t o yo u late r durin g th e presentatio n o f testi -
mony. For now, let me briefly discus s the evidence which will show how a 
small, sensitive , asthmati c twelve-year-ol d name d Joh n Zimmerma n be -
came Abderrahman, pries t an d witch in the Seventh Tribe of Man." 

I move d awa y from th e ease l an d stoo d a  few fee t fro m th e jury box , 
leaving th e dramati c poste r behin d m e fo r th e juror s t o loo k at . Afte r 
telling th e stor y o f John' s life , I  highlighte d th e psychologica l testimon y 
and it s lega l relevance . A s I  concluded , I  attempte d t o creat e a n atmo -
sphere o f serious reflection an d to pique the curiosity of the jurors. 

At the end of the trial we hope that we have given you an insigh t int o 
prison life, an insight into the plague of drug abuse sweeping our country, 
and an insigh t int o John Zimmerman. Fo r if you understand thi s man [ I 
now stood directl y behind Joh n s o that th e jurors would hav e to look a t 
him], then I  believe you will find tha t the government has not proved be-
yond a  reasonable doubt tha t he could control his conduct a t the time he 
robbed those banks, and therefore h e will be entitled, unde r the law, to a 
verdict of not guilty. 

The prosecutor' s cas e wa s clear-cut . H e showe d photo s fro m th e sur -
veillance cameras an d brough t witnesse s to establis h tha t Joh n robbe d al l 
six financial  institutions . Th e governmen t psychiatris t testifie d tha t Joh n 
did no t suffe r fro m an y psychoti c conditio n an d wa s abl e t o contro l hi s 
actions a t the time of the crimes . 

The nex t da y w e bega n t o presen t ou r evidence . A s Joh n sa w that , 
unlike all the previous authority figures in his life, I recognized the positive 
parts of his personality, he opened u p and embrace d ou r tria l strategy . 

John Zimmerma n coul d hav e been describe d a s a  pitiful , wea k heroi n 
addict wh o ha d bee n a  pett y crimina l sinc e th e ag e o f fifteen  an d ha d 
finally flipped  out . O r h e coul d b e describe d a s a  frightened , talented , 
sensitive person who was unable to cope with the violence of his environ -
ment. I  chose the latter . 

John gre w up i n a  rough, whit e working-class neighborhoo d i n whic h 
gangs predominated. He was a small, skinny kid with asthma. His German 
father, a  short , toug h man , an d hi s Sicilia n mothe r provide d fo r hi m bu t 
could not protect him from hi s environment. His father insiste d that John , 
his only son, take karate lessons so that h e would no t be a  "chicken." 
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On th e border s o f hi s neighborhoo d wa s a  Mexica n gang , "Lo s Pa -
chucos," an d a  black gang , "Littl e Watts. " Som e o f hi s schoolmate s wer e 
in a gang called the "Dogpatch." At thirteen, for protection , he joined on e 
of the "rat-packs" called the "Quakers." He took part i n gang wars, always 
terrified h e would be badly hurt, but unabl e to find a  way out o f the gang. 
He smoked po t an d a t fifteen began t o use heroin t o tranquilize hi s fears . 
At seventeen h e was put i n a  reformatory fo r pett y thefts . 

At ninetee n h e wa s release d fro m th e Presto n Schoo l o f Industr y an d 
began to use heroin regularly . Soon afterward s h e was arrested fo r being a 
heroin addic t an d sen t t o a n adul t jail . The court s rule d tha t i t was not a 
crime just to be a drug addict ; they required tha t a n arres t be made based 
on possession o r sal e of a drug. Therefore , Joh n was released. He was ou t 
for eightee n months , during which time he developed a  heavy drug habit , 
using a  quarte r o f a n ounc e o f pure heroi n eac h day . He wa s arreste d i n 
Texas fo r smugglin g one-hal f ounc e o f heroi n an d wa s sen t t o a  federa l 
prison fo r five years. There, the Aryan Brotherhood , a  white supremacis t 
prison gang , tried t o recrui t him , but h e refused t o join. 

He was transferred t o McNeil Island. On the way there, they stopped a t 
the San Diego County Jail , where he had hi s first  out-of-body experience . 
John wa s i n pai n an d praye d fo r help . H e hear d a  voice i n hi s hea d tha t 
said he could stop the pain and have knowledge and happiness if he would 
serve "Him. " 

Arriving a t McNeil Island , he was put i n a  cell with a  charismatic con -
vict know n a s "Wizard. " Joh n helpe d hi m organiz e th e Sevent h Trib e o f 
Man, name d afte r a n ancien t grou p o f magician s tha t the y believe d ha d 
disappeared fro m th e fac e o f earth . The y practice d communa l LS D trip s 
and the n woul d hav e group therap y unde r th e Wizard' s leadership . The y 
smuggled methedrin e (speed ) an d LS D (acid ) int o th e prison . Joh n use d 
acid tw o t o thre e time s a  week , ofte n takin g si x time s th e norma l dose . 
There wer e te n inmate s i n th e cell . Someon e stol e som e pain t an d the y 
drew a zodiac on their cell floor and painted religious symbols on the bars. 
John rea d books , meditated , studie d Easter n religions , painted, becam e a 
vegetarian, and vowed never to physically injure anothe r person or animal, 
not eve n the big black bugs that crawle d throug h hi s cell. 

John wa s release d i n 1968 . In hi s mid-twenties , wit h n o skill s fo r em -
ployment o r socia l success , h e bega n usin g heroi n again . Withi n a  fe w 
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months h e wa s hooked . H e bega n t o stea l t o suppor t hi s habi t o f on e 
hundred dollar s a  day . He wa s caugh t an d charge d wit h robbin g tw o fi -
nance companie s an d a  donut shop . He tol d hi s publi c defende r tha t h e 
felt strang e doin g th e robberies , lik e h e wa s "watchin g tw o movie s a t 
once," one o f the robbery and th e othe r o f him watchin g the crim e bein g 
committed by someone else. The lawyer did not request that a  psychologi-
cal interview be done, and Joh n pleade d guilty . He was given five years t o 
life under California' s then-existin g indeterminat e sentencin g law. 

In prison , John' s nonviolen t behavio r an d innat e intelligenc e cam e t o 
the attentio n o f the authorities . H e was sent t o the Californi a Rehabilita -
tion Cente r ( a prison) , wher e h e becam e a  residen t dru g counselor . Be -
cause of his criticisms o f the authoritie s an d hi s testimony before a  gran d 
jury investigatio n int o priso n condition s th e Warde n exclude d hi m fro m 
the program , an d h e wa s sen t behin d th e wall s o f th e forbiddin g an d 
dangerous Sa n Quentin Prison . At San Quentin h e was again recruite d b y 
the Aryan Brotherhood . Becaus e he was German , i t was expected tha t h e 
would join thei r prison gang . But John refused . H e associated with differ -
ent races , a t on e tim e havin g a s hi s closes t frien d a  blac k inmate . H e 
communicated wit h priso n revolutionar y an d autho r Georg e Jackso n 
about how drug use inside California's prison s was being allowed in orde r 
to kee p inmate s awa y fro m th e intens e politica l organizin g the n takin g 
place. John was in San Quentin when George Jackson was shot to death by 
a guard afte r inmate s had taken ove r the Adjustment Center , a  maximu m 
security buildin g withi n Sa n Quenti n wher e Jackson , Blac k Panthe r 
Johnny Spain , the Soleda d Brothers , and othe r politicall y active prisoner s 
were isolate d an d locke d i n thei r cell s twenty-thre e hour s a  day . Afte r 
Jackson wa s killed , tension s a t th e priso n gre w an d Joh n wa s unabl e t o 
keep up his friendships wit h black inmates. He became a pariah, left nlon e 
by all sides and looked upo n wit h suspicio n by the prison officials . 

At th e trial , Joh n testifie d abou t ho w guard s manipulat e th e racis m 
among prisoner s i n orde r t o se t on e grou p agains t anothe r an d thereb y 
keep contro l by the age-old practice o f divide and conquer . 

One day , fearing fo r hi s life , alon e an d i n pain , h e calle d ou t fo r "Ale -
man." Alema n th e Gladiator , Alema n th e Barbarian , wa s a  powe r tha t 
protected John. It (or he) had receded during John's time at McNeil Island. 
But i n th e desperat e isolatio n o f Sa n Quenti n h e calle d upo n Alema n t o 
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help him. On the stand, John described hi s meeting with his strange pro -
tector: " I aske d fo r Alema n an d al l hi s ancestor s o f th e pas t t o hel p m e 
bear the load. I  signed a  treaty with him t o allo w him t o protect m e from 
harm whenever he fel t I  was, or we were, in danger. " 

After tha t visio n Joh n foun d tha t h e was able to cop e with Sa n Quen -
tin's brutality. A  friendly guar d encourage d hi m i n hi s poetry an d woul d 
secretly mai l John' s poem s t o hi s friends . Joh n too k a s hi s identit y th e 
peaceful Abderrahma n an d ha d a  symbo l o f th e warrior-pries t tattooe d 
over hi s heart . Bu t Alema n wa s alway s hovering nearby , read y t o defen d 
John agains t insults , beatings, or rape . 

Upon release from Sa n Quentin o n parole, John went to a drug rehabil -
itation center . H e wen t regularl y fo r a  few month s befor e th e cente r wa s 
closed du e t o lac k o f federa l funds . Th e ma n wh o ra n th e cente r als o 
testified an d corroborate d John' s progres s i n rehabilitation . Th e directo r 
told th e jury ho w th e cente r wa s forced t o clos e it s doors , and ho w Joh n 
and th e other s suddenl y wer e lef t wit h n o plac e t o g o an d n o on e the y 
trusted. 

John had falle n i n love with a  young woman who was living in povert y 
with her seven siblings. He tried to take care of her, but he had n o experi -
ence othe r tha n reformatory , jail , and prison . Joh n an d hi s girlfrien d go t 
a van an d drov e u p th e coas t t o th e Sa n Francisc o Ba y Area. Haunted b y 
LSD flashback s an d cas t adrif t b y th e closin g o f th e dru g rehabilitatio n 
center, he started robbin g banks, using the money to take care of his girl-
friend an d bu y heroin . H e testifie d tha t befor e an d durin g th e robberie s 
"Aleman th e Barbarian, " wh o ha d protecte d hi m i n prison , too k contro l 
of his being, and tha t h e fel t h e was watching hi s body go into th e banks, 
talk to the tellers, and walk out with the money . 

After a  series of bank robberies , John and his girlfriend drov e along the 
picturesque Pacifi c Coas t Highway . H e parke d th e va n an d the y wen t t o 
sleep. It was late at night when suddenl y John heard pounding on the side 
of the van. He opened the door and through th e bright headlights lightin g 
up his van, he saw eight men in uniforms pointing shotguns at him. Some-
one shouted , "Police , com e ou t wit h you r hand s up! " Joh n sai d t o hi s 
terrified girlfriend , "God , it' s finally over." 

I ha d finished  direc t examinatio n o f John . As I  took m y sea t I  fel t h e 
had bee n abl e t o tel l hi s stor y an d t o communicat e hi s character . Th e 
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prosecutor ros e to begin cross-examination . H e was in a  somewhat diffi -
cult position . H e ha d n o evidenc e t o contradic t John' s descriptio n o f hi s 
life i n prison , no r coul d h e rebu t th e fact s abou t th e dru g cente r closing . 
All h e coul d d o wa s hamme r awa y a t John' s clai m tha t "Alema n too k 
control o f his body and di d th e robberies. " The prosecuto r wen t throug h 
each of the six robberies, one by one, focusing on John's rational acts , such 
as writing a demand note or asking the teller for money. He considered th e 
insanity clai m ludicrou s an d treate d Joh n wit h sarcas m an d disdain . Th e 
highlight o f the cross-examinatio n too k plac e when th e U.S . attorney at -
tacked John head-on . 

Q. "Mr. Zimmerman, wh y don't yo u chang e into Aleman righ t no w and fl y 
out of the courtroom to freedom?" 

A. "I would if I could. But I'm not that  crazy." 

Most o f th e juror s laughe d a t th e response . The y wer e laughin g with 
John an d a t tha t instan t I  kne w the y sa w hi m a s a  man , no t a s a  lying , 
dangerous convict . 

The psychologis t w e presented wa s named Jame s Daley . He was in hi s 
early thirtie s an d ha d neve r testifie d i n court . H e wa s a n exper t i n dru g 
abuse, havin g ha d extensiv e clinica l experienc e wit h heroi n addict s an d 
LSD users . Dale y wa s excellen t o n th e stand . H e described , i n term s a 
layman coul d understand , ho w LS D affects th e brain . H e explaine d ho w 
long-term us e an d larg e dose s o f LS D can caus e flashback s an d bout s o f 
extreme anxiet y fo r year s afterwards . Th e mos t tellin g point s h e mad e 
were tha t heroi n act s a s a  "super-tranquilizer " an d tha t Joh n ha d use d i t 
to relieve the terrible anxiet y and fea r h e felt . Hi s diagnosis was that Joh n 
was a  schizotypa l personality , an d tha t a s a  resul t o f tha t menta l diseas e 
he lacke d th e substantia l capacit y t o confor m hi s conduc t t o la w a t th e 
times of the bank robberies . 

A lawyer should always humanize a  client. One way I could do this was 
to enter some of John's paintings and poems into evidence. The legal basis 
of this tactic was that th e psychologis t ha d examine d the m an d relie d o n 
them, a s wel l a s th e lif e histor y an d psychiatri c reports , i n formin g hi s 
opinion a s t o insanity . Althoug h thi s wa s a  correc t lega l position , man y 
judges would no t have allowed them int o evidence because o f their desir e 
to hel p th e prosecuto r obtai n a  conviction . However , thi s judge , eve n 
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though he was proprosecution, allowed me to show the jurors three paint -
ings and t o recit e two poems. He did thi s because he fel t ou r defens e wa s 
ridiculous, and that the jury was sure to convict regardless of any evidence 
I produced o r argument s I  made. 

The paintings were quite good. The psychologist testifie d tha t based o n 
his experienc e wit h LS D users , he believe d Joh n ha d don e th e painting s 
while on LSD . This was important becaus e we had prove d tha t th e paint -
ings ha d bee n don e i n prison , whic h gav e credenc e t o John' s testimon y 
that he had acces s to LSD while inside prison . 

I read two poems to the jury. One was entitled "Th e A-Bomb Genera -
tion," which expressed his love of people and his deep-seated fea r o f death 
and th e sever e anxietie s fro m whic h h e suffered . Th e othe r poe m wa s 
about drug addiction, in which he described the psychology of the addict . 
This poe m wa s particularl y importan t t o ou r strateg y becaus e Joh n di d 
not describ e himsel f a s a  victi m o r a  helples s perso n wit h a n "illness. " 
Rather, h e too k ful l responsibilit y fo r hi s addiction , an d th e poe m con -
veyed his contempt an d self-loathin g whe n h e used drugs . 

It i s useful i n a  tria l t o injec t som e drama . Unlik e trial s o n television , 
most case s hav e lon g period s o f boredom . Th e rule s o f evidenc e ofte n 
result i n a n antisepti c presentatio n o f testimony. Lawyer s are no t allowe d 
to turn t o the jury and explai n why a piece of evidence tha t ha s just bee n 
admitted i s important. Witnesses do not necessarily testify in logical order, 
and th e on e o r tw o statement s the y mak e tha t ar e crucia l t o th e overal l 
theory o f th e cas e ca n g o unnoticed . Aroun d thre e o'cloc k i n th e after -
noon, in a warm courtroom, a  lawyer will look at the jury and one person 
will have his eyes closed while others will be watching the sparse audience, 
looking a t thei r wristwatches , o r countin g th e light s o n th e ceiling . T o 
break th e monotony , lawyer s sometime s becom e inappropriatel y theatri -
cal. Overemotional, exaggerate d action s by a lawyer do no t rin g true wit h 
a jury. In John Zimmerman' s case , the display of the paintings an d recita -
tion o f th e poem s allowe d m e t o gras p thei r attentio n withou t theatrics . 
The painting s an d poem s mad e th e tria l mor e interestin g an d genuinel y 
dramatic. Thi s wa s differen t fro m th e evidenc e the y ha d see n i n othe r 
criminal trials . I t individualize d th e case . It helped the m t o se e John a s a 
unique person , no t jus t on e o f a  thousan d ex-con s havin g troubl e ad -
justing to society . 
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The nigh t befor e th e closin g argument s I  bega n m y usua l routine . I 
helped put my kids to bed, put on the taped music, sat at the dining roo m 
table, an d finished  constructin g m y argument . I  listene d t o Bob  Dylan' s 
song "Chime s o f Freedom. " I t expresse d perfectl y th e emotiona l essenc e 
of the defense : 

Tolling for the aching whose wounds can not be nursed. 
For the countless confused, accused , misused, strung out ones and worse. 
And for every hung up person in the whole wide universe. 
And we gazed upon the Chimes of Freedom flashing . 

I wishe d I  coul d interspers e musi c wit h m y rationa l arguments . Ar t ex -
presses truth bette r than logica l discourse . 

I began to draw the landscape o f John's life. His teenage years had 
been difficul t bu t no t abnormall y harsh. His parents had loved and pro -
vided fo r him . The gang fights terrified John , but th e neighborhood ha d 
not yet degenerated int o the urban wa r zones of the nineties . When h e 
entered the penal system he was a nonviolent dru g addict . After spendin g 
half his life in prison h e had become a  crazed bank robber . I  wanted th e 
jury to make a  moral choice . Was society's disregard o f John Zimmer -
man s o substantial tha t i t had los t the right t o further criminaliz e an d 
punish him ? Although I  would no t us e those words in my closing argu -
ment, i t was the subtext o f the defense . 

As usual , I  finished  writin g abou t midnight . I  stood u p an d practice d 
delivering the closing ou t loud . I t was one hour long . I  practiced i t twice, 
so I  would no t hav e t o loo k a t m y writing table t mor e tha n a  fe w time s 
when I  was speakin g t o th e jury . I  was satisfie d wit h m y presentation . I 
was filled  with a  dee p contentment . A s I  lai d dow n t o sleep , I  fel t I  ha d 
touched anothe r man' s soul and looked forward t o passing on that under -
standing to twelve people who had neve r known th e terrible pain o f years 
in prison . 

The next morning' s closin g argument wa s an emotiona l experienc e fo r 
both Joh n an d me . I  hope d th e logic  an d reaso n o f m y argumen t ha d 
been as effective a s the emotion. A juror may bond emotionall y with you r 
presentation, bu t withou t reasonabl e argument s sh e will  no t b e abl e t o 
persuade othe r jurors . 

After tw o day s o f deliberatio n th e bailif f informe d u s th e jur y ha d 
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reached it s verdict . W e were calle d bac k int o th e large , imposin g federa l 
courtroom. We all sat in nerve-racking silence : John, myself, John's fathe r 
and girlfriend , th e prosecutor , an d th e FBI case-agent. The jury walked i n 
and took their seats. They avoided my eyes, but that meant nothing. Jurors 
rarely give away their verdict. The bailiff took the verdict from th e foreper -
son an d hande d i t to the judge. The judge rea d i t silently to himself . Was 
that a  grimace I saw fleetingly cross his face? The judge handed the verdict 
form bac k t o th e bailif f an d directe d th e defendan t t o stand . I  stoo d u p 
next t o John . The bailif f bega n readin g th e verdict—not guilt y o n al l six 
counts. John broke into a wide smile. A few of the jurors smiled a t us. The 
judge turne d t o th e jury , attemptin g t o contro l th e ange r i n hi s voice . " I 
have been a state court and federal cour t judge for ove r ten years. I believe 
in the jury system, but i n this case you have been sol d a bill of goods!" He 
abruptly stood up and strode from th e courtroom. There was total silence. 
Then a n olde r juror bega n t o cry as she put he r han d u p t o her forehea d 
and said , "I knew I shouldn't hav e voted no t guilty. " But i t was too late to 
change her vote. Because of the judge's rigidity and vindictive philosophy , 
John ha d avoide d a  guilty ple a an d a  fifteen-year  sentence . Hi s lif e stor y 
had been told and the acquitta l was a measure o f compassion an d respec t 
for hi s humanity. Standing next to me, in the county jail orange jumpsuit , 
he was a man, no t a  convict . 

The U.S . attorne y i n souther n Californi a indicte d Joh n Zimmerma n 
for th e on e bank robber y h e committe d i n hi s jurisdiction. A  public de -
fender i n Lo s Angeles name d To m Pollac k consulte d wit h Joh n an d me . 
He used a  similar environmenta l insanit y defense an d di d a n outstandin g 
job. Once again John was acquitted . 

A few months later I received a letter from John . He was back in prison . 
His stat e parol e ha d bee n revoked , a s w e ha d expected . Th e lette r rein -
forced som e o f th e reason s I  continu e t o represen t peopl e wh o commi t 
crimes. 

There i s Life , ther e i s Love , there i s Beauty , ther e i s Peace ! You are a 
Beautiful, Ba d an d deservin g Warrior... . I  love you, M y Brother , I  will 
always remember you! There is no darkness where there is a little light. 

We need no t recoi l from a  white rage defense. As the gap between ric h 
and poo r continue s t o gro w wider , an d a s prison s ar e embrace d a s th e 
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political solution to crime, more and more white people are going to find 
themselves casualties of a dysfunctional socia l system. An environmenta l 
defense focuses attention on the harsh economic inequality of capitalism. 
It wil l allo w judges an d jurie s t o facto r society' s responsibilit y int o th e 
equation of the individual and the crime. 



If you don't understan d a  person's 
culture, how can you sit there and 
judge a person? 
—A juror in the Croy 
murder tria l 

Chapter 1 3 

The Cultural Defens e and the Trials 
of Patric k Hoot y Cro y 

In recent years the media has shown increasing interest in defendants wh o 
use a  "cultura l defense " t o excuse , justify, o r mitigat e thei r crimina l con -
duct. Wha t i s a  cultura l defense ? Simpl y stated , i t i s th e us e o f socia l 
customs and beliefs to explain the behavior o f a defendant. I t is sometimes 
called social framework o r socia l context evidence. It is very similar to the 
black rage  defens e i n it s us e o f social , economic , an d psychologica l evi -
dence, bu t ther e ar e significan t differences . Th e blac k rag e defens e i s a n 
explanation of how American racism impacts on African Americans . It has 
a powerful politica l message because i t exposes the oppressive structure o f 
American economi c an d socia l life . O n th e othe r hand , som e cultura l 
defenses offe r a n explanatio n o f ho w a  foreig n cultur e affect s a  person , 
usually a n immigrant , wh o currentl y reside s i n America , comparin g tha t 
culture's more s an d lega l standard s wit h thos e o f the Unite d States . To a 
less frequent bu t significan t extent , thi s defens e i s also use d by America' s 
indigenous peoples and by those who are immersed i n the country's non -
dominant cultures . 

Just as the black rage defense has been used since the 1800s, the cultura l 
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defense is not new to American courts. For example, in 1888 Native Ameri-
can defendant s wer e allowe d t o pu t thei r custom s int o evidenc e t o sho w 
the absenc e o f malice i n thei r killin g o f a  tribal docto r afte r havin g bee n 
instructed t o d o s o by the triba l council . I n th e 1920 s Italian immigrant s 
used cultural evidence to defend themselve s against statutory rape charges 
when the y abducted fo r marriag e Italia n American wome n unde r th e age 
of consent whose parents had no t agree d to the marriages . 

Like the black rage defense, us e of the cultura l defense increase d i n th e 
1970s an d 1980s , fo r a  numbe r o f reasons . First , th e developmen t o f th e 
battered woma n syndrome , use d t o explai n th e action s o f wome n wh o 
have defended themselve s agains t physicall y assaultive men , has educate d 
the lega l communit y abou t th e appropriatenes s o f an d nee d fo r socia l 
context evidence. The significant increas e in minority and women lawyers, 
law professors , an d judge s ha s als o opene d th e lega l syste m t o claim s o f 
racial, gender, and cultura l bias. The result of this consciousness-raising i s 
that the courts are more amenable to the introduction o f social framewor k 
evidence. 

Another reason for the rapid growth of the cultural defense is the influ x 
of Asian immigrant s wh o com e fro m countrie s wit h cultura l norm s an d 
beliefs dissimila r t o America's . Many of the cases discussed i n the anthro -
pological an d lega l literatur e involv e peopl e fro m Vietnam , Laos , an d 
Cambodia. Muc h o f thi s immigratio n i s a  consequenc e o f th e Unite d 
States' interference i n and destructio n o f those countries durin g what th e 
Vietnamese cal l "th e America n war. " A  number o f case s reporte d b y th e 
media an d analyze d i n th e literatur e involv e th e Hmon g people . Th e 
Hmong wer e triba l mountai n peopl e wh o wer e specificall y recruite d b y 
the CI A an d th e U.S . military t o fight  agains t th e Vietnames e Nationa l 
Liberation Front . Afte r Americ a los t th e war , thousand s o f th e Hmon g 
who became at risk in their country had to relocate to this country, where 
at time s th e tw o differen t culture s hav e clashed . Althoug h mos t o f th e 
attention ha s been o n case s involving Asians, the cultural defense ha s also 
been use d i n case s involvin g Salvadorans , Nigerians , Puert o Ricans , Cu -
bans, Mixtecs , Jamaicans , Ethiopians , Arabs , Alask a Natives , an d Nativ e 
Americans. 

There i s a good dea l o f misinterpretation o f culture defenses , bot h in -
side and outsid e th e legal system. A clear light piercing this veil of confu -
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sion i s a brilliant la w review articl e entitled "Cultura l Evidenc e an d Mal e 
Violence: Ar e Feminis t an d Multiculturalis t Reformer s o n a  Collisio n 
Course in Criminal Courts?" * by Holly Maguigan, professor o f the crimi -
nal law clinic a t New York University Law School. Maguigan wa s a  public 
defender an d the n a  crimina l lawye r i n privat e practic e i n Philadelphia , 
and she brings that real-life litigation experience and insight to her article . 

Maguigan explain s tha t th e cultura l defens e i s no t a n independent , 
"freestanding" defense . Som e judges an d man y commentator s hav e mad e 
the mistak e o f thinkin g tha t bot h blac k rag e an d cultura l defense s ar e 
separate fro m conventionall y recognize d defenses . Working fro m tha t in -
correct assumption , the y posi t horro r storie s o f the la w being abuse d b y 
separate standards of conduct based solely on race or culture. In fact , bot h 
defenses mus t b e par t o f a  recognized rule , such a s insanity, self-defense , 
mistake o f fact , o r diminishe d capacity . Th e cultura l evidenc e mus t b e 
relevant t o the defendant' s stat e o f mind whe n committin g th e crime . An 
example of a case in which a  cultural defense was used as a persuasive par t 
of a  conventiona l lega l rul e involve d a  youn g ma n name d Kon g Moua . 
Moua was one of approximately thirty thousand Hmon g people relocate d 
to th e Sa n Joaqui n Valle y o f California . I n 198 5 Moua wa s a  studen t a t 
Fresno Cit y College . H e abducte d a  Hmon g woma n who m h e believe d 
was t o b e hi s bride , too k he r t o hi s cousin' s hous e and , i n spit e o f he r 
protests, had sexua l relations with her . The woman reporte d th e inciden t 
to the police, and th e surprised Mou a was charged with kidnap an d rape . 
During plea negotiations between th e distric t attorne y and defens e coun -
sel, the explanatio n give n b y Moua wa s tha t h e was fulfilling th e custo m 
of zij  poj niam,  th e traditiona l Hmon g marriag e ritual . According t o th e 
cultural norm s amon g th e Hmon g i n thei r forme r homeland , th e moun -
tains o f Laos , a  man abduct s hi s intende d brid e afte r informin g he r par -
ents. Before th e marriag e a  courtship take s place , including th e exchang e 
of small gifts an d chaperone d dates . On th e chosen day , the man capture s 
the woman, takes her to a family home, and consummate s the union. Th e 
woman protest s t o sho w he r virtuousness . Th e man , t o displa y th e 
strength necessary to be her husband, persists in face of the protests. Moua 
said he believed tha t hi s bride-to-be's protest s represente d th e customar y 
resistance, and tha t h e did no t inten d t o have sexual intercourse with he r 
against her will . 
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If there was an independen t cultura l defense , a  judge would instruc t a 
jury that if they agreed that Moua honestly believed the woman was volun-
tarily engagin g i n th e ritua l o f zij  poj  naim,  the y shoul d find  hi m no t 
guilty. Bu t sinc e n o freestandin g cultura l defens e exists , Moua' s attorne y 
argued the conventional defense o f mistake of fact. That is , Moua, because 
of his cultural beliefs, mistook the woman's protest to be part o f the ritua l 
and assume d sh e was actuall y consenting . Th e distric t attorne y wa s con -
vinced o f Moua's sincerity but wa s unwilling to dro p th e charge s becaus e 
of th e nee d t o sho w th e Hmon g communit y tha t i n Americ a the y mus t 
abide b y America n law s an d customs . However , h e reduce d th e charge s 
to a  misdemeano r o f fals e imprisonment . Mou a ple d guilty . Befor e th e 
sentencing, th e judg e educate d himsel f a s t o th e ritua l o f marriage-by -
capture and consulte d th e elder s of the victim's and th e defendant' s fami -
lies. H e sentence d Mou a t o ninet y day s i n jai l an d on e thousan d dollar s 
restitution. Durin g th e sentencing , th e judge mad e i t clea r tha t hi s deci -
sion was not based on a cultural defense per se, but that the cultural belief s 
of Moua an d the Hmong communit y had influence d hi s lenient sentence . 

Some commentator s hav e criticize d th e dispositio n i n Kon g Moua' s 
case as an exampl e o f the lega l system treatin g crime s o f violence agains t 
women les s seriously than othe r crimes . Maguigan agree s with thi s criti -
cism. Bu t sh e doe s no t agre e tha t abolitio n o f the cultura l defens e i s th e 
answer. Sh e shows tha t cultura l evidenc e ofte n work s i n favo r o f wome n 
defendants. 

The murder tria l of Kathryn Charliaga is a good example of the positive 
aspects o f socia l framewor k evidence , bot h i n educatin g th e publi c t o 
women's oppressio n an d i n winnin g a  favorabl e dispositio n fo r wome n 
defendants. Kathry n Charliag a i s a n Alask a Nativ e (th e phras e use d b y 
Alaska's indigenou s people s t o describ e themselves) . A t th e tim e o f he r 
case, sh e wa s a  thirty-five-year-ol d preschoo l teache r livin g i n th e smal l 
Aleut community of Larsen Bay. She began dating Simeon Charliaga when 
she was just fifteen  year s old , and the y were married whe n sh e was nine -
teen. Afte r th e weddin g he r husban d bega n t o bea t her . Fo r Kathry n i t 
brought bac k memories o f her fathe r beatin g her mothe r an d hittin g an d 
sexually abusing Kathry n whe n sh e was a  small child . Durin g th e sixtee n 
years o f thei r marriage , Kathryn' s husban d ha d choke d her , chase d he r 
with a  knife an d with a  gun, and beaten he r i n public . 
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On Ne w Year's Eve in 1990 , Kathyrn an d Simeo n wer e a t home . The y 
drank some brandy and began to quarrel. He locked the door and blocked 
it with a  freezer ches t so she couldn't run ou t of the house as she had don e 
many times before. Kathry n testifie d a t her tria l that hi s eyes had th e look 
of "a devil." Faced with hi s fury an d hi s known potentia l fo r violence , she 
grabbed a  knif e an d stabbe d hi m repeatedly . Kathry n wa s indicte d fo r 
second-degree murde r an d tw o lesse r count s o f homicide . Sh e ple d no t 
guilty and went to trial arguing self-defense . 

The lega l proble m Kathry n an d mos t wome n fac e whe n the y us e a 
weapon t o defen d themselve s agains t husband s o r boyfriend s i s tha t th e 
man i s often unarmed . Th e la w o f self-defens e require s tha t a  person b e 
in imminen t dange r o f seriou s injur y o r death . I t als o require s tha t a 
"reasonable person " woul d hav e perceive d th e threa t a s imminen t an d 
would have reacted in the same way as the defendant. I n order to help th e 
jury understand a  defendant's reaction , prior threat s by the victim agains t 
the defendan t ar e admissible . I n battered wome n defenses , i t i s proper t o 
admit "context " evidence . B y explaining th e prio r instance s o f violence , 
and how the man tende d t o behave as he built up t o the actual attack , th e 
defense enable s a  jury to understand wh y i t i s reasonable fo r a  previously 
battered woma n t o perceiv e tha t he r lif e i s i n dange r whe n th e ma n i s 
"just" yelling at her and has not ye t physically attacked her . 

The law of self-defense mandate s tha t th e forc e use d b e proportionat e 
to the threat . One i s allowed to use a weapon agains t a n unarme d aggres -
sor, but one' s reasons must be very persuasive. Most juries convict women 
who hav e killed a n unarme d man . Therefore , lawyer s hav e use d th e bat -
tered woma n syndrom e t o supplemen t conventiona l self-defens e argu -
ments. This allows the jurors to see how a woman ma y reasonably believe 
that sh e will be badly injure d o r kille d an d mus t us e a  weapon t o defen d 
herself agains t th e man' s usuall y superio r physica l strengt h an d fighting 
experience. The battered woma n syndrom e als o enlighten s th e jury a s t o 
why women d o no t leav e thei r batterin g husbands , thereb y negatin g th e 
common feelin g that the woman i s at fault because she had the alternativ e 
of ending the relationship . 

In Kathry n Charliaga' s case , publi c defende r Michae l Karnava s calle d 
as a cultural exper t Rena Merculieff , executiv e director o f the Native Non-
profit Healt h Corporation . Merculief f testifie d tha t i n Aleu t village s a 
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woman's rol e i s one o f subservience : "It' s a s i f they [th e men ] ow n thei r 
wife an d hav e a  righ t t o d o whateve r the y want t o them. " On e resul t o f 
this philosoph y i s tha t batterin g i s a  commo n occurrence . Hel p i s ver y 
difficult t o find.  I n small , isolated villages , intervention i s highly unusua l 
and escap e virtually impossible . Peopl e "expec t a  woman t o d o whateve r 
the husband tell s her." 

The cultura l evidenc e wa s persuasiv e i n negatin g th e jurors ' feeling s 
that Kathyr n coul d hav e receive d hel p o r gotte n awa y from he r husban d 
in the years preceding the killing. The jury of seven men an d five women 
deliberated fo r tw o days and reache d a  verdict o f not guilt y on al l counts. 

As more cases involving cultural defenses reach the appellate courts, we 
can expect more decisions favoring the admissibility of such evidence. This 
should also , by inference , allo w evidenc e o f African America n cultur e a s 
well.2 Any lawyer planning to use a cultural defens e shoul d rea d the Cali -
fornia Cour t of Appeals decision in People v. Wu.3 Helen Wu, a native Chi-
nese woman , strangle d he r eight-year-ol d so n an d the n unsuccessfull y 
tried to commit suicide after she found ou t that her Chinese American hus-
band wa s unfaithfu l an d ha d bee n treatin g thei r chil d badly . The defens e 
argued that the humiliation and shame felt by Helen Wu and her belief that 
she would be reunited wit h he r chil d afte r deat h were strongly influence d 
by her cultural background. In an attempt to strengthen his contention tha t 
Wu was guilty of manslaughter and not murder, the defense lawyer offere d 
a jury instruction tha t rea d a s follows: "You have received evidence o f de-
fendant's cultura l backgroun d an d th e relationshi p o f he r cultur e t o he r 
mental state . You may, but ar e no t require d to , consider tha t evidenc e i n 
determining th e presenc e o r absenc e o f the essentia l menta l state s o f th e 
crimes define d i n thes e instructions. " Th e judg e refuse d t o giv e thi s in -
struction t o the jury, stating that he did not want to put the "stamp of ap-
proval on [th e defendant's] action s in the United States , which would have 
been acceptabl e in China. " The Cour t o f Appeals reverse d th e tria l judge, 
explaining i n detai l ho w th e cultura l evidenc e wa s legall y relevant  to th e 
charges. The court pointed ou t tha t i n a  murder cas e one's mental stat e is 
an issue . The cultura l evidenc e wa s relevan t t o motive , intent , an d wha t 
kind o f mental state Helen was in leading up to and durin g the homicide . 
It was also admissible to prove that she acted in the heat of passion, which, 
if accepted by the jury, would reduce first- or second-degree murder to vol-
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untary manslaughter . Th e Cour t o f Appeals conclude d tha t "upo n retria l 
defendant i s entitled t o hav e the jury instructe d tha t i t may consider evi -
dence of defendant's cultura l background i n determinin g th e existenc e o r 
nonexistence of the relevant mental states." 

At the firs t tria l Hele n W u had bee n convicte d o f second-degree mur -
der. At the retria l sh e was convicted o f the lesse r charg e o f manslaughter . 
She received a  sentence of eleven years in prison. The decision i n People v. 
Wu is an affirmation o f the use of cultural evidence and persuasive prece-
dent, which can also be used by judges and lawyers in black rage cases. 

Some cultura l defense s hav e th e sam e potentia l a s th e blac k rag e de -
fense to educate us about racism. A profound exampl e of the constructiv e 
use of cultural evidence is the high-profile cas e of Patrick Hooty Croy. His 
case is a journey that begins with the Native American people of norther n 
California i n th e 1800s , erupts i n bloodshe d i n Siskiyo u Count y i n 1978, 
continues o n Deat h Ro w at San Quenti n Prison , an d end s i n a  San Fran -
cisco courtroo m i n 1990 . We star t th e journe y i n a  smal l tow n name d 
Yreka. 

Yreka, California, i s nestled in the Shasta Valley, 320 miles north o f San 
Francisco. It is situated near the Oregon border and the beautiful Klamat h 
River, where th e U.S . government an d Nativ e Americans hav e fough t fo r 
years over salmon fishing . Yreka prides itself in being "a city that exempli -
fies al l that i s grand abou t a  'small ' town, U.S.A." 4 The town was born i n 
1851 when gol d was discovered i n Blac k Gulch. Six weeks after th e discov -
ery, two thousand miners arrived and the life of the Tolowa, Yurok, Karuk , 
and Shast a Indians was forever changed . Readin g the pamphlets an d bro -
chures from the Yreka Chamber o f Commerce, you would hardly know of 
the history or the present-day existence of Siskiyou County's original peo-
ples. There are only two references t o Indians . The firs t i s one line statin g 
that the name "Yreka" is a Shasta Indian word fo r Mt . Shasta . The secon d 
reference i s a description o f "Indian Peggy " as one o f the town' s "famou s 
personalities" wh o "i s considere d th e savio r o f Yrek a fo r warnin g th e 
whites of an impending Indian attac k in the '50's." It is not surprising tha t 
the Chambe r o f Commerc e literatur e woul d leav e ou t th e fac t tha t be -
tween 185 0 an d 187 0 8 0 percen t o f th e Nativ e American s i n th e count y 
were killed. I t i s also no surpris e tha t Indian s i n Siskiyo u Count y stil l fee l 
the same discrimination an d prejudice thei r ancestor s suffered . 
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Patrick Hooty Croy was born i n Yreka in 1955. His parents were Native 
American, descendants o f the Karuk and Shasta tribes that had lived there 
for centuries . Hi s life was typical o f an India n bo y in tha t county . He fel t 
out o f place i n school , was harassed b y the police , and wa s turned dow n 
for good jobs. He vividly recalled the police barging into his family's hous e 
and takin g "poached " dee r ou t o f thei r freezer . H e remembere d seein g 
relatives comin g ou t o f th e loca l jai l wit h bruise s fro m polic e beatings . 
Although he did fine in school, very little was expected of Indian kids, and 
he droppe d ou t b y the tent h grade . H e go t int o mino r trouble s an d wa s 
sent t o th e Californi a Yout h Authorit y fo r si x months . H e returne d t o 
Yreka, worked variou s jobs suc h a s logging, an d participate d i n th e loca l 
Native America n community . Bu t essentiall y h e wa s a n alie n i n hi s ow n 
homeland. 

There i s a n ol d saying : "I f yo u wan t t o understan d someone , wal k a 
mile in their shoes." Let us step into Hooty's shoes, go back in time to July 
16,1978, and begin to walk his path. On tha t Sunda y evening, twenty-two-
year-old Hoot y decide d t o g o t o a  party a t th e Pin e Garde n Apartment s 
in Yreka. It was a typical party—there was some drinking and some mari-
juana. After a  while Hooty went to sleep in one of the apartments. A small 
fight brok e ou t betwee n tw o peopl e i n th e parkin g lot . Th e polic e wer e 
called by some white neighbors because of the loud noise , but soo n thing s 
quieted down and the police left. Hooty woke up, and he, his sister Norm a 
Jean, an d hi s cousin s Jasper , Darrell , an d Caro l talke d abou t goin g dee r 
hunting; dee r mea t wa s on e wa y India n peopl e i n norther n Californi a 
supplemented thei r diet . Hoot y went t o hi s girlfriend' s hous e an d picke d 
up his .22 caliber rifle . On thei r way out o f town the group stoppe d a t the 
Sports an d Spirit s liquo r stor e i n downtow n Yreka . There , a  scen e wa s 
played ou t tha t occur s almos t dail y somewhere i n America . 

The whit e stor e cler k an d Hooty' s siste r an d cousi n go t int o a  verba l 
altercation. The clerk shoved Norma Jean , and she picked up a  can opene r 
and brandishe d i t towar d th e clerk . Jumpin g t o th e conclusio n tha t the y 
were going to rob him, the clerk ran ou t o f the store . Hooty was standin g 
by the car and the clerk ran u p to him an d said , "I think they are going to 
rob me." Hooty tried to calm him down. "They are not going to rob you," 
he said . The n h e wen t int o th e stor e t o ge t hi s siste r an d cousin . Bu t b y 
now the historica l burden o f dysfunctional rac e relations had take n hold . 
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A police ca r wa s drivin g b y an d th e office r sa w the cler k yelling tha t th e 
store had been robbed . H e was pointing a t Hooty' s ca r and shoutin g "ge t 
them!" On e thin g Hoot y an d hi s siste r kne w wa s tha t th e polic e woul d 
never believ e thei r sid e o f th e story . Hoot y rapidl y drov e th e ca r away , 
trying to ge t to the safety of their grandmother' s cabi n i n the hills outside 
of town. Two police cars began a  chase that would en d i n blood . 

During the five-mile chase, Darrell leaned out the car window and fired 
one sho t i n a  faile d attemp t t o hi t th e polic e car' s tire . Afte r arrivin g a t 
Rocky Gulch , Hoot y an d Norm a Jea n starte d runnin g u p a  hil l int o th e 
woods. Darrel l grabbe d th e rifl e an d followe d them . Th e polic e arrive d 
and bega n shooting . Seventeen-year-ol d Jaspe r an d eighteen-year-ol d 
Carol had no t run int o the hills; they surrendered an d were handcuffed t o 
some bushes . Th e polic e calle d fo r help , an d soo n ther e wer e twelv e t o 
fourteen car s with law enforcement personnel : California Highwa y Patrol, 
deputy sheriffs , an d off-dut y police . One of those off-duty policeme n wa s 
Jesse "Bo" Hittson. H e had wo n a  stock ca r rac e earlie r tha t evenin g an d 
had gon e t o a  barbecu e wher e h e ha d a  fe w drinks . Hearin g th e polic e 
radio call, he rushed to the scene and jumped ou t of his vehicle, forgettin g 
his bulletproo f ves t o n th e seat . H e ha d hi s .35 7 magnu m loade d wit h 
hollow-tipped bullets , which explod e inside the body. 

Hooty, Darrell , an d Norm a Jea n wer e pinne d dow n b y th e gunfire . 
Headlights an d searchlight s fro m th e polic e car s were pointed a t the m a s 
they crouche d behin d th e sam e tree s tha t ha d faile d t o offe r adequat e 
protection t o thei r ancestors . Bullet s fro m M-i6s , AR-15S , shotguns, an d 
revolvers wer e smashin g int o th e trees . The y ha d on e small-calibe r rifle . 
Darrell and Hooty passed the hunting rifle between them an d fired five  to 
ten shots . A few bullets hi t th e police cars ; one policeman go t sho t i n th e 
hand. The police had no command center ; there was no supervision. They 
just kept firing  int o the woods. Between 7 5 and 15 0 shots were fired  a t th e 
three Indians . Darrel l stoo d up , trying t o surrender , an d wa s sho t i n th e 
groin. Norma Jea n tried t o run an d was shot i n the back . 

Darrell yelled out, "I'm wounded an d Norma Jean is dying!" The police 
yelled back, "We'l l give you a  half-hour t o surrender!" There was no mor e 
shooting. Hooty , no w wit h th e rifle , starte d makin g hi s wa y back t o hi s 
grandmother's cabi n t o se e i f she an d hi s elderl y aun t wer e stil l alive . At 
the sam e time , Hittso n an d anothe r office r bega n movin g towar d th e 
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cabin, although othe r police were yelling at them "ge t away, stay down." 
Hooty made it to the cabin and started to climb in through the window. 

At that instant , B o Hittson cam e running aroun d th e side of the cabin . 
Hittson opene d fir e a t Hooty' s back . On e bulle t smashe d int o Hooty' s 
buttocks an d travele d int o th e spina l area . Th e othe r hollow-ti p bulle t 
exploded in the back of his arm, tearing a hole through it . Hooty whirled 
around and fired one bullet. It hit the officer directl y in the heart, killing 
him. 

The other policeman arrive d a t the scene , but al l he saw was Hittson 
falling backwards . Hooty managed to crawl behind a  building, where he 
lay in his own blood. Hearing the gunfire, other police ran up to the area 
and began firing at Hooty's position. He tried to yell out, "I'm wounded, 
I'm wounded!" The police fired another barrage, but by some miracle he 
was not hit. A few minutes later they dragged him out, and Hooty, either 
in shock or unconscious , was taken by ambulance to a  hospital. Norma 
Jean was arrested with Darrell and was given medical treatment. 

Four days after the shootings, a funeral servic e was held for Jesse Hitt-
son. Ove r a  thousan d peopl e attended , includin g approximatel y thre e 
hundred uniformed law enforcement officer s from all over northern Cali-
fornia. Flags were flown at half-mast, and city offices were closed from ten 
in the morning until two in the afternoon . 

Hooty an d th e fou r othe r Indian s wer e charge d wit h conspirac y t o 
commit murder , first-degree murder, fou r count s o f attempted murder , 
four counts of assault with a deadly weapon, and robbery. Under an aiding 
and abettin g theor y an d a  conspiracy theory , al l five could b e tried fo r 
actions the others took. Hooty, Norma Jean, and their cousin Jasper were 
to be tried i n one group . Darrell an d Caro l were to be tried i n anothe r 
proceeding. 

Six weeks after the incident, Hooty still had to be brought to court in a 
wheelchair due to the gunshot wounds. The defense lawyers had hired a 
sociologist from a  nearby college to survey the community fo r potentia l 
bias. He testified tha t more than 25 percent of those questioned believed 
that the defendants were guilty. He also concluded that the "drunk Indian 
stereotype is still quite strong in the county." Based on his testimony and 
the pretrial publicity, the case was transferred t o nearby Placer County. 

Other than th e public defender n o lawyers from Yrek a would defen d 
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Hooty, so a lawyer from anothe r count y was appointed. H e was a  forme r 
prosecutor wh o ha d a  caseloa d mainl y o f civi l case s an d ha d neve r de -
fended a n Indian . H e and Hoot y ha d littl e o r n o communication . Hoot y 
was sure th e whit e man' s cour t woul d offe r hi m n o justice . Fatalistically , 
he accepted what history had taught him—Indians ar e killed. He assumed 
he would be executed by the State of California . 

At Hooty' s tria l tw o ver y damaging , bu t untrue , piece s o f evidenc e 
were presented . First , white neighbor s from  th e Pin e Garden Apartment s 
testified tha t they heard some Indians say, "Let's get a gun and shoot som e 
sheriff." Legally , thi s testimon y i s considere d hearsa y becaus e i t i s on e 
person reporting on what another person sai d and therefore i s susceptible 
to misinterpretatio n o r outrigh t falsehood . Bu t i t wa s allowe d int o evi -
dence because ther e i s an exceptio n t o th e hearsa y rul e calle d a  "declara -
tion agains t pena l interest. " Thi s mean s tha t a  statemen t overhear d b y 
another perso n ca n b e testifie d t o i f i t admit s t o a  criminal ac t o r inten -
tion. Although th e words were no t sai d by Hooty , the y were admitte d a s 
evidence agains t hi m becaus e a  conspirac y t o murde r wa s charged . I n 
a conspirac y case , th e word s o f on e conspirato r ca n b e use d agains t a 
coconspirator eve n i f th e coconspirato r wa s no t presen t a t th e tim e th e 
statement was made. 

The secon d erroneou s piec e o f evidence wa s the testimon y o f a  polic e 
officer wh o was present a t the hospital . He testified tha t whe n th e docto r 
asked Hooty what happened, Hooty replied, "I got shot robbing the liquor 
store." Thi s hearsa y statemen t wa s als o allowe d int o evidenc e unde r th e 
exception rule . Of course, Hooty did no t ro b the store, nor was he shot a t 
the store , but tha t would mak e no differenc e t o the jury. 

The lawyers did no t vie w this tria l a s a  political case . Hooty's attorne y 
did not attempt to expose the racism or misconduct o f the police, nor di d 
he want to explore the social conditions that Native Americans lived unde r 
in Siskiyo u County . Hoot y wa s no t advise d tha t a  powerfu l self-defens e 
argument wa s possible . Instead, hi s lawyer presente d a  weak "diminishe d 
capacity" defense . 

Hooty, resigne d t o wha t h e believed wa s his historica l fate , offere d n o 
real defense . Whe n h e too k th e stand , h e sai d h e ha d bee n drinkin g an d 
did no t remembe r wha t happened . Wh y di d h e testif y i n tha t manner ? 
Probably to help Darrell , who was the on e who actuall y brought th e rifl e 
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from th e car . Probably because he knew he was going to receive the deat h 
penalty and there was nothing he could do to stop it . 

Hooty an d Norm a Jea n wer e convicte d o f every charg e excep t tw o at -
tempted murders . Jasper was convicted of second-degree murder and sen -
tenced t o seve n years . Hooty' s cousi n Darrel l wa s convicte d o f second -
degree murde r an d sentence d t o si x year s an d si x months . Hi s cousi n 
Carol was also convicted of second-degree murder and sen t to a Californi a 
Youth Authorit y priso n fo r fou r years . Norma Jea n wa s sentence d t o lif e 
imprisonment. Hoot y was sentenced t o death . 

Norma Jea n appeale d he r conviction , bu t th e Californi a Cour t o f Ap-
peals ruled agains t he r an d he r lawye r did no t procee d an y further i n he r 
behalf. Meanwhile, Hooty had been shippe d t o death ro w at San Quenti n 
Prison. The prison was built on Punt a de San Quentin , which was name d 
after a n India n warrio r wh o ha d le d th e Lacatvi t Indian s t o thei r fina l 
defeat a t th e hand s o f the Mexicans . Fortunately fo r Hooty , th e la w pro -
vided tha t i f a  convicted perso n receive d th e deat h penalty , ther e wa s a n 
automatic appea l directl y t o th e Californi a Suprem e Court . I n 1985 , the 
year of his appeal, the California Suprem e Court , led by Chief Justice Rose 
Bird, gave meticulous care to each death penalty case and reversed a num-
ber o f deat h verdicts , includin g Croy's . I n hi s cas e th e convictio n wa s 
reversed o n th e ground s tha t th e tria l judge's instruction s t o th e jury re -
garding th e la w o f aidin g an d abettin g wer e incorrec t an d prejudicia l t o 
Hooty's righ t t o a  fai r trial . I n 1986 , Chief Justic e Bird , Justic e Cru z Rey -
noso, an d Justic e Josep h Grodi n wer e recalle d i n a n electio n rif e wit h 
law-and-order rhetori c reminiscen t o f Reveren d A . B. WinfiekTs vitrioli c 
preaching agains t judges sympatheti c t o defendant s 15 0 years earlie r dur -
ing Willia m Freeman' s case . Sinc e tha t recal l electio n th e Californi a Su -
preme Cour t ha s ha d on e o f th e lowes t rate s o f reversin g deat h penalt y 
verdicts i n th e country . Befor e th e reversa l o f hi s conviction , Hoot y ha d 
spent seve n year s o n deat h row . Now th e Count y o f Siskiyo u decide d t o 
put hi m o n tria l again . Norma Jean , meanwhile , was stil l serving he r lif e 
sentence.5 

The retria l would b e a  completely differen t political , legal , and huma n 
experience fo r Patric k Hoot y Croy . Members o f his famil y ha d bee n abl e 
to obtain the services of well-known attorney Tony Serra. Serra had grow n 
up i n San Francisco and attende d Stanford , wher e he was on the football , 
baseball, an d boxin g team s whil e majorin g i n epistemology . I n 1971 , he 
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had ru n fo r mayo r o f Sa n Francisc o o n th e Platypu s part y platform . Hi s 
programs include d terminatin g th e draft , decriminalizin g victimles s 
crimes, returnin g polic e policie s t o th e citizens , self-determinatio n fo r 
communities, city-sponsore d ar t activities , an d othe r idea s tha t repre -
sented th e politicall y awar e segmen t o f th e flowerin g counterculture . H e 
lost the election, but hi s charismatic personality , creative ideas, and color -
ful trial s mad e hi m on e o f th e mos t recognizable , an d on e o f th e best , 
criminal lawyer s in America. I n 197 6 he went t o tria l a s a defendant him -
self fo r refusin g t o pa y incom e taxe s a s a  protes t agains t U.S . militar y 
aggression i n Vietnam. He was convicted an d spen t si x months i n prison . 
Perhaps tha t experienc e strengthene d hi s empath y fo r thos e facin g th e 
power o f the criminal lega l system. 

Hooty's cas e reminded Serr a o f Choi Soo Lee , who ha d been give n th e 
death penalty for a  shooting i n Chinatown , based o n mistake n identifica -
tion of Lee by white tourists. Lee's cause had won the support o f the Asian 
community, an d eventuall y hi s convictio n ha d bee n reversed . Whe n th e 
state decided to retr y Lee , Serra defended him . I n a  high-profile trial , Lee 
was found no t guilt y an d wen t fro m deat h ro w to freedom . Serr a hope d 
he could d o the same for Hooty . 

Serra heade d a  defens e tea m o f severa l lawyers , expert s o n Nativ e 
American culture , legal workers, and investigators . They immersed them -
selves in the facts o f the case and in the history of Hooty's tribe in Califor -
nia. They understood tha t t o win th e tria l they would hav e to ge t a venue 
change, and to do so they would have to break the image of colorblindnes s 
to whic h ou r lega l syste m i s wedded . I n th e hearin g o n th e motio n t o 
move the tria l to an unbiase d venue , eight witnesses , including si x Native 
Americans, testified . Thei r testimon y expose d th e histori c oppressio n o f 
Native American s i n Place r an d Siskiyo u Counties , a s well a s the racis m 
that stil l permeate d thes e counties . An intervie w followin g th e first  tria l 
revealed tha t on e juro r state d durin g deliberation s tha t "thi s i s exactl y 
what happens when an Indian gets liquored up or has too much to drink. " 
The judg e rule d i n favo r o f th e chang e o f venu e motion , stating , "Th e 
potential fo r residua l bia s agains t th e defendan t i n th e contex t o f tradi -
tionally preconceived notion s [regardin g India n people ] raise s a  risk tha t 
prejudice wil l aris e durin g th e presentatio n o f th e evidenc e unrelate d t o 
the facts. " 

After anothe r venu e hearin g showin g anti-India n feeling s i n th e othe r 
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northern Californi a rura l counties the case was transferred t o San Fran-
cisco. Though the venue problem had been solved , Hooty stil l faced no t 
only th e robber y charge , but als o th e charge s o f assaul t o n polic e an d 
murdering a policeman. Even in a liberal city like San Francisco, jurors do 
not look sympathetically on killers. 

The defens e tea m realize d i t neede d t o explai n wh y Hooty ha d fle d 
from the scene of the alleged robbery, and why he and Darrel l had fire d 
at the police instead of giving up. With regard to fleeing the scene, the law 
provides that the prosecution can put forth suc h evidence as "conscious-
ness of guilt"—that is, the defendant's act of running away from the scene 
of an alleged crime implies that the defendant i s guilty of that crime. The 
judge can then instruct the jurors that they can infer guil t from a n act of 
flight. However , this jury instruction i s a two-edged swor d tha t ca n also 
be used by the defense to cut away at the prosecution by showing innocent 
reasons for fleeing. In Hooty's case, this was a means by which the history 
of Indian-police relations could be placed before the jury. Such evidence 
would sho w that Hoot y feared th e police and di d no t thin k the y would 
listen to the Indian side of the story. He fled, not because there had been 
a robbery, but rather because of his mistrust of the police. 

Since the law of self-defense allow s for testimony regarding the defen-
dant's stat e o f mind , th e defens e tea m hope d t o b e abl e to pu t fort h a 
cultural defense . The y made a  motion t o offe r exper t testimon y on th e 
historical an d presen t relation s between white s and Indian s i n norther n 
California generall y and Siskiyou County specifically. This testimony was 
relevant to Hooty's state of mind, that is, to the reasonableness of his belief 
that he was in imminent dange r o f death o r serious injury. Th e defens e 
filed a  state-of-the-art brie f that tied together the law of self-defense an d 
the la w regarding exper t testimon y with th e black rag e case of Stephen 
Robinson, more recent cultural defense cases, and battered women cases.6 

The motion wa s granted, althoug h th e judge limited th e number o f ex-
perts—only five of the nine requested experts would testify . 

The defense desired a jury made up of a cross-section o f San Francis-
cans. Although there were no Native Americans on the jury, the jury selec-
tion proces s resulte d i n a  good mi x i n term s o f age , gender , an d race . 
There wer e five whites, three Africa n Americans , tw o Latinos , an d tw o 
Asians. After eleve n years in prison, Hooty was getting one last chance to 
win his freedom. 
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On Novembe r 30 , 1989, opening statement s began . Th e distric t attor -
ney, who ha d bee n brough t i n fro m Stockton , California , t o tr y the case , 
presented hi s openin g statement . The n Ton y Serr a too k hi s plac e befor e 
the jury box. In his late forties, with his cowboy boots and his graying hair 
tied bac k int o a  ponytail , Serr a looke d a  bi t lik e a n agin g Sa n Francisc o 
hippy. One of the reasons for Serra' s success is that he looks different fro m 
the straight-arrow , mass-produce d lawye r mos t jurie s expec t t o see . Hi s 
oratorical skill s rival any attorney in the country . His forceful an d uniqu e 
personality come s throug h t o a  jury, whic h create s th e potentia l fo r rea l 
communication. Your ideas, your logic, and your sincerity have an impact . 
Jurors reac t favorabl y t o skille d verba l advocacy ; the y reac t eve n mor e 
positively to authenti c human interaction . 

Serra understood th e overwhelming alienation an d impotenc e a  defen -
dant feel s i n court . Th e accuse d sit s there fo r days , sometimes fo r weeks , 
without bein g abl e t o rais e hi s ow n voic e i n hi s defense . Yo u ca n fin d 
expression o f this alienation i n literature—think o f the defendant s i n Al-
bert Camus's The  Stranger or Franz Kafka's The  Trial Recentl y a nationally 
known and respected lawyer, Patrick Hallinan, was prosecuted for conspir -
ing with a  former clien t to impor t an d distribut e tons of marijuana. Afte r 
his acquittal, he wrote an article in which he described how it felt t o si t in 
the defendant' s chair : "Th e hardes t par t o f th e six-wee k tria l wa s sittin g 
quietly at the defense tabl e while I  was being vilified b y the prosecutor. I n 
my min d I  responde d t o ever y smea r an d allegation... . N o amoun t o f 
seasoning i n th e federa l crimina l court s prepare d m e fo r th e leve l of ra w 
and constan t anxiet y I experienced a s a defendant." 7 

Aware that a defendant's voice is silenced, except when he testifies, Serra 
began hi s opening statemen t tryin g to give expression t o Hooty' s voice: 

Ladies and gentlemen , a  lawyer speak s with man y voices in a  case like 
this. An d you'l l hea r I  presum e throughou t th e tria l th e voic e o f anger , 
perhaps, voices of sadness. But in opening statemen t an d throughou t th e 
course of the trial the main voice that we lawyers speak, from tha t table, is 
the voice of Patrick Hooty Croy. 

Some case s clearly involve racia l issues . Henry Sweet' s tria l was one o f 
those cases, and therefore Clarenc e Darrow could hammer home the racial 
themes. Stephe n Robinson' s ban k robber y wa s no t obviousl y relate d t o 
race, and therefor e I  had t o be careful i n arguin g the racia l context t o th e 
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jury. Hooty' s crime , like Henry Sweet's , involved a  person o f color shoot -
ing a  white perso n i n self-defense . Th e racia l issue s involve d i n th e cas e 
jump ou t a t a  lawyer , althoug h i t i s importan t t o not e tha t Hooty' s firs t 
lawyer either was unaware o f or denied th e racia l reality of the case . Serra 
did not deny this reality, but rathe r made it the cornerstone of the defense . 
Within th e first  two minute s o f his opening statement , h e confronte d th e 
jurors with th e theme o f racism: 

This is what the evidence will be. A white police officer sho t an Indian 
twice in the back. This is what the evidence will be. A white police office r 
shot an Indian twic e in the back during a  cease fire, a de facto ceas e fire. 
That's what the evidence will be. A white police officer sho t an Indian twice 
in the back during a cease fire, while he the officer wa s under the influence 
of alcohol. That's why we're here, and that's why, in essence, there are other 
people who aren' t present . Perhaps , who ar e present symbolically , whose 
voices will resound durin g the course of the trial, much more than a  trial 
for an alleged homicide. This will be a trial that will have profound issue s 
regarding racial relations. 

The defense tea m decide d t o pu t al l five experts o n th e stan d t o testif y 
to the history o f Native Americans an d t o the continuing environmen t o f 
discrimination tha t Indian s fac e i n th e norther n countie s o f California . 
The team fel t i t was important t o use experts who were Native American , 
in order to break through the stereotype of the uneducated, simple Indian , 
and t o le t jurors experienc e authenti c (i.e. , not Hollywood ) Indians . Th e 
public i s awar e o f Craz y Hors e an d Sittin g Bull . Paratrooper s i n Worl d 
War I I woul d yel l "Geronimo " a s the y jumpe d ou t o f thei r planes . Th e 
large reservations of the Lakota and the Navajo have had an impact on th e 
public's consciousnes s o f India n cultur e an d histor y i n th e Dakota s an d 
the Southwest . Bu t mos t peopl e d o no t kno w tha t ther e ar e mor e Nativ e 
Americans i n Californi a tha n i n an y othe r state . Becaus e th e Californi a 
Indian population consist s of many small tribes, and because of the state' s 
failure t o tak e responsibilit y fo r th e histor y o f genocida l attack s o n it s 
indigenous peoples, Indians are almost invisible to the public and to polit -
ical institutions. The expert testimony made the life of Indians visible an d 
created a  framework fo r Hooty' s contentio n tha t mistrus t an d fea r o f th e 
police caused him t o flee and fai l to surrender . 
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An Indian historian, Jack Norton, testified ho w California's India n pop-
ulation i n th e 1800 s wa s reduce d fro m tw o hundre d thousan d t o onl y 
twenty thousand throug h massacre s o f tribes by gold miners , citizen vol -
unteers, and the U.S. Army. He testified t o historical incidents that live on 
in the memory and folklore o f the northern Californi a Indians . He told of 
a tim e whe n member s o f th e Shast a trib e wer e invite d t o a  feas t t o cele -
brate a  new lan d allotment , bu t thei r foo d wa s poisone d an d onl y a  fe w 
survived. H e tol d o f ho w th e coasta l Indian s i n northwester n Californi a 
were told the y were to be relocate d t o a  new reservatio n o n th e Klamat h 
River. They boarded ship s fo r th e journey dow n th e coast , bu t the y were 
taken ou t t o sea and dumpe d overboard . Treachery , betrayal, and murde r 
marked th e history of the white man' s relations with the origina l inhabit -
ants o f California . Thi s history ha d no t bee n forgotte n b y Hooty' s tribes , 
the Shasta and Karuks . 

Other Indians , such a s Susan Davenport , a  former hig h schoo l teache r 
who was head o f the Tri-Count y India n Agency , testified t o th e discrimi -
nation India n childre n fac e i n th e schoo l district s an d i n th e crimina l 
justice system . E d Bronson , a  non-India n professo r o f politica l science , 
analyzed th e imag e o f Indian s i n th e Yreka newspape r fro m 197 0 to 1978 
and explained to the jurors the negative stereotypes of the media coverage. 

The jury seeme d attentiv e an d responsiv e t o th e exper t witnesses . Th e 
blend o f historica l oppressio n an d present-da y discriminatio n mad e th e 
testimony see m aliv e instea d o f a  dea d histor y lesso n abou t time s lon g 
ago. 

The fina l piec e o f th e cultura l defens e wa s t o ti e th e generalitie s t o 
Hooty's individua l experience . A s the Steve n Robinso n cas e showed , th e 
life experiences of the defendant ca n come into evidence through th e psy-
chologist and through the defendant, i f he takes the stand. In Hooty's case, 
a Native American psychologis t named Art Martinez was allowed to testif y 
even thoug h a  psychiatri c defens e wa s no t bein g used . Unde r th e self -
defense theory , Martinez was able to testify t o Hooty's state of mind whe n 
the shootout too k place . He was able to describ e Hooty' s experience s an d 
perceptions of racism and how they influenced hi s behavior. Martinez was 
perceived a s a  professiona l wit h integrit y an d dignity , an d hi s testimon y 
helped give the jury a  complete picture o f Hooty as a human being , not a 
stereotyped India n o r a  rhetorical symbo l o f Indian oppression . 
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Hooty then too k the stand . He testified abou t ho w his father ha d gon e 
to Washington, D.C. , to obtain origina l copies of the treaty of 1851, which 
was suppose d t o hav e protecte d th e Shast a Indians . Lik e almos t al l suc h 
treaties, it had been violated by the U.S. government. Hi s father ha d gon e 
to cour t t o argue that th e treaty should be respected an d enforced . Hoot y 
remembered tha t the case had been lost . 

One experience Hooty described was particularly moving and relevant . 
Often th e polic e i n Yrek a woul d follo w India n kids . Whe n Hoot y wa s 
twelve or thirteen years old, the police began to chase him. He hadn't don e 
anything, bu t h e was so afraid h e ra n int o th e woods . I t was winter, an d 
he ra n throug h th e sno w an d jumpe d int o a  rive r tha t wa s frozen . Serr a 
described th e experienc e i n closing : "He was there hiding . Thin k o f that , 
he was a little Indian chil d hiding and hi s father i s a leader, a  wise man, a 
fighter. He has a right to be proud and be strong, and yet here he is, hiding 
as a  chil d i n th e froze n river . He' s we t an d he' s i n pain . H e hasn' t don e 
anything." Hoot y wa s pulle d ou t o f th e rive r b y th e police , wh o hand -
cuffed hi m an d too k hi m t o jail. He spent th e nigh t i n juvenile detentio n 
and wa s release d th e nex t day . I t turne d ou t tha t th e polic e ha d bee n 
looking for a  different India n boy . 

The mos t dramati c momen t o f a n otherwis e relativel y unemotiona l 
direct examinatio n wa s when Cro y described wha t h e was thinking a s the 
police were firing  a t him . " I realize d tha t al l the thing s m y grandmothe r 
and fathe r ha d tol d u s were comin g true , tha t the y were goin g t o kil l u s 
all." 

Unlike hi s first  trial , a t th e retria l Hoot y wa s wel l prepare d t o testify . 
The cross-examinatio n focuse d o n hi s testimon y a t th e earlie r trial , i n 
which he had said he could not remember what happened because he had 
been drinking . Hooty's explanation o f that testimon y was that h e had no t 
trusted hi s lawyer an d fel t h e would no t ge t a  fai r trial . I t di d no t soun d 
like a lie, but rathe r an understandable reactio n o f a young Indian ma n t o 
hostile an d dangerou s circumstances . Thi s was a  theme tha t Serr a woul d 
underscore i n his closing. Hooty left th e stand with his dignity intact. Th e 
defense tea m fel t tha t th e jur y woul d b e abl e t o empathiz e wit h Hoot y 
and understan d wh y he had lied at the first  trial . 

Serra's closing argument was an example of his oratorical skills. He told 
parables, referred t o philosophy, and discussed history. But he also kept i n 
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mind th e fact s an d mixe d hi s rhetorica l flourishe s wit h th e relevan t law . 
He began by confronting th e negative racial stereotyping used by the pros-
ecution. 

Similarly, when the prosecutor elicite d testimony about the party at the 
Pine Garden apartments he tried to leave the impression that i t was a wild, 
drunken brawl . The image of the "drunke n Indian " had a  potent effec t i n 
the first trial, influencing th e jurors agains t the defendants . Serr a knew he 
would have to counter tha t potentia l influence i n the second trial . He met 
the issue head o n an d turne d i t around t o Hooty' s benefit : 

Has one witness come forward and said to you, "I saw Hooty shoot from 
the hill?" . .. There' s not on e shred of evidence that says he shot. And all 
the Indians say he did not shoot, so the prosecutor has to say, "Don't believe 
the Indians ; don't believe the drunk Indians ; don't believe the dirt y Indi-
ans." That's the bottom line D o you understand the real hoax, the real 
fabrication is on the side of the prosecution. If this case stands for anything, 
it stands for a  proposition tha t everyone has to be treated equal . And that 
means in court too. 

You mus t reac h acros s racia l line s whe n constructin g a  black rag e o r 
cultural defense . On e way of doing thi s i s to spea k to share d experiences . 
The voi r dir e proces s i n Hooty' s cas e ha d produce d a  multiracia l jury , 
more s o tha n i n th e usua l Sa n Francisc o trial . Facin g thi s typ e o f jury , 
Serra fel t tha t som e jurors ha d share d th e experienc e o f what h e terme d 
"institutional genocide. " 

The Indians were all exposed to institutional genocide. It's not just Indi-
ans, it's common t o all sub-cultures; they're exploited, harassed, discrimi-
nated against , act s of brutality, act s of indifference . Al l sub-cultures have 
been exposed to that in this country. You mistrust authority. So if the white 
kids were beating you up , does the Indian cal l the police? No. The police 
take the whites' point of view; the police would arrest you. You don't go up 
to the police. You have to avoid—to run, so Hooty had instilled in him two 
things, avoid confrontation, an d the instinct of flight. You can't win at any 
level of confrontation.... S o there was no trust. No trust was engendered 
in Hooty or any young Indian. 

Another mean s o f reachin g acros s racia l line s i s t o le t th e jur y kno w 
that peopl e o f th e defendant' s rac e ar e hopin g tha t th e juror s wil l over -

. .. .
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come thei r stereotype s an d d o justice . This i s a delicate proposition . You 
do no t wan t t o beat u p th e jurors fo r bein g o f a  different rac e or culture . 
You do no t wan t t o offen d peopl e b y challenging the m t o prov e the y ar e 
not racis t by deciding in your client' s favor. Serr a walked a  tightrope a s he 
referred thre e differen t time s t o th e India n communit y an d ho w i t wa s 
looking to th e jurors fo r justice , implying tha t a  not guilt y verdict woul d 
help heal the wounds o f a racist past : 

You heard the history of the Indian people. Their mistrust o f authority. 
The fact that they have never, ever trusted the court system. They have never 
trusted lawyers; they have never trusted judges. For them, it is an extension 
of the early settlers, the military, the whites who have always perpetrated a 
form o f genocide of them. They have never cooperated, they distrust, they 
disdain the judiciary. In this trial it has been reversed. They have come here 
with open hearts and open hands. They have told you the truth. They have 
once again placed their faith in white man's law and he, the prosecutor, says 
they have perpetrated, these Indians have perpetrated a  hoax. He said that 
because he has no evidence! 

Most juries take their responsibility seriously. If you invited twelve peo-
ple t o a  dinne r part y an d gav e the m th e fact s o f a  typica l crimina l cas e 
they woul d vot e fo r convictio n almos t ever y time . Bu t i f you pu t thos e 
same twelv e peopl e i n a  jury box , approximatel y 1 0 to 1 5 percent o f th e 
time they will vote for acquitta l o r com e to a  divided verdict . On e crucia l 
difference betwee n a  dinne r part y an d a  jur y tria l i s tha t juror s realiz e 
their decision has real consequences for another human being. Most jurors 
believe i n th e concep t o f reasonable doubt , an d the y will  sometime s giv e 
a defendan t th e benefi t o f th e doub t whe n analyzin g th e evidence . Th e 
democratic tradition i n America i s founded o n th e right o f the individua l 
against the power and encroachment o f the government. In criminal trials, 
jurors ar e tor n betwee n thei r fea r o f crim e an d thei r dut y t o judg e eac h 
person a s a n individual . Prosecutor s ofte n will  spea k t o th e jurors ' fear s 
by equating th e defendant wit h th e genera l violence and crim e i n society . 
Defense attorney s will  focu s o n th e individualit y o f th e defendan t an d 
speak to the jurors' desire to give every person a  chance before condemn -
ing him o r her . 

A key method o f helping the jurors ge t in touch with thei r desir e to d o 
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justice i s to remin d the m o f the grav e responsibility the y carry . Even i n a 
misdemeanor case , the lawyer can convey a feeling of seriousness, of moral 
weight, o f the nee d t o conside r th e evidenc e carefull y an d t o respec t th e 
rule o f reasonabl e doubt . Onc e i n a  grea t whil e a  cas e come s alon g tha t 
screams ou t fo r righteousness . The Hooty Cro y trial was such a  case. The 
facts o f self-defens e wer e powerful , an d th e symbolis m o f th e cas e wa s 
apparent. I n this context , Serr a was able to tap int o the jurors' need t o b e 
part o f something bigger than themselves : 

We will neve r forge t thi s case . In a  certain way , maybe i t wil l b e on e 
of the mos t meaningfu l things , the mos t meaningfu l decisions , profoun d 
decisions, decisions fraught with social and political content—the opportu-
nity to do justice. You might never have another opportunity like this again. 
It might be one of the more meaningful event s that you are going to partici-
pate in during your life. 

Lawyers often ge t caught u p i n thei r ow n egos . They have an imag e o f 
themselves as Spencer Tracy playing Clarence Darrow i n Inherit the  Wind, 
or To m Cruis e destroyin g Jac k Nicholson durin g cross-examinatio n i n A 
Few Good Men. Caugh t u p i n thei r fantasies , the y shou t a t neutra l wit -
nesses as if they were criminal conspirators . They wax eloquent abou t th e 
American wa y of justice, when th e fact s poin t t o a  brutal ac t by an obvi -
ously guilty client . 

Serra, on the other hand, was in an enviable position. His client actually 
was innocen t an d ha d bee n mistreated . Hoot y ha d bee n a  victi m o f a 
police force tha t had acte d like Custer and the U.S. cavalry. Shot, arrested , 
and charged , h e wa s the n denie d effectiv e representatio n a t hi s murde r 
trial. Sentenced to death, he had been given another chance by a Californi a 
Supreme Cour t tha t i n 198 5 ha d a t it s philosophica l cor e a  respec t fo r 
individual liberty . Th e realit y o f th e cas e allowe d Serr a t o en d hi s argu -
ment wit h a n emotio n an d passio n tha t wa s fel t an d understoo d b y th e 
jurors. 

Hittson had to be crouched down; and he shoots, bang, bang, bang—at 
least three times, two of them going into Hooty, and one going up against 
the wall.... Hooty turned and there was this confrontation fac e to face and 
there was this shot. And then Hooty collapsed like he said, and he fell and 
then h e starte d crawling... . Tha t i s the hones t trut h o f what occurred . 
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That's a  truth tha t wasn' t previousl y told . That was the truth tha t wasn' t 
told because Hooty had no faith a t that time in the system. So Hooty took 
the responsibility upon himself . There's no reason now to hide any of the 
truth. He's told everything exactly the way it was: From the bottom collec-
tively of our team' s heart, we urge you to do justice i n thi s case . It is , in 
closing, reasonable doubt . I t i s a case that crie s out singularl y for justice . 
There have been long delays. Hooty deserves to be set free. This is a wonder-
ful, wonderful cas e for justice—for yo u to administer justice It' s your 
almost sacred duty to find "No t Guilty on these charges." Thank you very 
much. 

The jury deliberated fo r a  full week , and the n a  second week . An opti -
mistic defens e tea m ha d expecte d a  quic k verdict . Som e o f th e reporter s 
covering th e tria l bega n t o sa y tha t th e time s wer e to o conservativ e t o 
allow an acquitta l fo r th e killing of a  policeman. O n Ma y 1, the jury file d 
back int o th e courtroo m t o delive r it s verdict . Patric k Hoot y Cro y wa s 
found no t guilt y on al l charges. After year s locked awa y on Sa n Quentin' s 
death row , he was free . 

Hooty i s now a full-time studen t a t Sa n Francisc o Stat e University . H e 
has continue d t o develo p hi s artisti c talent s an d i s studyin g compute r 
graphics. 

After th e trial, Karen Jo Koonan of the National Jury Project conducte d 
intensive interviews with several members of the jury. There was no doub t 
that the cultural defense had created a context for the jurors to react favor -
ably to th e defense' s presentatio n o f evidence . On e juro r sai d tha t whe n 
he heard th e charges they sounded "s o damming" tha t h e wondered ho w 
the defendan t coul d respond . Bu t a s the testimon y develope d h e fel t tha t 
"the main issu e was racism." 

The interviews showed tha t the jurors had been influence d b y the con -
tent o f th e testimon y presente d b y th e cultura l defens e witnesses . Eve n 
more than the content, they were impressed by the expert witnesses them-
selves. Clearly, the fact that most of these educated and articulate witnesses 
were Nativ e America n adde d t o th e impac t o f thei r words . Th e cultura l 
defense succeede d i n puttin g th e jurors i n Hooty' s shoes . They were abl e 
to understan d tha t an y reasonable perso n i n hi s situation woul d hav e re -
sponded in the same way. He would have run from  th e police even though 
he ha d no t robbe d th e store . He would hav e been afrai d t o surrende r t o 
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law enforcemen t onc e th e shootin g ha d begun . The y comprehende d th e 
legal rul e tha t i f a  policema n use s excessiv e forc e a  person i s entitle d t o 
respond wit h forc e t o defen d himself . They believed Hoot y ha d acte d i n 
self-defense whe n h e shot Hittson . 

Hooty's case is an excellen t exampl e o f taking the offensive whe n face d 
with damning evidence. In order to do so effectively, th e defense team ha d 
to perceiv e th e socia l condition s unde r whic h Hoot y lived . The y neede d 
to feel those conditions, to grasp Hooty's life experience. The lawyer in the 
first tria l faile d t o d o thi s because h e was blinded b y his ow n prejudices . 

The defense team approached th e case politically. They consciously un -
covered the historical , economic , and socia l root s o f a conflict tha t le d t o 
one dea d policeman , on e wounde d policeman , an d thre e wounded Indi -
ans. With this perspective they were able to construct a  persuasive cultura l 
defense. 

A few words of caution should be noted before lawyers leap into similar 
cultural defenses. Hooty' s acquittal was won in San Francisco, where Indi-
ans ar e no t highl y visible , ar e no t considere d a  socia l problem , an d ar e 
not threatenin g t o juror s o f othe r ethni c backgrounds . Whethe r suc h a 
defense woul d hav e been a s persuasiv e i n Albuquerque , Ne w Mexico , o r 
Rapid City, South Dakota, must be left to lawyers, clients, and jury consul-
tants who understand thos e specific environments . 

The United State s is a multiracial, multicultura l societ y that i s growing 
more divers e eac h year . Cultura l defense s will  b e a n expandin g are a o f 
legal activit y i n bot h crimina l an d civi l law . Lik e blac k rag e cases , thes e 
cases wil l sen d a  politica l message . Lawyers , alway s inten t o n winning , 
should recogniz e th e conten t o f th e messag e the y send . Thi s awarenes s 
should infor m thei r strategy , the type s o f experts they call , and ho w the y 
frame th e issues to the public . Sometimes ther e wil l be abuses o f the cul -
tural defense , bu t w e canno t sh y away from thi s potentiall y enlightenin g 
form o f social reality evidence. 



Too many people are sufferin g 
Too many people are sad 
Too little people got everything while 
Too many people got nothing . 
Remake the world . . . 
Be you black, Be you white. 
—Jimmy Cliff, "Remake the World" 

Chapter 1 4 

"Remake the World " 

What i s the futur e o f the black rage defense i n America' s courtrooms ? T o 
answer that question we must first look at the social construction o f crime. 
Second, we need t o look a t how the cataclysmic economic change s takin g 
place toda y will  affec t Africa n Americans . We can the n loo k a t tw o area s 
where the black rage defense i s expanding and sugges t situations in which 
such a  defense i s most appropriat e an d useful . 

Crime i s real . However , th e depictio n o f crim e i n Americ a i s ofte n 
fictitious. Th e media' s driv e fo r profit s result s i n th e overreportin g an d 
sensationalizing of murder an d assault . Stories are considered newsworth y 
if the y sel l newspaper s o r gra b th e attentio n o f fidgety  remot e control -
wielding televisio n viewers . The Cente r fo r Medi a an d Publi c Affair s re -
ported tha t th e three network television news shows broadcast fou r time s 
as many crim e storie s i n 199 5 as in 1991 , even thoug h FB I statistic s sho w 
that seriou s crimes actually decreased durin g tha t period . 

There is a social construct to crime. The way in which antisocial behav-
ior i s characterized, classified , an d punishe d mold s th e wa y people thin k 
and fee l abou t crime . Th e savings-and-loa n rip-off , fradulen t corporat e 
cost overruns , an d white-colla r crime s cos t th e taxpaye r fa r mor e tha n 
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street crime.1 Corporate violations of health and safety laws result in thou-
sands of worker injuries and deaths. Corporate crimes against the environ-
ment pos e a  larger threa t t o th e futur e o f society than ca r thef t an d rob -
bery. Thes e costl y crime s ar e committe d almos t completel y b y whit e 
males, yet the socia l perception o f the criminal i s that h e i s a black male . 

A telling example of the institutional racis m that infects ou r concept o f 
crime is the controversey around the different punishment s for possessio n 
of powdered cocain e versu s crac k cocaine . I n federa l cour t possessio n o f 
five gram s o f crac k draw s a  mandatory  five-yea r minimu m whil e posses -
sion o f five grams o f powdered cocain e has no mandator y minimu m an d 
first-time offender s usuall y receiv e probation. On e ha s t o posses s a  hun -
dred time s mor e powdere d cocain e tha n crac k t o b e sentence d t o fiv e 
years. This , plu s la w enforcement' s admitte d choic e t o targe t th e crac k 
world ove r the cocaine world, has resulted i n large numbers o f poor Afri -
can American me n an d women goin g to federa l priso n instea d o f middle-
class white men an d women . 

Sentencing disparit y i s not limite d t o the crack-powdered cocain e dis -
tinction. In 1995 an official stud y of all eighty thousand federa l conviction s 
over tw o year s showe d tha t Africa n American s receiv e sentence s tha t ar e 
on averag e 10 percent longe r tha n thos e of whites for simila r crimes . 

Combining stat e an d federa l jurisdictions , almos t on e thir d (3 2 per -
cent) o f African America n me n 20-2 9 year s ol d ar e incarcerated , o n pa -
role, o r o n probation . Thi s represent s a n increas e o f 1 0 percent ove r th e 
last five years. Men ar e not th e onl y ones who ar e being entangle d i n th e 
criminal law web. Since 1989, African America n wome n hav e experience d 
the greates t increas e i n involvemen t wit h th e crimina l justic e system— a 
78 percent jump. 

Institutional racis m i s prevalent i n ever y are a o f crimina l law . A 1996 
study i n Californi a showe d tha t onc e arrested , white s hav e thei r charge s 
reduced mor e ofte n tha n Africa n American s an d Latinos , an d tha t whit e 
offenders receive d community-base d rehabilitatio n placement s a t twic e 
the rate of African Americans . 

In 199 5 Paul Butler , a  professor a t Georg e Washingto n Universit y La w 
School, shocked the legal community by advocating that African America n 
jurors in nonviolent case s such as theft an d drugs engage in jury nullifica -
tion by refusing t o convict black defendants. Butle r was not shooting fro m 
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the hip ; h e i s a  forme r federa l prosecuto r an d ha d writte n a  well-docu -
mented piece . H e argue d tha t a  syste m o f whit e supremac y "create s an d 
sustains th e crimina l breedin g ground , whic h produce s th e blac k crimi -
nal." H e correctl y asserte d tha t rehabilitatio n i s n o longe r a  goa l o f th e 
criminal law system and conclude d tha t the consequence o f the racism i n 
the crimina l justice system  i s that th e black community i s losing valuabl e 
human resources . He suggested tha t jurors engag e in a  social cost-benefi t 
analysis and us e their power to refuse t o be part o f the assembly line tha t 
sends black men an d women t o jail. 

Although th e socia l construc t o f crim e i s based o n fictio n an d tainte d 
by racism , crim e itsel f i s rea l an d frightening . I n a  199 4 National  Law 
Journal poll 6 2 percent o f peopl e sai d the y wer e "trul y desperate " abou t 
personal safety . Tha t wa s a n almos t 10 0 percen t increas e sinc e 1989 . 
Thirty-eight percen t o f African American s sai d the y have been victim s o f 
crimes involvin g violence o r th e threa t o f violence, a  substantia l increas e 
since 1989. In orde r t o understand th e reality of crime, I try to pu t mysel f 
in th e jur y box . A t th e inceptio n o f a  tria l juror s ar e alway s aske d th e 
following question : "Hav e you o r anyon e i n your famil y bee n a  victim o f 
a crime? " If I  were a  juror, thi s would b e m y answer : "M y sixty-year-ol d 
mother was knocked unconsciou s durin g a  mugging in Hollywood. A few 
years later her friend wa s murdered during a street robbery in front  o f her 
apartment hous e i n Venice, California. M y father ha d hi s head spli t ope n 
in Chicag o whe n h e helpe d a n olde r ma n bein g harasse d b y fou r youn g 
men. Years later, as he was walking home he was smashed i n the face by a 
teenager fo r n o discernibl e reason . H e and othe r passenger s were robbe d 
at gunpoin t a t th e subwa y station . Hi s hom e wa s burglarize d numerou s 
times. His ca r was stolen an d burned . On e o f my brothers ha d a  rando m 
bullet come through hi s second-story window. One o f my other brothers , 
while workin g a t a  retai l store , was thrown t o th e floo r b y robbers , wh o 
stepped o n hi s neck and hel d a  gun t o hi s head . Another tim e a  gun wa s 
pulled o n hi m a t th e basketbal l court . A  gang o f teenagers attacke d him , 
hitting him with chairs and locks, which resulted in thirteen stitche s in his 
head. My stepfather, while in his sixties, was slugged in the face and robbe d 
by two men . M y sons hav e been mugged . Ou r car s have been stole n an d 
stripped beyon d repair . M y youngest so n ha s ha d tw o friend s murdered . 
My wife wa s robbe d a t gunpoint . Anothe r brothe r ha d a  gun pu t t o th e 



"Remake the World" 26 7 

side of his head in a  robbery. As he raised his hand i n a  reflex to push th e 
revolver awa y h e touche d it s col d stee l an d froze , knowin g h e wa s a n 
instant awa y from death. " 2 

Is crime real ? I s the threa t o f crim e terrifying ? O f course . Bu t puttin g 
more and mor e peopl e in prison will  not chang e this reality . I f Californi a 
were a country, i t would have the world's eighth-largest economy . Prison s 
are it s third leadin g industry . Investmen t counselor s ar e actually advisin g 
their client s t o pu t mone y int o priso n constructio n a s a  safe , profitabl e 
venture. Nationally , crimina l la w repression i s the growt h industr y o f th e 
nineties.3 Bu t three-strike s law s an d mor e punitiv e measure s d o no t 
change the fact that 95 percent o f people in jail will return t o the commu -
nity. Most will return uneducated , brutalized , an d fille d wit h rage . 

Will crim e g o away ? Give n th e predicte d futur e o f th e economy , th e 
only thing that will go away are jobs for what once was a productive, hard-
working, semiskilled and unskilled working class. It is noteworthy that th e 
U.S. secretar y o f labor , a  cutting-edg e Marxis t magazine , an d on e o f th e 
giants of American sociolog y al l concur o n muc h o f the economi c realit y 
of the 1990s . Robert Reic h has likened th e conflic t betwee n th e new tech -
nologies an d ol d industrialis m t o "tectoni c plate s colliding, " destroyin g 
the old mass-production system  and causing the "economic earth to crack 
open." Cy  Rev y a socialis t magazin e tha t analyze s th e cyberneti c revolu -
tion, explains that the new economic changes are being driven by a funda -
mental shif t i n ho w wealt h i s produced. 4 Informatio n technolog y i s th e 
new mean s o f production . On e o f cy  Revs  founders , himsel f a  forme r 
steelworker, gives a poignant example of the change from physica l to intel-
lectual labor. He worked a t U.S. Steel in Chicago, eventually moving fro m 
unskilled labor a t the blast furnace t o a five-year program learnin g to be a 
machinist. As a machinist in the mass-production econom y he would have 
been ensured a  good salary and work almost anywhere in the country. But 
information technolog y took what he had learned , imprinted i t on a  chip, 
and inserte d th e chi p directl y int o th e lathe . Now th e chi p run s th e ma -
chine, an d hi s jo b wa s reduce d fro m comple x an d stimulatin g wor k t o 
simply pushin g button s a t th e beginnin g o f th e shif t t o inpu t tha t day' s 
production program . On e worker coul d monito r fou r machines , so thre e 
workers lost their jobs. Soon the giant U.S . Steel mill was employing onl y 
a fractio n o f it s previou s workforce , an d a  fe w year s i t late r close d alto -
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gether. A study of former steelworkers from this plant showed an increase 
in divorce, sickness, and failed mortgages and significant feelings of anger 
and violence. 

Reich and cy. Rev  agree that corporations, driven to compete and max-
imize profits, are changing workers' relationships to their jobs, creating a 
new group of people who fall outside the economy. Now that layoffs ar e 
permanent, Reic h suggest s tha t w e should us e a  new word t o describ e 
these workers—"castoffs." Thes e castoffs wil l have little or no productive 
role in society. 

Many people have warned o f the negative impact o f the technological 
revolution on minority communities. As far back as 1970, Sidney Willhelm 
in Who  Needs the  Negro forecasted tha t the destruction o f the mass-pro-
duction economy would change the situation of African Americans from 
"exploitation to uselessness." 

Alvin and Heidi Toffler, the "Third Wave" economic theorists admired 
by both Al Gore and Newt Gingrich, pointed out that just one day before 
the Rodney King riots began the Los Angeles Times  published a list of the 
top on e hundred U.S . companies. Missing from the lis t were the mass-
production manufacturer s o f autos, steel, textiles, tires, and cemen t tha t 
previously had provided stable, decent-paying jobs for a black proletariat. 
The Tofflers war n against the writing off of entire minority communitie s 
such as South-Central Los Angeles. 

In the midst o f a torrent o f statistics on increasing poverty at the low 
end o f the scal e an d article s analyzin g th e deat h o f the industria l age, 5 

Harvard sociologist William Julius Wilson has written a detailed and pro-
found stud y of the consequence s o f these changes , entitled When  Work 
Disappears (1996) . Wilson's thesis is that a  poor but working community 
is "entirely different" from a  poor and unemployed community. In a con-
crete study of three neighborhoods i n Chicago, he shows that long-ter m 
joblessness rends the social fabric o f the community. Ninety-five percen t 
of these neighborhoods have been and still are African American . In 1950, 
70 percent of black males in those neighborhoods were working. In 1990, 
only 37 percent were working. Williams argues persuasively that this con-
centration of joblessness robs people of what they need to grow and pros-
per. Th e structur e provide d b y getting u p an d goin g t o a  full-time jo b 
every day translates int o disciplin e an d a  sense o f responsibility , whic h 
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form a  productiv e personality . Chroni c unemploymen t cause s a  chroni c 
illness o f spirit . When youn g me n an d wome n hav e nothin g t o loo k for -
ward to , the y develo p despair , cynicism , an d a  fatalisti c attitud e towar d 
their lives. 

Williams show s ho w th e declin e o f th e mass-productio n syste m ha s 
meant th e en d o f work , whic h i n tur n ha s cause d a  severe disruptio n o f 
support networks . The church, the family, and civic organizations—all o f 
which playe d a  positiv e rol e i n counterbalancin g povert y an d racism — 
have been damage d b y years o f persisten t unemployment . Wit h th e sup -
portive culture of their communitie s wrecked by forces beyond thei r con -
trol, the citizens of these neighborhoods hav e been lef t isolate d an d hurt -
ing. Is it any wonder tha t crim e takes root an d thrive s amid devastation ? 

When African American s such as Butler look at the appalling number s 
of their communit y member s i n prisons , they se e the detrimenta l conse -
quences o f a  white supremac y constructio n o f crime. They cry out , "Yo u 
cannot pu t ever y youn g blac k ma n i n prison! " Whe n th e averag e whit e 
person look s a t th e sam e statistics , h e believe s tha t the y ar e th e natura l 
result of blacks being more criminally inclined than othe r races . The black 
rage defense is  a  tool  to  expose  the  fallacy of  such  racist  thinking.  Whe n 
shown ho w racia l an d economi c oppressio n shap e a  defendant' s actions , 
other peopl e begi n t o realiz e tha t Africa n American s ar e no t inherentl y 
criminal. The jurors who acquitte d Steve n Robinson , James Johnson, an d 
Henry Swee t had t o confron t thei r ow n stereotype s an d mak e a  connec -
tion between societa l racism an d crimina l behavior . 

The previou s chapter s hav e emphasize d psychiatri c an d self-defens e 
cases. Ther e i s anothe r are a o f la w i n whic h th e blac k rag e defens e i s 
growing and where its capability of overcoming racial stereotyping will be 
severely tested. Thi s field of criminal la w is death penalt y mitigation . I f a 
person i s convicted o f a capital crime, he i s entitled t o a  separate hearing . 
At tha t "penalt y phase, " a  minitria l take s plac e i n whic h th e prosecuto r 
introduces "aggravation " evidence . Thi s i s evidence tha t portray s th e de -
fendant a s a n evi l perso n whos e crim e i s no t a  resul t o f socia l force s 
but rathe r o f a  "malignan t heart. " Th e defens e i s allowe d t o introduc e 
"mitigation" evidence . Th e court s hav e hel d tha t a  defens e lawye r ha s a 
legal responsibilit y t o brin g al l evidenc e t o th e jury' s attentio n tha t "hu -
manizes" the defendant. Thi s duty grows out o f the nature o f the sentenc-
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ing hearing, which i s "defense counsel' s chanc e t o sho w the jury tha t th e 
defendant, despit e th e crime , i s wort h savin g a s a  huma n being." 6 Th e 
courts have ruled tha t evidenc e o f one's cultural backround i s admissible. 
In on e case , th e Nint h Circui t Cour t o f Appeal s determine d tha t i t wa s 
ineffective ai d o f counse l t o fai l t o produc e evidenc e o f th e defendant' s 
Thai culture, "including Thai concepts of remorse and shame which migh t 
well have bridged a  cultural gap between the jury and the accused." 7 These 
rulings affor d preceden t fo r admittin g evidenc e o f black cultur e an d th e 
effects o f racial and economi c discrimination . 

The few lawyers who specialize in death penalty cases are well versed i n 
preparing a  socia l histor y o f thei r clients. 8 Th e challeng e fo r al l lawyer s 
doing such work is to integrate the fundamentals o f the black rage defens e 
into thei r presentations a t both th e trial and th e appellate levels. 

The blac k rag e defens e i s a  strateg y use d primaril y i n crimina l cases . 
However, ther e ar e time s whe n crimina l an d civi l la w intersect . I n suc h 
situations th e basics o f the black rag e defense ma y be use d i n bot h areas . 
An example discussed in earlier chapters was the James Johnson cases . The 
racism practiced by Chrysler Corporation contributed to Johnson's mental 
illness, providing a n insanit y defens e i n th e crimina l tria l an d creatin g a 
basis fo r disabilit y i n th e workers ' compensatio n hearing . Thi s i s no t a n 
isolated example. There is great potential for black rage-type legal actions, 
if only lawyers would no t be frightened  b y age-old and narro w interpreta -
tions o f the rule s o f evidence. The cases analyzed i n thi s book ar e part o f 
a lega l histor y tha t i s constantl y bein g shape d b y innovativ e pleadings , 
new conceptua l arguments , an d fearles s advocacy . What i s permissible i n 
court i s determined b y struggle. In 199 6 a case unfolded i n Brookly n tha t 
epitomizes the power o f such creative legal action . 

The Noble Drew Ali Plaza housing project i s located in the Brownsvill e 
section o f Brooklyn . Three hundre d seventy-fiv e Africa n America n fami -
lies an d eigh t Hispani c familie s resid e there . Th e projec t wa s owne d b y 
three white men (Linde n Realty) , who hired a n all-whit e group o f on-sit e 
managers. Th e projec t wa s subsidize d b y th e federa l government , an d 
rents were se t by the governmen t a t fai r marke t rate s o f $65 0 per mont h 
for a  one-bedroo m t o $95 0 fo r a  four-bedroo m apartment . Eac h famil y 
paid 30 percent o f its adjusted gros s income, and th e res t was paid by the 
federal subsidy . 
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During the seven years in which thi s virtually all-black project wa s ru n 
by a n all-whit e group , condition s deteriorate d t o th e poin t wher e livin g 
there became a n environmenta l nightmare . Tenan t Charlen e Burwel l an d 
her si x children were forced t o spend thre e days with ra w sewage, includ -
ing huma n excrement , overflowin g fro m th e toilets , sinks , an d bathtub . 
Yvette Dozie r constantl y complaine d abou t th e rottin g bedroo m floor, 
fearing fo r th e safet y o f her tw o littl e children . N o repai r wa s made , an d 
one day Dozier actually fell through th e floor  to the apartment belo w and 
herniated a  disc. Barbara Kelley had a n eleven-year-old daughte r who was 
seriously disable d wit h cerebra l pals y an d respirator y illness . The y live d 
on th e sixt h floor  an d elevator s were alway s broken. When he r daughte r 
Rachel neede d emergenc y medica l care , th e medica l worker s coul d no t 
take her down th e stairs on a  stretcher. As the terrified gir l gasped fo r air , 
they ha d t o carr y he r t o th e roof , cros s ove r t o th e adjoinin g building , 
carry he r dow n t o tha t building' s elevator , an d finally  rus h he r t o th e 
hospital. During one year Rachel needed emergency medical treatment si x 
times—and eac h tim e th e elevator s wer e broken . Seren a Audai n live d 
with her two children, three and six years old. In just one week she caught 
eight rat s i n her apartmen t a s they crawled i n throug h hole s in walls an d 
cupboards, which the management ha d no t fixed. Rats roamed unchecke d 
in al l the buildings. 

All the tenant s suffere d freezin g col d i n winter , sewag e backup wit h a 
persistent nauseating stench invading their homes, water leaks, inadequate 
security, broken fixtures,  and management indifference . A s Burwell would 
state in her affidavit , "I f we were criminals and lived in a  penitentiary, th e 
way we live would be considered crue l and unusua l punishment. " 

Linden Realt y was no t th e sol e caus e o f thi s despicabl e situation . Th e 
federal government disregarded its own legal responsibility to ensure "safe , 
decent, and sanitary" housing to the tenants. The Department o f Housing 
and Urban Developmen t (HUD ) pai d the owners over $15 million i n sub-
sidies during a seven-year period. One of the tenants put her finger  on th e 
problem: "Eve n when w e pay white people' s rents , they stil l give us black 
people's services,  which i s no service s at all." 

Brooklyn Lega l Service s attorne y Richar d Wagne r filed a  complicate d 
federal lawsuit against Linden Realty on behalf of the Tenants' Association. 
Wagner has a reputation a s a brilliant legal thinker who has demonstrate d 
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an unswervin g commitmen t t o racia l justice. Within si x months th e cas e 
was won. Titl e was taken awa y from  th e owners , an d HU D agree d t o d o 
almost $5 million in repairs and renovations, after which ownership would 
be transferred t o the Tenants ' Association . 

Wagner was not content with this victory. He wanted the previous own-
ers to pay for the damage they had done to the lives of the tenants. Barred 
from suin g for damage s by constraints place d o n Lega l Services by a con-
servative Congress , Wagne r too k th e cas e t o privat e attorneys . H e de -
scribed i n powerfu l term s th e huma n consequence s resultin g from  seve n 
years of living in deplorable , dehumanizing conditions . 

Any child, whether white or black, would find lif e a t a  Noble Drew Ali 
Plaza physically miserable. Any child would find it difficult i f not impossible 
to perform well at school. Any child would feel embarrassed and humiliated 
at the way they are forced to live. 

But I submit that NOT any child would blame herself for these conditions. 
Not any child would associate her environment with "the way black people 
live," and thin k o f the very concep t o f decen t livin g condition s a s being 
white and slumlike conditions as being black. 

The fatalism, nihilism, loss of self-esteem an d individual ambition, and, 
ultimately, destruction of the future human potential that is experienced by 
the black children is more a function o f racism than physical environment. 
IT I S BLAC K RAG E TURNE D INWAR D AN D TH E EMOTIONAL , SCHOLASTI C 

AND ECONOMI C DAMAG E I T DOE S T O IT S VICTIM S LAST S A  LIFETIME. 9 

Wagner wa s dismaye d b y th e attitude s o f mos t attorney s h e ap -
proached. Instead of being excited about developing a strategy to translat e 
black rag e into lega l damages , they muttered abou t ho w futur e scholasti c 
and economi c damage would be difficult t o prove. They viewed the situa -
tion onl y through th e prism o f profit-loss, afrai d tha t th e task o f pushin g 
the courts forward i n recognizing the potential economic and psychologi -
cal damages cause d b y racism woul d b e outweighe d b y the time , energy , 
and risk of losing that the case entailed. Fortunately , a  few lawyers aroun d 
the countr y thin k otherwise . On e o f the m i s Mercede s Marque z i n Lo s 
Angeles. For ten years Marquez has accepted th e challenge o f proving th e 
harm don e to people o f color by slumlords an d a n uncaring government , 
winning a  $600,000 jury award among others , and recentl y settling a case 
for $2. 5 million.10 As more tenants organize against life-crippling housin g 
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conditions, we need lawyers who will expand the black rage defense to civil 
actions and educate opposing lawyers, judges, and juries to the destructiv e 
effects o f present-day racism . 

One canno t rea d abou t rat s bitin g childre n a t Nobl e Dre w withou t 
thinking abou t Bigge r Thomas i n Richard Wright' s nove l Native Son.  The 
book open s wit h Bigge r tryin g t o protec t hi s mother , sister , an d littl e 
brother from a  large rat. "A huge black rat squealed and leaped a t Bigger' s 
trouser-leg and snagged it in his teeth . . .. Bigge r took a shoe and pounde d 
the rat's head, crushing it , cursing hysterically... . Hi s mother san k to he r 
knees an d burie d he r fac e i n th e quilt s an d sobbed. " Bigge r Thoma s 
turned hi s rag e outward , eventuall y killin g tw o people . A s Ric k Wagne r 
interacted with hi s clients, he saw children an d teenagers who als o turne d 
their fury outward , becoming violent and predatory. He argued that "these 
children are as much the victims of black rage as those who turn i t inward , 
except tha t the y find  way s to shar e thei r pai n wit h societ y i n a  way tha t 
society does not like but fo r which i t refuses t o accep t any responsibility. " 

The Noble Drew housing project i s an example o f existing racism. Un -
fortunately, a s much o f the publi c i s unable t o understan d blac k povert y 
and crim e a s the resul t o f pas t discrimination , i t i s therefore incumben t 
on lawyer s defendin g childre n wh o hav e grow n u p i n slu m housin g t o 
expose the present-day racism. A black rage defense would show the inter -
section o f greed y privat e landlord s an d a n indifferen t governmen t tha t 
fails t o enforce  th e tenants ' righ t t o decent , saf e housing. 11 Whenever th e 
government prosecute s a  young person wh o has grown u p i n a  place like 
Noble Drew , th e governmen t itsel f shoul d b e pu t o n tria l fo r it s willfu l 
acceptance o f the dehumanizing practice s o f slumlords. We can and mus t 
show how present-day racism warps these defendants jus t as racism in th e 
1940s deformed Bigge r Thomas . 

Since the black rag e defens e i s by definition a  discussion o f race se t i n 
an intensel y emotiona l context , i t i s necessary fo r lawyers , legal workers , 
and defens e committee s t o thin k throug h th e socia l an d philosophica l 
ramifications o f each case. 

The differen t blac k rag e case s analyze d i n thi s boo k allo w u s t o dra w 
some conclusion s abou t whe n th e defens e i s appropriat e an d wha t ele -
ments giv e i t th e bes t chanc e o f winning . Th e potentia l fo r th e jur y t o 
empathize with the defendant shoul d be an overriding concern, informin g 
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all tactica l decisions . Th e strategi c question s t o b e considere d ar e a s fol -
lows: 

1. Wha t is the nature of the crime? A property crime is qualitatively differen t 
from a  homicide. 

2. Wh o or what is the target of the crime? A robbery of a bank that has refused 
a loan to a burned-down black church is more understandable than a rob-
bery for persona l gain. An attack on a person who has racially humiliated 
and abused a defendant i s quite different fro m a  random assault on a pass-
ing motorist. 

3. I s there a concrete connection between the crime and the defendant's per -
sonal history of racial oppression? 

4. Ha s the defendant suffere d seriou s economic hardship? 
5. Doe s the personal history of the defendant ti e into the motivation fo r th e 

crime in a sympathetic manner? 
6. Wha t i s the attitud e o f the defendant ? Doe s sh e se e hersel f a s a  victim, 

blaming everyone else for he r problems? O r does she present hersel f a s a 
proud person struggling in a hostile environment? 

7. Ar e there element s o f the defendant' s culture , either positiv e o r negative , 
which ca n b e explaine d t o a  judge o r jury a s contributing cause s o f th e 
crime? 

8. I s the defendant capabl e of taking the stand and, with proper preparation , 
making a good impression? 

The weight one gives to each element will  differ dependin g on the type 
of case—self-defense, rio t situation , duress , diminished capacity , insanity , 
or mitigation . Th e presentatio n wil l diffe r dependin g o n whethe r on e i s 
trying t o persuad e a  jury t o acquit , a  distric t attorne y t o reduc e charges , 
or a  judge to lower a  sentence. In a  civil case there will  be other element s 
to consider . Bu t on e mus t alway s analyze th e interpla y betwee n a  syste m 
of white supremacy and th e client' s personal history and culture . 

Peter Kim , a  Korean America n studen t a t th e Universit y o f Californi a 
at Berkele y an d a  member o f th e ra p grou p Sa n Francisc o Stree t Music , 
has written that "the Black Panthers were more than black." He means that 
the Panthers ' message s o f prid e an d empowermen t an d thei r program s 
of breakfas t fo r children , healt h care , senio r citize n security , an d foo d 
distribution were relevant to all poor communities regardless of race. Sim-
ilarly, the black rage defense is not limited to African Americans . The main 
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thrust o f th e defens e i s t o ti e togethe r individua l behavio r an d societa l 
conditions. That i s why a black rage-type defense was used successfull y i n 
a self-defens e cas e fo r Nativ e America n Patric k Hoot y Cro y an d i n a n 
insanity case for whit e ex-convic t Joh n Zimmerman . 

The blac k rag e defens e refute s th e ide a tha t ther e i s a  lowe r clas s o f 
people wh o ar e inherentl y crimina l an d ca n b e writte n of f b y society . I t 
tries t o educat e peopl e abou t th e oppressiv e structure s an d behavior s i n 
society that produce an d increas e criminality . I t has been sai d that ignor -
ing rac e i s a  privileg e tha t onl y whit e peopl e have . Thi s defens e force s 
whites, for a  critical momen t i n time , t o giv e up tha t privileg e an d thin k 
about th e consequence s o f a  system  o f whit e supremacy . Th e blac k rag e 
defense i s not based on rac e hatred. Rather , i t is an antiracis t defense , an d 
those who us e i t shoul d shap e thei r strategie s t o embrac e al l people an d 
to teac h tha t societ y mus t shar e th e responsibilit y fo r crime . Thi s i s cer -
tainly no t a  ne w concept . Indeed , th e essenc e o f th e blac k rag e defens e 
may have been best stated by the Arabic philospher, artist , and poet Kahli l 
Gibran mor e than sevent y years ago: 

The righteous is not innocent of the deeds 
of the wicked, 

And the white-handed is not clean in the 
doings of the felon. 

Yea, the guilty is often times the victim of the injured , 
And still more often the condemned is the 

burden bearer for the guiltless and unblamed. 
You cannot separate the just from the unjust 

and the good from the wicked; 
For they stand together before the face of 

the sun even as the black thread and the white are woven together. 
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enough to send me their copy through an interlibrary loan. The entire closin g 
argument o f defense counsel , William Henr y Seward , was also published sep-
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at his preliminary hearing , althoug h ther e is no report o f that in Hall's book . 
Even today , traditiona l strateg y dictate s tha t on e does no t have a  defendan t 
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Notes to Chapter 2 
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End Homeowners  Ass'n,  No . 91-2542 , 1992 WL 91890 1 (4th Cir . Ma y 6 , 1992). 
United States v.  Daley,  974 F. 2d 1215,1219 (9th Cir . 1992). 

16. Jeffre y Brand , The  Supreme Court,  Equal Protection, and Jury Selection: Deny-
ing That Race  Still Matters 199 4 Wise. L . REV . 51 1 (1995) . 

Notes to Chapter 5 

1. Ives  v.  South  Buffalo  Railroad  Company,  20 1 N.Y. 271 , 94 N.E . 43 1 (1911) . I n 
contrast to Ives, the California cour t cam e to the exact opposite result in hold -
ing tha t th e Californi a Worker s Compensatio n Insuranc e an d Safet y Ac t o f 
1913 was constitutional . Western  Indemnity Company  v.  Pillsbury, 170 CA. 6S6 
(1915). By comparing these two judicial opinions we can see an excellent exam-
ple of how the "Law" is not a  fixed objectiv e entity , but rathe r i s shaped by the 
philosophies of judges and the political and economic forces at work in society. 
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2. Chrysle r appeale d th e decision . Th e Workers ' Compensatio n Appea l Boar d 
upheld th e rulin g tha t Johnson' s disabilit y was job related . However , i t modi -
fied th e portio n o f th e decisio n regardin g benefits . Th e boar d hel d tha t th e 
temporary disabilit y attributable t o the aggravation  of a  preexisting conditio n 
had ended as of November 14,1971 , and therefore benefit s were paid only fro m 
July 16,1970, to November 14,1971 . James Johnson v. Chrysler Corporation, 1979 
WCABO 1614. 

3. DA N GEORGAKA S AN D MARVI N SURKIN , DETROIT , I  D o M I N D DYIN G 21 2 

(1975). 
4. Id.,  220 . 
5. San  Francisco Examiner, Ma y 1,1975. 
6. Detroit  Free  Press, Apri l 27,1989, 6A. 
7. Id.,  7 A. 
8. Detroit  Free  Press, Jul y 8,1979,19A . 
9. RACHE L SCOTT , MUSCL E AN D BLOO D 13 7 (1974) . 

Notes to Chapter 6 

1. United  States v. Alexander, 47 1 F. 2d 923 (D.C. Circuit 1973). 
2. Richar d Delgado, "Rotten  Social Backround": Should  the Criminal  Law Recog-

nize a  Defense  of  Severe Environmental Deprivation?  3  LA W AN D INEQ . J . 9 
(1985). 

3. H . L. A. Hart, Book Review, 74 YALE L.J . 1325,1328 (1965). 
4. Dallas  Morning News,  Apri l 21,1994, 25A. 
5. Osb y was retried an d convicted . I n th e secon d tria l hi s lawyers raise d a  post -

traumatic stress disorder defense along with the urban surviva l syndrome. The 
judge severely  restricted thos e two defenses , an d th e case was appealed . 

6. Jud d Sneirson , Black  Rage and the  Criminal Law:  A Principled  Approach to  a 
Polarized Debate, 143 UNIV. PA . L . REV . 225 1 (1995). 

7. Minneapolis  Star Tribune, Jul y 6,1994,10A. 

Notes to Chapter 7 

1. United  States v.  Robertson,  507 F. 2d 1148 (D.C. Cir. 1974). 
2. United  States v.  Robertson,  430 F. Supp. 444 (D.C. Dist. 1977). 
3. Vanity  Fair, Jan . 1995, 44-45. 
4. Tampa  Tribune,  Dec. 4,1994, Baylife section , 1. 
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Notes to Chapter 8 

1. Al l quotes from Clarenc e Darrow' s closing arguments are taken fro m ATTOR -
NEY FO R TH E DAMNE D (1957) , edite d b y Arthur Weinberg . Thi s boo k i s a 
compilation o f Darrow's lecture s an d court arguments , with brie f descriptiv e 
notes by the editor. 

2. IRVIN G STONE , CLARENC E DARRO W FO R THE DEFENS E 47 0 (1941). 

3. A  well-researched discussio n o f the Swee t case and the racial contex t in which 
it aros e i s found i n DAVI D ALLA N LEVINE , INTERNA L COMBUSTION : T HE 

RACES I N DETROIT 1915-192 6 (1976) . 
4. Id.,  a t 165-66 . Se e als o KENNET H WEINBERG , A  M A N ' S H O M E , A  M A N ' S 

CASTLE (1971) . 
5. Fo r an excellent histor y o f African America n lawyers , focusin g primaril y on 

Michigan, se e Edwar d Littlejoh n an d Donald Hobson , Black  Lawyers,  Law 
Practice and Bar Associations—1844 to 1970: A Michigan History, 33 WAYNE L. 
REV. 162 5 (1987). 

Notes to Chapter 9 

1. Los  Angeles Daily News,  Oct. 19,1993 . 
2. Id. 
3. Th e name of the defendant ha s been change d to protect his privacy. 
4. Th e appellate decision i s Commonwealth v.  Gilchrist, 413 Mass. 216 (1992) . 
5. Steve n Livel y was presented wit h a commendation fo r heroism by the Boston 

City Council. Ironically , five months afte r th e shooting Livel y filed a discrimi-
nation charg e agains t Merril l Lync h wit h th e Massachusetts Commissio n 
Against Discrimination . 

6. Littl e was in jail for theft whe n a white jailer with a history of abusing wome n 
prisoners entere d he r cel l an d sexually attacke d her , forcing he r to perfor m 
oral sex . In the ensuing struggl e Littl e manage d to stab the jailer an d escape. 
She was indicted fo r murder an d surrendered a  week later. A national defens e 
movement was organized. Karen Galloway, a young African America n attorne y 
who wa s cocounsel wit h well-know n anti-capita l punishmen t attorne y Jerr y 
Paul, was frequently  quoted a s saying that Little' s case was an example of "the 
racism and sexism prevalen t in North Carolina. " The anger o f southern Afri -
can American women , who had suffered hundred s o f years of sexual abuse as 
victims of white supremacy, was expressed by members of the defense commit -
tee outside the courtroom. Insid e the courtroom th e issue of racial prejudic e 
was also raise d a s the defense argue d tha t a  not guilty verdic t "wil l sho w the 
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world tha t women—blac k women—deserv e justice. " The prosecuto r argue d 
that th e jury should no t considere d rac e and tha t "th e submission o f anythin g 
into thi s case but th e facts i s anarchy." 

This was a  case of black rage , but i t was not a  case o f a  black rag e defense . 
Since Littl e ha d stabbe d th e jaile r while  he  was  attacking  her,  th e fact s len t 
themselves t o a  conventiona l self-defens e strategy . Th e jur y o f si x blacks an d 
six whites took onl y a n hou r an d twenty-thre e minute s t o retur n a  verdict o f 
not guilty.  Little said that th e verdict was  "the first  step as far a s black wome n 
are concerned tha t they have the right t o stand u p fo r themselves. " 

7. San  Francisco Daily Journal Feb . io, 1993. 

Notes to Chapter 1 0 

1. Th e name s o f some o f the peopl e hav e been change d t o protec t thei r privacy . 
The names o f Felicia Morgan an d al l participants i n the trial are accurate . 

2. State  v. Morgan, 195 Wis.2d 388, 536 NW.2d 425 (1995). 
3. Post-traumati c stress disorder i s defined a s the development o f symptoms afte r 

exposure to "an extreme traumatic stressor " involving the personal experienc e 
of death, threatened death , or serious injury. A  full discussio n o f PTSD symp-
toms an d criteri a ca n be foun d i n th e American Psychiatri c Association' s D I-
AGNOSTIC AN D STATISTICA L MANUA L O F MENTA L DISORDERS , 4t h ed . 

4. State  v. Morgan; even though Garbarin o shoul d hav e been allowe d to testify i n 
front o f th e jury , th e cour t hel d tha t sinc e tw o psychologist s ha d testifie d t o 
PTSD, the tria l judg e ha d no t "abuse d hi s discretion " b y rulin g tha t Garbar -
ino's testimony would be cumulative . 

5. I n her efforts t o educate the public as well as the legal community, Shellow has 
sometimes reached out to the media. One of her cases, involving a fifteen-year-
old boy named Garlan d Hampton , was featured o n the front pag e of New York 
Times (Dec . 12 , 1994). Garland was  charge d wit h killin g anothe r fifteen-year-
old in his gang during an argument. Shellow changed what looked like another 
ordinary gan g killing int o a  story o f America's los t an d abuse d teenager s sur -
viving i n virtua l wa r zones . Sh e brough t Garland' s socia l histor y int o court : 
his grandmothe r kille d hi s grandfather ; hi s grandmothe r threatene d Garlan d 
with a  gun ; hi s mothe r kille d hi s fathe r i n fron t o f him; hi s mothe r bea t an d 
whipped Garland , thre w hi m dow n th e stair s an d threatene d t o kil l hi m o n 
numerous occasions ; hi s uncl e kille d tw o polic e officers ; an d hi s aun t slice d 
her boyfriend wit h a  razor and trie d t o kill Garland with ra t poison . 

When interviewe d b y th e Times,  Garlan d sai d tha t i n hi s neighborhoo d 
there was little time for childhood . " I feel like I've been grow n m y whole life, " 
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he tol d th e reporter. Bu t in fac t Garlan d wa s still a  child and , like so man y 
tough kids , underneat h h e was scared. " I guess I  been scare d al l my life. For 
me, livin g has been the same as running throug h hel l with a  gasoline sui t on. 
I don' t wan t peopl e to feel sorr y fo r me, but I really ain' t ha d nothing goo d 
happen to me. The ax fell heavy on my head." 

Garland Hampton was  convicted of murder. In sentencing, Judge White was 
favorably impacte d b y the environmental hardshi p defens e an d rejected th e 
prosecution's recommendatio n tha t th e parole dat e be set in sixty-five years . 
Stating tha t sh e was giving "considerabl e weigh t t o the background an d cir-
cumstances o f Garland Hampton, " sh e imposed a  life sentenc e wit h a  parole 
date of twenty years. 

6. Susa n Rutberg , Not  Guilty  by  Reason of  Victimization,  2 0 FORUM , NO . 4, 36 
(1993). Published b y California Attorney s fo r Crimina l Justice , 492 9 Wilshir e 
Blvd., Suite 688, Los Angeles, California 90010 . 

7. On e of the bes t article s abou t th e use of PTSD to defend Vietna m veteran s is 
Peter Erlinder , Post-Traumatic  Stress  Disorder, Vietnam Veterans  and the Law: 
A Challenge  to Effective Representation 1  BEHAVIORAL SCIENCE S AN D TH E 
LAW, NO . 3, 25 (1983). A lawyer attempting to use PTSD in any type of criminal 
defense wil l be educated and aided by this article . 

8. Fro m San Francisco Stree t Music , Word  of Mouth, self-publishe d 1995 . 

Notes to Chapter 11 

1. PETE R VA N SLINGERLAND , SOMETHIN G TERRIBL E H A S HAPPENE D 31 8 

(1966). 
2. THEO N W R I G H T , RAP E I N PARADIS E 19 8 (1966) . All quote s i n thi s chapte r 

are fro m th e books b y Slingerland an d Wright, an d from CLARENC E DAR -
ROW, T H E STOR Y O F MY LIF E (1932) , IRVIN G STONE , CLARENC E DARRO W 

FOR TH E DEFENSE (1941) . 

3. Lawyer s hav e to mak e politica l choices . An example o f a law firm grapplin g 
with the issue of whether or not to represent a  person involve d in activity tha t 
has a  negative impac t o n the community i s Ken Cockrel an d Justin Ravitz' s 
decision no t to defend heroi n dealers . In a 1973 newspaper intervie w entitle d 
"Revolutionary in a Legal Sheepskin," Cockre l said , "W e don't represen t deal -
ers in heroin an d other opiu m derivatives , although . . . ther e have been case s 
where we could hav e writte n ou r own ticket. Bu t how could I  go out in the 
community and speak out against heroin i f I came out in a Mark IV that I  got 
by defending dop e traffickers. " 

Cockrel an d Ravitz are not the only lawyer s who have face d har d choices . 
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The Sa n Francisc o Communit y La w Collectiv e underwen t a  simila r struggl e 
in decidin g who m an d who m no t t o represent . I n th e earl y 1970 s the Nixo n 
administration bega n t o pu t la w enforcement pressur e o n th e smugglin g an d 
sale of marijuana. Th e result in some cities was that marijuana became difficul t 
to obtain an d heroin sale s grew rapidly. In San Francisco's Mission District , i n 
which th e Community La w Collective was located, heroin floode d th e streets . 
One o f the collective' s lawyers was asked to defend a  heroin deale r involved i n 
large-scale sales , an d th e firm  wa s offere d th e highes t fe e i t ha d eve r seen . 
The collective had been involved in representing community groups who were 
organizing agains t drug use . Those groups took the position tha t persons sell -
ing heroi n wer e businessme n suckin g th e lifebloo d o f th e peopl e an d stree t 
capitalists whose free-market  practice s were ripping apart the fiber  of the Mis-
sion community . Th e collective' s lawyers , lega l worker s (paralegals) , an d la w 
students discusse d an d debate d whethe r the y shoul d defen d th e dop e dealer . 
They believed tha t everyon e deserved a  defense, and th e firm  certainl y neede d 
the money. Also, it was a relatively high-profile federa l case , which would hel p 
build the attorney's reputation as a criminal defense lawyer. Legal worker Otilia 
Parra persuasivel y argue d tha t fo r a  law firm  tha t wa s known i n th e Missio n 
to be aligned with progressiv e groups trying to rid the community o f drugs t o 
defend a  high-leve l dop e deale r woul d sen d th e wron g message . On e o f th e 
law students argue d vociferousl y tha t the y should tak e up th e defense . H e pu t 
forth th e position , stil l prevalen t today , tha t dru g dealin g wa s on e o f the fe w 
avenues open t o people i n ghettos throughout America . Ambitious, organiza -
tionally talented young people involved i n the drug trade were not unlik e suc-
cessful businessme n i n th e whit e establishmen t world . Th e onl y significan t 
difference, h e contended , wa s the lack of legal opportunities fo r youn g black s 
and Latinos . A  lega l worke r wh o ha d a  brothe r addicte d t o drug s sai d sh e 
understood th e economi c pressure s tha t drov e peopl e t o sel l drugs , bu t tha t 
there had t o be a  distinction betwee n thos e who sol d smal l amounts o f drug s 
to support thei r habits and those who sold strictly for profit . Th e addicts were 
victims o f life i n th e Mission , bu t th e profiteer s wer e exploitin g hopelessnes s 
and misery . The large dope dealer s had t o be criticized, shamed , and isolated . 
She suggested they adopt a  policy of representing only addicts who make small 
sales. After tw o length y debates , the collectiv e agree d b y a  spli t vot e t o adop t 
this policy and t o turn dow n th e large fee i t had been offered . Th e collective' s 
difficult choic e had positiv e consequences . I t volunteered it s services to a  ne w 
community antidrug group and allowe d a  legal worker to spend almos t al l her 
time organizin g agains t controversia l methadon e maintenanc e programs . Th e 
decision als o ha d long-ter m consequences . Non e o f th e lawyer s develope d 
skills o r buil t reputation s i n th e are a o f drug law . Therefore, the y rarel y were 
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asked to represent peopl e in large marijuana cases , a lucrative field and one in 
which significan t crimina l procedur e issue s in the area o f search an d seizure 
and entrapment wer e litigated. In retrospect, however, they all agreed with the 
decision becaus e i t resulted i n their self-educatio n an d forced the m t o take a 
stand agains t the death and destruction wrough t by the heroin business . 

Notes to Chapter 12 

1. Fo r the story of one of the most dramatic white rage cases in American history , 
see FRE D GARDNER , T H E UNLAWFU L CONCER T (1970) . As protes t agains t 
the war in Vietnam grew , so did dissent withi n th e Armed Services . In 196 8 
there wer e mor e tha n 53,00 0 desertion s an d 155,000 AWOLs. At the Presidio 
Army Base in San Francisco the stockade was bursting with double the numbe r 
of prisoners i t had been buil t to hold. Condition s wer e awful , includin g beat -
ings, overcrowding, terribl e food , an d arbitrary harsh discipline . In October a 
sick prisone r bega n t o jog away fro m a  work detai l an d was sho t an d killed. 
Three day s later , twenty-seve n whit e prisoner s stage d a  peaceful sit-dow n t o 
protest th e killing an d awful condition s i n the stockade. The y wer e charge d 
with the capital crime of mutiny. 

Fourteen o f the soldier/prisoners wer e defende d b y leftist lawye r Terenc e 
Hallinan. His defense was  that the men suffered a  collective psychological dis -
turbance brought on by oppressive environmental conditions . The young me n 
were a  cross-sectio n o f working-class an d poor whit e America : onl y five  of 
them ha d graduated fro m hig h school ; only one had even attempte d college ; 
their civilia n job s had been a s a gas station attendant , fr y cook, miner , mill -
worker, seasona l fieldworkers,  and as various unskilled laborers . 

Hallinan's primar y exper t witnes s was Dr. Price Cobbs , coautho r o f Black 
Rage. His testimony was an application o f the black rage defense to white men: 

I was struck by their simila r background . The y were al l white. They have low 
self-esteem. Very few had ever felt themselves the object of concern and care. They 
have always fled when anxiety threatens. But on October fourteent h th e killing of 
Richard Bunch , anothe r AWO L with who m the y identifie d ver y strongly , mean t 
that this course of escape was no longer open to them. They defined themselves as 
oppressed and began to feel some identity with the black soldiers, with black peo-
ple. . . . They became "niggerized." They responded as black people, and sang "We 
Shall Overcome," a song they hardly knew. 

The othe r sid e of grief i s rage , and they stoppe d on e step shor t o f rage. They 
weren't thinkin g abou t the consequences. It was unpremeditated, an d they didn' t 
have the ability to form an intent. 
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Reporters calle d Cobbs the most impressiv e witness they had eve r seen in a 
courtroom. 

In a  powerfu l closin g argument , Hallina n tie d th e stockad e condition s t o 
the psychological defense : 

When Richar d Bunch was shot and killed escaping from a  shotgun work detail , 
the prisoners n o longer had the alternative o f running away . All of a sudden the y 
had to look around them. What are they doing to us? What kind of a place are we 
living in? How can they treat us like this? We're human beings . We're nothing bu t 
AWOL GIs. Our onl y difficult y i s we can' t adjus t t o th e military . We want t o g o 
home and see our families. We haven't committed any crime. How can they put us 
in place s where we have to slee p so close together? Wher e we don' t hav e enoug h 
food? Where our toilets are overflowing? Where we are mistreated; where we don't 
understand what's happening; where we are lost? 

Suddenly they saw themselves as people who had somethin g in common—no t 
losers, but peopl e who were being mistreated , wh o wer e being abused . And sud -
denly they became gripped with this idea of "We must ge t the word out . We must 
tell somebod y else . Thi s i s no t fair . Huma n being s canno t b e treate d thi s way . 
Americans cannot be treated this way. We are American citizens. They can't kill us, 
that's not right. " 

And somewhere in the middle of their terror , of their confusion, o f the anxiety, 
somebody grabbed on the idea, "We have to petition our grievances." . .. The y had 
no choice . They had  to d o that . The y had los t entirel y th e abilit y t o distinguis h 
right from wrong. They were convinced that what they were doing was right, even 
in military terms. 

The "Presidio 27" were convicted but give n extremely light sentences . Thei r 
case was an impetus fo r th e growing GI dissent movement . I t also showed th e 
potential o f a defense grounde d i n environmenta l conditions . 

2. Th e name o f the defendant ha s been change d to protec t hi s privacy. 

Notes to Chapter 1 3 

1. Holl y Maguigan, Cultural  Evidence and Male Violence:  Are Feminist and Multi-
culturalist Reformers on a  Collision  Course in Criminal  Courts?  70 N.Y.U . L . 
REV. 36 (1995). 

2. On e legally incorrect appellate decision disallowing evidence of black culture is 
People v. Rhines, 182 Cal. Rptr. 478 (Cal. Ct. App. 1982). In that cas e the defen -
dant, who represented himself , offered t o produce testimony that black peopl e 
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speak loudly to eac h other , an d tha t therefor e hi s rap e victim was  not intimi -
dated int o having sex by his loud an d demandin g ton e o f voice. The propose d 
testimony was  totally irrelevan t to the rap e charg e because th e defendan t ha d 
physically forced th e victim to have sex . But th e cour t was  so offended b y th e 
defendant's propose d testimon y an d his demeaning statement s abou t blac k 
women tha t instea d o f limiting thei r rulin g t o the lega l issu e of irrelevance, 
they went on a tirade agains t race-base d evidence . For a fuller discussio n an d 
criticism o f Rhines see Maguigan, id.  at 89-90. 

3. People  v.  Wu,  286 Cal. Rptr. 868 (Cal . Ct. App. 1991). 
4. Yreka,  California, Community  Economic  Profile, 1995 , 6. Prepared b y the Yreka 

Chamber o f Commerce . 
5. Norm a Jea n Croy' s cas e i s currently o n appeal. Sh e i s now represente d by 

Diana Samuelson , cocounse l i n Patric k Hoot y Croy' s retrial , an d Jim 
Thomson. 

6. Ton y Serr a wa s assiste d i n court b y cocounsels Dian a Samuelso n an d Jaspe r 
Monti. Attorne y Denis e Anto n wrot e th e brief , whic h was  printe d i n full by 
the Californi a Publi c Defenders ' Association . Se e 5 CALIFORNIA DEFENDE R 
No. 4  (1993). 

7. California  Lawyer, July 1995. 

Notes to Chapter 14 

1. RICHAR D DELGADO , T H E RODRIG O CHRONICLE S 164-18 9 (1995) . 

2. Crim e ha s no t bee n visite d on my entire family . Although I  have worked an d 
lived for man y years in high-crime neighborhoods , I'v e never been a victim o f 
a crim e othe r tha n m y ca r bein g broke n into . My siste r gre w up in the hear t 
of Chicago and lives in New York and has never been assaulted or robbed, no r 
(knock on wood) ha s my daughter . 

3. See , e.g. , the excellent discussio n o f prisons, law , an d polic y by Luke Hike n 
and Mart i Hiken , Imprisonment —America's Drug  of  Choice, 52 NATIONA L 
LAWYERS GUIL D PRACTITIONER , No . 3 (1995). 

4. Enlightenin g article s b y numerous contributor s on the informatio n econom y 
and it s consequences fo r al l of us can be found i n cy Rev: A Journal of  Cyber-
netic Revolution,  Sustainable  Socialism  and  Radical Democracy,  341 1 W. Di -
versey, Suite 1 , Chicago, Illinoi s 60647 . World wid e Web Hom e Pag e is http:// 
www.eff.org/pub/Publications E-journals/CyRev/cyrev.htm l 

5. Sinc e th e assassinatio n o f Martin Luthe r Kin g in 1968, the Africa n America n 
middle clas s has become fou r time s a s large, but one-thir d o f African Ameri -
cans are worse off. Although America n scholar s an d commentator s ar e reluc -
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tant to discuss "class " divisions, more an d mor e recogniz e the increasin g in -
equality of the distribution o f wealth. Cynthia Tucker of the Atlanta Constitu-
tion ha s twice take n o n the issue i n editorials, i n which sh e contrasts the 
success of the "blac k upper-middle-class " wit h th e failur e o f the "blac k un -
derclass" an d rail s agains t th e lac k o f a governmental respons e t o growing 
poverty. One illuminatin g exampl e of government actio n tha t is likely to in-
crease rathe r tha n decreas e crim e i s the 1995 Republica n "recession " bil l 
signed int o la w by Presiden t Clinton , whic h eliminate d a  summer job s pro -
gram tha t ha d employe d 615,00 0 low-income students . 

According to a prominent grou p o f sociologists, th e Unite d State s is now 
more unequal than a t any point i n the last seventy-five years. FISHER, HOUT , 
JANKOWSKI, LUCAS , SWIDLER , an d Voss , INEQUALIT Y B Y DESIGN : 

CRACKING TH E BEL L CURV E M Y T H (1996) . 

6. Mak  v . Blodgett, 970 F.2d 614, 619 (9th Cir . 1962). 
7. Siripongs  v. Calderon, 35 F.3d 1308,1315 (9th Cir . 1994). 
8. On e o f the foremos t expert s in death penalt y litigation i s Bryan Stevenso n at 

the Equa l Justic e Initiative , 11 4 N. Hull, Montgomery , Alabama . Stevenso n 
cautions lawyer s agains t tryin g t o conver t juror s t o a singl e worl d view . 
Rather, i t is necessary to explain ho w racis m an d povert y hav e shape d the 
individual defendant' s history . 

9. Lette r t o the author fro m Ric k Wagne r explainin g th e lega l strateg y i n the 
Noble Drew Ali housing project case . 

10. Mercede s Marque z an d othe r attorney s suc h a s Chris Brancar t o f Pescadero, 
California, hav e use d variou s lega l remedie s suc h a s suing unde r stat e war -
ranty of habitability statute s an d federa l civi l right s laws . Marquez, who ha s 
settled numerou s case s on favorable terms , say s tha t slumlord s ofte n targe t 
immigrants to be their tenants because immigrants are unaware of their right s 
and hav e les s acces s to lawyers to enforce them . A  black rage-typ e defens e 
could be expanded t o include immigrants , confrontin g head-o n th e stereo -
types an d prejudices othe r peopl e hol d agains t thos e wh o emigrate t o 
America legally or illegally . 

11. Fro m 198 1 to 1996 HUD ha s had t o lis t more than thre e thousand project s as 
"distressed" housing . Th e overwhelmin g numbe r o f projects o n this "dis -
tressed" lis t are , in turn, overwhelmingl y occupie d b y racia l minorities . Thi s 
is tru e despit e th e fac t tha t ther e ar e hundred s o f thousands o f whites wh o 
also live in subsidized , albei t de facto segregated , housing . 

Wagner onc e aske d a  high-ranking HU D officia l i n Washington, D.C. , to 
identify a  single privately owned, HUD-subsidize d projec t o n th e "distresse d 
list" tha t ha d a  majority white  occupancy . He r answe r was , "I' m sur e ther e 
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must be one or two, but I can't think of any." He told her to let him know if 
she ever did think of one. He did not hear from her . 

A Noble Drew tenant told Wagner that "if 383 white families were subjected 
to these conditions in a government-subsidized project, the authorities would 
not have waited seven weeks, much less seven years, to fulfill thei r legal duty 
and stop it." 
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