
THESPIRIT
Trandated from the FRENcH of

BARON DE MONTESQUIEU.

LONDON:
Printed for J. Novast, and P. VAILLANT, in the Strand,

OFLAW S.
M. DE SECONDAT,
Witb Corridions and Aditions commonicated by the

Antber.

VOL. I

MDCCL.



MOlIf'nEg'SSlIIEIT,

EogTaTcd't^l^TTfT' after a X«Sa1^ K UaTc^i

MONTESQUIET.

Engraved by VI fry after a Model by M Dufsier



THE

spie);t of laws.
BY

M. DE SECONDAT,

BARON DE MONTESQUIBCr

translated from the french

By THOMAS NUGENT, LL.D.

Prolcm sine matre creatam.
n

NCIV iUIllON, C.RCrULLY REVISED AND COMPARED WITH THE

BPS1 PARIS EDITION.

TO FTHICH .VKE PREFIXED

A JIEMOIR or THE LIFE AND WRITINGS OF

THE AUTHOR;

AND AN ANALYSIS OF THE WORR

By M. D’ALEMBERT.

IN TWO VOLUMES

VOL. I.

LONDON.
i

l^'RIMED lOR J COLLIRGWOOSfj T ClARRE , LOROMAR, HUhSl

,

llECS, ORSIE, & BROWK, T. CADELL, J & A. ARCH,

t & W B WHITTAKER, AND B.SCIIOLEV:

AND DElGlirO'l & SONS, CAMBRIDGE,

1823

THE

SPIRIT OF LAWS.
BY

BARON DE MONTESQUIEU

TRANSLATED FROM THE FRENCH

TO WHICH ARE PREPIXED
1 ALMOIR OF THE LIFT AND WRITINGS OF

THE AUTHOR;
AND AN ANALYSIS OF THE WORR

IN TWO VOLUMES

LONDON.

1823

M. DE SECONDAT,

Bs THOMAS NUGENT, LL.D,

...... PROLEV SINE MATRI CREATIN.

VEN IDIIION, C.RECULLY REVISED AND COMPARED WITH THE
BEST PARIS LDITION.

By MI. D'ALEMBERT.

VOL. 1.

PRINTED LOR I COLLIGWOOD"I & ₩ I CLARAE, LONGMAN, HURS!,

REES,ORME, & BROWN, I. CADELL, 1 & A. ARCH,
1 & W # WITTAKLR, AND R. SCHOLLY:

AND DEIGHTOY & SONS, CAMBRIDGL,



T, t HAVSABD, PRINTEft,

Petertwrougb-coun, FJcct-^treetj Lonilon.T. E HANGARD, PRINTER.Peterborough-coun, Pleet-street, Lonton.



‘SCfME ACCOUNT

OP THE

LIFE AND WRITINGS

OF

BARON DE MONTESQUIEU,

Extracted chiejiyfrom the Eulogiums on that Author,

PUBLISHED BT

M. DE MAUPERTUIS, AND M. D'ALRMBERT.

THE author ofthe following work, Charles de Secondat,

Baron de Montesquieu, was descended ofa noble family in

Guienne, and born at the castle of la Brede, near Bourdeaux,

on the 18th of January, 1689. His father w^ a younger

brother, who had served some time in the army, from which

he soon retired. Young Montesquieu gave early proofs of

his superior talents, and his fether was diligent to improve

them. At the age of twenty, he was employed in preparing

the materials of his Spirit of Laws, by judicious extracts’

from the immense volumes that compose the body of civildaw-

Jurisprudence, though less dry to him than to most who

apply to it, because he cultivated it as a phitosojiher, was not

sufScient for his extensive and active genius. CHe entered, at

the same time, into the depths of the most important and de-

licate subjects;* and treated them with that judgment

’’‘This alludes to a tract published by Montesquieu in the form ofLetters,

designed to show, that the idolatry of the, Pagans did pot deserve

eternal damnation : but lie took caie in time to suppress it.
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decency, and justice, by whicii all bis wij tings are distin-

guished.

His father’s brother, president a morlier of the pari .iment

of Bourdeaux, who was the eldest branch of the family, losing

his only son, left his fortune and his office to M . de Montes-

quieu, who had been admitted a counsellor in the parliament

of Bourdeaux, February 24th, 1714, and was received pre-

sident d mortier, July 13th, 1716. In 1722, during the

king’s minority, he was deputed by the parliament to make

remonstrances against a new oppressive tax upon wine. /rbis.

commission he discharged with so much spirit and address,

that the tax was abolished, though it afterwards revived under

another form. April 3rd, 1716, he was admitted a member

of the infant academy of Bourdeaux, and diverted the society

from the sthdy of the polite arts, which can seldom be culti-

vated to advantage but in the capital, to the more useful study

j
of physic.

But the functions of magistracy proved a confinement to

M. de Montesquieu’s genius. He was sensible that he could

be more serviceable to his country and to mankind, by his

writings than by his judicial decisions. He therefore sold his

employment in 1726, a step for which he would have been

censured by many, if by resigning a place in which he ex-

plamed and enforced the observance of the laws, he had not

rendered himself more capable of improving the great art of

legislation.

In 1721, when he was thirty-two years of age, he published

his first work, entitled Lettres Persannes, or Persian Letters.

In these he exposes, with great sprightliness and energy, the

custom of the French, to trea*- the most trifling things

with seriousness, and to turn the most important into ridicule ;

their conversation so noisy and frivolous ; their languor even in

the center of pleasure ; their prejudices and their actions, in

continual contiadictioii to their understanding ; their ardent

deceacy, and justice, by which all his witings are distin-
guished.

His father's brother, president a mortier of the parl' ment
of Bourdeaux, who was the eldest branch of the family, losing
his only son, left his fortune and his office to M. de Montes-
quieu, who had been admitted a counsellor in the parliament
of Bourdeaux, February 24th, 1714, and was received pre-
sident & mortier, July 13th, 1716. In 1722, during the
king's minority, he was deputed by the parliament to make
remonstrances against a new oppressive tax upon wine. This.

commission he discharged with so much spirit and address,

that the tax was abolished, though it afterwards revived under

another form. April 3rd, 1716, he was admitted a member

of the infant academy of Bourdeaux, and diverted the society

from the study of the polite arts, which can seldom be culti-

vated to advantage but in the capital, to the more useful study

, of physic.

But the functions of magistracy proved a confinement to

M. de Montesquieu's genius. He was sensible that he could

be more serviceable to his country and to mankind, by his

writings than by his judicial decisions. He therefore sold his

employment in 1726, a step for which he would have been

censured by many, if by resigning a place in which he ex-
plained and enforced the observanee of the laws, he had not
rendered himself more capable of improving the great art of

In 1721, when he was thirty-two years of age, he published
his first work, entitled Lettres Persannes, or Persian Letters.
In these he exposes, with great sprightliness and energy, the
custom of the French, to treat the most trifling things
with seriousness, and to turn the most important into ridicule ;
their conversation so noisy and frivolous; their languor even in
the enter of pleasure ; their prejudices and their actions, in
continual contradietion to their understanding; their ardent
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love of glory, jointly to the mo^t profb'Siiitl Iromage to the i^ol

of court fayour ; tl^ir courtiers so servile and yet 59 vain ;

their outward poliicnesJ to, and their inward contempt of

foreigiiSTs ;
the extravagance of their taste, than which nothing

can he more ridievd^us, except the eagerness of all Europe to

adopt it ; their barbarous disdain of the most respectable oc-

cupations of a citizen, namely, commerce, and the adminis-

tration of justice
;

their literary disputes, so warm, and yet

so useless ; in fine, their rage of writing without thought, and

judging without knowledge. To this lively portrait he op-

poses;) in the apologue of the Trogloditcs, a representation of

England, which he calls a virtuous nation made wise by mis-

fortunes.

'‘Though this piece had the greatest success, it was not

owned by the author. There were several free expressions in

it, relating, not to the essentials of Christianity, but to things

that many people endeavour to confound with Christianity

;

such as the spirit of persecution with which so many pre-

tended Christians have been animated ; the temporal usurpa-

tions made by the clergy ; and the c.scessive multiplication of

monasteries, which lessens the number of subjects in the

state, without increasing the sincere worshippers of God.

These and some otlicr points being misrepresented to the

ministry, when our author stood candidate for a place in, the

French academy, vacant by the death of M. de Sacy, it was

signified to the members, by cardinal Fleury, that the king

would not approve of the election of the author of the Lcllres

Persannes. M. de Montesquieu .saw the consequence of this

blow to his person, his family, and the tranquillity of his life.

He considered a perpetual exclusion from the academy, espe-

cially from such motives, an act of injustice. He waited

on the minister, who told him that he must cither relinquish

his pretensions, or disown the hook. Our learned president

repliefi that, i'or private reasons, Itj did not acknowledge

THE AUTHOR
love of glory, joined to the most protoand homage to the idol

of court fayour; tubir courtiers so servile and yet so vain;

their outward polines? to, and their inward contempt of
foreigners; the extravagancc of their taste, than which nothing
can be more ridiculous, except the cagerness of all europe to
adopt it; their barbarous disdain of the most respectable oc-
cupations of a citizen, namely, commerce, and the adminis-
tration of justice; their litcrary disputes, so warm, and yet
so uscless; in fine, their rage of writing without thought, and

judging without knowledge. To this lively portrait he op-poses, in the apologue of the Troglodites, a representation of
England, which he calls a virtuous nation made wise by mis-

fortunes.

"Though this picce had the greatest success, it was not
owned by the author. There were several free expressions in
it, relating, not to the essentials of Christianity, but to things
that many people endeatour to confound with Christianity;
such as the spirit of persecution with which so many pre-
tended Christians have been animated; the temporal usurpa-
tions made by the clergy; and the excessive multiplication of
monasteries, which lessens the number of subjcets in the
state, without increasing the sincere worshippers of God.

These and some other points being misrepresented to the
ministry, when our author stood candidate for a place in, the
French aeademy, vacant by the death of M. de Sacy, it was
signified to the members, by cardinal Fleury, that the king
would not approve of the election of the author of the Lettres
Persannes. M. de Montesquieu saw the consequence of this
blow to his person, his family, and the tranquillity of his life.
He considered a perpetual exclusion from the academy, espe-
cially from such motives, as an act of injustice. He waited
on the minister, who told him that he must either relinquish
his pretensions, or disown the book. Our learned president
replied that, for privale reasons, he did not acknowledge
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hinKelf to be the author of the Lettres Pj^^sannes ; hut that

there was nothing in them that he was aslj mod of; and that

he ought to have been judged, not upon f le representation of

an ihformer, but upon a candid perusal of this work.V The
minister did what he ought to have done at first

:

he itad the ^

^Fook, liked the author, and learned where^" to place his confi-

dence. France retained a subject, of whom she had like to

have been deprived by superstition and calumny : for M. de

Montesquieu declared, that, after such an affront, he would

seek among strangers, who held out their arras to receive him,

that security and quiet, and perhaps those recompenccs jyhichP

he might have hoped for in his own country. He was re-

ceived into the academy, January 24th, 1728.

The new academician was the more deserving of thkt

honour, as Ike had lately quitted his employment to follow the

bent of his genius, and had now devoted his time entirely to

• letters. For his farther improvement in knowledge, he set out

a months after on his travels, in company with his inti-

mate friend lord Waldegrave, ambassador from England to

the court of Vienna. There he often saw the celebrated

prince Eugene. This hero, after humbling the Gallic and

Ottoman prirle, lived, in time of peace, without pomp, a lover

and encourager of letters.

M. de Montesquieu went next to Hungary, a fertile king-

dom, inhabited by a brave and generous people ; and afterwards

proceeded to Italy. At Venice he saw the famous Law,

* Voltaire says (Siecle de Louis XIV.) that Montesquieu caused a new

edition of his book to be printed off in a few days ;
in which he

either omitted, or softened, whateve, could give offence to cardinal

Fleury, and carried the book to him himself. The cardinal, who scarcely

ever read, cursorily looked into some parts of it, and the air of con-

fidence which Montesquieu assumed, joined to the solicitations of some

persons of high tank, induced him to drop his opposition.
’

himself to bé the author of the Lettres Pe'sannes; but that
there was nothing in them that he was ash med of; and that
he ought to have been judgel, not upon tue representation of
an informer, but upon a candid perusal of this work. "" The
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"book, liked the author, and learned where" to place his confi-

dence. France retained a subjeet, of whom she had like to
have been deprived by superstition and ealumny: for M. de
Montesquieu declared, that, after sueh an affront, he would
seck among strangers, who held out their arms to receive him,

that security and quiet, and perhaps those recompenees which

he might have hoped for in his own country. He was re-
ceived into the academy, January 24th, 1728.

The new academician was the more deserving of that
honour, as he had lately quitted his employment to follow the
bent of his genius, and had now devoted his time entirely to
• letters. For his farther improvement in knowledge, he set out
a few months after on his travels, in company with his inti-
mate friend lord Waldegrave, ambassador from England to
the court of Vienna. There he often saw the celebrated
prince Eugene. This hero, after humbling the Gallic and
Ottoman pride, lived, in time of peace, without pomp, a lover
and encourager of letters.

M. de Montesquieu went next to Hungary, a fertile king-
dom, inhabited by a brave and generous people; and afterwards
proceeded to Italy. At Venice he saw the famous Law,

* Voltaire says (Siecte de Louis XIV.) that Montesquieu caused a new
edition nf his book to be printed off in a few days; in which he
either omitted, or softened, whateve, could give offence to cardinal
Fleury, and carried the book to him himself. The cardinal, who scarcely
ever read, cursorily looked into some parts of it, and the air of con-
fidence which Montesquieu assumed, joined to the solicitations of some
persons of high tank, induced him to drop his opposition.
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who had nothing Icti of his former prosj^ity, but projects that

were happily destirujd to die with him, and a diamond, which

he often pledged to*'Jaise* money to play at games of chance.

Another person, not less famous, whom our author saw fre-

quently ilt Venice, was count Honncval. This man so well

known by his adventures, which were not yet brought to their

final period, pleased to have a judge that deserved so well to

hear him, took great satisfaction in giving M. de Montesquieu

a detail of his very extraordinary life, of the military actions In

which he had been concerned, and the characters of the

^nera,!^ and ministers with whom he had been acquainted.

Montesquieu often recalled to mind those conversations, and

related many passages of them to his friends.

From Venice he went to Rome. In this famous capital

he viewed the wonders of antiquity with a philosophic eye,

and showed his taste in his remarks on the celebrated per-

formances of Raphael, Titian, and Michael Angelo. He ha^

not made the polite arts his particular study ; but the expres-

sion so conspicuous in master-pieces of that kind never fails to

strike a man of genius. Accustomed to observe nature, he

} knows her when he sees her imitated ; as a good likeness

strikes all who are well acquainted with the ori^al. But

more curious to converse with great men, than to admire the

wonders of art, he entered into an intimate connection with

cardinal Poligiiac, ambassador from France, and cardinal

Corsini, afterwards pope Clement XII.

After travelling through Italy, M. de Montesquieu went

to Switzerland, and carefully examined the several countries

watered by the Rhine. Following the course of this river, he

came to Holland, where he stayed some time, and fi-om thence

crossed over to England. Hera he had often the honour to wait

on that generous protectress ofthe literati, queen Caroline, who

cultivated philosophy on the throne, and had a just relish for

dc Montesquieu’s conversation. He ,was equally,well re-

ceived by the nation ; who in this instance did not want to
0 t

THE AUTHOR.
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were happily destinal to die with him, and a diamond, which
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strikes all who are well acquainted with the original. But
more curious to converse with great men, than to admire the
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cardinal Polignac, ambassador from France, and cardinal
Corsini, afterwards pope Clement XII.

After travelling through Italy, M. de Montesquieu went
to Switzerland, and carefully examined the several countries
watered by the Rhine. Following the course of this river, he
came to Holland, where he stayed some time, and from thence
crossed over to England. Here he had often the honour to wait
on that generous protectress of the literati, queen Caroline, who
cultivated philosophy on the throne, and had a just relish for

,M. de Montesquieu's conversation. He ,was equally, well re-
ceived by the nation; who in this instánce did not want to
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that licentiousness which so 'frequently 4;tcuils too great an

equality of citizens.

Nevertheless, a multitude of scurrilous writings ^jave a^,

peared in France, endeavouring to blast this great mark’s'

laurels. The anonymous author of a periodical work thought

to ruin INI. de Montesquieu, but was the occasion of

lustre being cast on his name, by provoking him to write a

Defence, of his Spirit of Laws. This work may serve as a

model, on account of the moderation, truth, and humour, that

appear throughout the whole of it. The learned president

could easily have rendered his adversary odious ; but he chose

rather to make him ridiculous. What adds to the value of

this piece, is, that the author, without thinking of it, has Jn

it drawn
,
a true picture of himself : those who knew hini^

imagine they hear him speak ; and posterity, when they re^d

his Defence, will see that his conversation was not inferior to

.vmhATgrs

While the insects thus buzzed about, and molested him in

his own country, M. Dassier, famous for his medals of illug.

trious men, went from London to Paris 1752, to strike

medal of M. de Montesquieu. M. de la Tour also, an em;.

nent artist, was very desirous ofpainting a portrait of the author

of the Spikit of Laws : but M. de Montesquieu constantl^^

but in a polite manner, refused his pressing solicitations.

M. Dassier at first met with the same difficulties ;
“ Don’t

ygu think” (said he one day to Montesquieu) “ that there js

as much pride in refusing my request, as there would appeq^

in granting it Disarmed by this pleasantry, he suffered

M, Dassier to do as he thought proper.*

He was at last in peaceable jlossession of the glory he had

justly acquired, when he was taken ill in the beginning t,f

February. His health, naturally delicate, had long before

* Frotn this Medal’ of M. Dassier, the Portnut was taken whi<,j,

illustrates this t'oluine.

that licentiousness which so frequently *tends too zeat an
equality of citizens.

Nevertheless, a multitude of scurrilous writings have ap-
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M. Dassier at first met with the same difficulties: " Don't

you think" (said he one day to Montesquieu) " that there is
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begun to break by the slow and' almost imperceptible effects

of his close ^tudy, lule chagrin given him on account of his

work, and the multiplicity of company that crowded to him

at Paris His end was worthy of his life. Oppressed hy

grievous ^ pains, and^ at a distance from a family he loved, he

breathed his last with the tranquillity of a good man, con-

scious of having devoted his talents to the service of virtue

and mankind. He died on the 10th of February 1765,

universally and sincerely regretted, “ His virtues,” says lord

Chesterfield, “ did honour to human nature, his writings,

justice^ A firiend to mankind, he asserted their undoubted

and unalienable rights and liberties, even in his own country,

whose prejudice in matters of religion and government he had

long lamented, and endeavoured (not without- some success)

toAemove. He well knew, and justly admired, the happy

constitution of England, where fixed and known laws

restrain monarchy from tyranny, and liberty from licentious-

ness. His works will illustrate his name, and survive him as

long as right reason, moral obligation, and the true spirit of

laws shall be understood, respected, and maintained."^

) With regard to his private life ; In company he was always

cheerful and gay ; his conversation, from his k^i^owledge of

the world, was sprightly, agreeable, and instructive; it was, like

his writings, abrupt in style ; full ofpiquant sallies, without bit-

terness or satire. Nobody told a story with more life, readiness,

and grace, and less formality : he knew that the conclusion

of a pleasant story is the chief point; therefore he hastened'

to it, and produced the desired effect, without having “j^-

mised it. The pleasure found in his company was not merely

the effect of his temper and genius, but of a kind of regimen

also, which he observed in his studies : though capable of deep

and long continued meditation, he never exhausted his

strength, but always suspended labour before he felt any sen-

sation of fatigue.
'

° 'uety

Nothing does more honour to his memory than his economy,

THE AUTHOR.
begun to break by the slow and' almost imperceptible effedts

at Paris His end was worthy of his life. Oppressed by
grievous pains, and, at a distance from a family he loved, he
breathed his last with the tranquillity of a good man, con-
scious of having devoted his talents to the service of virtue
and mankind. He died on the 10th of February 1755,
universally and sincerely regretted, " His virtues," says lord
Chesterfield, " did honour to human nature, his writings,
Justice, A friend to mankind, he asserted their undoubted
and unalienable rights and liberties, even in his own country,
whose prejudice in matters of religion and government he had
long lamented, and endeavoured (not without some success)
ro remove. He well knew, and justly admired, the happy
constitution of England, where fixed and known laws
restrain monarchy from tyranny, and liberty from licentious-
ness. His works will illustrate his name, and survive him as
long as right reason, moral obligation, and the true spirit of
laws shall be understood, respected, and maintained."

With regard to his private life: In company he was always
cheerful and gay; his conversation, from his kowledge of
the world, was sprightly, agreeable, and instructive; it was, like
his writings, abrupt in style; full of piquant sallies, without bit-
terness or satire. Nobody told a story with more life, readiness,
and grace, and less formality: he knew that the conclusion
of a pleasant story is the chief point; therefore he hastened
to it, and produced the desired effect, without having pro:
mised it. The pleasure found in his company was not merely
the effect of his temper and genius, but of a kind of regimen
also, which he observed in his studies: though capable of deep
and long continued meditation, he never exhausted his

strength, but always suspy med labour before he felt any sen-
sation of fatigue.

Notking does more honour to his memory than hiseconomy,

• hi, chod tuay til hag of company that crocodit so him

siety
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wi'r. For war supposes in ‘those who make it, if not an
equality of strength, at least an oplnitj|''i of this equality ;

whenefi arise the mutual desire and hope ^'jf conquest. Now,
in.a state of society, if the b-tlancc among men be never per-

fect, neither is it, on the other hand, too unequal. On the

contrary, they would either have nothing to dispute about in

the state of nature ; or if necessity obliged them to it, nothing
would be seen hut weakness flying before force, oppressors

meeting with no resistance, and those who were oppressed,

tamely submitting.

Behold then, men, united and armed at the same time,

embracing each other on one side, if we may be allowed the

expression; and endeavouring on the other mutually tof^wound
each other. Laws are the chains, more or less efficacious,

which are destined to suspend or to restrain their blows.

But the prodigious extent of the globe which we inhabit, the

different nature of the regions of the earth, and of the pequle

who are spread over it, not permitting that all mankind
should live under one and the same government, the human
race was obliged to divide itself into a certain number or

states, distinguished by the difference of those laws to which

they are subjected. Under one single government the human
race would have been no more than one extenuated and
languishing body, extended without vigour over the surface

of the earth. The different governments are so many robust

and active bodies, which, by mutually assisting each other,,

form one jivhole, and whose reciprocal action maintains and
keeps up motion and life every where.

We may distinguish three sorts of governments : the re-

publican, the monarchical, the despotic. In the republican,

the people in a body possess the sovereign power. In the

monarchical, one single person governs by fundamental laws,

-tu the despotic, no other law is known but the will of a

master, or rather of a tyrant. Not, that there are in the

universe only these three kinds of government ; or, that there

are states which belong only and strictly to some one of these

forms ; the greatest part of them are mixed or shaded the one

with the other. Here, monarchy inclines to despotism ; there,

the monarchical government is combined with the republican ^

elsewhere, it is not the whole people, it is only a part of them,

which make the laws. But the preceding division Is not on

that account the less just and exact. The three kinds of

government which it mcludes are so distinguished, that they

nave properly nothing in common : and yet, all the govern-
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ments which we know participate the one of the other. It

was then necessary ^to particular classes of thcs^ three

kinds, and ^fterwar*; tojdetermine the laws which are proper

fpr each ; it would be easy afterwards to adapt those laws tP

any particular government, according as it might belong more

or less td those different forms.

In different states, the laws ought to be relative to their

nature, that is to say, to that which constitutes them

;

and to

their principle, or, to that which supports them and puts

them in motion ; an important distinction, the hey of an in-

finite number of laws, and from which the author draws many
consequences.

The principal laws relative to the nature of democracy ar^j

that the people be in some respects the monarch, and in

others the subject ; that it elect and judge its magistrate^,

anl that the magistrates on certain occasions decide. The
nature of monarchy requires, that there be between the

monarch and the people one body to whom the laws am
intrusted, and which ought to be a mediator between the

subject and the prince. The nainxe oi despotism require?,

that the tyrant exercise his authority, either by himself

alone, or by one who represents him.

As to the principle of the three governments; that of

> democracy is the love of the republic, that is, of equality. In
monarchies where one single person is the dispeiiJer of dis-

tinctions and rewards, and where they are accustomed to

confound the state with this single man, the principle is

honour, that is, ambition, and the love of esteem. Lastly,

under despotism, it is fear. The more vigorous these princi-

ples are, the more fixed the government is ; the more these

are altered and corrupted, the more it tends to its destruction.

When the author speaks of equality in democracy, he ddes

not mean an extreme, absolute, and consequently chimerical

equality. He means that happy equilibrium which renders

all the citizens equally subject to the laws, and equally in-

terested to observe them.

In every government the laws of education ought to be

relative to its principle. We understand here by education

that which they receive when they are entering upon the

world ; and not that of parents and of school-mastei;^, which
’ is often ^contrary to it, especially in son« states. In monar-

VOL, I. b
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chics, education ought to have ibr its object, politeness, and

rcciprqfal civilities ; in despotic states, terinr, and the debasing

the spirits of men. In republics they ^fdve occasion for all

the force of education ; it ought to Inspire a sentiment which
IS noble, but hard to be attained, that disregard to pur own
interest from ivhonce the love of our country arises.

The laws which the legislator makes, ought to be conform-

able to the principle of each government : in a republic, to

maintain equality and frugality; in monarchy, to support

the nobility without ruining the people ; in a despotic govern-

ment, to silence and equally to keep under subjection those of

every condition. M. de Montesquieu ought not to be accusCtl

of having pointed out to sovereigns the principles of arbitrary

power, the very name of which is so odious to just princes,

and still more so to a wise and virtuous citizen. It is to

labour to destroy it, to jwint out what is necessaiy to maiutain

it : the perfection of this government is its ruin, and an cjt'act

system of the laws of tyranny, such as our author describes it

to us, is at the same time a satire upon, and the most formid-

able scourge of tyrants. With respect to other governments,

they have each their advantages ; the republican is more

proper to small, the monarchical to great states ; the repub-

lican is more subjected to excesses, the monarchical to abuses;

the republican executes the laws after more mature deliberation,

the monarchical with more promptitude.

The dHTerence of the principles of the three governments

must produce many differences in the number and object of

laws, in the forms of judgments, and the nature of punish-

ments. The constitution of monarchies being invariable and
fundamental, requires more civil laws and tribunals, that

justice may be administered m the most uniform and least

arbitrary manner. In moderate governments, be they raonar-

cfiical or republican, there cannot be too many formalities in

criminal laws. Punishments ought not only to be in propor-

tion to the crime, but also as gentle as possible, especially in

a democracy ; the opinion attached to punishments will often

have more effect than their severity. In republics, judgment
must be given according to law, because no individual has the

power to alter it. In monarchies, the clemency of the sove-

reign can sometimes soften the law : but crimes ought never

to be judged there but by magistrates expressly intrusted with

that office. In a word, ’tis principally in democracies that

the laws ought to be sfeverc against luxury, looseness of morals.
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and debauching of ivomcn. Tlieir very softness and weakness

render them^fit enough to govern in monarchies ; and )jistory

proves, that they ha* 3 olicn wore a crown with glory.

>

M. de Montesquieu having thus run over each government

in particular, afterwcj-ds examines them in the relation which
they may have with each other, but only in the most general

point of view, that is to say, under that which is only relative

to their nature and their principle. Viewed in this light,

states can have no relations, but that of defending themselves,

or of attacking. Republics by their nature, supposing their

state to be small, cannot defend themselves without alliances

;

biit it ,is with republics that they ought to ally themselves.

The defensive force of monarchy consists principally in having

frontiers secured from insults. States, like men, have a right

to attack for their own preservation : from the right of war

that of conquest is derived ; a right necessary, lawful, cala-

milbus, which always lays an immense debt upon us, if we
would discharge what on that account becomes due frbm us to

human nature, and the general law of which is, to do as little

harm as possible to the conquered. Republics can conquer

less than monarchies : immense conquests suppose despotisiij

already in a state, or render its approach certain. One of the

great principles of the spirit of conquest ought to be, to render

the condition of the conquered as much better as possible

:

this is to fulfil, at once, the law of nature, and a maxim of

’state. Nothing is more noble than that treaty of peace which

Gelo made with the Carthaginians, by which he fbfbad them
to sacrifice for the future their own children. The Spaniards,

when they conquered Peru, ought in the sante way to have*

obliged the inhabitants no more to have sacrificed men to

their Gods •, but they thought it more advantageous to sacri-

fice these people themselves. There remained nothing to

them as a conquest but a vast desert ; they were obliged to

depopulate their own country, and for ever weakened it

their own conquest. It may sometimes be necessary to change,

the laws of the conquered people ; it can never be so, .to deprive

them of their manners, or even of their customs, which are

often all they have for manners. But the surest way of pre-

serving a conquest, is to put,jif it is possible, the conquered

on a level with the conquerors, to grant them the same rights

and the same privileges : this the Romans often did, and thus

especially Catsar acted with respect to the Gauls.

> j _

Hitherto, when considering governmeht, as well in itself as

in its rtlation to others, wey have neither taken notice of what
^ ^ b 2
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ought to be common to them, nor of those particular circum-

stances which arise either from the nature of the^ country, or

from the genius of the people. It ie thi^which we must now
explain. •

That political liberty wLich every citizen ought to enjoy,

is the common law of all governments, at least moderate

governments, and consecjuently just ones. This liberty is

not an absurd license of doing every thing we wish to do, but

the power of doing every thing that the laws permit. It may
be considered either in its relation to the constitution, or in

its relation to the citizen. There are in the constitution of

every state two sorts of powers, the legislative and thc^ execu-

tive; and this last has two objects, the internal police, and its

relation to foreign interests. It is from the legitimate distri-

bution and proper subdivision of these different powers, that

the greatest perfection of political liberty with relation to the

constitution depends. M. de Montesquieu brings as a jft-oof

of this the constitution of the Homan republic, and that of

England. He finds the principle of the last in that funda-

mental law of the government of the ancient Germans, that

affairs of small importance were determined by the chiefs,

and that great affairs were brought before the tribunal of the

nation, after they had been first debated by them. M. de

Montesquieu does not examine whether the English enjoy

actually or not that high political liberty which their consti-

tution gives them ; it is enough for him that it is cstabllshecr

by their laws. He is still farther from writing a satire upon
other states : he believes on the contrary, that an excess even

of good is not always desirable; that extreme liberty, like

extreme slavery, has its inconveniencies ; and that in general

human nature is most adapted to a middUng state of freedom.

Political liberty, considered with relation to a citizen, con-

“^ists in that seeurity in which he lives under shelter of the laws;

or at least in an opinion of this security which makes no one

citizen entertain any fear of another. It is principally by the

nature and proportion of punishments, that this liberty is

established or destroyed. Crynes against religion ought to be

punished by a privation of those advantages which religion

procures; crimes against morality, by shame; crimes against

the public tranquillity, by imprisonment or banishment

;

crimes against its security, by more grievous punishments.

Writings ought to be less punished than actions; simple

thoughts ou^t neVer to be so. Accusations which are not

according to the forms of law, spies, anonymous letters, all
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those resources of tyranny which are equally disgraceful to

such as are the instruments of them, and to those who'’make

u^ of them, ought to be proscribed in every good monarchical

government. Nobody ought to be permitted to accuse but in

lace of the law, which always punishes cither the accused

person or the calumniator. In every other case, those who
govern ought to say, with the Emperor Constantins : We
cannot suspect a man against whom no accuser appeared, when '

at the same tune he did not uant an cnemp. It is a very fine

institution by which a public officer charges himself, in the

name of the state, with the prosecution of crimes ; as this

answers all the good purposes of informers without being ex-

posed td those sordid interests, those inconveniencies, and that

infamy, which attend them.

The greatness of taxes ought to be in a direct proportion

with public liberty. Thus, iir democracies they may be

greater than elsewhere, without being burthensome > because

every citizen looks upon them as a tribute which he pays to

himself, and which secures the tranquillity and fortune of

every member of it. Besides, in a democratical state, an

unjust application of the public revenue is more difficult,

because it is easier to find it out, and to punish it ; he who is

Intrusted with it being obliged to give an account of it, as it

were, to the first citizen who requires it of him.

)

In cveiy government, of whatever sort, the leagf burthen-,

some kind of tax is that which is laid upon merchandize ; be-

cause the citizen pays without perceiving it. An excessive

number of troops in time of peace is only a pretence to load,

the people with taxes, a means of enervating the state, and

an instrument of slavery.

That administration of the rcvcnucs.which makes the whiAi.

produce of it enter into the public treasury is be- ond compa-

rison least chargeable to the people, and consequently more

advantageous when it can take place than the farming out of

these taxes, which always leaves in the hands of private persons,

part of the revenue of the statv?. But above all, every thing

is ruined (these are the author’s own words) when the pro-

fession of a farmer of the revenues becomes honourable ; and

it becomes so, when luxury is at a great height. To permit

some men to acquire vast fortunes out of what belongs to the

’ public, to plunder them in their turn, aj> was formcidy prac-

tised ip certain states, is to repair one injustice by another,

Slid to commit tuo ilkainstcad of one. j
^
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Let us now come, with IM. dc Montesquieu, to those par-

ticular circumstances which arc iiidtincndHit of tlic nature of

gov|rnracnt, ami to wltich laws ought to he adapted. The
circumstances which arise from the natuic of the country, are

of two sorts ; tlie one has a relation to tljp climate, the other

to the soil. Nohody doubts but that the climate has an

influence upon the habitilal disposition of the bodies, and

consequently upon the characters of men ; on w'hich account

law's ought to be framed agreeable to the nature of the clime

in indilfercnt things, and, on the contrary, to resist its bad

clFects. Thus, in countries where the use of wine is hurtful,

that law which forbids it is a very good one ; in cquntrifes

where the heat of the climate inclines people to laziness, that

law which encourages labour is a very proper one. The
government can then correct the effects of the climate ; and

this is enough to obviate that reproach which has been thrown

upon the Spirit of Law.s, as if it attributed every things to

cold and heat : for, bo.sides that heat and cold arc not the only

circumstances by tvhich climates are distinguished, it would

be as absurd to deny certain effects of climate, as to attribute

every thing to it.

The practice of having slaves, established in the warm
countries of Asia and America, and rejected in the temperate

climates of Europe, affords our author an opportunity of

treating of slavery in a state. Men having no more right

'

over the liberty, than over the lives of each other, it follows

that slavery, generally speaking, is against the law of nature.

In effect, the right of rlavcry cannot arise from war, because

it could not then he founded on any thing but the redemption

of one’s life, and nobody has a right over the life of one who
no longer attacks him ; nor from that sale which a man may
make of himself to another, since every citizen, being account-

-ifk'lc for his life to the state, is still more so for his liberty, and
consequently has no title to sell it. Besides, what could be a

proper price for such a sale ? It cannot be the money given

to the seller, because the moment he sells himself every thing

that belongs to him becomes the property of his master : now
a sale without a price i.s as chimerical, as a contract without a

condition. There could never be but one just law in favour

of slavery ; this w'as that Roman law which made a debtor

become the slave of a creditor ; and even this law, to be equit-

able, ought to limit^ the slavery, both with respect to its

degree, and time of duration. Slavery can only be tolerated

in despotic states, where freemen, too weak against the govern-

ment, endeavour to become, by their usefulness^ the slaves of
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those vvho tyramiise over the state ; or in those climates,

where heat iso enervates the body and wealtens the coyrage,

that men cannot he'lncitdl to a laborious task but by the I'ear

of punishment. Near to civil slavery may be placed^ domestic

slavery, or that iii which women are kept in certain countries.

This can only take ]i!acc in those coiintiies of Asia where they

arcina condition to live with men .before they can make use of

their reason ; marriageable by the law of the climate, children

by that of nature. This subjection becomes still morenecessary

in tho.se countries where polygamy is established : a custom

which M. dc Montesquieu does not pretend to justify, in so.

fjir as it is contrary to religion; but which, in places where it

is rceeXed, and, only speaking politically, may have a foun-

dation to a certain degree, either from the nature of the

climate, or the relation which the number of women bears to

that of men. M. de l\Iontesquieu speaks upon this occasion

ofjrepudiation and divorce ; and he shows, from good reasons,

that repudiation once admitted, ought to be permitted to

women as well as to men.

If the climate has so much influence on domestic and civil

slavery, it has no less on political slavery ; that is, upon what

subjects one nation to another. The people in the north are

stronger and more courageous than those of the south : these

must then in general be conquered, those contjuerors; these

I slaves, those free. And history confirms this: Asia has been

eleven times conquered by the people of the north ; Europe
has sufferered fewer revolutions.

With respect to laws relative to the nature of the soil, it is

plain, that democracy is better adapted than monarchy to

barren countries, where the earth has occasion for all the

industry of men. Besides, liberty, in this case, is a sort of

recompense for the difficulty of labour. More laws are ne-

cessary for a people which follows agriculture, than for' one

which tend.s flocks; for thi.s, than for a hunting people; for

a people which makes use of money, than for one that does

not : in a word, the pavtiealar genius of a nation ought to be

attended to. Vanity, which augments objects, is a good

spring for government
;

pride, which under-values them, is a

dangerous one. The legislator ought to respect, to a certain

degree, prejudices, passions, abuses. He ought to imitate

Solon, who gave the Athenians not those laws which were

best in themselves, hut the best which they were jcapable of

rccejving : the gay character of this ‘people required gentle,

tjie austere chara-ct^'r of the I,accdemonians, .severe laws.

Laws are a bad method of changing the mauners and customs

;



XXIV THE ANALYSIS OF

it is by rewards and example that wc ought to endeavour to

bring »hat about. It is, however, true, ^at the tfame time,

that the laws of a people, when they So not grossly and directly

tend to shock its manners, must insensibly have an influence

upon them, either to confirm or change them.

After having in this manner deeply considered the Nature

and Spirit of l^aws with relation to different kinds of climates

and people, our author returns again to consider states in

that relation which they bear to each other. At first, when
comparing them in a general manner, he could only

view them with respect to the prejudice which they

can do each other : here he considers them with re-

spect to those mutual succours which they can give.

Now these succours are principally founded on commerce. If

the spirit of commerce naturally produces a spirit of interest,

which is different from the sublimity of moral virtues, it also

renders the people naturally just, and averse to idleness and

living on plunder. Free people who live under moderate

governments, must be more given to it, than enslaved nations.

No nation ought ever to exclude from its commerce another

nation without great reasons. Besides, liberty, in this way is

not an absolute privilege granted to merchants to do what
they will ; a power which would be often prejudicial to them :

it consists in laying no re.straints on mercliants but for the

advantage of commerce. In a monarchy, the nobility ought

not to apply to it, and still less the prince. In a word, there

arc some nalions to which commerce is disadvantageous ; but

they are not such as stand in need of nothing, but such as

stand in need of every thing ; a parado.x which our author

renders intelligible by the example of Poland, which wants

every thing except corn, and which, by that commerce which

jt carries on with it, deprives the common peojfle of the

necessaries of life, to gratify the luxury of the nobility. M.
dc Montesquieu takes occasion, when treating of those laws

which commerce requires, to give us an history of its different

revolutions : and this part of his Book is neither the least

interesting, nor the least curious. He compares the im-

poverishment of Spain by the discovery of America, to the

fate of that weak prince in thd" liiblc, ready to perish for

hunger, because he had requested of the Gods that every

thing he touched should be turned into gold. The use of

money being one considerable part of the object of commerce,
and its principal instrument, he w'as of opinion that he ought,

in consequence of this, fo treat of the diflercnt operations with

respect to money, of exch.nngc, of thc'paym-.'nt of public debts,

of lending but money for interest, the rules and limits of



XXVTHE SPIRlt OF LAWS.
>

which he fixes, and which he distinguishes accurately from -

that excess ?o justly, condemned as usury.

>

Population and the number of inhabitants have an imme-
diate connexion wijh commerce; and marriages, having

'

population as their object, under this article M. de Montes-
quieu goes to the bottom of this important subject. That
which favours propagation most is general chastity ; experience '

proves, that illicit amours contribute very little, and even

sometimes are prejudicial to it. The consent of fathers has
,

•

with justice been required in marriages : nevertheless some
rjstrictions ought to be added , for the law ought in general

,

to favoiir marriage. That law which forbids the marriage of.

mothers with their sons, is, independently of the precepts of

'

religion, a very good civil law; for, without mentioning

several other reasons, the parties being of very different ages,

,

tlifse sort of maniages can rarely have propagation as their ,

object. That law which forbids the marriage of a father with .

a daughter is founded upon very difierent reasons. However ,

(only speaking in a political sense), it is not so indispensably .

necessary to the object of population as the other, because thq
,

power of propagating continues much longer in men ; and the
,

other custom has, besides, been established among certain

nations which the light of Christianity had not enlightened.

As nature of herself prompts to marriage, that must be a bad
,,

government which is obliged to encourage it. Liberty,

security,' moderate taxes, banishing of luxury, aro the true

principles and supports of populousncss. However, laws may,
with success, be made to encourage marriage, when, in spite -

of coirupticn, there is still something remaining in the people ,,

which attaches them to the love of their country. Nothing is

finer than the laws of A ugustus, to promote the propagation

of the species. Unfortunately he made those laws in the

decline, or rather after the downfall of the republic
;
and tlife-*

dispirited citizens must have foreseen, that they would no

.

longer propagate any thing but slaves: and, indeed, the,

execution of those laws was very faint during all the time of

the Pagan Empcrois. At last Constantine abolished them
when he became a Christian ;,as if Christianity had bad in,-

view to dispeople the world when it recommended the perfec- ,

tion of celibacy to a small number.

The establishment of hospitals, according to the Afferent

’spirit of*hese foundations, may be hurillil or favourable to

populajion. There may, qnd indeed there ought to be hos-

pitals in a state where ibe most part of the citizens ire main-
^
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tained^by their industry; because tins industry may sotne-

times be unsuccessful ; but that relief wl^ich thoSe hospitals

give, ought to be only temporary, not to encourage beggary

and idleness. The people are first to be made rich, and then

hospitals to be built for unforeseen aiuj pressing occasions.

Unhappy are those countries where the multitude of hospitals

and of monasteries, which are only a kind of perpetual hospi-

tals, makes all the world live at case but those who work !

M. do Montesquieu has hitherto only .spoken of human
laws ; he now proceeds to those of religion, which, in almost

all states, compose so cs.scntial an object of government.

Every where he breaks forth into praises of christiani't'y ; he

points out its advantages and its grandeur ; he endeavours to

make it beloved ; he maintains that it is not impossible, as

Bayle has pretended, that a society of perfect Christians should

actually form a durable state. But he also thought thatohe

might bfe permitted to examine what different religions,

humanly speaking, might have, suitable or unsuitable to the

genius and situation of those people which profess them. It

i^ in this point of view that we must read all that he has

wrote upon this article, and which has been the subject of so

many unjust declamations. It is especially surprising that,

in an age which presumes to call so many others barbarous,

what he has said of toleration should be objected to him as a

crime ; as if approving and tolerating a religion were the

same; as'^if the gospel itself did not forbid every other way
of propagating it, but that of meekness and persuasion.

Those in whose heart superstition has not extinguished every

sentiment of compassion and justice, will not be able to read,

without being moved, the IlcmOnstrance to the Inquisitors,

that odious tribunal, which outrageously aflronts religion when
it appears to avenge it.

In a word, after having treated in particular of the different

kinds of laws which men caji have, there remains nothing more
than to compare them all together, and to examine them in

their relation with tliobc things concerning which they pre-

scribe rule.s.
j

Men arc governed by different kinds of laws ; by natural

law, common to each individual; by tbc divine law, which is

that of ^religion ; by the ecclesiastical law, which is that of
the policy of religion

; by the civil law, which is that of the

members of the same society ; by, the political law, which is

that of the government of that society^ by the law of nations,
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which is thjit of societies with respect to each other. (These

laws have each their distinct objects, which are carefully not

to be confounded. That which belongs to the one ought
never to be regulated by the other, lest disorder and injustice

should be introduced into the principles which govern men.*
In a word, those princijrles which prescribe the nature of the’

laws, and which determine their objects, ought to prevail also’

in the manner of composing them. A spirit of moderation

ought, as much as possible, to dictate all their different dis-‘

positions. Laws that arc properly made will be conformed to

the intention of the legislator, even when they appear to be

ih opposition to it. Such was the famous law of Solon, by
which all who should not take some part in the public tumults

were declared infamous. It prevented seditions, or rendered

them useful by forcing all the members of the republic to

attend to its true interests. Even the ostracism was a good
lar^; for, on one hand it was honourable to the citizen who
was the object of it, and prevented on the other, the effects

of ambition: besides, a great number of suffrages was necessary,

and they could only banish every fifth year. Laws which

appear the same, have often neither the same motive, nor tl.4J

same effect, nor the same equity. The form of government,

different conjunctures, and the genius of the people, quite

change them. In a word, the style of laws ought to be simple

and grave. They may dispense with giving reasons, because

the reason is supposed to exist in the mind of the legislator

;

but when they give reasons, they ought to be Euilt upon
evident principles: they ought not to resemble that law which,

prohibiting blind people to plead, gives this as a reason—be-

cause they cannot see the ornaments of magistracy.

M. de Montesquieu, to point out by examples the applica-

tion of his principles, has chosen two difierent people, tli?,

most celebrated in the world, and those whose history most
interests us ; the Romans and the French. He does not

dwell but upon one point of the jurisprudence of the first,

that which regards succession. With regard to the French,

he enters into a greater detail concerning the origin and
revolutions of their civil laws, ftnd the different usages abolished

or still subsisting, which have been the consequences of them,

lie- principally enlarges upon the feudal laws, that kind of

government unknown to all antiquity, which will perhaps^
3 ever he so to future ages, and which has done so much g^fc

and so much ill. Ho especially considers these law's in the

rclatioft which they har;,e with the establishment and yevolution.

of the French monarchy. He proves, against the Abbe du
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Bos, that the Franks actually entered as conqueiors among
the Gauls; and that it is not true, thif author pretends,

that they had been called by the people to succeed to the,

rights of the Roman Emperors who oppressed them : a detail

profound, exact and curious, but in which^it is impossible for

us to follow him.

Such is the general analysis, but a very Imperfect one, of

M. de Montesquieu’s work, on the Spirit of I.aws.

BNH of the ANAiYSIS.



A LETTER
FROM DE MONTESQOIEU TO DR. T, NUGENT STHE

iRANSUATOR.

JE ne puis m'empecher. Monsieur, de vous faire mes remer-

ciments. Je vous ks amis dejd fails, parceque vous m'aviez

traduit
;
je vous lesfais d present, parceque vous m’aviez si

Men traduit. Votre traduction ria de defauts que ceux de
Poriginal, et ces defauts sont d mop ; et je dois vous Stre him
oblige de ce que vous empecliez si bien de les voir. II semble

que vous apes voulu traduire aussi mon stile, et vousp avez mis

cette resemhlance, qualem decet esse sororum. Quand vous

ierrez^Monsieur Domville,je vous prie de vouloir bien luifaire

mes compliments. J'ai Ihonneur d'etre. Monsieur, avec une

parfaite reconnaissance.

Monsieur,

Votre tres humble,

Et tres obeissant serviteur,

MONTESQUIEU.
A Pans, cc 18 Octobre, 1750.

TRANSLATION OP THE FOREGOING LETTER.

Sir;
,

I CANNOT help returning you thanks ; indeed I had
already thanked you for rendering my work into English

;

but now I thank you once more for having done it so well.

Your translation has no blemishes but those of the original,

which are to be charged to my account ; and I am much
obliged to you for your ability in concealing them from the

'

public eye. It would seem that you intended also to translate

my stile ; for there Is exactly that resemblance, qualem decet

esse sororum. When you see Mr. Domville, I beg you will

pay my compliments to him. I have the honour of being,

with the most grateful acknowledgment.

Sir,

Your most humble and

Obedient Servant,

MONTESQUIEU.
Paifs, the 18th of Oct. 1750.



THE

AUTHOR'S ADVERTtSEMENT.

OR the heller understanding of the first four books of
this work, it is to be observed that what I distinguish fy tld

name o/" virtue, in a republic, is the love of one's country, that

is, the love of equality. It is not a moral, nor a Christian,

hut a political virtue; and it is the spring which sets the

republican government in motion, as honour is the spring tfhick

gives nwtion to monarchy. Hence it is, that I have distin-

guished Vie love of one's country, and of equality, by the

apqKllalion ofpolitical virtue. My ideas are new, and, there-

fore, I have been obliged tofind out new words, or to give new

xeceptations to old terms, in order to convey my meaning.

They who arc unacquainted with this particular, have made me
say mod strange absurdities, .such as would he shocking in any

part of the world, because in all countries and governments

morality is requisite.

2°. The reader is also to lake notice, that there is a vast

difference between saying, that a certain quality, modification of
the mind, or virtue, is not the spring by which government is

actuated, and affirming that it is not to be found in that govern-

ment. fVere I to say, such a wheel, or such a pinion, is not

the spring which sets the watch a-going, can you hfer from
thence that they are not to befound in the watch? So far is it

from being true, that the moral and Christian virtues are excluded

from monarchy, that even political virtue is not excluded. In
a word, honour isfound in a republic, though its spring be

political virtue ; and political virtue isfound in a monarchical

government, though it be actuated by honour.

To conclude, the honest man of whom we treat in the third

book, chap. v. is not the christiarti but the political honest man,
who is possessed of the political virtue there mentioned. He is

the man who loves the laws af'his country, and who is actuated

by the love of those laws. I have set these matters in a clearer

light in the present edition, by giving a more precise meaning to

my expression : and tn most places, where I have made use of
the word virtue, I have taken care tt, add the term political.
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PREFACE.

T F amidst the infinite number of subjects contained in this

book, there is any thing, which, contrary to my expectation,

may possibly ofiTcnd, I can at least assure the publi?, that it

was not inserted with an ill-intention : for I am not naturally

of a captious temper, Plato thanked the Gods, that he was

born in the same age with Socrates: and for my part I giv>

thanks to the Supreme, that I was born a subject of that go-

vernment under which I live
;
and that it is his pleasure I

should obey those whom he has made me love.

I beg one favour of my readers, which I fear will not be

granted me ; this is, that they will not judge by a few hours'

reading, of the labour of twenty years ; that they will approve

or condemn the book entire, and not a few particular phrases.^

If they would search into the design of the author, they can

dp it no other way so completely, as by searching into the ,

design of the work.

I have first of all considered mankind ; and the result of^

my thoughts has been, that amidst such an infinite diversity

of laws and manners, they were not solely conducted by the

caprice of fancy.

I have laid down the first principles, and have found that*

the particular cases follow naturally firom them ; that the hia-^

tories of aU nations are only consequences of them ; and that'

hvery particular law is connected with anpther law, or depends

on soma other of a more gcqeral extent.
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When 1 have been ohligeil to look back into antiquity, I

have endeavoured to assume the spirit of the anqients, lest I

should consider those things as alike, which are really different ;

and lest I should miss the difference of those which appear to

be alike. e

I have not drawn my principles from my prejudices, but

from the nature of things.

Here a great many truths will not appear, till we have

seen the chain which connects them with others. The

more we enter into particulars, the more w'e shall perceive the

certainty of the principles on which they are founded.

I have not even given all these particulars, for who could

mention them all without a most insupportable fatigue ?

The reader will not here meet with any of those bold

flights, ^which seem to characterize the works of the present

age. When things are examined with never so small a

degree of extent, the sallies of imagination must vanish

;

<these generally arise from the mind’s collecting all its powers

to view only one side of the subject, while it leaves the other

unobserved.

I write not to censure any thing established in any

country whatsoever. Every nation will here find the reasons

on which its maxims are founded ; and this will be the

natural inference, that to propose alterations, belongs

only to those whe arc so happy as to be born with a ge-

nius capable of 'penetrating into the entire constitution of a

state.

It is not a matter of indifierence, that the minds of the

people be enlightened. The prejudices of magistrates have

arisen from national prejudice. In a time of ignorance

they have committed even the greatest evils without the

least scruple ; but in an enlightened age they even tremble

while conferring the greatest’ blessings. They perceive the

ancient abuses ; they see how they must he reformed ; but
they are sensible also of the abuses of a reformation. They
let thcievil continue, if they fear a worse ; they are conten*

with a lesser good, if they doubt of a greater. They examine
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into tie parts, to judge of them in connection ; and th^y

examine all lihe causes to discover their different effects.
'

j >

, Could I but succeed so as to .afford new reasons to eve^-y

man to love his prince, his country, his laws
;
new reasons

render him more sen'ilble in every nation and goverrunent pf
the blessings he enjoys, I should think myself the mogf

happy of mortals.

Could I but succeed so as to persuade those who eor^.

mand, to increase their knowledge in what they ought jq

prescribe ; and those who obey, to find a new pleasure resuj(;_

ing fronl obedience ; I should think myself the most hap^y

of mortals.

The most happy of mortals should I think myself, cou{^

I contribute to make mankind recover from their prejudices.

By prejudices, I here mean, not that which rendsrs m^^

ignorant of some particular things, but whatever renders thejjv

ignorant of themselves.

iV isr lir enuhavottniig- itr liistVuct^ mroniinu’, tllat‘w a^e j>

best able to practise that general virtue, which comprehengg

the love of all. Man, that flexible being, conforming

society to the thoughts and impressions of others, is equally

capable of knowing his own nature, whenever it is laid open

to his view ; and of losing the very sense of it, when this ide^

is banished from his mind.

Often have I begun, and as often have I laid aside thjg

undertaking. I have a thousand times given the leaves £

had written to the winds : * I every day felt my paterny
,

hands fall.f I have followed my object without any fixe^

plan : I have known neither rules nor exceptions ; I havg

found the truth, only to lose it again. But when 1 once dis_

covered my first principles, every thing I sought for ap_

peared ;
and In the course of'twenty years, I have see^j

my work begun, growing up, advancing to maturity, ah'fl

finished.

Ludibria vends.

f Ter patria eecidere manut

VOf,, I, C
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If this work meets with success, I shall owe it chiefly to

the grandeur and majesty of the subject. However, I do

not think that I have been totally deficient in point of

genius. When I have seen what so many great men both in

France, England, and Germany, have said before me, I

have been lost in admiration; but I have not lost my
courage : I have said with Correggio, “ And I also am a

painter.”*

' Ed to anche ton pittoi c
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THE

SPIRIT OF LAWS.

BOOK I.

OF LAWS IN GENERAL.

CHAP. I.

Of the Relation of Laws to different Beings.

iiAWS, in their most general signification, are the neces-

sary relations arising from the nature of things. 'In this

sense all beings have their laws ; the Deity* his laws, the ma-
terial world its laws, the intelligent^’ superior to man their

laws, the beasts their laws, man his laws.

They who assertj that a Mindfatality produced the various

effects we behold in this world, talk very absurdly ; for, can any

thing be more unreasonable than to pretend that a blind fatal-

ity could be productive of intelligent beings ?

There is, then, a primitive reason ; and laws are the rela-

tions subsisting between it and difterent beings, and the rela-

tions of these to one another.

God is related to the universe, as Creator and Preserver ;

the laws by which he created al’, things, are those by which

he preserves them. He acts according to these rules, because

he knows them ; he knows them, because he made them

;

and he made them, because they are relative to his wisdom
apd power. ^

* Law, says Plutarch, m the king mortal and immortal beings. See
his treatisi?, intituled, A Discourseilo an mdearned Pnnee.

VOt. I.
* B

I
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Since we observe that the world, though formed by the

moticn of matter, and void of understanding, subsists through

so long a succession of ages, its molions.vnust certainly be di-

rected by invariable laws ; and could we imagine another

world, it must also have constant rules, or it would inevitably

perish.

Thus the creation, which seems an arbitrary act, supposes

laws as invariable as those of the fatality of the Atheists.

It would be absurd to say, that the Creator might govern the

world without those rules, since without them it could not

subsist.

These rules are a fixed and invariable relation. In bodies

moved, the motion is received, increased, diminished, lost, ac-

cording to the relations of the quantity of matter and velocity ;

each diversity is uniformity, each change is constancy.

Particular intelligent beings may have laws of their own
making, but they have some likewise which they never made.

Before there were intelligent beings, they were possible; they

had therefore possible relations, and consequently possible

laws. Before laws were made, there were relations of possible

justice. To say that there is nothing just or unjust but what
is commanded or forbidden by positive laws, is the same as

saying, that before the describing of a circle, all the radii were

not equal.

We must therefore acknowledge relations of justice antece-

dent to the positive law by which they are established ; as for

instance, that if human societies existed, it would be right to

conform 'to their laws ; if there were intelligent beings that

had received a benefit of another being, they ought to show

their gratitude ; if one intelligent being had created another

intelligent being, the latter ought to continue in its original

state of dependence ; if one intelligent being injures another,

it deserves a retaliation ; and so on.

But the intelligent world is far from being so well governed

as the physical. For though the former has also its laws,

which of their own nature are invariable, it does not conform

to them so exactly as the physical world. This is, because,

on the one hand, particular intelligent beings are of a finite

nature, and consequently liable to enor ; and on the other,

their nature requires them to be free agents. Hence they

do not steadily conform to their primitive laws ; and even

those of their own instituting they frequently infringe.

Whether brutes be governed by the general laws of motion,

or by s particular movement, we cannot determine. Be that afi

it may, they have net a more intimate relation to God than the

rest of the material world ; and sensation is of no othir use to
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them, than in the relation they have eitliev to other particular

beings or to ijhenfiselves. >

By the allurement, of pleasure they preserve the individual,

and by the same allurement they preserve their species. They
have natural laws, because they are united by sensation

;
po-

sitivc laws they have 'toone, because they are not connected by
knowledge. And yet they do not invariably conform to their

natural laws ; these are better observed by vegetables, that

have neither understanding nor sense.

Brutes are deprived of the high advantages which we have

;

but they have some which we have not. They have not our

hopes, but they are without our fears ; they are subject like

us* to dej^h, but without knowing it ; even most of them are

more' attentive than we to self-preservation, and do not make
so bad a use of their passions.

Man, as a physical being, is like other bodies, governed by

invariable laws. As an intelligent being, he incessantly

traiiBgresses the laws established by God, and changes those

of his own instituting. He is left to his private direction,

though a limited being, and subject, like all finite intelligen-

cies, to ignorance and error : even his imperfect knowledge he

loses ; and as a sensible creature, he is hurried away by a’

thousand impetuous passions. Such a being might every

instant forget his Creator ; God has therefore reminded him
of his duty by the laws of religion. Such a being is liable

every moment to forget himself
;

philosophy has provided

against this by the laws of morality. Formed to live in so-

ciety, he might forget his fellow-creatures ; legislators have

therefore by political and civil laws confined him to his duty.

CHAP II.

Of the Laws of Nature.

ANTECEDENT to the above-mentioned laws are those

of nature, so called, because thpy derive their force entirely

from our frame and existence.' In order to have a perfect

knowledge of these laws, we must consider man before the es-

tablishment of society : the laws received in such a state would

be those of nature.

, The law which impressing on our minds the idsa of a

Creator inclines us towards him, is the 'first in importance,

though mot in order, of natiyal laws. Man in a state of Ua-
• *

it 2
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tuie would have the faculty of knowing, before he had ac-

quired any knowledge. Plain it is that his first, ideas wovdd

not be of a speculative nature ; he '.vould think of the preser-

vation of his being, before he would investigate its original.

Such a man would feel nothing in himself at first but impo-

tency and weakness ; his fears and apprehensions would be

excessive ; as appears from instances (were there any neces-

sity of proving it) of savages found in forests,* trembling at

the motion of a leaf, and flying from every shadow.

In this state every man, instead of being sensible of his

equality, would fancy himself inferior. There would therefore

be no danger of their attacking one another
;
peace would be

the first law of nature.

The natural impulse or desire which Hobbes attributes to

mankind of subduing one another, is far from being well-

founded. The idea of empire and dominion is so complex,

and depends on so many other notions, that it could never be

the first which occurred to the human understanding.

Hobbes inquires. For what reason men go armed, and have

locks and keys tofasten their doors, if they be not naturally in

a state of war ? But is it not obvious, that he attributes to

mankind before the establishment of society, what can happen

but in consequence of this establishment, which furnishes them
with motives for hostile attacks and self-defence ‘i

Next to a sense of his weakness man would soon find that of

his wants. Hence another law of nature would prompt him
to seek for nourishment.

Fear, I have observed, would induce men to shun one ano-

ther ; but the marks of this fear being reciprocal, would soon

engage them to associate. Besides, this association would
quickly follow from the very pleasure one animal feels at the

approach of another of the same species. Again, the attrac-

tion arising from the difference of sexes would enhance this

pleasure, and the natural inclination they have for each other,

would form a third law.

Beside the sense or instinct which man possesses in com-
mon with brutes, he has the advantage of acquired knowledge

;

and thence arises a second tie, which brutes have not. Man-
kind have therefore a new motive of uniting ; and a fourth law
of nature results from the desiie of living in society.

* Witness the savage found in the forests of Hanover, who was car-
ried over to England under the reign of George I.
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C^’kAP. III.

Ofpositive Laws.

AS soon as mankind enter into a state of society they lose

the sense of their weakness ;
equality ceases, and then com-

mences the state of wav.

Each particular society begins to feel its strength, whence

Mises a state of war betwixt different nations. The indivi-

duals likewise of each society become sensible of their force ;

hence the principal advantages of this society they endeavour

to convert to their ovm emolument, which constitutes a state

of war betwixt individuals.

These two different kinds of states give rise to human laws.

Considered as inhabitants of so great a jilanet, which necessa-

rily contains a variety of nations, they have laws relative to

their mutual intercourse, which is what we call the law of na-

tions. As members of a society that must be properly support-

ed, they have laws relative to the governors and the governed, ••

and this we distinguish by the name of politic law. They
have also another sort of laws, as they stand in relation to each

other
; by which is understood the civil taw.

j The law of nations is naturally founded on this principle,

that different nations ought in time of peace to do one ano-

ther all the good they can, and in time of war as little injury

as possible, without prejudicing their real interests.

The object of war is victory ; that of victory is conquest

;

and that of conquest preservation. From this and the preced-

ing principle all those rules are derived which constitute 'the

law of nations. j

AW countries Wave a \avf of natioTis, not excepting tWe

Iroquois themselves, though they devour their prisoners : for

they send and receive ambassadors, and understand the rights

of war and peace. The mischief is, that their law of nations

is not founded on true principles.

Besides the law of nations relating to all societies, there is a

polity or civil constitution for each particularly considered, fNo
society can subsist without a form of government. The united

strength of individuals, as Gravina well observes, constitutes

what we call the body politic.
'

The^general strengtli may be in the hands of a sbigle per-

son, or of many. Some think that naftirc having established

paternal authority, th<i most natural government was that of a
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single person. But the example of paternal authority proves

nothiifg. For if the power of a father be relative to a single

government, that of brothers afrer tire death of a father, an^

that of cousin germans after the decease of brothens, refci' to a

government of many. The political po’vcr necessarily com-

prehends the union of several families.

Better is it to say, that the government most conform-

able to nature, is that which best agrees with the humour and

disjiosition of the ])eoplc in whose favour it is established.

The strength of iiidividuals cannot be united without a

conjunction of all their wills. The conjunction of those wills,

as Gravina again very justly obsenes, is what we call the

CIVIL STATE. ‘

Law in general is human reason, inasmuch as it governs all

the inhabitants of the earth ; the political and civil laws of

eaeh nation ought to be only tlic particular eases in which

human reason is applied.

They should be adapted in such a manner to the people for

whom they are framed, that it is a great chance if those of

one nation .suit another.

They should be relative to the nature and principle of each

'government ; whether they form it, as may be said of politic

laws ; or whether they support if, as in the case of civil in-

htitutions.

They should be relative to the climate of each country,

to the quality of its soil, to its situation and e.stent, to the

principal occupation of the natives, whether husbandmen,
huntsmen, or shepherds : they should have a relation to the

degree of liberty which the constitution will bear ; to the reli-

gion of the inhabitants, to ‘heir inclinations, riches, numbers,
commerce, manners, and cu.-.Loms. In fine, they have rela-

tions to each other, as also to their origin, to the intent of
the legislator, and to the order of things on which they arc

established
; in all which different lights they ought to be

considered.

This is what I have undertaken to perform in the following

work. These relations I shall examine, since all these toge-

ther constitute what I call the Spirit of Laws.
I have not separated the polfncal from the civil institutions ;

ior as I do not pretend to treat of laws, but of their spirit ; and
as this spirit consists in the various relations which the laws
may have to diffeicnt objects, it is not so much my business

to follow the natural order of laws, as that of these relations

and objects.

I bliall fii at examine the relations which laws have to the
rntufc and piiiiciplcefeachgoverhfflc.it; and as this piirci-
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pie has a strong influence on laws, I shall make it my study to

understand it thoroughly ; and if I can but once establish it, the

laws will soon appear to fibw from thence as from their source.

1“ shall proceed afterwards to other more particular relations.

t-

BOOK II.

OF I.AWS DIltliCTLy DERIVED FROM THE NATURE
OF GOVERNMENT.

CHAP. I.

Of the Nature of the three different Governmehts,

T'hERE are three species of government; republican,

monarchical, and despotic. In order to discover their nature,

it is sufficient to recollect the common notion, which supposes

three definitions, or rather three facts ; that a republican go-

vernment is that in which the body, or only apart of thepeople,

is possessed of the supreme power : monarchy, that in which a

single person governs by fixed and established laws: a despotic

government, that in which a singleperson directs every thing by

his own will and caprice.

This is what I call the nature of each government ; -we

must now inquire into those laws which directly conform to

this nature, and consequently are the fimdamentm institutions.

CHAP. II.

Of the Republican Government, and the Laws relative to

Democracy.
.n

WHEN the body of the people is possessed of the supr^e
power, this is called a democracy. When the supreme pb^r
IS lodged in the hands of a part of the people, it is then aln-

aristocrjLcy. •

In
I democracy the people arc in some'respects the sovereign,

and in others the subjict.
“
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There can be no esfercise of sovereignty but by their

sufi'rages, which are their own will ; now the sovoreign’s will

is the sovereign himself. The laws ‘'therefore which establish

the right of suffrage, are fundamental to this governmen't.

And indeed it is as important to regulate in a republic, in

what manner, by whom, to whom, and concerning what, suffrages

are to be given, as it is in a monarchy to know who is the

prince, and after what manner he ought to govern.

Libanius* says, that at Alliens a stranger, who intermeddled

in the assemblies oj the people, was punished with death. This

is because such a man usurped the rights of sovereignty.

It is an essential point to fix the number of citizens who

are to form the public assemblies ; otherwise it would be un-

certain whether the whole, or only a part of the people, had

given their votes. At Sparta the number was fixed to ten

thousand. But Rome, designed by Providence to rise from

the weakest beginnings to the highest pitch of grandeur

;

Rome, doomed to experience all the vicissitudes of fortune

;

Rome, wno had sometimes all her inhabitants without her walls,

and sometimes all Italy and a considerable part of the world

within them : Rome, I say, never fi.xed the number and

--..ihls was one of the principal causes of her ruin.

The people, in whom the supreme power resides, ought to

have the management of every thing within their reach : what

exceeds their abilities, must be conducted by their ministers.

But they cannot properly be said to have their ministers

without tlie iiower of nominating them ; it is, therefore, a

fundamental maxim in this government, that the people

should choose their ministers, that is, their magistrates.

They have occasion, as well as monarchs, and even more so,

to be directed by a council or senate. But to have a proper

confidence in these, they should have the choosing of the

members ; whether the election be made by themselves, as at

Athens ; or by some magistrate deputed for that purpose, as

on certain occasions w'as customary at Rome.
The people are extremely well qualified for choosing those

whom they are to intrust w'ith part of their authority. They
have only to be determined by things to which they cannot be
strangers, and by facts that ar^ obvious to sense. They can
tell when a person has fought nJany battles, and been crowned
with success ; they are, therefore, very capable of electing a
general. They can tell when a judge is assiduous in his

office, gives general satisfaction, and has never been charged

Declam, 17 & 20.

t See ihe t'on,idciauons on the Causes of the Giandeur and Decline
of flic KoIniUl^.
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with bribery : this is sufficient for choosing a praetor. They
arc struck vith the magnificence or riches of a fellow eijizen

;

no more is requisite /or eitecting an edile. These are facts of

Which they can have better information in a public forum,

than a monarch in his palace. But are they capable of con-

ducting an intricate 'Affair, of seizing and improving the op-

portunity and critical moment of action? No; this surpasses

their abilities.

Should we doubt of the people’s natural capacity, in respect

to the discernment of merit, we need only cast an eye on the

series of surprising elections made by the Athenians and
Romans ; which no one surely will attribute to hazard.

We know, that though the people of Rome assumed to

themselves the right of raising plebeians to public offices,

yet they never would exert this power ; and though at Athens
the magistrates were allowed, by the law of Aristides, to be

elected from all the different classes of inhabitants, there

ne'Jer was a case, says Xenophon,* that the common people

petitioned for employments which could endanger either their

security or their glory.

As most citizens have sufficient abilities to choose, though

unqualified to be chosen ; so the people, though capable of-^

calling others to an account for their administration, are

incapable of conducting the administration themselves.

The public business must be carried on with a certain

jjiotion, neither too quick nor too slow. But the motion of

the people is always cither too remiss or too violent. Some-
times with a hundred thousand arms they overturn all before

them; and sometimes with a hundred thousand feet they

creep like insects.

In a popular state the inhabitants arc divided into certain

classes. It is in the manner of making this division that

great legislators have signalized themselves ; and it is on this

the duration and prosperity of democracy have ever depended. ,

Servius Tullius followed the spirit of aristocracy in the

distribution of his classes. We find in Llvy|*. and in

Dionysius Halicarnasseus, ^ in what manner he lodged the

right of suffrage in the hands of the principal citizens. He
had divided the people of Horse into a hundred and ninety-

three centuries, which formed six classes ; and ranking -the

rich, who were in smaller numbers, in the first centuries ; and
those in middling circumstances, who were more numerous,

in the next, he flung the indigent multitude into the last

;

•

• «
* T-igo 691 and 602. Edit. Wechel. Ann. 1576.

i bib. 1. '
t Lib' 4. Avq 15, et Scq.
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and as each century had but one vote,* it was property

rathet" than numbers that decided the elections.

Solon divided the people of Athetls into four classes. In

this he was directed by the spirit of democracy, his intention

not being to fi.'c those who were to choose, hut such as were

eligible; therefore, leaving to every citizen the right of election,

he made'}' the judges eligible from each of those four classes
;

but the magistrates he ordered to be chosen only out of the

first three, consisting of persons of easy fortunes.

As the division of those who have a right of suffrage, is a

fundamental law in republics ; the manner also of giving this

suffrage is another fundamental.

The suffrage by lot is natural to democracy ; as that by

choice is to aristocracy.

The suffrage by lot is a method of electing that offends no

one ; but animates each citizen with the pleasing hope of

serving his country.

Yet as this method is in itself defective, it has been the

endeavour of the most eminent legislators to regulate and

amend it.

Solon made a law at Athens, that military employments

-should be conferred by choice ; but that senators and judges

should be elected by lot.

The same legislator ordained, that civil magistracies,

attended with great expense, should be given by choice ; and
the others by lot.

Iij order, however, to amend the suffrage by lot, he made a

rule, that none but those who presented themselves should be

elected ; that the person elected should be examined by judges,
j;

and that every one should have a right to accuse him if he
were unworthy of the office :§ this participated at the same
time of the suffrage by lot, and of that by choice. When the
time of their magistracy was expired, they were obliged to

submit to another judgment in regard to their conduct.

Persons utterly unqualified, must have been extremely

backward in giving in their names to be drawn by lot.

The law which determines the manner of giving sufirage,

is likewise fundamental in a democracy. It is a question of
* See in the Considerations on the causes of the Grandeur and Le-

dine of the Homans, chap. 9. hoW'this spirit of Servius Tullius was
preserved in the republic.

t Dionysius Halicarn. eulogium of Isocrates, p. 67. tom. 2. Edit.
Wechel. Pollux, 1. 8, c. 10. Art. 130.

t See the oration of Demosthenes de falsi legal, and the oration
against limarchus.

§ They used even to draw two tickets for each place, one which
gave the place, and the other which named the person whc was to

succeed, ir, esse the first was rejected.
'
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some importance, whether the suffrages ought to he public or

secret. Ciceto observes,* that the laws'!' which rendered ’them

sqprct towards the cldsc ol the republic, were the cause of its

decline. But as this is differently practised in different re-

publics, I shall offer l^^re my thoughts concerning this subject.

The people’s suffrages ought doubtless to be public and

this should be considered as a fundamental law of democracy.

The lower class ought to be directed by those of higher rank,

and restrained within bounds by the gravity of eminent per-

sonages. Hence, by rendering the suffrages secret in the

Roman republic, all was lost ; it was no longer possible to

direct a populace that sought its own destruction. But when
the bod^ of the nobles are to vote in an aristocracy ;S or in a

democracy, the senate
;!|

as the business is then only to pre-

vent intrigues, the suffrages cannot be too secret.

Intriguing in a senate is dangerous ; dangerous it is also in

a bijiy of nobles ; but not so in the people, whose nature is to

act tlrrough passion. In countries where they have no share

in the government, we often see them as much inflamed on

the account of an actor, as ever they could be for the welfare

of the state. The misfortune of a republic is, when intrigues

arc at an end ; which happens when the people are gained by
bribery and corruption : in this case they grow indifferent to

public affairs, and avarice becomes their predominant passion.

Unconcerned about the government, and every thing belonging

tJ it, they quietly wait for their hire.

It is likewise a fundamental law in democracies, uthat the

people should have the sole power to enact laws. And yet

there are a thousand occasions on which it is necessary the

senate should have a power of decreeing ; nay, it is frequently

proper to make some trial of a law before it is established.

The constitutions of Rome and Athens were excellent. The
decrees of the senate** had the force of laws for the space of

a year ; hut did not become perpetual till they were 'tatified

by the consent of the people.

* Lib. 1 & 3 de Leg.

f They were called Leges Tabulares

;

two tablets were presented to

each citizen, the first marked with an A, for Antigua, or I forbid it

;

and the other with an U and an Jl, for Uti Rogas, or Be it as you
desire.

t At Athens, the people used to lift up their hands.

§ As at Venice.

II
The thirty tyrants at Athens ordered the suffrages of the Areopagites

to be public, in order to manage them as they pleased. Lysias prat,

contra Ag^rat. cap. 8.
*

** See Dionys, Hahcarn. lib. i k 9.
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CHAP. ni.

ij>f the Laws relative ta the Nature nf Aristocracy.

IN an aristocracy the supreme power is lodged in the hands

of a certain number of persons. These are invested both witli

the legislative and executive authority ; and the rest of the

people are, in respect to them, the same as the subjects of a

monarchy in regard to the sovereign.

They do not vote here by lot, for this would be productive

of inconveniences only. And indeed, in a government where

the most mortifying distinctions are already established, though

they were to be chosen by lot, still they would not cease to

be odious ; it is the nobleman they envy, and not the

magistrate.

Whei;i the nobility are numerous, there must be a senate to

regulate the affairs which the body of the nobles are incapable

of deciding, and to prepare others for their decision. In this

case it may be said, that the aristocracy is in some measure in

“the senate, the democracy in the body of the nobles, and the

people are a cipher.

It would be a very happy thing in an aristroeracy, if the

people, in some measure, could be raised from their state of

annihilation. Thus at Genoa the bank of St. George beirg

admlnistpred by the people,* gives them a certain influence

in the government, from whence their whole prosperity is

derived.

The senators ought by no means to have a right of naming
their own members ; for this would be the only way to perpe-

tuate abuses. At Rome, which in its early years was a hind

of aristocracy, the senate did not fill up the vacant places in

their own body ; the new members were nominated by the

censors.f

In a republic, the sudden rise of a private citizen to exor-

bitant power produces monarchy, or something more than

monarchy. In the latter the laws have provided for, or in

some measure adapted themselves to, the constitution ; and
the principle of government checks the monarch : but in a re-

public, where a private citizen has obtained an exorbitant

power,j; the abuse of this power is much greater, because the

* Sco Mr. Addison’s Travels to Italy.

+ They were named at first by the consuls.

J This is what ruined the republic of Rome. See Considerations
or the Ca tses of the Grandeur and Decline of tlic Romans.
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laws foresaw it not, and consequently made no provision

against it.
^

There is an exception (o this rule, when the constitution is

such as to have imml'diate need of a magistrate invested with
an exorbitant power. Such was Home with her dictators, snch
is Venice with her estate inquisitors; these are formidable

magistrates, who restore, as it were by violence, the state to

its liberty. But how comes it that these magistracies are so
very different in these two republics It is because Home
supported the remains of her aristocracy against the people

;

whereas Venice employs her state inquisitors to maintain her
aristocracy against the nobles. The consequence was, that at

Home the dictatorship could be only of a short duration, as the
people act through passion and not with design. It was neces-

sary that a magistracy of this kind should be exercised with
lustre and pomp, the business being to intimidate, and hot
to punish the multitude. It was also proper that the dictator

should be created only for some particular affair, and for this

only should have an unlimited authority, as he was always

created upon some sudden emergency. On the contrary, at

Venice they have occasion for a permanent magistracy
; for

here it is that schemes m%v he set on foot, continued,,

pended, and resumed; that the ambition of a single person

'

becomes that of a family, and the ambition of one family tliat

of many. They have occasion for a secret magistracy, t,he

crimes they punish being hatched in secrecy and silence. This
rnagistracy must have a general inquisition, for their business

is not to remedy known disorders, but to prevent the jnknoivn.

In a word, the latter is designed to punish suspected crimes

;

whereas the former used rather menaces than punishment evgn

for crimes that were openly avowed.

In all magistracies, the greatness of the power must be
compensated by the brevity of the duration. This most le^s-

lators have fixed to a year ; a longer space would be dangeroQs,

and a shorter would be contrary to the nature of government.

For who is it that in the management even of his domestic

affairs would be thus confined F At Ragusa* the chief magis-

trate of the republic is changed every month, the other officers

every week, and the governor ofthe castle every day. But tfiis

can take place only in a snuil republic environed^ by fbr-

midable powers, who might easily corrupt such petty and in-

significant magistrates.
’

The best aristocracy is that in which those who have no

^ ToUTnefoi't’s Voyages.

t Atjjucca tlie niagisiiates am chosen only for two months.
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share in the legislature, are sb few and inconsiderable, that the

governing party have no interest in oppressing them. Thus

when^ Antipater made a law at Athens, that whosoever was

not worth two thousand drachms, should have no power to vote,

he formed by this method the best aristocracy possible ; be-

cause this was so small a sum, as excluded very few, and not

one of any rank or consideration in the city.

Aristocratical families ought therefore, as much as possible,

to level themselves in appearance with the people. The more

an aristocracy borders on democracy, the nearer it approaches

to perfection : .and, in proportion as it draws towards

monarchy, the more it is imperfect.

But the most imperfect of all, is that in which the part jf

the people that obeys, is in a state of civil servitude to those

who command, as the aristocracy of Poland, where the peasants

are slaves to the nobility.

CHAP. IV.

Of the Relation of Laws to the Nature of Monarchical

Government.

THE intermediate, subordinate, and dependent powers^

constitute the nature of monarchical government; I mean ot

that in wuch a single person governs by fundamental laws. I

said, the intermediate, subordinate, and dependent j^owers.

And indeed, in monarchies the prince is the source of all power

political and civil. These fundamental laws necessarily sup-

pose the intermediate channels through which the power flows

:

for if there be only the momentary and capricious will of a

single person to govern the state, nothing can be fixed, and of

course there is no fundamental law.

The most natural, intermediate and subordinate power, is

that of the nobility. This in some measure seems to be es-

sential to a monarchy, whose fimdamental maxim is, 7io

mo7iarch, nonohilitp; mo nobility, 7io monarch

;

but there may
be a despotic prince. t *

There are men who have endeavoured in some countries in

Europe to suppress the jurisdiction of the nobility ; not per-

ceiving that they were driving at the very thing that was done-

by the narliament of England. Abolish the privileges of the

Diodorus, lib. 18
, p. 601 . Rliodoman’s edition.
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lords, the clergy, ami cities in a haonarchy, and you will soon

have a popular state, or else a despotic government.

The courts of a considerable kingdom in Europe, have, for

njany ages, been striking at the patrimonial jurisdiction of the

lords and clergy. We do not pretend to censure these sage

magistrates ; but we.deave it to the public to judge, how far

this may alter the constitution.

Far am I from being prejudiced in favour of the privileges

of the clergy ; however, I should be glad their jurisdiction

were once fixed. The question is not, whether then jurisdic-

tion was justly established ; but whether it be really established

;

whether it constitutes a part of the laws of the country, and is

ii* every respect relative to those laws : whether between two

powers acknowledged independent, the conditions ought not to

be recijirocal ; and whether it be not equally the duty of a good
subject to defend the prerogative of the prince, and to maintain

the limits which from time Immemorial he has prescribed to

his»authority.

Though the ecclesiastic power be so dangerous in <a repub-

lic, yet it is extremely proper in a monarchy, especially of the

absolute kind. What would become of Spain and Portugal

since the subversion of their laws, were it not for this only

barrier against the incursions of arbitrary power ? A barrier

ever useful when there is no other: for since a despotic

government is productive of the most dreadful calamities to

human nature, the very evil that restrains it is beneficial to

tiie subject.

In the same manner as the ocean, threatening tojoverflow

the whole earth, is stopped by weeds and pebbles that lie

scattered along the shore ; so monarchs, whose power seems

unbounded, are restrained by the smallest obstacles, and suffer

their natural pride to be subdued by supplication and prayer.

The English, to favour their liberty, have abolished all the

intermediate powers of which their monarchy was composed.

They have a great deal of reason to be jealous of this liberty

;

were they ever to be so unhappy as to lose it, they would be one

of the most servile nations upon earth.

Mr^ Law, through ignorance both of a republican and

monarchical constitution, was one of the greatest promoters of

absolute power ever known_inJiUropc^_BeSdes^the^I®iand
extraordinaiy chan^s owing to his^ectton^TS .wojili^iLSu'p-

press alf the interme^ate ranks, and abolish the political com-

pautHties. He was dissolvin^'fh'e monarchy by his chimerical

* Ferdinand king of Arragon made himseif grand-master of the

eiders, ajrd that alone changed the constitution.
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reimbursements, and seemed as- if he even wanted to redeem
the constitution.

It is not enough to have intermedi-ate powers in a monarchy ;

there must be also a depositary of the la\Vs. This depositary

can only be the judges of the supreme courts of justice, who
promulge the new laws, and revive the obsolete. The natural

ignorance of the nobility, their indolence, and contempt of

civil government, require there should be a body invested with

a power of reviving and executing the laws, which would be

otherwise buried in oblivion. The prince's council are not a

proper depositary. They are naturally the depositary of the

momentary will of the prince, and not of the fundimental laws.

Besides the prince’s council is continually changing ; it is

neither permanent, nor numerous ; neither has it a sufficient

share of the confidence of the people ; consequently it is inca-

pable to set them right in difficult conjunctures, or to reduce

them to proper obedience.

Despotic governments, where there are no fundamental Irws,

have no such kind of dwositary. Hence it is, that religion has

generally so much influence in those countries, because it

forms a kind of permanent depositary ; and if this cannot be

said of religion, it may of the customs that are respected in-

stead of laws.

CHAP. V.

Of the Laws relative to the Nature of a despotic Government.

FROiM the nature of despotic power it follows, that the

single person, invested with this power, commits the e.xecutioii

of it also to a single person. A man whom his senses conti-

nually inform, that he himself is every thing, and his subjects

nothing, is naturally lazy, voluptuous, and ignorant. In

con.scqucncc of this, he neglects the management of public

affairs. But were he to commit the administration to many,
there would be continual disputes among them ;

each would
form intrigues to be his first slave ; and he would be obliged

to take the reins into his own hands. It is, therefore, more
natural for him to resign it to a vizir,* and to invest him
with the same power as himself. The creation of a vizir is a
I'undarf.ental law of this government.

* The K:ibU;m kings are never without vizirs, says sir John Chardin.
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It is related of a pope, that he iiad started an infinite num-
l>cr of difficulties against his election, from a thorough cojivic-

tion^of his incapacity, length he was prevailed on to

acocept of the pontificate ; and resigned the administration

entirely to his nephew. He was soon struck with sui-prise,

and said, / should neier have thought that these things were so

easy. The same may be said of the princes of the East, who,

being educated in a prison where eunuchs corrupt their hearts

and debase their understandings, and where they are fre-

quently kept ignorant even of their high rank ; when drawn

forth in order to be placed on the throne, they are at first

confounded : but as soon as they have chosen a vizir, and

abandoned themselves in their seraglio to the most brutal

passions, pursuing, in the midst of a prostituted court, every

capricious extravagance ; they could never have dreamt to

find matters so easy.

The more extensive the empire, the larger the seraglio

;

ani consequently the more voluptuous the prince. Hence
the more nations such a sovereign has to rule, the less he

attends to the cares of government ; the more important his

affairs, the less he makes them the subject of his deliberations.

BOOK III.

OF THE PRINCIPLES OF THE THREE KINDS OF

GOVERNMENT.

CHAP. I.

Difference between the Nature and Principle of Government.

*

After having examined the laws relative to the nature

of each government, we must investigate .t^ose which re-

late to its principle. j.,,

,

There is this difference between the nature and p^eiple*

* Thi? is a very important %listinction, frota 'whence I shall draw
many csnsequences

; lor it is tjie key of an infinite number of laws.

VOL. I. C
^



THE SPIRIT OF LAWS.38

of government ; that the former is that by which it is consti-

tutec^. the latter that by which it is made to act. One is its

particular structure, and the other jhc human passions which

set it in motion.
''

Now, laws ought to be no less relative to the principle than

to the nature of each government. We > must, therefore, in-

quire into this principle, which shall be the subject of this

third book.

CHAP. II.

Of the Principle of different Governments.
>

I HAVE already observed, that it is the nature of a re-

publican government, that cither the collective body of the

peSple, or particular families, should be possessed of the

supreme power ; of a monarchy, that the prince should have

this power, but in the execution of it should be directed by
established laws ; of a despotic government, that a single

person should rule according to his own will and caprice.

This enables me to discover their three principles ; which are

naturally derived from thence. I shall begin with a repub-

lican government, and in particular with that of democracy.

CHAP. III.

Of the Principle of Democracy.

THERE is no great share of probity necessary to support

a monarchical or despotic government. The force of laws in

one, and the prince’s arm in the other, are sufficient to direct

and maintain the whole. But in a popular state, one spring
more is necessary, namely, virtue, v- 33
What I have here advancedj is confirmed by the unanimous

testimony of historians, and b extremely agreeable to the
nature of things. For it is clear, that in a monarchy, where
he who commands the execution of the laws, generally thinks
himself above them, there is less need of virtue than in a
popular;, government, where the person entrusted with the
execution of the laws, is sensible of his being subject lO their

direction.
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Clear it is also, that a monarch, who, through bad advice

or indolence, ceases to enforce the execution of the laws^ may
easily repair the evil ; ha has only to follow other advice ; or

shake off this indolence. But when, in a popular govern-

ment, there is a suspension of the laws, as this can proceed

only from the corruption of the republic, the state is certainly

undone.

A very droll spectacle it was in the last century to behold

the impotent efforts of the English towards the establishment

of democracy. As they who had a share in the direction of

public affairs were void of virtue ; as their ambition was in-

flamed by the success of the most daring of their members ;*

as the prevailing parties were successively animated by the

spirit of faction, the government was continually changing :

the people, amazed at so many revolutions, in vain attempted

to erect a commonwealth. At length, when the country

had undergone the most violent shocks, they were obliged to

ha\c recourse to the very government which they had so

wantonly proscribed.

When Sylla thought of restoring Rome to her liberty, this

unhappy city was incapable of that blessing. She had only

the feeble remains of virtue, which were continually diminish-

ing : instead of being roused out of her lethargy, by Ctesar,

Tiberius, Cains Claudius, Nero, Domitian, she riveted every

day her chains ; if she struck some blows, her aim was at the

tyrant, but not at the usurpation.

The politic Greeks, who lived under a popular government,

knew no other support than virtue. The modern inhabi-

tants of that country are entirely taken up with manufacture,

commerce, finances, opulence, and luxury.

When virtue is banished, ambition Invades the minds of

those who are disposed to receive it, and avarice possesses the

whole community. The objects of their desires are changed;

what they were fond of before, is become indifferent ; they

were free, while under the restraint of laws, but they would

fain now be free to act against law ; and as each citizen is like

a slave who has run away from his master, what was a maxim
of equity, he calls rigour ; what was a rule of action, he styles

constraint ; and to precautiojj, he gives the name of fear.

Frugality, and not the thirst of gain, now passes for avarice.

Formerly the wealth of individuals constituted the public

treasure ; but now this is become the patrimony of private

persons. The members of the commonwealth riot on the

^ public spoils, and its strength is only the power of a few, and

the licentiousness of many. “

^^Cromwell.
o
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Athens was ])ossossed of the same number of forces, tv'hen

she triumphed so gloriously, and wdien with so much infatny

she was enslaved. She had twentycthousand citizens,* when
she defended the Greeks against the Persian.s, when she cotv-

tended for empire with Sparta, and invaded Sicily. She had
twenty thousand when Demetrius Phaler&s numbered them,-]-

as slaves are told by the head in a market-place. When
Philip attempted to lord it over Greece, and appeared at the

gates of Athens,
:[

she had even then lost nothing but time.

We may see in Demosthenes how difficult it was to awake
her : she dreaded Philip, not as the enemy of her liberty, hut

of her pleasures.
II

This famous city, which had withstood so

many defeats, and after having been so often destroyed^, had as

often risen out of her ashes, was overthrown at Charronea, and
at one blow deprived of all hopes of resource. What does it

avail her, that Philip sends back her prisoners, if he does not

return her men It was ever after as easy to triumph over

the Athenian forces, as it had been difficult to subdue Iter

virtue. ‘

How was it possible for Carthage to maintain her ground ?

When Hannibal, upon his being made prajtor, endeavoured to

u hinder the magistrates from plundering tb.c republic, did not

they complain of him to the Romans ? Wf.Tches, who would
fain be citizen.s without a city, and bclicldcn for their riches to

their very destroyers ! Rome soon insisted upon liaving three

hundred of their principal citizens as hostages ; she obliged

them next to surrender their arms and ships ; and then .she

declared war,§ From the desperate efforts of this dofencekiss

city, one may judge of what she might have performed in her

lull vigour, and assisted by virtue.

* Plutarch, life of Pericles, Plato in Critia.

\ She had at that time twenty-one thousand citizens, ten thousand

strangers, and four hundred thousand slaves. See Athenseus, Book ft.

J She had then twenty thousand citizens. See Demosthenes in

Aristog.

II
They had passed a law, which rendered it a capital crime for any

one to propose applying the money designed for the Theatres to

Military service.

§ This lasted three years.
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CHAP. IV.

Of the Principle of Aris}.ocracy.

AS virtue is necessary in a popular government, it is re-

quisite also under an aristocracy. True it is, that in the

latter it is not so absolutely requisite.

The people, who in respect to the nobility are the same as

he subjects with regard to a monarch, are restrained by their

laws. They have, therefore, less occasion for virtue than the

people in a democracy. But how arc the nobility to be res-

trained ; They who are to execute the laws against their

colleagues, will immediately perceive they arc acting against

tl^mselves. Virtue is therefore necessary in this body, from

the very nature of the constitution.
,

An aristocratical government has an inherent vigour,

unknown to democracy. The nobles form a body, who by

their prerogative, and for their otra particular interest, restrain

the people ; it is sufficient, that there arc laws in being to sec

them executed.

But easy as it may be for the body of the nobles to restrain

the people, it is difficult to restrain themselves.* Such is the

hature of this constitution, that it seems to subject the very

same persons to the power of the laws, and at the jame time

to exempt them.

Now such a body as this can restrain itself only two ways ;

either by a very eminent virtue, which puts the nobility in

some measure on a level with the people, and may be the

means of forming a great republic ; or by an inferior virtue,

which puts them at least upon a level with one another and on

this their preservation depends.

Moderation is therefore the very soul of this government

;

a moderation, I mean, founded on virtue, not that which

proceeds from indolence and pusillanimity.

* Public crimes may be punish^beeauseitis here a common concern;

but private crimes will go unpunished, because it is the common interest

not to punish them.
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CHAP.

That Virtue ?? not the Principle ofa monirchical Government.

IN monarchies, policy effects great things with as little

virtue as possible. Thus in the nicest machines, art has

reduced the number of movements, springs, and wheels.

The state subsists independently of the love of our country,

of the thirst of true glory, of self-denial, of the sacrifice of our

dearest interests, and of all those heroic virtues which we
admire in the ancients, and to us are known only by story.

The laws supply here the place of those virtues ; they are

by no means wanted, and the state dispenses with them : an

action performed here in secret is in some measure of no con-

sequence.

Though all crimes be in their own nature public, yet there

is a distinction between crimes really public, and those that

are private, which are so called, because they are more in-

jurious to individuals than to the community.

Now in republics private crimes are more public, that is,

they attack the constitution more than they do individuals

;

and in monarchies, public crimes are more private, that is,

they are more prejudicial to private people than to the consti-:.

tution,

I beg that no one will be offended with what I have been

saying ; my observations are founded on the unanimous testi-

mony of historians. I am not ignorant that virtuous princes

are no such very rare instance ; but I venture to affirm, that

in a monarchy, it is extremely difiicult for the people to be

virtuous*.

Let us compare what the historians of all ages have asserted

concerning the courts of monarchs ; let us recollect the con-

versations and sentiments of people of all countries, in respect

to the wretched character of courtiers, and we shall find, that

these are not airy speeulations, but truths confirmed by a sad

and melancholy experience.

Ambition in idleness ; meanness mixed with pride ; 3
desire of riehes without industry ; aversion to truth ; flattery,

perfidy, violation of engagements, contempt of civil duties,

* I speak here of political virtue, which is also moral virtue as it is

directed to ihc public good ; very little of private moral virtue, a"d not
at all of that \irtue which relates to revealed truths. Thi,s will appear
hfJiter, Book V. chap. 2.
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fear of the prince’s virtue, hope from his tveakness, but above

all, a perpetual ridicule cast upon virtue, are, I thinla, the

characteristics by vjiich '‘most courtiers in all ages and coun-

tries have been constantly distinguished. Now, it is exceed-

ing difficult for thedeading men of the nation to be knaves,

and the Inferior sort to be honest ; for the former to be cheats,

and the latter to rest satisfied with being only dupes.

But if there should chance to be some unlucky honest

man* among the people. Cardinal Richelieu, in his political

testament, seems to hint, that a prince should take care not to

employ him.-f- So true is it, that virtue is not the spring of

jhis government ! It is not indeed excluded, but it is not the

spring of government.

CHAP. VI.

«
In what manner Virtue is supplied in a monarchical

Government.

BUT it is high time for me to have done with this subject,

lest I should be suspected of writing a satire against monar-

chical government. Far be it from me ; if monarchy wants

one spring, it is provided with another. Honour, that is, the

prejudice of every jierson and rank, supplies the place of the

political virtue of which I have been speaking, and is every-

where her representative : here it is capable of inspiring the

most glorious actions, and, joined with the force of ‘laws, may
lead us to the end of government as well as virtue itself.

Hence, in well regulated monarchies, they are almost all

good subjects, and very few good men ; for to be a good

man,} a good intention is necessary,^ and we should love.out

country, not so much on our own account, as out of regard to

the community.

CHAP. vir.

Of the Principle of Monarchy.

A MONARCHICAL government supposes, as we have

already observed, pre-eminences and ranks, as^ likewise a noble

* This is to he understood in the sense of the preceding note,

f We must not, says he, emp'oy people of mean extraction
;
they are

too rigid and morose.
^

t Xhis word good man, is understood here in a political sense only.

• § See the note p. 22.o a
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History informs us, that the horrid cruelties of Domitian

Struck such a terror into the governors, that the people recovered

themselves a little under his reign.* T^tus a torrent over-

flows one side of a country, and on the other leaves fields un-

touched, where the eye is refreshed by,,he prospect of fine

meadows.

CHAP. X.

Difference of Obedience in moderate and despotic

Governments.

IN despotic states, the nature of government requires the

most passive obedience ; and when once the prince’s will is made
known, it ought infallibly to produce its eflect.

Here tiiey have no limitations or restrictions, no medlumr,

terras, equivalents, or remonstrances ; no change to propose ;

man is a creature that blindly submits to the absolute will of

the sovereign.

In a country like this they are no more allowed to represent

their apprehensions of a future danger, than to impute their

miscarriage to the capriciousness of fortune. Jlan’s portion

here, like that of beasts, is instinct, compliance and pji-

nishineut.

Littlo'’does it then avail to plead the sentiments of nature,

filial respect, conjugal or parental tenderness, the laws of

honour, or want of hc.alth ; the order is given, and that is

sufficient.

•In Persia, when the king has condemned a person, it is no
longer lawful to mention his name, -or to intercede in his

favour. Even if the prince were intoxicated, or non compos,

the decree must be executed otherwise he would contradict

himself, and the law admits of no contradiction. This has

been the way of thinkiug in that country in all ages ; as the

order which Ahasuerus gtive, to exterminate the Jews, could

not be revoked, they were tjlowed the liberty of defending

themselves.

One thing, however, may be sometimes opposed to the

prince’s will,^ namely, religion. They will abandon, nay

* His- w!is a imlitarj constiimion, which is one of the species of-

despotic govenuuent.

t See Sit .tohn Chardin.

J
ll'id.
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they will slay a parent, if the prince so commands ; but he

cannot oblige them to drink wine. The laws of religioif are

of a superior irature,^ becdfhse they hind the sovereign as well

as the subject. But witli respect to the law of nature, it is

otherwise ;
the princ(^ is no longer supposed to be a man.

In monarchical and moderate states, the power is limited

by its very spring, I moan, by honour, which, like a monarch,

reigns over the prince and his people. They will not allege

to their sovereign the laws of religion ; a courtier would be

apprehensive of rendering himself ridiculous. But the laws

ofhonour will be appealed to on all occasions. Hence arise

tlje restrictions necessary to obedience ; honour is naturally

subject to whims, by which the subjeetks submission will be

ever directed.

Though the manner of obeying be different in these two

kinds of government, the power is the same. On which side

soever the monarch turns, he inclines the scale, and is obeyed.

The whole difference is, that in a monarchy the prince re-

ceives instruction, at the same time that his ministers have

greater abilities, and are more versed in public affairs than the

ministers of a despotic government.

CHAP. XI.

Rejlections on the preceding Chapters.

SUCH are the principles of the three sorts of government:

which does not imply, that in a particular republic they ac-

tually are, but that- they ought to be, virtuous ; nor does it

prove, that in a particular monarchy they are actuated by

honour, or in a particular despotic government by fear ; but

that they ought to be directed by these principles, otherwise

the government is imperfect.
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BOOK. IV.

THAT THE LAWS OF EDUCATION OUGHT TO BE

RELATIVE TO THE PRINCIPLES OF GOVERN-

MENT.'

CHAP. I.

Of the Laws of Education.

T. HE laws of education are the first impressions we receive

;

and as they prepare us for civil life, every private family ought

to be governed by the plan of that great household which com-

prehends them all.

If the people in general have a principle, their constituent

[

)arts, that is, the several families, will have one also. The
aws of education will be therefore different in each species of

government ; in monarchies, they will have honour for thvlr

object
;
jn republics, virtue ; in despotic governments, fear.

CHAP. II.

Of Education in Monarchies.

IN monarchies the principal branch of education is not

taught in colleges or academies. It commences, in some

measure, at our setting out in the world ; for this is the

school of what we call honour that universal preceptor which

ought every where to be our guide.

Here it is that we constantly hear three rules or maxims,
viz. that we should have a certain nobleness in our virtues, a

kind offrankness in our morals, and a particular politeness in

\
our behaviour.

The virtues we arc here taught, are less what we owe to

others, than to ourselves, they am mot so much what draws
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us towards society, ds what distinguishes us from our fellow

citizens.

Here the actions of mar are judged, not as virtuous, but as

lining ; not as ju^, but as great ; not as reasonable, but as

extraordinary. ^
When honour here meets with any thing noble in our actions,

it is either ajudge that approves them, or a shphister by whom
they are excused.

It allows of gallantry when united with the idea of sensible

affection, or with that of conquest ; this is the reason why we
never meet with so strict a purity of morals in monarchies, as

in republican governments.
* It allows of cunning and craft, when joined with the notion

of greatness of soul or importance of affairs ; as, for in-

stance, in politics, with whose finesses it is far from being of-

fended.

It does not forbid adulation, but when separate from the

iddh of a large fortune, and connected only with the sense of

our mean condition.
'

With regard to morals, I have observed, that the education

of monarchies ought to admit of a certain frankness and open

carriage. Truth, therefore, in conversation is here a necessary

point. But is it for the sake of truth ? by no means. Truth
is requisite only, because a person habituated to veracity has

an air of boldness and freedom. And, indeed, a man of this

s*-^mp seems to lay a stress only on the things themselves, not

on the manner in which they are received.

Hence it is, that in proportion as this kind of frankness is

commended, that of the common people is despised, which has

nothing but truth and simplicity for its object.

Ill fine, the education of monarchies requires a certain polite-

ness of behaviour. Man, a sociable animal, is formed to please

in society ; and a person that would break through the rules

of decency, so as to shock those he conversed with, would

lose the public esteem, and become incapable of doing any

good.

But politeness, generally speaking, does not derive its

original from so pure a source. It rises from a desire of dis-

tinguishing ourselves. It is that render.s us polite :

we are flattered with being taken notice of for a behaviour that

shows we are not of a mean condition, and that we have not been

bred up with those who in all ages are considered as the scum
of the people.

» Politeness, in monarchies, is naturalised at court. Oae man
excessively great renders every body elte little. Hence that

regard, which is paid tq^our fellow subjects; hence that polite-
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ness, equally pleasing to those by whom, as to those towards

whotJ, it is practised ; because it gives people to understand,

that a person actually belongs, or at least deserves to belong,

to the court.

A court air consists in quitting a real or a borrowed great-

ness. The latter pleases the courtier move than the former.

It inspires him with a certain disdainfvl modesty, which shows

itself externally, hut whose pride insensibly diminishes in pro-

portion to its distance frome the source of this greatness.

At court we find a delicacy of taste in every thing, a deli-

cacy arising from the constant use of the superfluities of life,

from the variety, and especially the satiety of pleasures,

from the multiplicity and even confusion of fancies which if

they are but agreeable, are sure of being well received.

These are the things which properly fall within the province

of education, in order to form what we call a man of honour,

a man possessed of all the qualities and virtues requisite in this

kind of government.

Here it is that honour interferes with every thing, mixing

even with people’s manner of thinking, and directing their

very principles. •

To this whimsical honour it is owing that the virtues are

only just what it pleases ; it adds rules of its owm invention

to every thing prescribed to us; it extends or limits our

duties according to its own fancy, whether they proceed from

religion, politics, or morality. >

There is nothing so strongly Inculcated in monarchies, by
the laws, by religion, and honour, as submission to the

prince’s will ; but this very honour tells us, that the prince

never ought to command a dishonourable action, because this

would render us incapable of serving him.

Crlllon refused to assassinate the duke of Guise, butofifered

to fight him. After the massacre of St. Bartholomew, Charles

9th having sent orders to the governors in the several provinces

for the Hugonots to be murdered, viscount Dortej who com-
manded at Bayonne, wrote thus to the king,* Sire, among the

inhabitants of this town, andyour majesty's troops, I cordd not

fnd so much as one executioner ; they are honest citizens and
brave soldiers. We jointly, V'crefore, beseech your majesty to

command our arms and lives in things that are practicable.

This great and generous soul looked upon a base action as a
thing impossible.

There is nothing that honour more strongly recommends to

the ncPoility, than to serve their prince in a military capacity.

And, indeed^ this is their favourite profession, because its

* See D’Aubigny’s I'istory.
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dangers, its success, and even its miscarriages, are the rosd

to grandeur. Yet this very law of its own making, hJnour

chuses to explain ; and hi case of any affront, it requires or

permits us to retire. ^

It insists also that^we should be at liberty either to seek or to

reject employments; a liberty which it prefers even to an ample

fortune.

Honour therefore has its supreme laws, to which education

is obliged to conform.'^ The chief of these are, that we are

permitted to set a value upon our fortune, but are absolutely

forbidden to set any upon our lives.

The second is, that when we are raised to a post or prefer-

Aent, we should never do or permit any thing, which may seem

to imply that we look upon ourselves as inferior to the rank we

hold.

The third is, that those things which honour forbids, are

more rigorously forbidden, when the laws do not concur m
th(? prohibition ; and those it commands, are more strongly

insisted upon, when they happen not to be commanded Py

law.

CHAP. III.

Of Education in a despotic Government,

AS education in monarchies tends to raise and ennoble th?

mind, in despotic governments its only aim is to debase it-

Here it must necessarily, be servile ; even in power such an

education will be an advantage, because every tyrant is at the

same time a slave.

Excessive obedience supposes ignorance in the person"^

that obeys i the same it supposes in him that commands ;
for

he has no occasion to deliberate, to doubt, to reason ; he has

only to will. .

In despotic states, each house is a separate government.

As education, therefore, consists chiefly in social converse, it

must be here very much limit^ffl ; all it does is to strike the

heart with fear, and to imprint on the understanding a very

simple notion of a few principles of religion. Learning here

proves dangerous, emulatipn fatal ; and as to virtue, Ari?totle

* Weinention here what actually is, and pot what ought tot>e;

honour is a prejudice, which religion sometimes endeavours to remove,

and at other times to regul?;e.
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cannot think there is any one virtue hclonging to slaves if

so, education in despotic countries is confined within a very

narrow compass. •

Here, therefore, education is in some lileasure needless ; t»

give something, one must take away evei^r thing ; and begin

with making a bad subject, in order to make a good slave.

For why should education take pains in forming a good

citizen, only to make him share in the public misery ? If

he loves his country, he will strive to relax the springs of

government ; if he miscarries, he will be undone ; if he suc-

ceeds, he must expose himself, the prince, and his country, to

ruin.

CHAP. IV.

Difference Ictwccn the Effects of ancient and modern ^

• Education.

MOST of the ancients lived under governments that had
virtue for their principle; and when this was in full vigour,

they performed actions unusual in our times, and at which our

narrow minds arc astonished.

Another advantage their education had over ours ; it never

was effaced by contrary impressions. Epaminondas, tji,e

last year of his life, said, heard, beheld, and performed the very

same things, as at the age in which he received the first prin-

ciples of his education.

In our days we receive three different or contrary educations,

namely, of our parents, of our masters, and of the world.

What we learn in the latter, effaces all the ideas of the former.

This, in some measure, arises from the contrast we e.xperience

between our religious and worldly engagements
;
a thing un-

known to the ancients.

CH.|P. V.

Of Education in a repuUican Government.

IT is in a republican government that the whole power of
education is required. The fear of despotic governments^

* Polit. lib. 1.



33Book IV.—CirAV.^G.

naturally arises of itself amidst threats and punishments ; the

honour of monarchies is favoured by the passions, and favours

them in its turn ; but virtue is a sell-rcnunciation, which is

c^ter arduous and painful.

This virtue may\ be defined, the love of the laws and of

our country. As such love requires a constant preference of

public to private interest, it is the source of all private

virtues; for they are nothing more than this very preference

itself.

This love is peculiar to democracies. In these alone the

government is intrusted to private citizens. Now government

is like every thing else ; to preserve it, we must love it.

* Has it ever lieeu heard that kings were not fond ofmonarchy,

or that desnotic princes hated arbitrary power ?

Every thing therefore depends on establishing this love in a

republic ; ancl to inspire it ought to be the principal business

of education : but tbc surest way of Instilling it into children

is,® for parents to set them an example.

People have it generally in their power to comlnunicate

their ideas to their children ; but they are still better able to

transfuse their passions.

If it happens otherwise, it is because the impressions made
at home are effaced by those they have received abroad.

It is not the young people that degenerate : they are »ot

spoiled till those of maturer age are already sunk into conup-
tlj)n.

CHAP. VI.

Of some Institutions among the Greeks.

THE ancient Greeks, convinced of the necessity that peo-

ple who live under a popular government should be trained up
to virtue, made very singular institutions in order to inspire

it. Upon seeing in the life of Lycurgus the laws that legisla-

tor gave to the Lacedsmonians^. I imagine I am reading the

history of the Sevarambes. The laws of Crete were the model
of those of Sparta ; and those of Plato reformed them.

Let us reflect here a little on the extensive genius with

which those legislators must have been endowed, to perceive,

•that by striking at received customs, and by confounding all

manner''of virtues, they should display their wisdom to the

universe. T,ycurgus, by I’leiiding tlicft with the spirit of

VOL. r.
’

B
'
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justice, the hardest servitude with excess of liberty, the most

rigid'sentiments with the greatest moderation, gave stability

to his city. He seemed to deprive iier of all resources, such

as arts, commerce, money, walls ; ambition prevailed amoilg

the citizens without hopes of improviugf their fortune ; they

had natural sentiments without the tie of a son, husband, or

father ; and chastity was stript even of modesty and shame.

This was the road that led Sparta to grandeur and glory ;
and

so infallible were these institutions, that it signified nothing

to gain a victory over that republic without subverting her

polity.*

By these laws Crete and Laconia were governed. Sparta

was the last that fell a prey to the Macedonians, and Crete

to the Homans, j- The Samnites had the same institutions,

which furnished those very Romans with the subject of four

and twenty triumphs.t

A character so extraordinary in the institutions of Greece,

has shown itself lately in the dregs and corruptions of moaern
times.

^
A very honest legislator has formed a people, to

whom probity seems as natural as bravery to the Spartans.

Mr. Penn is a real Lycurgus : and though the former made
peace his principal aim, as the latter did war, yet they re-

semble one another in the singular way of living to which

they reduced their people, in the ascendant they had over

free men, in the prejudices they overcame, and in the passions

which they subdued. '

Another example we have from Paraguay. This has been

the subject of an invidious charge against a Society that con-

siders the pleasure of commanding as the only happiness in

life : but it will be ever a glorious undertaking to render go-

vernment subservient to human happiness.
1|

It is glorious indeed for this Society to have been the first

in pointing out to those countries the idea of religion joined

with that of humanity. By repairing the devastations of the

Spaniards, she has begun to heal one of the most dangerous

wounds that the human species ever received.

* PhilopcDmen obliged the Lacedaemonians to change their manner
of educating their children, being convinced, that if he did not take this

measure, they would always be noted for their magnanimity. Plutarch,

life of Philopamen. See Livy, book 38.

t She defended her laws and liberty for the space of three years.

See the 98th, 99th, and 100th book of Livy, in Florus’s epitome. She
made a braver resistance than the greatest kings.

J Flfjrus, lib. 1. § InJkceBomuli. Cicero.

11
The Indians of Paraguay do not depend on any particular lord,

they pay only a fifth of the taxes, and are allowed the use of fire-arms
to defend themselves.



Book IV.— Chai-, 7. 35

An fi-xquisite sensibility to whatever she distinguishes by
the name of honour, joingd to her zeal for a religion which is

fjr more humbling -in respect to those who receive, than to

to those who preach its doctrines, has set her upon vast untler-

tahings, which she nas accomplished with success. She has

drawn wild peojile from their woods, secured them a maiiite-

nance, and clothed their nakedness ; and had she only by
this step improved the industry of mankind, it would have

been sufficient to eternize her fame.

They who shall attempt hereafter to Introduce the like in-

stitutions, must establish the community of goods as pre-

scribed in Plato’s republic ; that high respect he required for

the gods ; that separation from strangers, for the preservation

of morals ; and an extensive commerce carried on by the com-

munity, and not by private citizens : they must give our arts

without our luxury, and our wants without our desires.

They must proscribe money, the effects of which is, to swell

people’s fortunes beyond the bounds prescribed by nature ; to

learn to preserve for no purpose what has been idly hoarded

up ; to multiply without end our desires ; and to supply the

sterility of nature, of whom we have received very setmty

means of inflaming our passions, and of corrupting each other.
“ The Epidamnians* perceiving their morals depraved by

conversing with barbarians, chose a magistrate for making all

contracts and sales in the name and behalf of the city.”

Cdmmerce then does not corrupt the constitution, and the

constitution does not deprive the society of the adva.AagCS of

commerce.

CHAP. VII.

Tti what Case these singular Institutions may he of Service-'

INSTITUTIONS of this kind may be proper in

republics, because they have virtue for their principle ;
but

t6‘ excite meii to honour iii monapchies, or to iniprint fear in

despotic gove'rmhehts, less pains are necessary.

Besides, they cannot take place but in a small state,"!" in

which there iff a possibility of a general education, and of

training up the body of the people like a single family.
’

* Plutarch in his Questioru concerning the Greek affairs.

I* Such as were formerly the titles of Greece.

D 2
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The law.? of'jVIino.^, of Lycurgiis, and of Plato, suppose a

particular attention and care, which the citizens ought to have

over one another’s conduct. Rut un attention of this kind

cannot be expected in tlic confusion, aiidcmultitude of affairs

in which a laroe nation is entangled.

In institutions of this kind, money, as we have above oh-

served, must be banished. But in great societies, the multi-

plicity, variety, embarrassment, and importance of affairs, as

well as the facility of purchasing, and the slowness of ex-

change, require a common measure. In order to extend or

support our power, wc must be possessed of the means to

which, by the unanimous consent of mankind, this pow'er is

annexed.

CHAP. VIII.

Explication of a Paradox of the Ancients, in respect to

Manners.

THAT judicious writer, Polybius, informs us, that music

was necessary to soften the manners of the Arcadians, who
lived in a cold gloomy country ; that the inhabitants of Cynete,

who slighted music, were the cruelest of all the Greeks, and

that no'iither town was so immersed in luxury and debauch.

Plato is not afraid to affirm, that there is no possibility of

making a change in music, without altering the frame of go-

vernment. Aristotle, who seems to have written his Politics,

only in order to contradict Plato, agrees with him, notwith-

standing, in regard to the power and influence of music over

the manners of the people. This was also the opinion of

Theophrastus, of Plutarch,*' and of all the ancients ; an opi-

nion grounded on mature reflexion ; being one of the principles

of their polity.+ Thus it was they enacted laws, and thus

they required that cities should be governed.

This I fancy must be explained in the following manner.

It is observable, that in the cities of Greece, especially

those whose principal object was war, all lucrative arts and

* Life of Pelopidas.

f Plato, in his fourth book of laws, says, that the prrefectures of
music and gymnic exercises are the most important employments in
the city

; and, in his Republic, Book III. Damon will tell you,-says he,
what sounds are capable of corrupting the mind with base sentiments,
or of inspiring the contrary virtues.
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professions were considered as unworthy of a freeman. Most
arts, says Xenophon,* corrupt and enet vale the bodies of those

that exercise them ; they tbtige them to sit under a shade, or

near the fire. Ttky can Jind no leisure, either for their

friends, orfor the fpublic. It was only by the corruption of

some democracies that artisans became freemen. This we
learn from Aristotle,f* who maintains, that a well-regulated

republic will never give them the right and freedom of the

Agriculture was likewise a servile profession, and generally

practised by the inhabitants of conquered countries, such as

the Helotes amontr the Lacediemonians, the Perieciam among
the Cretans, the Pcncsies among the Thessalians, and other

conquered!^ people in other republics.

In fine, every kind of low commerce
||

was infamous

among the Greeks ; as it obliged a citizen to serve and wait

on a slave, on a lodger, or a stranger. This was a notion

that clashed with the spirit of Greek liberty ; hence Plato^
in his^ laws, orders a citizen to be punished if he Attempted

to concern himself with trade.

Thus in the Greek republics the magistrates were extremely

emharvassed. They would itot have the citizetts apply them-
selves to trade, to agriculture, or to the arts, and yet they

would not have them idle.-"-'* They found, therefore, employ-

ment for them in gymnic and military exercises ; and none

else were allowed by their iustitutlou.'t''j- Hence the Greeks

must be considered as a society of wrestlers and boxers. Now,
these exercises having a natural tendency,to render people hardy

and fierce, there was a necessity for tempering them with

others that might soften their manncrs.|| For this purpose,

music, which influences the mind by means of the corporeal

^ Book 5th of Memorable Sayings.

-f-
Polit. book 3. chap. 4.

i Diophantes, says Aristotle, Polit. eh 7. made a law formerly at

Athens, that artisans should he slaves to the republic.

§ Plato, likewise, and Aristotle require slaves to till the land, Laws,

Book V. Folit. Book VII. e. 10. True it is, that agriculture was not every

where exercised by slaves ; on the contrary, Aristotle observes, the best

republics were those in which the citizens themselves tilled the land :

but this was brought about by the^ corruption of the ancient govern-

ments, which were become democratical ; for in earlier times the cities

of Greece were subject to an aristocratic government.

jl
Canponatio. Book 2. *" Arist. Polit. lib. 10.

-ff Ars corporura exercendorum gyranastica, variis certarainibus

terendoi'um poedotribica. Aristotle Polit. 1. 8. c. 3.

Jl Aristotle observes, that the children of the LacedoemoniSns, who
began these exercises at a very tender age contracted from thence too

great a ferocity and rudeness of behaviour. Polit. lib, 8. c. 4.
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organs, was extremely proper. It is a kind of a medium
between manly exercises which harden the body, and specula-

tive sciences which are apt to rendqr us unsociable and sour.

It cannot be said that music in.spircd 'irt^o, for this would be

Inconceivable; but it prc\cntcd the clfcc|'i of a savage insti-

tution, and enabled the soul to ha%e such a share in the edu-

cation, as it could never have had without the assistance of

harmony.

Let us suppose among ourselves a society of men, so pas-

sionately fond of hunting, as to make it their sole employ-

ment ; they would doubtlc.ss contract thereby, a kind of

rusticity and fierceness. But if they happen to imbibe a taste

for music, we should quickly perceive a sensible dificrence in

their customs and manners. In short the exercises used by

the Greeks could raise only one kind of passions, viz. fierce-

ness, indignation, and cruelty. But music excites all these ;

and is likewise able to inspire the soul with a sense of pity,

lenity, tenderness, and love. Our moral writers, who decla’m

so vehemently against the stage, sufficiently demonstrate the

power of music over the mind.

If the society above-mentioned were to have no other music

than that of drums, and the sound of the trumpet, would it

not be more difficult to accomplish this end, than by the more
melting tones of softer harmony ? The ancients were there-

fore in the right, when, under particular circumstances, they

preferred one mode to another in regard to manners.

But some will ask, W'hy should music be pitched upon pre-

ferable t.. any other entertainment.^ It is, because of all

sensible pleasures, there is none that less corrupts the soul.

We blush to read in Plutarch* that the Thebans, in order to

soften the manners of their youth, authorised by law a passion,

which ought to be proscribed by all nations.

Life of Pelopidas.



Book V.

—

Chap. S . 39

BOOK V.

THAT THE LAWS GIVEN BY THE LEGISLATOR
OUGHT TO BE RELATIVE TO THE PRINCIPLE
OF GOVERNMENT.

CHAP. I.

Idea of this Book.

HAT the laws of education ought to be relative to the

principle of each government, has been shown in the preceding

book. Now the same may be said of those which the legis-

lator gives to the whole society. The relation of laws to this

principle, strengthens the several springs of government ; and
this principle derives from thence, in its turn, a new degree

of vigour. And thus it is in mechanics, that action is always

followed by reaction.

Our design is, to examine this relation in each government,

biginning with the republican state, whose principle is virtue.

CHAP. ir.

What is meant hy Virtue in a political State.

VIRTUE in a republic is a most simple thing ; it is a

love of the republic ; it is a sensation, and not a consequence

of acquired knowledge : a sensation, that may be felt by the

meanest as well as by the highest person in the state. When
the common people adopt good maxims, they adhere to them
steadier than those we call geAtlemen. It is very rare that

corruption commences with the former : nay they frequently

derive from their imperfect light a stronger attachment to the

established laws and customs.

The love of our country is conducive to a purity of^morals,

and the latter is again conducive to the former. The less we

are able to satisfy our private passions, the more we abandon
• j
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ourselves to those of a general nature, ^^ow conics it that

monl'S are so fond of their order ? It is owing to the very

cause that renders the order insuppo. tahlc. Their rule debars

them of all those tilings by which the oi'luiary passions ate

fed ; there remains therefore only this i%ssion for the very

rule that toimcnts them. The more austere it is, that is,

the more it curbs their inclinations, the more force it gives to

the only passion left them.

CHAP. III.

IV/tat is meant ij/ a love of the Repul/lic in a Democracy.

A LOVE of the republic in a democracy, is a love of the

democracy ; as the latter is that of equality.

A love of the democracy is likewise that of frugality. Sin’eo

every individual ought here to enjoy the same happiness and
the same advantages, they should consequently taste the same
pleasures and form the same hopes, which cannot be expected

but from a general frugality.

The love of equality in a democracy, limits ambition to the

sole desire, to the sole lia])piness of doing greater services to

our country than the rest of our fellow citizens. They cannot

all render her e([ual services, but they all ought to serve li<'':

witli equal alacrity. At our coming into the world, we con-

tract an "immense debt to o.ir country, which wc can never

discharge.

Llcnce distinctions bore arise fiom the principle of equality,

even when it seems to be removed by signal services, or supe-

rior abilities.

The love of frugality limits the desire of having to the

study of procuring necessaries to our family, and superfluities

to our country. Jlichcs give a power which a citizen cannot

use for himself, for then he would be no longer equal. They
likewise procure pleasures wdiich lie ought not to enjoy, be-

cause these would be also repugnant to the equality.

Thus well-regulated democracies, liy establishing domestic

frugality, made way at the saine time for public expenses, as

was the case at Rome and Athens, when magnificence and
profusion arose from the very fund of frugality. And as reli-

gion commands us to have pure and unspotted hands when we
make our ofi'erings to the gods, the laws required a frugality

of life to enable them to be liberal to our country.

The good sense and liappincss of individuals depend greatly
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oil tlie mediocrity of their abilitic,-. and fortunes. Thcrefofc,

as a republic, where the laws have placed many in a middling

station, is composed of u&c men, it will be wisely governed j

a? it is composed of .^appy men, it will be extremely happy^

CHAP. IV.

In what manner the Love of Equality and Frugality is

hisjnred.

THE love of equality and of a frugal ceconomy is greatly

excited by equality and frugality themselves, in societies

where both these virtues are established bylaw.

In monarchies and despotic governments, nobody aims a*

eqi^ality ; this does not so much as enter their thoughts ;

they all aspire to superiority. People of the very lowest c(®-

dition desire to emerge from their obscurity, only to lord it

over their fellow subjects.

It is the same with respect to frugality. To love it, we

must practise and enjoy it. It is not those who are enervated

with pleasure, that are fond of a frugal life ; were this natutal

and common, Alcibiades would never have been the admira-

tion of the universe. Neither is it those who envy or admire

tlih luxury of the great
;
people that have present to their

view none but rich men, or men miserable like themselves,

detest their wretched condition, without loving or knowing the

real term or point of nrisery.

A true maxim it is, therefore, that in order to love equality

and frugality in a republic, these virtues must have been pr^

viously established by law.

CHAP. V.

In wlial manner the Laws establish Equality in a Democrat-

A

SOME ancient legislators, as Lycurgus and Romulus,

made an equal division of lands. A settlement of this kind

can never take place but upon the foundation of a iiuw

republic ; or when the old one is so corrupt, and the mind# of

the peopleware so disposed, that the poor think theraseNos

obligecP to demand, and the rich obliged to consent t<> n

remedy of this nature.
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If the legislator, in making a division of this kind, docs

not tnact laws at the same time to support it, ho forms only

a temporary constitution ; ineguality will break in where the

laws have not precluded it, and the rej^jiblic will be utterly

undone. i-’'

Hence for the preservation of this equality, it is absolutely

necessary there should be some regulation in respect to

women’s dowries, donations, successions, testamentary settle-

ments, and all other forms of contracting. For were it once

allowed to dispose of our property to whom and how we pleased,

the will of each individual would disturb the order of the

fundamental law.

Solon, by permitting the Athenians, upon failure of issue,

to leave their estates to whom they pleased, acted contrary to

the ancient laws, by which the estates were ordered to continue

in the family of the testator ;f and even contrary to his own
laws, for by abolishing debts, he had aimed at equality.

The law which prohibited people’s having two inheritancis,^

was extremely well adapted for a democracy. It derived its

origin from the equal distribution of lands and portions made
to each citizen. The law would not permit a single man
to possess more than a single portion.

From the same source arose those laws by which tlie ne.xt

relation was ordered to marry the heiress. This law' was

given to the Jews after the like distribution. Plato, ^ who
grounds his laws on this division, made the same regulation,

which had been received as a law by the Athenians.

At Athens there was a law, whose spirit, in my opinion,

has not been hitherto rightly understood. It was lawful to

marry a sister only by the father’s side, but it was not permitted

to espouse a sister by the same venter,
jj

This custom was
originally owing to republics, whose ^nrit would not permit,

that two portions of land, and consequently two inheritances,

should devolve on the same person. A man who married his

sister only by the father’s side, could inherit hut one estate,

namely, that of his father : but by espousing his sister by the

same venter, it might happen that this sister’s father, having

Plutarch, Life of Solon.
. f Ibid.

X Fhdolaus of Corinth, made a law at Athens, that the number of
the portions of land and that of inheritances should be always the same.
Arist. Folk. lib. 2. cap. 12.

§ Republic, book 8.

II Cornelius Nepos inpriejat. Tins custom began in the earliest times.
Thus Abraham says of Sarah, She is my sister, my father s daughter, but

not my mother's. The same reasons occasioned the establisning the
same law among different nations.
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no male issue, might leave her his estate, and consequently

the brother, who married her, might be possessed of two.

Little will it avail to gbjcct what Philo says,^ that al-

though the Athenians were allowed to marry a sister by the

father’s side, and notary the mother’s, yet the contrary prac-

tice. prevailed among the Lacedaemonians, who were permitted

to espouse a sister by the mother’s side, and not by the father’s.

For I find in Strabo,F that at Sparta, whenever a woman was

married to her brother, .she had half his portion for her dowry.

Plaiir it is, that this second law was made, in order to prevent

the bad consequences of the former. That the estate belong-

ing to the sister’s family might not devolve on the brother’s,

they gave b. f the brother’s estate to the sister for her dowry.

Seneca,! screaking of Silanus, rvho had married his sister,

says, that the permission was limited at Athens, but general

at Ale.vandria. In a monarchical government there was very

little concern about any such thing as a division of estates.

Fixcellent was that law, which, in order to maintain this

division of lands in a democracy, ordained, that a father, who

had several children, should pitch upon one of them to inherit

his portion,^ and leave the others to be adopted, to the end

that the number of citizens might always be kept upon an

equality with that of the divisions.

Phaleas of Chalcedon
1|

contrived a very extraordinary

method of rendering all fortunes equal, in a republic where

there was the greatest inequality. This was, that the rich

should give fortunes with their daughters to the poor, but re-

ceive none themselves; and that the poor should'-* receive

money for their daughters, instead of giving them fortunes.

But I do not remember that a regulation of this kind ever

took place in any republic. It lays the citizens under such

hard and oppressive conditions, as would make them detest

the very equality which they designed to establish. It is

proper sometimes that the laws should not seem to tend so

directly to the end they propose.

Though real equality be the very soul of a democracy, it is

so difficult to establish, that an extreme exactness in this re-

spect would not be always convenient. Sufficient it is to es-

tablish a census,^ which .should reduce or fix the difiTerences

* De specialibus iegibus qua pertinent ad preceptor Decahgi.

t Lib. 10.

I jI Ihenis dimidium licet, Alexandria totum. Seneca de morte Claudii.

§ Plato has a law of this kind, lib. 3 leg.
(j

Aristot. lib. 2, cap. 7.

if Solon made four classes : the first, of those who had an inooine of

500 iniiMS either in corn or liquid fruits; the second, of those who had

300, and weie able to klaep a ho*'se; the third, of such as had only 200 ;
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to a certain point : it is afterwards the busine.ss of particular

law? to level, as it were, the ineijualities, by the duties laid

upon the rich, and Iry the case alFtirdcd to the poor. It is

moderate riches alone that can give or si'ffer this sort of com-

pensations ; for as to men of over-gvowU est.'itcs, every thing

which docs not contribute to advance their power and honour,

is considered by them as an injury.

All inequality in democracies ought to be derived from the

nature of the government, and even from the principle of

equality. For example, it may be apprehended that people

who are obliged to^liye^b^^ftreir labour, would be too much
impoverished by a pubTfic employment, or neglect the duties

attending it ; that artisans would grow insolent ; and that too

great a number of ftemaen would overpower the ancient

citizens. In this case the equality* in a democracy may be

suppressed, for the good of the state. But this is only an ap-

parent equality ; for a man ruined by a public employment
would be in a worse condition than his fellow citizens ; and

this sanfle man being obliged to neglect his duty, would re-

duce the rest to a worse condition than himself ; and so on.

CHAP. VI.

In what manner the Laws ought to maintain Frugality in-ei

^ Democracy.

IT is not sufficient in a well-regulated democracy, that the

divisions of land bo equal ; they ought also to be small, as

was customary among the Romans, “ Godforbid^' said Curius

to his soldiers, “ that a citizen should look upon that as a

small piece of land, which is sufficient to maintain him.”'

As equality of fortunes supports frugality, so the latter

maintains the former. These things, though in themselves

different, are of such a nature as to be unable to subsist sepa-

rately ; they reciprocally act upon each other ; if one with-

draws itself from a democracy, the other surely follows it.

True it is, that when a deipocracy is founded in commerce,
private people may acquire vast riches without a corruption of

the fourth of all those who lived by their manual labour. Hut.
Life of Solon.

Solon excludes from public employments all those of the fourth
class.

’

t They insisted upon a larger division of the conquered lands.
Flularch’s moral works, Lives of the ancient Kings and Commanders.



JiooK V.

—

Chap. 7. 45

morals. This is because the spirit of commerce is naturally

attended with that of frugality, economy, moderation, labour,

prudence, tranquillity, order, and rule. So long as this spirit

subsists, the riches vj produces have no bad effect. The mis-
chief is, when excessive uealth destroys the spirit of commerce

;

then it is that the inconrcniencies of inequality begin to be
felt.

In order to support this spirit, commerce should be carried

on by the principal citizens ; this should be their sole aim and
study ; this the chief object of the laws ; and these very laws,

by dividing the estates of individuals in proportion to the in-

wease of commerce, should set every poor citizen so far at his

ease, as to be able to work like the rest ; and every wealthy

citizen in such a mediocrity, as to be obliged to take some
pains either in preserving or acquiring a fortune.

It is an excellent law in a trading republic, to make an
equal division of the paternal estate among the children. The
co&equence of this is, that how great soever a fortune the

father has made, his children, being not so rich as he, are

induced to avoid luxury, and to work as he had done. I
speak here only of trading republics, for as to those that

have no commerce, the legislator must pursue quite different

measures.*

In Greece there wore two sorts of republics : the one mili-

tary, like Sparta ; the other commercial, as Athens. In the

fojmer, the citizens were obliged to be idle ; in the latter,

endeavours were used to inspire them with the love of jpdustry

and labour. Solon made idleness a crime, and insisted that

each citizen should give an account of his manner of getting

a livelihood. And, indeed, in a well-regulated democracy,

where people’s expences should extend only to what is neces-

sary, every one ought to have it ; for how should their wants

be otherwise supplied ?

CHAP. VII.

Other Methods offavouring fie Principle of Democracy.

AN equal division of lands cannot be established in all

democracies. There are some circumstances in which a regu-

lation of this nature would be impracticable, dangerous, and

even subversive of the constitution. We are not j^lways

* In these, the portions or fojtunes of women ought to be very much
limited.

«
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obliged to proeeed to extremes. If it appears that this divi-

sion of lands, which was designed to preserve the people’s

morals, does not suit with the dcrriocracy, recourse must he

had to other methods.

If a permanent body be established to serve as a rule and

pattern of manners ; a senate, to which years, virtue, gravity,

and eminent services procure admittance ; the senators, by

being exposed to public view like the statues of the Gods,

must naturally inspire every family with' sentiments of virtue.

Above all, this senate must steadily adhere to the ancient

institutions, and mind that the people and the magistrates

never swerve from them.

The preservation of the ancient customs is a very consider-

able point in respect to manners. Since a corrupt people

seldom perform any memorable actions, seldom establish

societies, build cities, or enact laws ; on the contrary, since

most institutions arc derived fi-om people whose manners ,are

plain and simple
;
to keep up the ancient customs, is the way

to preserve the original purity of morals.

Besides, if by some revolution the state has happened to

assume a new form, this seldom can be effected without infinite

pains and labour, and hardly ever by idle and debauched

persons. Even those who had been the instruments of the

revolution, were desirous it should be relished, which is diffi-

cult to compass without good laws. Hence it is, that ancient

institutions generally tend to reform the people’s manndfs,

and tho«e of modern date to corrupt them. In the course of

a long administration, the descent to vice is Insensible ; but

there is no re-ascending to virtue without making the most

generous efforts.

It has been questioned, whether the members of the senate

we are speaking of ought to be for life, or only chosen for a

time. Doubtless they ought to be for life, as was the custom
at Rome,* at Sparta, and even at Athens. For we must
not confound the senate at Athens, which w’as a body that

changed every three months, with the Areopagus, whose
members, as standing patterns, were established for life.

Let this be therefore a general maxim ; that in a senate

designed to be a rule, and ,the depository, as it were, of

manners, the members ought to be chosen for life : in a senate

* The magistrates there were annual, and the senators for life.

\ Lycuvgus, says Xenophon, de Mepub. Lacedam. ordained, that the

senators; should be cliosen from amongst the old men, to the end that

they might not be neglected in the decline of life
;

thus by making
them judges of the courage of young people, he rendered the old age of

the former more honourable than the .strength and vigour of the latt-’r.
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intended for the administration of affairs, the members may
be changed.

The spirit, says Aristo?lc, waxes old as well as the body.

'I’his reflection holds^good only in regard to a single magis-

trate, but cannot be applied to a senatorian assembly.

At Athens, besides the Areopagus, there were guardians of

the public morals, as well as of the laws.^ At Sparta, all the

old men were censors. At Rome, the censorship was com-
mitted to tvvo particular magistrates. As the senate watched

over the people, the censors w’ere to have an eye over the

people and the senate. Their office was, to reform the cor-

ruptions of the republic, to stigmatize indolence, to censure

neglects, and to correct mistakes ; as to flagrant crimes, these

were left to the punishment of the laws.

That Roman law, which required the accusations in cases

of adultery to be public, was admirably well calculated for

preserving the purity of morals ; it intim'dated married

tvothen, as well as those who were to watch over their conduct.

Nothing contributes more to the preservation of’ morals,

than an extreme subordination of the young to the old. Thus
they are both restrained, the former by their respect for those

of advanced age, and the latter by their regard for themselves.

Nothing gives a greater force to the laws, than a perfect

subordination between the citizens and the magistrate. Tlit

great difference which Lycurgus established between Sparta

ani the other cities, says Xenophon, -j* consists chiefy in the

obedience the citizens show to the laws ; they run wiien the

masi'itrale calls them. But at Athens a rich man would be

highly displeased, to be thought dependent on the magistrate.

Paternal authority is likewise of great use towards the pre-

servation of morals. We have already observed, that in a

republic there is not so coercive a force as in other govern-

ments. The laws must therefore endeavour to supply this

defect by some means or other ; and this is done by paternal

authority.

Fathers at Rome had the power of life and death over theit^

children. At Sparta, every father had a right to correct

another man’s child.

Paternal authority ended at Rome together with the re-

* Even the Areopagus itself was subject to'their censure.

t Republic of the Lacedaraonians.

J We may see in the Roman History, how useful this power was to

the republic. I shall give an instance even in the time of its ^eatest

corruption. Aulus I'ulvius was set out on his journey in ordgr to join

Catiline
;

his father cailecl him back, and put him to death, Sallust^

ifc hello Catil.
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public. Ill monarchies, where such a purity of morals is not

leqilired, they are controlled hy no other authority than that

of the magistrates.

The Roman laws, which accustomed young people to de-

pendance, established a long minority. Perhaps we are mis-

taken in conforming to this custom ; there is no necessity for

so much constraint in monarchies.

This very subordination in a republic might make it neces-

sary for the father to continue in the possession of his

children’s fortune during life, as was the custom at Rome.

But this is not agreeable to the spirit of monarchy.

CHAP. VIII.

In what manner the Laws ought to he relative to the Principle

of Government in an Aristocracy.

IF the people are virtuous in an aristocracy, they enjoy very

near the same happiness as in a popular government, and the

state grows powerful. But as a great share of virtue is very

rare where men’s fortunes are so unequal, the laws must tend

as much as possible to infuse a spirit of moderation, and en-

deavour to re-establish that equality which was necessarily

removed by the constitution.

The spirit of moderation is what we call virtue in an a.is-

tocracy ; it supplies the place of the spirit of equality in a

popular state.

As the pomp and splendor with which kings are surrounded,

form a part of their power, so modesty and simplicity of

manners constitute the strength of an aristocratic nobility.*

When they affect no distinction, when they mix with the

people, dress like them, and with them share all their pleasures,

the people arc apt to forget their subjection and weakness.

Every government has its nature and principle. An aristo-

cracy must not therefore assume the nature and principle of

monarchy ; which would be the case, were the nobles to be

invested with personal privileges distinct from those of their

body
;

privileges ought to be for the senate, and simple respect

for the senators.

In aristocratical governments there are two principal sources

* In our days tlie Venetians, who in many respects may be said to

have a very wise government, decided a dispute between a noble Vene-
tian al.d a gentleman of Terra Firma in respect to precedency in a
church, by declaring, that out of Venice a noble I^enetian had no pre-
eminence over any other citizen.
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of disorder : excessive ineq^iiality between the governors and

the governed ; and the same inequality between the different

members of the body that* governs. From these two inequa-

lilies, hatreds and jc.rlousies arise, which the laws ought ever

to prevent or repress.

The first inequality is chiefly, when the privileges of the

nobility are honourable, only as they are Ignominious to the

people. Such was the law at Rome by which the patricians

were forbidden to marry plebeians ; a law that had no other

effect, than to render the patricians on the one side more
haughty, and on the other more odious. The reader may
see what advantag-es the tribunes derived from thence in their

Harangues.

This inequality occurs likewise, when the condition of the

citizens differs with regard to taxes : which may happen four

different ways
; when the nobles assume the privilege of pay-

inj^none; when they commit frauds to exempt themselves

when they engross the public money, under pretence of rewards

or appointments for their respective employments ; in fine,

when they render the common people tributary, and divide

among their own body the profits arising from the several

subsidies. This last case is very rare ; an aristocracy so

instituted would be the most intolerable of all governments.

While Rome inclined towards aristocracy, she avoided all

these Inconveniences. The magistrates never received any

emoluments from their ofiBce. The chief men of the republic

were taxed like the rest, nay heavier ; and sometifqes the

taxes fell upon them alone. In fine, far from sharing among
themselves the revenues of the state, all they could draw from

the public treasure, and all the wealth that fortune flung into

their laps, they bestowed freely on the people, to be excused

from accepting public honours.J

It is a fundamental maxim, that largesses are pernicious to

the people in a democracy, but salutary in an aristocratical

government. The former make them forget they are citizens,

the latter bring them to a sense of it.

If the revenues of the state are not distributed among the

people, they must be convinced at least of their being well

administered : to feast their ey^s with the public treasure, is

with them the same thing almost as enjoying it. The golden

* It was inserted by the decemvirs in the two last tables. See Dionys.

Halicarn, 1. 10.

q As in some aristocracies in our time ; nothing is more preipdicial

to the government.

t See in Strabo, 1, 14, in whaj manner the Rhodians behaved in this

respect.

VOL. I. T,
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chain displayed at Venice, the riches exhibited at Rome in

publlt triumphs, the treasures preserved in the temple of

Saturn, were in reality the wealth of the people.

It is a very essential point in an aristocracy, that the nohlt-s

themselves should not levy the taxes. The first order of the

state in Rome never concerned themselves with it ; the levying

of ta.xes was committed to the second, and even this in process

of time was attended with great inconvenicncies. In an

aristocracy of this kind, where the nobles levied the ta.xes, the

private people would be all at the discretion of persons in

public employments ; and there would be no such thing as a

superior tribunal to check their power. The members
appointed to remove the abuses, would rather enjoy them.

The nobles would be like the princes of dcspiotic governments,

who confiscate whatever estates they please.

Soon would the profits hence arising he considered as a

patrimony, which avarice would enlarge at pleasure. The
farms would bo lowered, and the public revenues reduced' to

nothing. This is the reason that some governments, without

having ever received any remarkable sliock, have dwindled

away to such a degree, as not only their neighbours, but even

their own subjects, have been surprised at it.

The laws should likewise forbid the nobles all kind of

commerce : merchants of such unbounded creebt would mono-
polize all to themselves, Commerce is a profession of people

who are upon an equality ; hence among despotic states jihe

most miserable are those in which the prince applies himself

to trade.

The laws of Venice debar *' the nobles from commerce, by
which they might even innocently acquire exorbitant wealth.

The laws ought to employ the most effectual means for

making the nobles do justice to the people. If they have not

established a tribune, they ought to be a tribune themselves.

Every sort of asylum in opposition to the execution of the

laws destroys aristocracy, and is soon succeeded by tyranny.

They ought always to mortify the lust of dominion. There
should be either a temporary or perpetual magistrate to keep

the nobles in awe, as the Ephori at Sparta, and the State

Inquisitors at Venice, magistrates subject to no formalities.

This sort of government stands in need of the strongest

springs : thus a mouth of stone'f" is open to every informer at

Venice, a mouth to which one would be apt to give the appel-
lation of tyranny.

Akslot de la Housaye, of the Government of Venice, part 3. The
Ctuudian law forbad the senators to have any ship at sea, that held above
forty busliels. Lw. 1. 21. f The informers throw their scrolls into it.
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These arbitrary magistrates in an aristocracy boai> some
analogy to the censorslyp in democracies, which of its own
nature is equally independent. And, indeed, the censors

ought to be subject to no inquiry in relation to their conduct
during their office ; they should meet with a thorough confi-

dence, and never be discouraged. In this respect the practice

of the Romans deserved admiration ; magistrates of all deno-

minations were accountable for their administration,* except

the censors,
-f-

There are two very pernicious things in an aristocracy ;

excess either of poverty, or of wealth, in the nobility. To
^prevent their poverty, it is necessary, above all things, to

oblige them to pay their debts in time. To moderate the

excess of wealth, prudent and gradual regulations should be

made ; but no confiscations, no agrarian laws, no expunging
of debts

;
these are productive of infinite mischief.

sThe laws ought to abolish the right of primogeniture

among the nobles, j: to the end, that by a continual division of

the inheritances, their fortunes may be always upon a level.

There should be no substitutions, no powers of redemption,

no rights of Majorasgo^ or adoption. The contrivances for

perpetuating the grandeur of families in monarchical govern-

ments, ought never to be employed in aristocracies.

§

When the laws have compassed the equality of families,

the next thing is, to preserve a proper harmony and unjon

amongst them. The quarrels of the nobility ought to be

quickly decided ; otherwise the contests of individuals' become

those of families. Arbiters may terminate, or even prevent

the rise of disputes.

In fine, the laws must not favour the distinctions raised by
vanity am.ong families, under pretence that they are more

noble or ancient than others
;
pretences of this nature ought

to be ranked among the weaknesses of private persons.

We have only to cast an eye on Sparta; there we may see

how the Ephori contrived to check the foibles of the kings, as

well as those of the nobility and common people.

* See Livy, 1. 49. A censor could not be troubled even by a censor;

each made his remark without tak'/ig the opinion of his colleague;

and when it otherwise happened, the censorship was in a manner abo-

lished.

f At Athens the Lagistte, who made all the magistrates accountable

for their conduct, gave no account themselves.

t It is so practised at Venice, Amdot de la Housaye, p. 30, and 31.

§ The main design of some aristocracies seems to be less th^upport
©f the slate than of their nobility.
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CHAP. IX.

In what manner the Laws are relative to their Principle in

Monarchies.

AS honor is the principle of a monarchical government, the

laws ought to be relative to this principle.

They should endeavour to support the nobility, in respect

to whom honour may be, in some measure, deemed both child

and parent.

They should render the nobility hereditary, not as a boun-

dary between tlie power of the prince and the weakness of the

people, but as the link ivhich connects them both.

In this government, substitutions which preserve the estates

of families undivided, arc extremely useful, though in others

not so proper.

Here tKe power of redemption is of service, as it restores to

noble families the lands that had been alienated by the prodi-

gality of a parent.

The lands of the nobility ought to have privileges as well

as their persons. The monarch’s dignity is ins'eparablc from

that of his kingdom
; and the dignity of the nobleman from

that of his fief.

All these privileges must be particular to the nobility, arid

incomm-nicable to the people, unless we intend to act con-

trary to the principle of government, and to diminish the

power of the nobles together with that of the people.

Substitutions are a restraint to commerce ; the power of

redemption produces an infinite number of processes ; every

estate in land that is sold throughout the kingdom, is in some
measure without an owner for the space of a year. Privileges

annexed to fiefs give a power very burthensome to those

governments which tolerate them. These arc the inconve-

niencies of nobility ; inconveniencles however that vanish when
confronted with its general utility : but when these privileges

are communicated to the people, every principle of government
is wantonly violated.

In monarchies a person may leave the bulk of his estate to

one of his children ; a permission improper in any other

government.

The laws ought to favour aU kind of commerce * consistent

with the constitution, to the end that the subjects may, with-

y' Tt IS tolerated only in the comnion people. See the third law.
f'od. ilr C^'iitni. et Mercatmbus, which is full df eood sense.
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out ruining themselves, be able to satisfy the continual cravings

of the prince and his court. *

They should establisl^ some regulation, that the manner of
collecting the taxes may not be more bmthensome than the
taxes themselves.

The weight of duties produces labour, labour weariness

and weariness the spirit of indolence.

CHAP. X.

Ofthe Expedition peculiar to the executive Power in Monarchi^^

GREAT is the advantage which a monarchical govern-

ment has over a republic : as the state is conducted by a single

person, the executive power is thereby enabled to act with

gj'eater expedition. But as this expedition may degenersite

into rapidity, the laws should use some contrivance^ to slacken

it. They ought not only to favour the nature of each con-

stitution, but likewise to remedy the abuses that might result

from this very nature.

Carcfinaf Richefieu^ acfvises monarefis to permit no such

things as societies or communities that raise difficulties upon
every trifle. If this man’s heart had not been bewitched with

the love of despotic power, still these arbitrary notions would

Have filled his head.

The bodies intrusted with the depositum of the Jaws, are

never more obedient than when they proceed slowly, and Uge

that reflection in the prince’s affairs, which can scarcely be
expected from the ignorance of a court, or from the precipita-

tion of its councils.'!’

What would have become of the finest monarchy in the

world, if the magistrates, by their delays, their complaints,

and entreaties, had not checked the rapidity even of thtir

princes virtues, when these monarchs, consulting only the

generous impulse of their minds, would fain have giveg a
boundless reward to services performed with an unlimited

courage and fidelity ?

* .Testam. polit.

f Barbaris cunciatia servilis, stalim exequi regium videtur. Tapit.

Annal. 1, 5.
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CHAP. XI.

Of the Excellence of a monarcmcal Government.

MONARCHY has a great advantage over a despotic

government. As it naturally requires there should be several

orders or ranks of subjects, the state is more permanent, the

constitution more steady, and the person of him who governs

more secuie.

Cicero is of opinion, that the establishing of the tribunes

preserved the republie. “ And indeed, says he, the violence of
“ a headless jyeople is more terrible. A chiefor head is sensible

“ that the affair depends upon himself and therefore he thinks;

“ but the people in their impetuosilp arc ignorant of the danger
“ into which theij hurry themselves.'’' This reflection may be

applied to a despotic government, 'tthich is a people without

tribunes , and to a monarchy, where the people have some

sort of tribunes.

Accordingly it is observable, that in the commotions of a

despotic government, tire people, hurried away by their pas-

sions, are apt to push things as far as they can go. The dis-

orders they commit arc all extreme ; whereas in monarchies

matters arc seldom carried to- 'excess. The chiefs are appre-

hensive on their own account ; they are afraid of being aban-

doned, and the intermediate dependent powers'!' do noit

choose that the populace should have too much the upper

hand. It rarely happens that the states of the kingdom are

entirely corrupted : the prince adheres to these ; and the

seditious, who have neither will nor hopes to subvert the

government, have neither power nor will to dethrone the

prince.

In these circumstances men of prudence and authority

interfere
; moderate measures are first proposed, then com-

plied with, and things at length arc redressed ; the laws re-

sume their vigor, and command submission.

Thus all our histories are full of civil wars without revolu-

tions, while the histories of despotic governments abound with

revolutions without civil wars.

The writers of the history of the civil w'ars ofsome countries,

even those who fomented them, sufficiently demonstrate the
little foundation princes have to suspect the authority, with

which they invest particular bodies of men ; since, even under
the unhappy circumstance of their errors, they sighed only

Lib. 3. de Leg. t See the f.rst note of book 2. ch. 4.
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after the laws and their duty; and restrained, more than they

wore capable of inflaming, the impetuosity of the rcvoltod.*

Cardinal Richelieu, r»flecting perhaps that he had too much
reduced the states of the kingdom, has recourse to the virtues

of the prince and of his ministers for the support-)- of govern-
ment : but he requires so many things, that indeed there is

none but an angel capable of such attention, such resolution,

and knowledge ; and scarce can we flatter ourselves ever to

see such a prince and ministers, no not while monarchy sub-

sists.

As people, who live under a good government, are happier

than those, who without rule or leaders wander about the

-'forests ; so monarchs, who live under the fundamental laws of

their country, are far happier than despotic princes, who have
nothing to regulate either their own passions, or those of their

subjects.

CHAP. XII.

The same Subject covtinuei.

LET us not look for magnanimity in despotic governments;

the prince cannot impart a greatness which he has not him-

s§lf ; with him there is no such thing as glory.

It is in monarchies we behold the subjects encircling the

throne, and cheered by the irradiancy of the Sovereign
;

there

it is that each person filling, as it were, a larger space, is

capable of exercising those virtues which adorn the soul, not

with independence, but with true dignity and greatness.

CHAP. XIII.

Jn Idea of despotic Power.

WHEN the savages of Louisiana are desirous of fruit,

they cut the tree to the root, and gather the fruit.J This Js
an emblem of despotic government.

Memoirs of Cardinal de Retz and other histories, f Testam. polit.

t Edifying letters, col. ii. p. 315.
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CHAP. XIV.

In what manner the Lams are relative to the Principles of
despotic Government.

THE principle of despotic government is fear ; but a tiir<id,

ignorant, and faint-spirited people have no occasion for a gteat

number of laws.

Every thing ought to depend here on two or three idess ;

hence there is no necessity that any new notions should be

added. When wc want to break a horse, we take care not to

let him change his master, his lesson, or his pace. Thus an

impression is made on his brain by two or three motions, ^nd

no more.

If a prince is shut up in a seraglio, he cannot leave his

voluptuous abode without alarming those who keep him con-

fined. They will not bear that his person and power should

pass into other hands. He seldom therefore wages war

in person, and hardly ventures to intrust the command to his

generals.

A prince of this stamp, unaccustomed to resistance in his

jialace, is enraged to see his will opposed by armed force

;

Iience he is generally governed by wrath or vengeance. Be-

sides. he can have no notion of true glory. War therefore js

carried on under such a government in its full natural fury,

and less O-ttent is given to the law of nations than in other

states.

Such a prince has so many imperfections, that they are

afraid to expose his natural stupidity to public view. He is

concealed in his palace, and the people are ignorant of his

situation, it is lucky for him, that the inhabitants of those

countries need only the n.amc of a prince to govern them.

When Charles XII. was at Bender, he met with some
opposition from the senate of Sweden; upon which he wrote

word home, that he .would send one of his boots to command
tbom. This boot would have governed like a despotic prince.

If the prince is a prisoner, he is supposed to be dead, and

another mounts the throne. The treaties made by the pri-

soner are void, his successor will not ratify them ; and indeed,

as he is the law, the state, and the prince ;
when he is no

longer a prince, he is nothing : were he not therefore deerJied

to be deceased, the state would be subverted.

One fbing which chiefly determined the Turks to conclude

0 separate peace with I'ctcr I. was the Muscovites telling tlic
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Vizir, that in Sweden another prince had been set upon the

throne.* * •

The preservation of th» state is only the preservation of the

jttince, or rather of the palace where he is confined. What-
ever does not directly menace this palace or the capital, makes
no impression on ignorant, proud, and prejudiced minds;
and as for the concatenation of events, they are unable to

trace, to foresee, or even to conceive it. Politics, with its

several springs and laws, must here be very much limited

;

the political government is as simple as the civil.-|-

The whole is reduced to reconciling the political and civil

administration to the domestic government, the ofiBcers of

State to those of the seraglio.

Such a state is happiest, when it can look upon itself as the

only one in the world, when it is environed with deserts, and

separated from those people whom they call Barbarians.

Since it cannot depend on the militia, it is proper it should

destroy a part of itself.

As fear is the principle of despotic government, ks end is

tranquillity : but this tranquillity cannot be called a peace :

no, it is only the silence of those towns which the enemy is

ready to invade.

Since the strength does not lie in the state, but in the army
that founded it ; in order to defend the state, the army must be

preserved, how formidable soever to the prince. How then

cap we reconcile the security of the government, to that of the

prince’s person ?

Observe how industriously the Russian government'' endea-

vours to temper its arbitrary power, which it finds more

burthensome than the people themselves. They have broke

their numerous guards, mitigated criminal punishments,

erected tribunals, entered into a knowledge of the laws, and

instructed the people. But there are particular causes that

will probably once more involve them in the very misery which

they now endeavour to avoid.

In those states, religion has more influence than any where

else ; it is fear added to fear. In Mahometan countries, it is

partly from their religion that the people derive the surprising

veneration they have I'or their prince.

It is religion that amends “in some measure the Turkish

constitution. The subjects, who have no attachment of honour

to the glory and grandeur of the state, are connected with it

by the force and principle of religion.

* Continuation of Puffendorf’s introduction to the history ofiiuropc,

in the article of Sweden, ch. 10.

t According to Su .lohn Chaitlin, there is no council of state in Persia.
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Of all despotic governments, there is none that labours more
imdSr its otvn weight, than that wherein the prince declares

Jiimself jtroprictor of all the lands, and heir to all his subjects.

-Hence the neglect of agriculture arises ; and if the printe

intermeddles likewise in trade, all manner of industry is

ruined.

Under this sort of government, nothing is repaired or im-

proved.* Houses are built only for the necessity of habita-

tion ; there is no digging of ditches, or planting of trees

;

every thing is drawn from, but nothing restored to the earth

;

the ground lies untilled, and the whole country becomes a

desert.

Is it to be imagined, that the laws which abolish the

property of land, and the succession of estates, will diminish

the avarice and cupidity of the great ? By no means. They
will rather stimulate this cupidity and avarice. The great

men will be prompted to use a thousand oppressive methods,

imagining they have no other property than the gold dnd

silver which they are able to seize upon by violence, or to

conceal.

To prevent, therefore, the utter ruin of the state, the avidity

of the prince ought to be moderated by some established

custom. Thus, in Turkey, the sovereign is satisfied with the

right of three per cent on the value of inheritances.t But as

he gives the greatest part of the lands to his soldiery, and

disposes of them as he plea.ses ; as he seizes on all the inherit-

ances of the officers of the empire at their decease ; us he has

the projicrty of the possessions of those who die without issue,

and the daughters have only the usufruct ; it thence follows,

that the greatest part of the estates of the country are held in

a precarious manner.

By the laws of Banlavi,'\. the king seizes on the whole

inheritance, even wife, children, and habitation. In order to

elude the crudest part of this law, they are obliged to marry
their children at eight, nine, or ten years of age, and some-

times younger, to the end that they may not be a wretched

part of the father’s succesoion.

In countries where there arc no fundamental laws, the

succession to the empire cannot be fixt. The crown is then

* See Ricaut, State of the Ottoman Empire, p. 196.

t See concerning the inheritances of the Turks, Ancient and Modem
Sparta. See also Ricaut on the Ottoman empire.

t Collection of Voyages that contributed to the establishment of tlie

East-IriRa company, tom. 2. The law of Pegu is less cruel; if there

happens to bo children, the king succeeds only to two-thirds. Ibid.

tora!3,p. 1.
^ e
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elective, and the right of electing is in the prince, who names
a successor either of his own or of some other family. " In
vain would it be to establish here the succession of the eldest

son ; the prince might always choose another. The successor

is declared by the prince himself, or by a civil war. Hence
a despotic state is, upon another account, more liable than a
monarchical government to dissolution.

As every prince of the royal family is held equally capable

of being chosen, hence it follows, that the prince who ascends

the throne, immediately strangles his brothers, as in Turkey

;

or puts out their eyes, as in Persia ; or bereaves them of their

understanding, as in the Mogul’s country ; or if these precau-

tions are not used, as in Morocco, the vacancy of the throne is

always attended with the horrors of a civil war.

By the constitutions of Russia,* the C2ar may choose

whom he has a mind for his successor, whether of his own or

of a strange family. Such a settlement produces a thousand

revolutions, and renders the throne as tottering as the succes-

sion is arbitrary. The right of succession being one*of those

things which are of most importance to the people to know,

the best is that which most sensibly strikes them. Such as a

certain order of birth. A settlement of this kind puts a stop

to intrigues, and stifles ambition ; the mind of a weak prince

is no longer enslaved, nor is he made to speak his will as he

is just expiring.

^Vhen the succession is established by a fundamental law,

only one prince is the successor, and his brothers have neither

a real nor apparent right to dispute the crown witli him.

They can neither pretend to, nor take any advantage of the

will of a father. There is then no more occasion to confine or

kill the king’s brother, than any other subject.

But in despotic governments, where the prince’s brothers

• are equally his slaves and his rivals, prudence requires that

their persons be secured ; especially in Mahometan countries,

where religion considers victory or success as a divine decision

in their favour ; so that they Have no such thing as a monarch
dejure but only de facto.

There is a far greater incentive to ambition in countries

where the princes of the blood are sensible, that if they do not

ascend the throne, they must be either imprisoned or put to

death, than amongst ns, where they are placed in such a

station, as may satisfy, if not their ambition, at least their

moderate desires.

The princes of despotic governments have ever peryerted

Sec the different constitutions, especially that of lt22.
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the use of marriage. They generally take a great many
wiv^js, especially in that part of the world where absolute

power is in some measure naturalized, namely, Asia. Hence

they come to have such a multitude of children, that they

can hardly have any great aft'cction for them, nor the children

for one another.

The reigning family resembles the state ; it is too weak

itself, and its head too powerful ; it seems very numerous and

extensive, and yet is suddenly extinct. Artaxerxes,* put all

his children to death for conspiring against him. It is not

at all probable that fifty children should conspire against their

father, and much less that this conspiracy should be owing to

his having refused to resign his concubine to his eldest so...

It is more natural to believe, that the whole was an intrigue

of those oriental seraglios, where fraud, treachery, and deceit,

reign in silence and darkness
; and where an old prince,

grown every day more infirm, is the first prisoner of the

r. what has been said, one would imagine that human
nature should perpetually rise up against despotism. But
notwithstanding the love of liberty, so natural to mankind,

notwithstanding their innate detestation of force and violence,

most nations are subject to this very government. This is

easily accounted for. To form a moderate government, it is

necessary to combine the several powers ; to regulate, temper,

and set them in motion ; to give, as it were, ballast to one;, in

order to enable it to counterpoise the other. This is a

mastd-i-picce of legislation, rarely produced by hazard, and

seldom attained by prudence. On the contrary, a despotic

government offers itself, as it were, at first sight ; it is uniform

throughout ; and as passions only arc requisite to establish it,

this is what every capacity may reach.

palace

Aft

CHAP. XV.

The same Subject continued.

IN warm climates, where despotic power generally prevails,

the passions disclose themselves earlier, and are sooner extin-

guished
;-f-

the understanding is sooner ripened ; they are less

in danger of squandering away their fortunes ; there is less

See Justin.

t Sec the book of laws, as iclalive \o the nature of Ihe climate.
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facility of distinguishing themselves in the world ; le.ss com-
munication between young^eople, who are confined at home ;

they marry much earlier, and consequently may be sooner of

age than in our European climates. In Turkey they are of

age at fifteen.*

They have no such thing as a cession of goods ; in a go-

vernment where there is no fixed property, people depend
rather on the person than on his estate.

The cession of goods is naturally admitted in moderatq

governments, -j- but especially in republics, because of the

greater confidence usually placed in the probity of the citizens,

-’ud the lenity and moderation arising from a form of govern-

ment, which every subject seems to have preferred to all others.

Had the legislators of the Roman republic established the

cession of goods,| they never would have been exposed to so

many seditions and civil discords ; neither would they have

experienced the danger of the evils, nor the inconveniency of

the remedies.

Poverty and the prccarlousncss of property in a ’despotic

state render usury natural, each person raising the value of his

money in proportion to the danger he sees in lending it.

Misery therefore pours in from all parts into those unhappy
countries ; they are bereft of every thing, even of the resource

of borrowing.

Hence it is, that a merchant under this government is

uniMe to carry on an extensive commerce ; he lives from hand
to mouth ; and were he to encumber himself with '_,large

quantity of merchandises, he would lose more by the exor-

bitant interest he must give for money than he could possibly

get by the goods. Hence they have no laws here relating to

commerce, they are all reduced to what is called the bare police.

A government cannot be unjust, without having hands to

exercise its injustice. Now, it is impossible but these hands

will be grasping for themselves. The embezzling of the pubhc

money is therefore natural in despotic states.

As this is a common crime under such a government, con-

fiscations are very useful. By these ihe people are eased ; the

money drawn by this method being a considerable tribute

which could hardly be raised on tire exhausted subject : neither

is there in those countries any one family which the prince

would be glad to preserve.

^ Laguilletiere, Ancient and Modern Sparta, p. 463.

t The same may be said of compositions in regard to fair bankrupts,

i There was no such establishment made till the Julian law, J3e

cessione horwrum; which preservod them from prison and from an igno-

infrjious division of their goods..
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In moderate governments it is quite a diflcrent thing.

Confiscations would render property uncertain, would strip

innocent children, would destroy ‘a whole family, instead; of

punishing a single criminal. In republics they would he

attended with the mischief of subverting equality, which is

the very soul of this government, by depriving a citizen of his

necessary subsistence.

There is a Roman law* against confiscations, except in the

case of crimen majeslatis, or high treason of the most heinous

nature. It would be a prudent thing to follow the spirit of

this law, and to limit confiscations to particular crimes.-j* In

countries where a local custom has rendered real estates alien

able, Bodin very justly observes, that confiscations should ex-

tend only to such as are purchased or acquired.

|

CHAP. XVI.

Of the Communication of Power.

IN a despotic government the power is communicated entire

to the person intrusted with it. The vizir himself is the

despotic prince ; and each particular ofiicer is the vizir. In

monarchies the power is less immediately applied ; being

tempered by the monarch as he gives it.§ He makes such a

distribution of his authority, as never to communicate apart

of it, without reserving a greater share to himself.

Hence in monarchies the governors of towns are not so

dependent on the governor of the province, as not to be still

more so on the prince : and the private officers of military

bodies are not so far subject to their general, as not to owe still

a greater subjection to their sovereign.

In most monarchies, it has been wisely regulated, that

those who have an extensive command, should not belong to

any military corps ; so that as they have no authority but

through the prince’s pleasure, and as they may be employed

or not, they are In some measure in the service, and in some

measure out of it.
'

This is incompatible with a despotic government. For if

* Authentica bona damnatorum. Cod. de bon. damn.

t They seem to have been too fond of confiscations in the republic

of Athens.

J Book 5. chap. 3.

§ Ut esse Phoebi dulcius lumen solet

Jamiam cadentis — - .. ,
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those who are not actually employed, were still invested with,

privileges and titles, the consequence must be, that there

would be a kind of men i» the state, who might he said to be

gteat of themselves ; a thing directly opposite to the nature

of this government.

Were the governor of a town independent of the bashaw,

expedients would be daily necessary to make them agree;

which is highly absurd in a despotic state. Besides, if a par-

ticular governor might refuse to obey, how could the other

answer for his province with his head ?

In this kind of government, authority must ever be waverr

ing ; nor is that of the lowest magistrate more steady than

that of the despotic prince. Under moderate governments,

the law is prudent in all its parts, and perfectly well known,
SO that even the pettiest magistrates are capable of following

it. But in a despotic state, where the prince’s will is the law,

though the prince were wise, yet how could the magistrate

follbw a will he docs not know he must certainly follow

his own. •

Again, as the law is only the prince’s will, and as the

prince can only will what he knows, the consequence is, that

there are an infinite number of people who must will for him,

and make their wills keep pace with his.

In fine, as the law is the momentary will of the prince, it

is necessary that those who will for him, should follow his

suljitaneous manner of willing.

CHAP. XVII.

Of Presents,

IT is a received custom in despotic countries, never to ad-

dress any superior whomsoever, not excepting their kings,

without making them a present. The Mogul* never receives

the petitions of his subjects, if they come with empty hands.

These princes spoil even their own favours.

But thus it must ever be in a. government where no mnn is

a citizen ; where they have all a notion that a superior is

under no obligation to an inferior ; where men imagine them-

selves bound by no other tie than the chastisements inflicted

by one party over another ; where, in fine, there is very little

Collection of Voyages that contributed to the establishment of the

Kast India Company, tom. 1. pf80.
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to do, and wlicre the people lia%’e seldom an occasion of pre-

senting themselves before the great, of offering their petitions,

and much less their complaints. ‘

In a republic, presents are odious, because virtue stands

in no need of them. In monarchies, honour is a much
stronger incentive than presents. But in a despotic govern-

ment, where there is neither honour nor virtue, people cannot

be determined to act, but through hope of the conveniencies

of life.

It is in conformity to republican ideas, that Plato* ordered

those who received presents for doing their dutj^, to be punished

with death. They must not lake presents, says lie, neitherfor
good nor for evil actions .

A very bad law that was among the Romans,+ which gave

the magistrates leave to accept of small presents,;!; provided

they did not exceed one hundred crowns in the whole year.

They who receive nothing, expect nothing
;
they who receive

a little, soon covet more, till at length their desires swell to

an exorbitant height. Besides it is much easier to convict a

man, who knows himself obliged to accept of no present at all,

and yet will accept of something, than a person who takes

more when lie ought to take less, and who always finds pre-

texts, excuses, and plausible reasons, in justification of his

conduct.

CHAP. XVIII.

Of Rewards conferred by the Sovereign.

IN despotic governments, where, as we have already ob-

served, the principal motive of action is the hope of the con-

veniencies of life, the prince who confers rewards has nothing

to bestow but money. In monarchies, where honour alone

predominates, the prince’s rewards would consist only ofmarks
of distinction, if the distinctions established by honour were

not attended with luxury, which necessarily brings on its

wants : the prince therefore is obliged to confer such honours

as lead to wealth. But in aarepublic where virtue reigns, a

motive self-sufficient, and which excludes all others, the re-

compenses of the state consist only of public attestations of

this virtue.

It is a general rule, that great rewards in monarchies and

* Book 12 of Laws. + Lee. .5. S ad lee- Jul, repet.

i Munuscula.
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republics, are a sign of their decline
; because they are a proof

of their principles being corrupted, and that the idea of ho-

nour has no longer thes^^e force in a monarchy, nor the title

of citizen the same weight in a republic.

The very worst Roman emperors, were those who were
most profuse in their largesses, for example, Caligula, Clau-
dius, Nero, Otho, Vitellius, Commodus, Heliogahalus, and
Caracalla. The best as Jugustus, Vespasian, Antoninus Pius,
Marcus Aurelius, and Pertinax, were economists. Under
good emperors the state resumed its principles

; all other

treasures were supplied by that of honour.

CHAP. XIX.

New Consequences of the Principles of the three Goiiernmeuls,

I CANNOT conclude this book without making some ap-

plications ofmy three principles.

1st Question.] It is a question, whether the laws ought

to oblige a subject to accept of a public employment. My
opinion is, that they ought in a republic, but not in a mo-

n.Tfchical government. In the former, public employments are

attestations of virtue, depositums with which a citizen is in-

trusted by his country, for whose sake alone, he ought'fo live,

to act, and to think, consequently he cannot refuse them.* In

the latter, public offices are testimonies of honour ; now such is

the capriciousness of honour, that it chooses to accept of none

of these testimonies, but when and in what manner it pleases.

The late king of Sardinia inflicted punishments'f on his

subjects who refused the dignities and public offices of the

state. In this he unknowingly followed republican ideas:

but his manner of governing in other respects sufficiently

proves that this was not his intention.

2nd Question.] Secondly, it is questioned whether a sub-

ject should be obliged to accept of a post in the army'inferior

to that which he held before ? ' Among the Romans it was

’* Plato, in his Republic, book 8. ranks these refusals among the

marks of the corruption of a republic. In his laws, book 6. he orders

them to be punished by a fine ; at Venice they are punished with ba-

nishment.

t Victor Amadeus,
I.
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usual to see a captain serve the next year under his lieute-

nant.* This is because virtue in ropuhiics requires a conti-

nual sacrifice of our persons and of ,our repugnancies for the

good of the state. Hut in monarchies, honour, true or false,

ivill never bear with what it calls degrading itself.

In despotic governments, where honour, posts and ranks

are equally abused, they indiscriminately make of a prince a

scullion, and of a scullion a prince.

Srd Question.] Thirdly, it may be enquired, whether

civil and military cmjiloyments should be conferred on the

same person ? In republics, I think, they should be joined,

but in monarchies separated. In the former it would bo ex-

tremely dangerous to make the profession of arms a particular ‘

state, distinct from that of civil functions ; and in the latter,

no less dangerous would it be, to confer these two employ

ments on the same person.

In republics, a person takes up arms only with a view to

defend his country and its laws ; it is because he is a citiz-en

he makes, himself for a while a soldier. Were these two dis-

tinct states, the person who under arms thinks himself a

citizen, would soon be made sensible he is only a soldier.

In monarchies, they whose condition engages them in the

profession of arms, have nothing but glory, or at least honour

or fortune, in view. To men, therefore, like these, the prince

should never give any civil employments ; on the contrary,

they ought to be checked by the civil magistrate, that the

same persons may not have at the same time the confidence of

the people, and the power to abuse it.]*

We have only to cast an eye on a nation that may be justly

called a republic, disguised under the form of monarchy, and

we shall see how jealous they are of making a separate order of

the profession ofarms, and how the military state is constantly

allied with that of the citizen, and even sometimes of the ma-
gistrate, to the end that these qualities may be a pledge for

their country, which should never be forgotten.

The division of civil and military employments, made by
the Homans after the extinction of the republic, was not an
arbitrary thing. It was a consequence of the change which

happened in the constitution of Rome ; it was natural to a
r

* Some centurions having appealed to the people for the employ-
ments which they had before enjoyed “ It is just, my comrades," said a

centurion, “ that you should look upon emery post as honourable, in which
you have an opportunity of defending the republic. Livy, dec. 5. lib. 42.

t Ne imperium ad optimos nobiliura transferretur, Senatum militia

vetuit Gilhenus, etiam adire exeicitum. Aurelius Victor, de viris

illustnbus.
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monarchical government; and what was only commenced
under Augustus,* succeeding emperors'l' were obliged to finish,

in order to temper the mijitary government.

Procopius, therefore, the competitor of Valens the emperor,

was very much to blam,e, when conferring the proconsular dlg-

nityl upon Hormisdas, a prince of the blood royal of Persia,

he restored to this magistracy the military command of

which it had been formerly possessed ; unless indeed he had
very particular reasons for so doing. A person that aspires

to the sovereignty, concerns himself less about what is ser-

viceable to the state, than what is likely to promote his own
interest.

. 4th Question.] Fourthly, it is a question, whether

public employments should be sold ? They ought not, I think,

in despotic governments, where the subjects must be instan-

taneously placed or displaced by the prince.

But in monarchies this custom is not at all improper, by

roason it is an inducement to engage in that as a family em-
ployment, which would not be undertaken through,a motive

of virtue
;

it fixes likewise every one to his duty, and ten-

ders the several orders of the kingdom more permanent.

Suidas ^ very justly observes, that Annstaslus had changed

the empire into a kind of aristocracy, by selling all public

employments.

Plato
II
cannot bear with this prostitution :

“ T/iis ts exactly,"

says he, “ as if a person were to he made a mariner or pilot of
a'’ship for his money. Is it possible that this ride should he bad

in every other employment of life, and hold good onlyj in the

administration of a republic.” But Plato speaks of a republic

founded on virtue, and we of a monarchy. Now, in monarchies

(where, though there were no such thing as a regular sale of

public offices, still the indigence and avidity of the courtier

would equally prompt him to expose them to sale) chance will
j

furnish better subjects than the prince’s choice. In short the*

method of attaining to honours through riches, inspires and

cherishes industry,^ a thing extremely wanting in this kind

of government.

* Augustus deprived the senators, proconsuls, and governors, of the

privilege of wearing arms. Dio. 1. 33.

d-
Constantine. See Zozimus, lib. 2.

i Ammianus Marcellinus, lib. 26, More veterum et hella recturo.

§ Fragments taken from the embassies of Constantine Porphyroge-

nitus.

II
Repub. lib. 8.

ir We see the laziness of Spain, where all public employments are

given away.

F 2
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5th Question.] The fifth question is, in what kind ofgo-
vernment Censors are necessary ? My answer is, that they

are necessary in a republic, where the principle of government

is virtue. We must not imagine that criminal actions Only

are destructive of virtue; it is destroyed also by omissions, by
neglects, by a certain coolness in the love of our country, by
bad examples, and by the seeds of corruption : whatever does

not openly violate, but elude the laws; does not subvert,

but weaken them; ought to fall under the enquiry and cor-

rection of the Censors.

We are surprised at the punishment of the Areopaglte,

for killing a sparrow', which, to escape the pursuit of a hawk,
had taken shelter in his bosom. Surprised we are also, that

an Areopagite should put his son to death for pulling out

the eyes of a little bird. But let us reflect, that the ques-

tion here does not relate to a criminal sentence, but to a

judgment concerning manners in a republic founded on man-
ners.

In monarchies tliere should be no Censors ; the former are

founded on honour, and the nature of honour is, to have the

ffhale world for its Censor. Every man who &ils in this

article, is subject to the reproaches even of those who are void

of honour.

Here the Censors would be spoiled by the very people whom
they ought to correct : they could not prevail against the cor-

ruption of a monarchy ; the corruption rather would be t-io

strong, against them.

Hence it is obvious, that there ought to be no Censors in

despotic governments. The example of China seems to de-

rogate from this rule ; but we shall see, in the course of this

work, the particular reasons of that institution.
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BOOK vr.

CONSEQUENCES OP THE PRINCIPLES ,OF DIFFER-
ENT GOVERNMENTS WITH RESPECT TO THE
SIMPLICITY OF CIVIL AND CRIMINAL LAWS,
THE FORM OF JUDGMENTS, AND THE INFLICTr
ING OF PUNISHMENTS.

CHAP. I.

Of the Simplicity of civil Laws in different Governments.

MONARCHIES do not permit of so great a simplicity

of laws as despotic governments. For in monarnhies there

must be courts ofjudicature ; these must give their decisions

;

the decisions must be preserved and learned, that we may judge

in the same manner to-day as yesterday,' and that the lives

and property of the citizens may be as certain and fixed as the

very constitution of the state.

In monarchies, the administration of justice, which decides

npt only in whatever belongs to life and property, but like-

wise to honour, demands very scrupulous enquiries. The de-

licacy of the judge increases in proportion to the inorfease of

his trust, and of the importance of the interests on which he

.determines.

We must not, therefore, be surprised, to find so many rules,

restrictions, and extensions in the laws of those countries;

rules that multiply the particular cases, and seem to make of

reason itself an art.

The difference of rank, birth, and condition, established in

monarchical governments, is frequently attended v. ith dis-

tinctions in the nature of property ; and the lavs s rela-

tive to the constitution of this government may augment

the number of these distinctions. Hence, among us, goods

are divided into real estates,* purchases, dowries, parapher-

nalia, paternal and maternal inheritances ; moveables of dif-

ferent kinds ; estates held in fee simple, or in tail ; acquired

by descent or conveyance ; allodial, or held by soccage
;
ground

rents, or annuities. Each sort of goods is subject to particular

rules, which must be complied with in the disposal of them.

These things must needs adiminish the simplicity of the laws.
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Ip our governments, the fiefs are become hereditary. It

was necessary that the nobility should have a fixed property,

that Is, the fief should have a certaiii consistency, to the end

that the proprietor might be always in a capacity of serving

the prince. T'his must have been productive of great va-

rieties ; for instance, there are countries where fiefs could not

be divided among the brothers; in others, the younger

brothers may be allowed a more generous subsistence.

The monarch who knows each of his provinces, may estab-

lish different laws, or tolerate different customs. But as the

despotic prince knows nothing, and can attend to nothing, he

must take general measures', and govern by a rigid and in-

flexible will, which throughout his whole dominions produces

the same effect ; in short, every thing bends under his feet.

In proportion as the decisions of the courts of juthcature are

multiplied in monarchies, the law is loaded with decrees that

sometimes contradict one another ; either because succeeding

judges are of a different way of thinking, or because the same

caii.scs are sometime.s well, and at other times ill deiended

;

or, in fine, by reason of an infinite number of abuses, to which

all human regulati’jns are liable. This is a necessary evil,

which the legislator ledresses from time to time, as contrary

even to the spirit of moderate governments. For when people

are obliged to have recourse to courts of judicature, this should

come from the nature of the constitution, and not from the

contradiction or uncertainty of the law.

In governments where there are necessary distinctions of

persons, there must likewise be privileges. This also dimi-

nishes the simplicity, and creates a thousand exceptions.

One of the privileges least hurthensome to society, and
especially to him who confers it, is that of pleading in one

court preferably to another. Here new difficulties arise, when
it becomes a question before which court we shall plead.

Far different is the case of the people under despotic go-

vernments. In those countries I can see nothing that the

legislator is able to decree, or the magistrate to judge. As
the lands belong to the prince, it follows, that there are scarce

any cii'il laws in regard to landed property. From the right

the sovereign has to successions, it follows likewise that there

arc none relating to inheritances. The monopolies established

by the prince for himself in some countries, render all sorts of

commercial laws quite useless. The marriages which they
usually contract with female slaves, are the cause that there

arc scarce any civil laws relating to dowries, or to the parti-

cular advantage of married w'omen. From the prodigious
multitude of slaves. It follows, likewise, that there arc very few
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who have any such thing as a will of their own, and of course

are answerable for their conduct before a judge. Most moral
actions, that are only in consequence of a father’s, a husband’s,

or a master’s will, are regulated by them, and not by the ma-
gistrates.

I forgot to observe, that as what we call honour, is a thing

hardly known in those countries, the several difficulties relat-

ing to this article, though of such importance with us, are

with them quite out of the question. Despotic power is self-

sufficient ; round it there is an absolute vacuum. Hence it is,

that when travellers favour us with the description of countries

where arbitrary sway prevails, they seldom make mention of

civil laws.’*

All occasions, therefore, of wrangling and l.iw- suits are here

removed. And to this in part it is owing that litigious people

in those countries are so roughly handled ; as the injiijtice of

their demand is neither screened, palliated nor protected by

irffinite number of laws, of course it is immediately discovered.

CHAP. II.

Of the Simplicilj/ of criminal Laws iti different Governments.

jWE hear it generally said, that justice ought to be admi-

nistered with us as in I'urkey. Is it possible, then, that the

ino.st ignorant of all nations should be the most clear 'lighted

in a point which it most behoves mankind to know' ?

If we examine the set forms of justice with respect to the

trouble the subject undergoes in recovering his property, or

in obtaining satisfaction for an injury or affront, we shall find

them doubtless too numerous ; but if we consider them in the

relation they bear to the liberty and security of every indivi-

dual, wo shall often find them too few ; and be convinced that

the trouble, expence, delays, and even the very dangers of our

judiciary proceedings, are the price that each subject pays for

his liberty.

In Turkey, where little regard is show'n to the honour, life,

o» estate of the subject, all causes are speedily decided. The

* In MaxuHpalan it could never be found out that there was such a

thing as a written law. See the Collection of Voyages that contributed to

the establishment ofthe East India company, tom. IV. part I.p. 391. The
Indians are regulal ed in their decisions by certain customs. The Vedan
and such like books do not contain civil laws, but religions, precepts.

See Leltres edifiantes, 14, collegt.
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method of determining them is a matter of indifference, pro-

vide'd they be determined. The bashaw, after a quick hear-

ing, orders which party he pleases t6 be bastinadoed, and then

sends them about their business.

Here it would be dangerous to be of a litigious disposition ;

this supposes a strong desire of obtaining justice, a settled

aversion, an active mind, and a steadiness in pursuing one’s

point. All this should be avoided in a government, where

fear ought to be the only prevailing sentiment, and in which

popular disturbances are frequently attended with sudden and

unforeseen revolutions. Here every man ought to know, that

the magistrate must not hear his name mentioned, and that^

his security depends entirely on his being reduced to a kind of

annihilation.

But in moderate governments, where the life of the meanest

subject is deemed precious, no man is stript of his honour or

property but after a long inquiry ; and no man is bereft of

life, till his very country has attacked him, an attack that is

never made without leaving him all possible means of making

his defence.

Hence it is, that when a person renders himself absolute,*

he Immediately thinks of reducing the number of laws. In

a government thus constituted, they are more affected with

particular inconvenioncies, than with the liberty of the sub-

ject, which is very little minded.

In republics, it is plain, that as many formalities at leest

are necessary as in monarchies. In both governments they in-

crease in proportion to the value which is set on the honour,

fortune, liberty and life of the subject.

In republican governments, men are all equal ; equal they

are also in despotic governments ; in the former, because they

are every thing ; in the latter, because they are nothing.

CHAP. III.

In what Governments and in what Cases the Judges ought to

determine according to the express Letter of the Law.

THE nearer a government approaches towards a republic,

the more the manner of judging becomes settled and fixed;

hence it was a fault in the republic of Sparta, for the Ephori

Cwsar, Cromwell, and-manv others.
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to pass such arbitrary judgments, without having any laws to

direct them. The first consuls at Rome pronounced sentence

in the same manner as the Ephori ; but the inconveniency of

this proceeding was soon felt, and they were obliged to have

recourse to express and determinate laws.

In despotic governments there are no laws ; the judge him-
self is his own rule. There are laws in monarchies; and
where these are explicit, the judge conforms to them ; where

they are otherwise, he endeavours to Investigate their spirit.

In republics, the very nature of the constitution requires the

judges to follow the letter of the law ; otherwise the Jaw

might be explained to the prejudice of every citizen, in cases

w'here their honour, property, or life are concerned.

At Rome the judges had no more to do than to declare,

that the persons accused w'ere guilty of a particular crime, snd

then the punishment was found in the laws, as may be seen

in divers laws still extant. In England the jury give their

verdict whether the fact brought under their cognizance be

proved or not ; if it be proved, the judge pronounces the pu-

nishment inflicted by the law, and for this he needs only to

open his eyes.

CHAP. IV.

Of the manner ofpassing Judgment.

HENCE arises the different manner of passingjudgmcnt-

In monarchies the judges choose the method of arbitration;

they deliberate together, they communicate their sentiments

for the sake of unanimity ; they moderate their opinions,' in

order to render them conformable to those of others ; and the

lesser number are obliged to give way to the majority. Hut
this is not agreeable to the nature of a republic. At Roiue,

and in the cities of Greece, the judges never entered into a

consultation ; each gave his opinion one of these three ways,

I absolve, J condemn, it does not appear clear to me ;* this was

because the people judged, or jvere supposed to judge. Rut
the people are far from being civilians ; all these restrictions

and methods of arbitration are above their reach ; they must

have only one object, and one single fact set before them

;

and then they have only to see whether they ought to con-

demn, to acquit, or to suspend their judgment.

liquet.
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The Romans introduced set forms of actions,* after the

example of the Greeks, and established a rule, that each cause

should be directed by its proper action. This was necessary

in their manner of judging ; it was necessary to fix the state of

the question, that the people might have it always before

their eyes. Otherwise, in a long process, this state of the

question would continually change, and be no longer distin-

guished.

Hence it followed, that the Roman judges granted only the

simple demand, without making any addition, deduction, or

limitation. But the pralors devised other forms of actions,

which were called ex bona Jide, where the method of pro-

nouncing sentence was left to the disposition of the judge. ••

This was more agreeable to the spirit of monarchy. Hence
it is a saying among the French lawyers, that in France\ all

actions are ex bona fide.

CHAP. V.

In what Governments the Sovereign maij be Judge.

MACHIAVELJ attributes the loss of the liberty of

Florence, to the people’s not judging in a body in cases of

high treason against themselves, as was customary at Roiii'e.

For th,’.* purpose they had eight judges : but the few, says

'M.aAdAVQl, are corrupted by a few. I should willingly adopt

the maxim of this great man. Blit as in those cases the po-

litical interest prevails in some measure over the civil (for it is

always an inconvcniency that the people should be judges in

their own cause), in order to remedy this evil, the laws

must provide as much as possible for the security of indivi-

duals.

With this view the Roman legislators did two things ; they
gave the persons accused permission to banish themselves^ be-

fore scnteixce was pronounced
; II

and they ordained, that the

* Quas actiones ne poputus praut pellet institueret, certas solemnesyue

esse voluerunt. Lib. 2. § 6. Digest, de Orig. Jur.

t In France a person, though sued for more than he owes, loses his
costs, if he has not offered to pay the exaetdebt.

t Discourse on the first Decade of Livy, book 1. chap. 7.

§ This is well explained in Cicero’s oration, pro Cceciiia, towards the
end.

||
This wa,i the law at Athens, as appears by Demosthenes. Socrates

reluscd to make use of it. '
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goods of those who were condemned, should be sacred, to pre^

vent their being confiscated to the people. We shall see ifi

the Xlth booh, the other limitations that were set to the ju-

dicatory power residing in the people.

Solon knew how to prevent the abuse which the peoplfe

might make of their power in criminal judgments. He or^

dained, that the Court of Areopagus should re-examine thfe

affair
;

that if they believed the party accused was unjustly-

acquitted,* they should impeach him again before the people

;

that If they believed him unjustly condemned-f- they should

prevent the execution of the sentence, and make them re-

judge the proceeding. An admirable law that subjected the

people to the censure of the magistr.-.cy which they most re-

vered, and even to their own !

In affairs of this kind, it is alw'ays proper to throw in some
delays, especially when the party accused is under confine-

ra^t ; to the end that the people may grow calm and give

their judgment coolly.

In despotic governments, the prince himself may be judge.

But in monarchies this cannot be ; the constitution by such

means would be subverted, and the dependent intermediate

powers annihilated ; all set forms of judgment would cease

;

fear would take possession of the people’s minds, and paleness

spread itself over every countenance: the more confidence,

honour, affection, and security in the subject, the more extenS-

ed'fls the poiver of the monarch.

We shall give here a few more reflections on this point. Ih
monarchies, the prince is the party that prosecutes the person

accused, and causes him to be punished or acquitted ; now
were he himself to sit upon the trial, he would be both judge

and party.

In this government the prince has frequently the benefit of

confiscation ; so that here again, by determining criminal

causes, he would be both judge and party.

Farther, by this method, he would deprive himself of the

most glorious attribute of sovereignty, namely, that of grant-

ing pardon for it would be quite ridiculous of him to make
and unmake his decisions : surely he would not choose to con-

tradict himself.
^

Besides, this would be confounding all ideas ; it would be

* Demosthenes pro corona, p. 494, edit. Frankf. an. 1604.

f See Philostratus’s lives of the Sophists, book 1. Life of Aischines.

J
Plato does not think it right that kings, who, as he says, are

priests, should preside on trialj where people are condemned’ to death

to exile, or imprisonment.
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to tell whether a man was acquitted, or received his

[.III being desirous to jit in judgment upon the

trial of the duhc de la Vaktte,* sent for some members of the

parliament, and of the pnvy council, to debate the matter :

upon their being ordered by the ting to give their opinion

concerning the warrant for his arrest, the president de Believrc

said, “ That he found it very strange, a prince should pass

“ sentence upon a subject ; that kings had reserved to tbem-
“ selves the power of pardoning, and left that of condemning
“ to their officers ; that bis majesty wanted to see before him

at the bar, a person, who, by his decision, was to be hurried
“ away into the other world ! That the prince’s countenance"
“ should inspire with hopes, and not confound with fears ; that

“ his presence alone removed ecclesiastic censures ; and that

“ subjects ought not to go away dissatisfied from the sove-
“ reign.” When sentence was passed, the same magistrate

declared, “ This is an unprecedented judgment, to see, chn-

“ trary to the example of past ages, a king of France, in

the quality of a judge, condemning a gentleman to

“ death.”f

Again, sentences passed by the prince would be an inex-

haustible source of injustice and abuse ; the courtiers by their

importunity would always be able to extort his decisions.

Some Roman emperors were so mad as to sit as judges them-

selves; the consequence was, that no reigns ever so surprised

the world with oppression and injustice.

“ Claudius, says Tacitus,^: hating appropriated to hbnself
“ the determination of laiv-suils, and the function of magis-
“ trates, gate occasion to all manner of rapine." But Nero,

upon coming to the empire after Claudius, endeavoured to

conciliate the minds of the people, by declaring, “ That he
“ would take care not to be judge himself in private causes,

“ that the parties might not be e.xposed within the walls of a

“ palace to the iniquitous influence of a few freedmen.”§
“ Under the reign of Arcadius, says Zozimus,)j a swarm of

“ calumniators spread themselves on every side, and infected the

“ court. Upon a person's decease, it was immmediatelp svp-

“ posed he had left no children and, in consequence this,

“ his property was given away by a rescript. For as the prince
“ was surprisingly stupid, and the empress excessively enter-

* See the relation of the trial of the duke de laValette. It is printed
in the Memoirs of Montremr, tom. ii. p, 62.

t It was aftervvards revoked. See the same relation.

I Aniial. lib. H. § Ibid. lib. 13.
j|

Hist. lib. 5.

•] The same disorder happened under Theodosius the younger.

impossible

pardon.

Louis
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pH’ii'ng, she was a slave to the insatiable avarice ofher domes-
“ tics and confidants ; insomuch, that to an honest man nothing
“ could he more desirable than death."

“ Formerly, says Procopius,^ there used to be very few

“ people at court ; but in Justinian's reign, as the judges had
“ no longer the liberty of administering justice, their tribu-

“ nals were deserted, while the prince’s palace resounded with
“ the litigious clamours of the several parties." Every body
knows what a prostitution there was of public judgments, and.

even of the very laws themselves at that emperor’s court.

The laws are the eye of the prince ; by them he sees what
would otherwise escape his observation. Should he attempt

the function of a judge, he would not then labour for himself,

but for impostors, whose aim is, to deceive him.

CHAP. VI.

That in Monarchies Ministers ought not to sit as Judges.

IT is likewise a very great inconveniency in monarchies^

for the ministers of the prince to sit as judges. We have still

instances of states where there are a great number ofjudges to,

decide exchequer causes, and where the ministers nevertheless'

{a thing most incredible !) would fain determine them. Many
are the reflections that here arise ; but this single one will,

suffice for my purpose. ,

There is in the very nature of things a kind of contrast be-

tween a prince’s council and his courts of judicature. The^

king’s council ought to be composed of a few persons, and the,

courts of judicature of a great many. The reason is, in the

former, things should be undertaken and conducted with e
kind of warmth and passion, which can hardly be expected,

but from four or five men who make it their sole business..

On the contrary, In courts of judicature a certain coolness is,,

requisite, and an indifference, in some measure, to all manner,

of affairs.

* Secret History.
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CHAP. vir.
C*

Of a single Magistrate.

A MAGISTRACY of this kind cannot take place but in

3 despotic government. We have an instance in the Roman
history how far a single magistrate may abuse his power.

Might it not he very well e.xpected that Appius on his tri-

bunal should contemn all laws, after having violated that of

his own enacting.* Livy has given us the iniquitous dis-

tinction of the Decemvir. He had suborned a man to re-

claim Virginia in his presence as his slave ; Virginia’s rela-

tions insisted, that by virtue of his own law she' should be

consigned to them, till the definitive judgment was passed.

Upon which he declared, that his law had been enacted only

in favour of the father ; and that as Virginius was absent,- no

application could be made of it to the present case.-j*

CHAP. VIII.

Of Accusation in different Governments,

M2 Rome I it was lawful for one citizen to accuse ano-

ther; this was agreeable to the spirit of a republic, where

each citizen ought to have an unlimited zeal for the public

good, and is supposed to hold all the rights of his country in

his own hands. Under the emperors, the republican maxims
were still pursued ; and instantly appeared a pernicious

tribe, a swarm of informers. Crafty wicked men, who could

stoop to any indignity to serve the purposes of their am-
bition, were sure to busy themselves in the search of crimi-

nals whose condemnation might be agreeable to the prince

:

this was the road to honour and preferment ;§ but luckily we
are strangers to it in our country.

We have at present an 'admirable law, namely, that by
which the prince, who is established for the execution of

See the 2nd law. § 24. ff. Orig Jur.

j- Quod pater puell® abesset, locum injurije esse ratus. Livius,
Dec. 1. lib. 3.

t And in a great many other cities.

§ See in Tacitus the rewards given'-to those informers.



Book VI.—Chaf. 9, 79

the laws, appoints an officer in each court of judicature to

prosecute all sorts of crimes in his name ; hence the profes-

sion of informers is a thing mnknown to us ; for if this public

avenger were suspected to abuse his office, he would soon be

obliged to mention his author.

By Plato’s laws,"*^ those who neglect to inform or to assist

the magistrates, are liable to punishment. This would not

be so proper in our days. The public prosecutor watches for

the safety of the citizens ; he proceeds in his office, while they

enjoy their quiet and ease.

CHAP. IX.

Of the Severity of Punishments in different Governments.

o

THE severity of punishments is fitter for despotic .govern';-

ments, whose principle is terror, than for a monarchy or a re-

public, whose spring is honour and virtue.

In moderate governments, the love of one’s country, shame,

and the fear of blame, are restraining motives, capable of pre-

venting a multitude of crimes. Here the greatest punishment

of a bad action is conviction. The civil laws have therefore

a softer way of correcting, and do not require so much force

and^’severity.

In those states a good legislator is less bent upon pu.sfeh-

ing, than preventing crimes ; he is more attentive to inspire

good morals, than to inflict penalties.

It is a constant remark of the Chinese authors,d* that the

more the penal laws were increased in their empire, tlie nearer

they drew towards a revolution. This is because punishments

were augmented in proportion as the public morals were cor-

rupted.

It would be an easy matter to prove, that in all, or almost

all the governments of Europe, penalties have increased or di-

minished in proportion as those governments favoured or dis-

couraged liberty.

In despotic governments, people are so unhappy, aS' to havSfi

a greater 'dread of death than regret for the loss >df life ; .con- ',

sequently their punishments ought to be more severe. In
moderate states, they are more afiraid of losing their lives than

* Lib. 9.

f»I shall shew hereafter that China is, in this respect, in the same
ease as a republic or a monarchy!
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apprehensive of the pain of dying ; those punishments, there-

fore, which deprive them simply of life, are sufficient.

Men in excess of happiness or misery are equally inclinable

to severity ; witness conquerors and monks. It is mediocrity

alone, and a mixture of prosperous and adverse fortune, that

inspire us with lenity and pity.

What we see practised by individuals, is equally observable

in regard to nations. In countries inhabited by savages who
lead a very hard life, and in despotic governments, where

tViere is oniy one person on wViOffci forlnne iavisVies Vier fa-

vours, while the miserable subjects He exposed to her insults,

people are equally cruel. Lenity reigns in moderate govern-

ments.

When in reading history, we observe the cruelty of the

sultans in the administration of justice, we shudder at the

very thought of the miseries of human nature.

In moderate governments, a good legislator may make use

of every thing by way of punishment. Is it not very e.xira-

ordinary, that one of the chief penalties at Sparta was, to de-

prive a person of the power of lending out his wife, or of re-

ceiving the wife of another man, and to oblige him to have no

company at home but virgins ? In short, whatever the law

calls a punishment, is such effectively.

CHAP. X.

0/ the Ancient French Laws.

IN the ancient French law swe find the true spiritofmonarchy.

In cases relating to pecuniary mulcts, the common people are

less severely punished than, the nobility.* But in criminal'^'

cases it is ^uite the reverse ; the nobleman loses his honour

and his voice in court, while the peasant, who has no honour

to lose, undergoes a corporal punishment.

* Suppose, for instance, to prevent the execution of a decree, the

common people paid a fine of forty sous, and the nobility of sixty

livres. Somme Burak, book 2. jl. "198. edit. Got. of the year 1512.

t See the Council of Beter Defontaines, chap. 13, especially the

32nd art.
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CHAP. XI.

That when People are virtuous,few Punishments are necessary.

THE people of Rome had some share of probity. Such
was the force of this probity, that the legislator had frequently

no farther occasion than to point out the right road, and they

were sure to follow it ; one would imagine, that instead of

precepts, it was sufficient to give them counsels.

The punishments of the regal laws, and those of the twelve

tables, were almost all abolished in the time of the republic,

in consequence either of the Valerian,* or of the Porcian law.-j*

It was never observed that this step did any manner of pre-

judice to the civil administration.

siThis Valerian law, which restrained the magistrates from

using violent methods against a citizen that had appealed to

the people, inflicted no other punishment on the person who
infringed it, than that of being reputed a dishonest man.:J

CHAP. XII.
a

Of the Power of Punishments. ..lu

EXPERIENCE sb%ws, that in countries remarkable for

the lenity of their laws, the spirit of the inhabitants is as much
affected by slight penalties, as in other countries by severer

punishments.

If an inconvenlency or abuse arises in the state, a violent

government endeavours suddenly to redress it ; and instead of

putting the old laws in e.xecution, it establishes some cruel

punishment, which instantly puts a stop to the evil. But
the spring of government hereby loses its elasticity ; the ima-

gination grows accustomed to the severe as well as the milder

punishment ; and as the fear qf the latter diminishes, they

* It was made by Valerius Publicola soon after the expulsion of the

kings, and was twice renewed, both times by magistrates of the same
family, as Livy observes, lib. 10. the question was not to give it a

greater force, but to render its injunctions more perfect. Diligentius

sanctum, says Livy, ibid.

t Lex Porcia pro tergo civitim lata. It was made in the 454th year

of the foundation of Horae. j

I Nihil ultra quam improbifactum adjecet. Liv,

' VOL. 1. G
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are soon obliged in every case to have recourse to tlie former,

llobberies on the higlitvay were ggrown common in some
countries ; in order to remedy this evil, they invented the

punishment of breaking upon the wheel, the terror of which

put a stop for a while to this mischievous practice. But soon

.iftcr robberies on tlie highways became as common as ever.

Desertion in our days was grown to a very great height

;

in consequence of which it was judged proper to punish those

delinquents with death ; and yet their number did not dimi-

nish. The reason is very natural ; a soldier, accustomed to

venture his life, despises, or aficcts to despise, the danger of

losing it. He is habituated to the fear of shame ; it would

have been therefore much better to have continued a punish-

ment,* which branded him with infamy for life; the penalty

v/as pretended to he increased, while it really diminished.

Mankind must not be governed with too much severity

;

we ought to make a prudent use of the means which natwre

has givep us to conduct them. If we incp.iire into the cause

of all human corruptions, we shall find that they proceed

Irom the impunity of criminals, and not from the moderation

of punishments.

Let us foiiow- nature, who has given shame to man for his

scourge
; and let the heaviest part of the punishment be the

infamy attending it.

But if there be some countries w'hcrc shame is not a con.se-

quence of punishment, this must be owing to tyranny, which

has 'lAflicted the same penalties on villains and honest men.

And if there are others where men are deferred only by

cruel punishments, we may be sure that this must, in a great

measure, arise from the violence of the government, which has

used such penalties for slight transgressions.

It often happens that a legislator, desirous of remedying an

abuse, thinks of nothing else ; Ins eyes are open only to this

object, and shut to its incoiiveniencies. When the abuse is

redressed, you see only the severity of the legislator
;
yet there

remains an evil in the state that has sprung from this severity

;

the minds of the people are corrupted, and become habituated

to despotism.

L^sander f having obtained a victory over the Athenians,

the prisoners were ordered to be tried, in consequence of an

accusation brought against that nation of having thrown all

the captives of tw'O gallies down a precipice, and of having

rc.-olved in full assembly to cut off the hands of those whom
they should chance to make prisoners. The Athenians were

therefore all massacred, except ujdymantes, who had opposed

* Ttiry his nose, or cut ofi hi>! ears. Xenopli. hist. iih. 3,,
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this decree. Lysander reproached Fhylocles, before he was

put to death, with having depraved the people’s minds, and
given lessons of cruelty to all Greece.

“ The Argives,'" says Plutarch,’* “ having putjifUen hill-

“ dred of their citizens to death, the Athenians ordered sacri-

‘^fees of expiation, that it might please the Gods to turn the

“ hearts of the Atheniansfrom so cruel a thought."

There are two sorts of corruption ; one when the people de

not observe the laws ; the other when they are corrupted by
the laws : an incurable evil, because it is in the very remedy
itself.

CHAP. XIII.

Insufficiency of the Laws of Japan.
o

EXCESSIVE punishments may even corrupt a despotic

government ; of this we have an instance in Japan.

Here almost all crimes are punished with death ,1- because

disobedience to so great an emperor, as that of Japan,

reckoned an enormous crime. The question is not so much
to correct the delinquent, as to vindicate the authority of the

prince. These notions are derived from servitude, and are

owing especially to this, that as the emperor is universal pro-

prietor, almost all crimes are directly against his interests.

They punish with death lies spoken before the magistihfo;^

a proceeding contrary to natural defence.

Even things which have not the appearance of a crime, are

severely punished ; for instance, a man that ventures his

money at play is put to death.

True it is, that the character of this people, so amazingly

obstinate, capricious, and resolute, as to defy all dangers and
calamities, seems to absolve their legislators from the imputa-

tion of cruelty, notwithstanding the severity of their laws.

But are men who have a natural contempt of death, and who
rip open their bellies for the least fancy ; are such men, I

say, mended or deterred, or rather are they not hardened, by
the continual prospect of punishihents ?

The relations of travellers inform us, with respect to thfe

education of the Japanese, that children must be treated there

with mildness, because they become hardened to punishment

;

* Morals, of those who are intrusted with the direction of the state affairs.

tj See Kempfer.

i Collection of Voyages that tontvibuted to the establishment of the

r.ast-inclia Company, tom. 3. p. 428.
“

t G 9
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that their slaves must not be too roughly used, because they

immediately stand upon their defence. Would not one-

imagine, that tlu^y might easily have judged of the spirit

which ought to reign in their political and civil government,

from that which should prevail in their domestic concerns ?

A wise legislator w mild have endeavoured to reclaim people

by a just temperature of punishments and rewards; hy maxims
of philosophy, morality and religion, adapted to those cha-

racters ; hy a proper application of the rules of honour, and

hy the enjoyment of ease and tranquillity of life. And should

he have entertained any apprehension that their minds, being

inured to the cruelty of punishments, would no longer be

restrained by those of a milder nature, he would have con-

ducted himself* in another manner, and gained his point by

degrees : in particular cases, that admitted of any indulgence,

he would have mitigated the punishment, till he should have

been able to extend this mitigation to all cases. ».

But these are springs to which despotic power is a stranger;

it may abuse itself, and that is all it can do : in Japan it has

made its utmost efibrt, and has surpassed even itself ir

cruelty.

As the minds of the people grew wild and intractable, thej

were obliged to have recourse to the most horrid severity.

This is the origin, this the spirit of the laws of Japan
They had more fury, however, than force. They succeeded in

the e.xtlrpation of Christianity ; but such unaccountable

are a proof of their insufficiency. They wanted tc

establish a good polity, and they have shewn greater marks o.

their weakness.

We have only to read the relation of the interview betweer

the Emperor and the Deyro at Meaco.'f The number o

those who were suffocated or murdered in that city by ruffians

is incredible
;
young maids and boys were carried off by force

and found afterwards exposed in public places, at unseasonabh

hours, quite naked, and sown in linen hags, to prevent the!'

knowing which way they had passed ; robberies were com
mitted in all parts ; the bellies of horses were ripped open, t>

bring their riders to the ground ; and coaches were overturned

in order to strip the ladies. .-The Dutch, who were told the’

could not pass the night on the scaffolds, without exposing

themselves to the danger of being assassinated, came down, &c

Let this be observed .is a maxim in practice, with regard to case
where the minds of people have been depraved by too great a severit;

of punishments.

L Collection of Voyages that contrituted to the establishment of tli'

La^t-liidia Company, tom. 5. J).
2.
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I shall here give one instance more from the same nation.

The Emperor having abandoned himself to infamous pleasures,

lived unmarried, and waS consequently in danger of dying

without issue. The Deyro .sent him two beautiful damsels;

one he married out of respect, but would not meddle with her.

His nurse caused the finest women of the empire to be sent

for, but all to no purpose. At length, an armourer’s daughter

having pleased his fancy,* he determined to espouse her, and
had a son. The ladies belonging to the court, enraged to see a

person of such mean e.Ktraction preferred to themselves, stifled

the child. The crime was concealed from the emperor ; for

he would have deluged the land with blood. The excessive

severity of the laws, hinders, therefore, their execution ; when
the punishment surpasses all measure, they are frequently

obliged to prefer impunity to it.

CHAP. XIV.

Of the Spirit of the Roman Senate.

UNDER the consulate of Acilius Glabrio and Piso, the

Acilian lawf was made to prevent the intriguing for places.

Dio says, that the senate engaged the consuls to propose it,

by reason that C. Cornelius, the tribune, had resolved to cause

mbre severe punishments to be established against this crime;

to which the people seemed greatly inclined. The ‘Umate

rightly judged, that immoderate punishments would strike,

indeed, a terror into people’s minds, but must have also this

effect, that there would be nobody afterwards to accuse or

condemn; whereas, by proposing moderate penalties, there

would be always judges and accusers.

CHAP. XV.

Of the Roman Laws in respect to Punishments.

I AM strongly conErmed in my sentiments, upon Ending

the Romans on my side ; and I think that punishments are

* Collection of Voyages that contributed to the establishment of the

East-India Company, tom. 5. p. 2.

t The guilty were condemned to a fine ;
they could not be admitted

into the rank of senators, nor nominated to any public office. Dio,

36. * J Book 36.
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connected with the nature of government, when I behold this

great people changing, in this respect, their civil latvs, in pro-

portion as they altered their form of’government.

The regal laws made for fugitives, slaves and vagabonds,

were very severe. The spirit of a republic would have re-

quired that the decemvirs should not have inserted those laws

in their twelve tables ; but men who aimed at tyranny, were

far from conforming to a republican spirit.

Livy says,* in relation to the punishment of Metius SufFc-

tius, dictator of Alba, who was condemned by Tullius Hos-
tillus to be fastened to two chariots drawn by horsc.s, and to be

torn asunder ; that this was the first and last punishment, in

which the remembrance of humanity seemed to have been

lost. He is mistaken ; the twelve tables are full of very cruel

laws.t

The design of the decemvirs appears more conspicuous in

the capital punishment pronounced against libellers and poets.

This is not agreeable to the genius of a republic, where the

people like to sec the great men humbled. But persons w'ho

aimed at the subversion of liberty, were afraid of writings that

might revive its spirit. |
After the e.vpulsion of the decemvirs, almost all the penal

laws were abolished. It is true, they were not expressly

repealed; but as the Porcian law had ordained, that no citizen

of Rome should be put to death, they were of no farther use.

This is exactly the time to which we may refer what Li;;y

says§ of the Romans, that no people were ever fonder of

mbdeiiition in punishments.

But if to the lenity of penal law's we add the right which

the party accused had of withdrawing before judgment was

pronounced, we shall find, that the Romans followed the spirit

which I have observed to be natural to a republic.

Sylla, who confounded tyranny, anarchy and liberty, made
the Cornelian laws. He seemed to have contrived regulations,

merely with a view to create new crimes. Thus distinguish-

ing an infinite number of actions by the name of murder, he

found murderers in all parts ; and by a practice but too much
followed, he laid snares, sowed thorns and opened precipices,

wlieresocvcr the citizens set their feet.

Almost all Sylla’s laws cotitained ctnly the interdiction of

Lib. 1.

t We find there the punishment of fire, and generally capital punish-
ments, theft punished with death, &c.

J Sylla, animated with the same spirit as the decemvirs, followed
their example, in augmenting the penal laws against satirical writeis.

§ Book 1.
' »
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fire and water. To this Cxsar added the confi.scation of

goods,* because the rich, by preserving their estates in exile,

became bolder in the perpetration of crimes.

The emperors having established a military government,

soon found that it was as terrible to the prince as to the sub-

ject; they endeavoured therefore to temper it, and with this

view had recourse to dignities, and to the respect with which
those dignities were attended.

The government thus drew nearer a little to monarchy, and
punishments were divided into three classes those which
related to the principal persons in the state, which wcic very

mild ; those wliich were inflicted on persons of an inferior rank,§

and were more severe ; and, in line, such as concerned only

persons of the lowest condition,
||

which were the most

rigorous.

Maximinus, that fierce, that stupid prince, increased the

rigor of the military government which he ought to have

toftened. The senate were informed, says Capitolinus,^ that

some had been crucified, others exposed to wild beasts, or

sowed up in the skins of beasts lately killed, without any
manner of regard to their dignity. It seemed as if he wanted

to exercise the military discipline, on the model of which he
pretended to regulate the civil administration.

In tilt consideration on the rise and declension of the Roman
grandeur, we find in what manner Constantine changed the

military despotism into a military and civil government, and
drew nearer to monarchy. There we may trace the different

revolutions of this state, and see how they fell from vegir to

indolence, and from indolence to impunity.

CHAT. XVI.

Of thejust Proportion betwixt Punishments and Crimes.

IT is an essential point, that there should be a certain

proportion in punishments, because it is essential that a great

crime should be avoided rather than a smaller, and that which

is more pernicious to society rather than that which is less.

* Pcenas facinonun auxit, cum locupletes eb facilius scelere se obli-

garent, quod integris patiimoniis exularent. Suet, in Jid. Casare.

f See the 3rd law,§ legis ad leg. Cornel, de Sicariis, and a vjast number
of others in the Digest and in the Codex.

I Sublimiores. \ Medios.

,11 Infimos leg. 3. § legis ad leg. Cornel, de Sicariis.

II Jul. Cap. Maximini duo.®
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“ An impostor,* who called himself Constantine Ducas,
“ raised a great insurrection at Constantinople. He was
“ taken and condemned to be whipt; but upon informing
“ against several persons of distinction, he was sentenced to

“ be burnt as a calumniator.” It is very extraordinary, that

they should thus proportion the punishments betwixt the

crime of high treason and that of calumny.
This puts me in mind of a saying of Charles II. king of

Great Britain. He saw a man one day standing in the

pillory ; upon which he asked what crime the man had com-
mitted. He was answered, P/eose mq/'estt/, he has wrote

a libel against your ministers. Thefool! said the king, why
did he not write against me ? they would have done nothing to

him.

Seventy persons having conspired against the emperor
“ Basil

;-f-
he ordered them to be whipt, and the hair of their

“ heads and beards to be burnt. A stag, one day, having taken
“ hold of him by the girdle with his horn, one of his retinue

“ drew his sword, cut thegirdle, and saved him; upon which he

“ ordered that person’s head to be cut oft‘, for having, said he,

“ drawn his sword against his sovereign.” Who could imagine

that the same prince could ever have passed two such different

judgments ?

It is a great abuse amongst us to condemn to the same

punishment a person that only robs on the highway, and

another who robs and murders. Surely, for the public secu-

rity, some difference should be made in the punishment.

lit-- China, those who add murder to robbery, are cut in

pieces but not so the others ; to this difference it is owing,

that though they rob in that country, they never murder.

In Russia, where the punishment of robbery and murder is

the same, they always murder.^ The dead, say they, tell no

tales.

Where there is no difference in the penalty, there should

be some In the expectation of pardon. In England they

never murder on the highway, because robbers have some

hopes of transportation, which is not the case in resjject to

those that commit murder.

Letters of grace are of excellent use in moderate govern-

ments. This power which the ’prince has of pardoning, exer-

cised with prudence, is capable of producing admirable eflFects.

The principle of despotic government, which neither grants

not receives any pardon, deprives it of these advantages

‘ Hist, of Nicephorus, patriarch of Constantinople.

fit’ Nicephorus ’s history. J Duhalde, totn. i. p, 6.

§ Present stale of Russia by Ferry.
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CHAP. XVII.

Of the Rack.

THE wickedness of mankind makes it necessary for the
laws to suppose them better than they really are. Hence the

deposition of two witnesses is sufficient in the punishment of

all crimes. The law believes them, as if they spoke by the

mouth of truth. Thus we judge, that every child conceived

in wedlock is legitimate ; the law having a confidence in the

mother, as if she were chastity itself. But the use of the rack

against criminals, cannot be defended on a like plea of neces-

sity.

<->We have before us the example of a nation blessed with an
excellent civil government,* where without any inconveniency

the practice of racking criminals is rejected. It is not, therefore,

in its own nature necessary.'!’

So many men of learning and genius have written against

the custom of torturing criminals, that after them I durst not'

presume to meddle with the subject. I was going to say,

that it might suit despotic states, where whatever inspires

fear is the properest spring of government ; I was going to

say, that the slaves among the Greeks and Romans—but

nature cries out aloud, and asserts her rights.

CHAP. XVIII.

Ofpecuniary and corporal Punishments.

OUR ancestors, the Germans, admitted of none but pecu-'

niary punishments. Those free and warlike people were of

*' Hie English. i

-f-
The citizens of Athens could not be put to the rack (Lysiat, Orat.

in Agorot.) unless it was for high treason. The torture was used within

thirty days after condemnation. (Curius Tortumtus, Rhetor. Schol. lib.

2.) There was no preparatory torture. In regard to the Romans, the

3rd and 4th law ad kg. Juliani Majest. shews, that birth, dignity, and
the military profession, exempted people from the rack, except in cases

of high treason. See the prudent restrictions of this practice made by

the laws of the Visigoths. ®

O
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opinion, that their blood ought not to be spilt but with sword

in hand. On the contrary, these punishments arc rejected

by the Japanese,* under pretence that the rich might elude

them. But are not the rich afraid of being stripped of their

property? And might not pecuniary penalties be propor-

tioned to people’s fortunes ? and in fine, might not infamy be

added to those punishments ^

A good legislator takes a just mech’um; he ordains neither

always pecuniary, nor always corporal punishments.

CHAP. XIX.

OJ the Latsi of Relaliaiion.

THE use of the Ians of relaliaiion
-f*

is very frequent in

despotic countries, wherethey arefondofsimplelaws. Moderate
governments admit of it sometimes ; but with this difference,

that the former e.\ercise it in full rigour, whereas among the

latter it ever receives some kind of limitation.

The law of the tw’elve tables admitted two ; first, it never

condemned to retaliation, but when the plaintilT could not be

satisfied in any other manner.J Secondly, after condemnation
they might pay damages and interest,§ and then the corporal

w'ets' changed into a pecuniary punishment.
||

CHAP. XX.

Of the Punishment of Fathers for the Crimes oftheir Children.

IN China, fathers are punished fpr the crimes of their

children. This was likewise the custom of Peru a custom
derived from the notion of demotic power.

Little deep it signify to say, that in China the father is

* See Kenapfar.

t It is estabiished in the Koran: See (he chapter of the Cow.
f Si membi-um rupit, ni cum co pacit, talio esto. Auhs Gellius, lib.

20. cap. 1. § Ibid.

II
See also the Jaw of the Visigoths, book 6. tit. d. § 3. and 5.

If See Garcilasso, history of the civil -.vars of the Spaniards.
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punished for not haVing exerted that paternal authority,

which nature has established, and the laws themselves have
improved. This still supposes that there is no honour among
the Chinese. Amongst us, parents whose children are con-
demned by the laws of their country, and children * whose
parents have undergone the like fate, are as severely punished,

by shame, as they would be in China by the loss of their

lives.

CHAP. XXL

OJ the Clemency of the Prince.

CLEMENCY is the characteiistic of monarchs. In re-

pjjblics, whose principle is virtue, it is not so necessary. In
despotic governments, where fear predominates, it is less

customary, because the great men are to be restrained by ex-

amples of severity. It is more necessary in monarchies, where
they are governed by honour, which freq^uently requires wh^t
the very law forbids. Disgrace is here equivalent to chastise-

ment ; and even the forms of justice are punishments. This
is because particular kinds of penalty are formed by shame,

which on every side invades the delinquent.

'•The great men in monarchies are so heavily punished by
disgrace, by the loss (though often imaginary) of their

tune, credit, acquaintances, and pleasures, that rigour in res-

pect to them is needless. It can tend only to divest the sub-

ject of the affection he has for the person of his prince, and of

the respect he ought to have for public posts and employ-
ments.

As the instability of the great is natural to a despotic go-

vernmeait, so their security is interwoven with the nature of

monarchy.

So many are the advantages which monarchs gain by cle-

mency ; so greatly does it raise their fame, and endear thein

to their subjects ; that it is generally happy for them to have

an opportunity nf displaying it ; which in this part ,of the-

world is seldom wanting.

Some branch, perhaps, of their authority, but never hardly

the whole, will he disputed ; and if they sometimes fight for’

their crown, they do not fight for their life.

Instead of punisliing them, saj/s PlatOj they ought to be ccJinmend-

ed for not having followed theii*falheis' example. Book 9. of laws*
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But some may ask, when is it proper to punish, and when

to pardon ? This is a point easier felt than prescribed. When
there is danger in the exercise of clemency, it is visible ; no-

thing so easy as to distinguish it from that imbecility, which

exposes princes to contempt, and to the very incapacity of

punishing.

The emperor Maurice * made a resolution never to spill the

blood of his subjects. Anastasius
"f-

punished no crimes at all.

Isaac Angelus took an oath, that no one should be put to

death, during his reign. Those Greek emperors had forgot

that it was not for nothing they were intrusted with the

sword.

BOOK VII.

CONSEQUENCES OF THE DIFFERENT PRINCIPLES

OF THE THREE GOVERNMENTS WITH RESPECT

TO SUMPTUARY LAWS, LUXURY, AND THE CON-

DITION OF WOMEN.

CHAP. I.

Of Luxury.

liUXURY is ever in proportion to the inequality of for-

tunes. If the riches of a state are equally divided, there will

be no luxury ; for it is founded merely on the conveniencies

acquired by the labour of others.

In order to have this equal distribution of riches, the law

ought to give to each man only what is necessary for nature.

If they exceed these bounds, some will spend, and others

will acquire, by which means an inequality will be estab-

lished.

Supposing what is necessary for the support of nature to be

" Evagr. hist.

t Frag, of Suidas, in Constant, Forphfng.
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equ.al to a given sum, the luxury of those who have only what
is barely necessary, will be equal to a cypher: if a person

happens to have double tliat sum, his luxury will be equal to

one ; he that has double tbe latter’s substance, will have a

luxury equal to three ; if this be still doubled, there will be
a luxury equal to seven ; so that the property of the subse-

quent individual being always supposed double to that of

the preceding, the luxury will increase double, and an unit

be always added, in this progression, 0, 1, 3, 7, 15, 31, 63;

127.

In Plato’s republic,* luxury might have been exactly cal-

culated. There were four sorts of Census’s, or rates of estates.

The first was exactly the term beyond poverty, the second

was double, the third triple, the fourth quadruple to the first.

In the first Census, luxury was equal to a cypher ; in the se-

cond to one, in the third to two, in tbe fourth to three : and
t^us it follow'cd in an arithmetical proportion.

Considering the luxury of different nations with respect to

one another, it is in each state in a compound proportion to

the inequality of fortunes among the subjects, and to the in-

equality of wealth in different states. In Poland, for example,

there is an extreme inequality of fortunes ; but the poverty

of the whole hinders them from having so much luxury as in

a more opulent government.

Luxury is also in proportion to the populousness of the

to-ivns, and especially of the capital ; so that it is in a com-
pound proportion to the riches of the state, to the inequafirv

of private fortunes, and to the number of people settlea in

particular places.

In proportion to the populousness of towns, the inhabitants

are filled with notions of vanity, and actuated by an ambition

of distinguishing themselves by trifles.'f* If they are veiy

numerous, and most of them strangers to one another, their

vanity redoubles, because there are greater hopes of success.

As luxury inspires these hopes, each man assumes the marks

of a superior condition. But by endeavouring thus at dis-

* The first Census was the hereditary share in land, and P/irfn

would not allow them to have, in other effects, above a triple of the

hereditary share. See his Laws, book 5.

q In large and populous cities, says the Author of the Fable of the

Bee.s, tom. 1. p. 97. they wear clothes above their rank, and, conse-

quently, have the pleasure of being esteemed by a vast majority, not as

what they are, but what they appear to be.—They have the satisfac-

tion to imagiae, that they appear what they would be : which, to weak
minds, is a pleasure almost as substantial as they could reap from the

very accomplishment of their wishes.
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tinction, every one becomes equal, and distinction ceases ; as

all are desirous of respect, no body is regarded.

Hence arises a general inconveniency. Those who excel in

a profession, set what value they please on their labour ; this

example is followed by people of inferior abilities ; and then

there is an end of all proportion between our Wants and the

means of satisfying them. When I am forced to go to law, I

must be able to fee counsel ; when I am sick, I must have it

in my power to fee a physician.

It is the opinion of several, that the assembling so great a

multitude of people in capital cities, is an obstruction to com-

merce, because the inhabitants are no longer at a proper

distance from each other. But I cannot think so ; for men
have more desires, more wants, more fancies, when they live

together.

CHAP. II.

Of sumptuary Laws in a Democracy.

WE have observed, that in a republic, where riches are

equally divided, there can be no such thing as luxury ; and

as we have shown in the 5th book,* that this equal distribu-

tion constitutes the excellency of a republican government

;

iiiStriv' it follows, that the less luxury there is in a republic,

the more it is perfect. There was none among the old Ro-
mans, none among the Laceda;monians ; and in republics

where this equality is not quite lost, the spirit of commerce,

industry, and virtue, renders every man able and willing to

live on his own property, and consequently prevents the growth

of luxury.

The laws concerning the new division of lands, insisted

upon so eagerly in some republics, were of the most salutary

nature. They are dangerous, only as they are subitaneous.

By reducing instantly the wealth of some, and increasing that

of others, they form a revolution in each family, and must
produce a general one in the rfeate.

In proportion as luxury gains ground in a republic, the

minds of the people are turned towards their particular inter-

ests. Those who are allowed only what is necessary, have

nothing but their own reputation and their country’s glory in

view. But a soul depraved by luxury, has many other de-

* Chap, 4 and 5.
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sires ; and soon becomes an enemy to the laws that confine
it. The luxury in which the garrison of Rliegio began to

live, was the cause of their massacreing the inhabitants.

No sooner were the Romans corrupted, than their desires

became boundless and immense. Of this we may judge by
the price they set on things. A pitcher of Falernian wino *
was sold for a hundred Roman denarii ; a barrel of salt meat
from the kingdom of Pontus cost four hundred ; a good cook
four talents ; and for boys, no price was reckoned too greaf.'

When the whole world, impelled by the force of corruption',

is immersed in voluptuousness
-f*

what must then become of

virtue ?

CHAP. III.

Of sumpluaiy Laws in an Aristocracy,

THERE is this inconveniency in an ill-constituted aris-

tocracy, that the weahh centers in the nohihty, and yet they

are not allowed to gpend ; for as luxury is contrary to the

spirit of moderation, it must be banished from thence. This
government comprehends, therefore, only people who are ex-

treyiely poor, and cannot acquire ; and people who are vastly

rich, and cannot spend. ^

In Venice, they are compelled by the laws to moderation.

They are so habituated to parsimony, that none but courte-

zans can make them part with their money. Such is the

method made use of for the support of industry
; the mosjt

contemptible of women may be profuse without danger, whilst

those who contribute to their extravagance, consume their

days in the greatest obscurity.

Admirable in this respect were the institutions of the prin-

cipal republics of Greece. The rich employed their money
in festivals, musical choruses, chariots, horse-races, and

chargeable offices. Wealth was, therefore, as burthfensorae

there as povertv.

* Fragment of the 36th book of Diodorus, quoted by Const, po--

phyrogen. in his extract of virtues and vices.

Cum raaxiraus omnium impetus ad luxuriam esseV. Ibid.
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CHAP. IV.

Of sumptuary Laws in a Monarchy.

TACITUS says,* “ That the Suiones, a German na-

“ tion, has a particular respect for riches ; for which reason

“ they live under the government of one person!" This shews,

that luxury is extremely proper for monarchies, and that

under this government there must be no sumptuary laws.

As riches, by the very constitution of monarchies, are un-

equally divided, there is an absolute necessity for luxury.

Were the rich not to be lavish, the poor would starve. It

even necessary here, that the expenses of the opulent should

be in proportion to the inequality of fortunes ; and that luxury,

as we have already observed, should increase in this propr"''

tion. The augmentation of private wealth is owing to *ts

having deprived one part of the citizens of their necessary

support ;
this must therefore be restored to them.

Hence it is, that for the preservation of a monarchical state,

luxury ought continually to increase, and to grow more exten-

sive, as it rises from the labourer to the artificer, to the mer-

chant, to the magistrate, to the nobility, to the great officers

of state, up to the very prince
;

otherwise the nation will

be undone.

the reign of Augustus, a proposal was made in the

Roman senate, which was composed of grave magistrates,

learned civilians, and of men whose heads were filled with the

notion of the primitive times, to reform the manners and

luxury of women. It is curious to see in Dio,-\ with what

art this prince eluded the importunate solicitations of those

senators. This was because he was founding a monarchy, and

dissolving a republic.

Under Tiberius, the AEdlles proposed in the senate, the

re-establishment of the ancient sumptuary laws.J This

prince, who did not want sense, opposed it. “ The state, soid

‘‘ he, could not possibly subsist in the present situation oj

“ things. How could Rome, how could the provinces livo ?

“ We werefrugal, while we were only masters of one city i

“ now we consume the riches of the whole globe, and employ
“ both the masters and their slaves in our service!’ He
plainly saw, that sumptuary laws would not suit the present

form of government.

* De morib. German.

t Dio Cassius, lib, 54. I Tacit, Annal, lib, 3,
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When a proposal was made under the same empeior to the

senate, to prohibit the governors from carrying their wives

with them into the proiiuces, because of the dissolute-

ness and irregulaiity which followed those ladies, the proposal

was rejected. It was said, that the examples of ancient aus-

terity had been chatiged inla a more agreeable method (f
living.* They found there was a necessity for different man-
ner.s.

Luxury is therefore ah.solutcly necessary in monarchies ; as

it is also in despotic states. In the former, it is the use of

liberty ; in the latter, it is the abuse of servitude. A slave

appointed by his master to tyrannize over other wretches of

the same condition, unceitain of enjoying to-morrow the

ble.ssings of to-day, has no other felicity than that of glutting

the pride, the passions and voluptuousness of the present mo-
ment.

Hence arises a very natural reflection. Republics end with

fuxury
; monarchies with poverty.-|-

CHAP. V.

In iclial Cases sumptuary Laws are useful in a Monarchy.

Whether it was from a republican spirit, or from

some other particular circumstance, sumptuary laws here

made in Aragon, in the middle of the thirteenth century.

James the first ordained, that neither the ting, nor any of

his subjects, should have above two sorts of dishes at a meal,

and that each dish should be dressed only one way, except it

were game of their own killing

In our days, sumptuary laws have been also enacted in

Sweden ; but with a different view from those ofAragon.

A government may make sumptuary laws with a view to

absolute frugality ; this is the spirit of sumptuary laws in re-

publics ; and the very nature of the thing shows, that such

was the design of those of Aragon.

Sumptuary laws may likewise''be established with a design

to promote a relative frugality : when a government perceiv-

ing that foreign merchandizes, being at too high a .price, .will

* Multa duritieiveterum melius t; hetius mutata. Tacit. Annal. lib. 3.

t Opulentia paritura mox egestatem. Floras, lib. 3.

V-'Constitution of James I in the year 1234, article 6, in M^ca His-

panica, p. 1429.
*

^ voi.. I. H
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require such an exportation of home manufactures as to de-

prive them of more ad\antages by the loss of the latter, than

they can receive f, ora the possession' of the former, they will

foibid their being introduced. And this is the spirit of the

laws which in our days have been passed in Sweden."' Such

are the sumptuary laws proper for monarchies.

In general, the poorer a state, the more it is ruined by its

relative lu.xury ; and consequently the more occasion it has

for relative sumptuary laws. The richer a state, the more it

thrives by its relative luxury ; for which reason it must take

particular care not to make any relative sumptuary laws.

This we shall better explain in the book on commerce here

we treat only of absolute luxury.

CHAP. VL

Of the Luxury of China.

SUMPTUARY laws may, in some governments, be ne-

cessary for particular reasons. The people, by the influence

of the climate, may grow so numerous, and the means of sub-

sisting may be so uncertain, as to render an universal appli-

cation to agriculture extremely necessary. As luxury in

those countries is dangerous, their sumptuary laws should he

v5ry severe. In order, therefore, to be able to judge whether

luxury ought to be encouraged or proscribed, we should exa-

mine first what relation there is between the number of peo-

ple and the facility they have of procuring subsistence. In

.
Jlngland the soil produces more grain than is necessary for

the maintenance of such as cultivate the land, and of those

who arc employed in the woollen manufactures. This country

may be therefore allowed to have some trifling arts, and con-

.sequently luxury. In France, likewise, there is corn enough for

the support of the husbandman, and of the manufacturer.

Pcsides, a foreign trade may bring in so many necessaries in

return for toys, that there is no danger to be apprehended

from luxury.
‘

On the contrary, in China, the women are so prolific, and

the human species multiplies so fast, that the lands, though

never so much cultivated, arc scarce sufilcient to support the

Tbcy have prohibited rich wines and other costly merchandir's.

t See hook 20, chap. 20.
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inhabitants. Here, therefore, luxury is pernicious, and the

spirit of industry and oeconomy is as requisite, as in any repub-

lic.* They are obliged to pursue the necessary arts, and to

shun those of luxury and pleasure.

This is the spirit of the excellent decrees of the Chinese

emperors. “ Our ancestors,"" says an emperor of the family

of the Tangs,^ “ held it as a maxim, that if there was a man
who did not work, or a woman that was idle, somebody must

suffer cold or hunger in the empire.'"' And on this principle

he ordered a vast number of the monasteries of Bonzes to be

destroyed.

The third emperor of the one and twentieth dynasty to

whom some precious stones were brought that had been found

in a mine, ordered it to be shut up, not chusing to fatigue his

people with working for a thing that could neither feed nor

clothe them.

“ So great is our luxury,” says Kiayventi,| that people

‘^ddorn with embroidery the shoes of hoys and girls, whom they

are obliged to sell." Is employing so many people in making

clothes for one person, the way to prevent a great many from

wanting clothes ? There are ten men who eat the fruits of

the earth to one employed in agriculture ; and is this the

means to preserve numbers from wanting nourishment

CHAP. VH.

Fatal Consequence of Luxury in China.

IN the history of China we find it has had twenty-two

successive Dynasties, that is, it has experienced twenty-two

general, without mentioning a prodigious number of particu-

lar, revolutions. The three first Dynasties lasted a long time,

because they were wisely administered, and the empire had not

so great an extent as it afterwards obtained. But we may
observe in general that all those Dynasties began very well.

Virtue, attention and vigilance are necessary in China ; these

prevailed in the commencement of the Dynasties, and failed

in the end. It was natural, that emperors trained up in mi-
litary toil, who had compassed the dethroning of a family im-

mersed in pleasure, should adhere to virtue, which they had

* Luxury has been here always prohibited.

.t In an ordinance quoted by Father Du Halde, tom. 2. pudgr.

p Historyof China, 21stDyqp3ty, in Father Du Halde’s work, tom. 1.

§ In a discourse cited by Father Du Halde, tom. 2. p. 418.

H 2
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found 60 advantageou6, and be afraid of vnhiptuousnos^, which

they knew had proved so fatal to the family dethroned. But
after the three or four princes, corruption, luxur}', indo-

lence, and pleasure possessed their successor? ; they shut

themselves up m a palace ; their understanding was im-

paired ; their life was shortened ; the family declined ; the

grandees rose up ; the eunuchs gained credit ;
none but chil-

dren were set on the throne ; the palace was at variance with

tlte empire ; a lazy set of people that dwelled there, ruined

the industrious part of the nation ; the emperor w'as killed or

destroyed by an usurper, who founded a family, the third or

fourth successor of which went and shut himself up in the very

same palace.

CHAP. VIII.

Of public Conlhicncy.

SO many are the imperfections that attend the loss of

virtue in women, and so greatly are their minds depraved

when this principal guard is removed, that in a popular state

public incontincncy may be considered as the last of miseries,

and as a certain fore-runner of a change in the con.stitution.

Plcnce it is, that the sage legislators of republican states

required of women a particular gravity of manuers.

They have proscribed not only vice, but the very appearance

of it. They have banished even all commerce of gallantry, a

commerce that produces Idleness, that renders the women
corrupters, even before they are corrupted, that gives a value

to trifles, and debases things of importance : a commerce, in

fine, that makes people act entirely by the ma.'tims of ridicule,

in which the women are so perfectly skilled.

CHAP. IX.

Of the Condition or State of Women in different Governments.

IN monarchies women are subject to very little restraint,

because as the distinction of ranks calls them to court, there

they assume a spirit of liberty, which is almost the only Jhe

tolerated in that place. Each courtier avails himself of their
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clianns and passions, in order to advance his fortune : andi

as their weakness admits not of pride, but of vanity, lu.Kury!

constantly attends them.

In despotic governments women do not introduce, but arft

themselves an object of luKiu-y. They must be in a state o^
the most rigorous servitude. Every one fallows the spirit o£
the government, and adopts in bis own lamily the customs hft

sees elsewhere established. As the laws are very severe and exe-

cuted on the spot, they arc afraid iost the liberty of women
should expose them to danger. Th°ir quarrels, indiscretions,

repugnancies, jealousies, piques, and that art, in fine, whict
little souls have of interesting great ones, would be attended

there with fatal consequences.

Besides, as princes in those countries make a sport of

human nature, they allow themselves a multitude of women

;

and a thousand considerations oblige them to keep those

women in close confinement.
' In republics women are free by the laws, and restrained by
manners ; luxury is banished from thence, and with it cor-

ruption and vice.

In the cities of Greece, wlicrc they were not under the

restraint of a religion ivliich dcchires that even amongst men
regularity of manners is a part of virtue ; where a blind pa^
sion triumphed with a boundless insolence, and love appeared

only in a shape which we dare not mention, while marriage

w'js considered as nothing more than simple friendship ;*

such was the virtue, simplicity, and chastity of womeji in

those cities, that in this respect hardly any people were' evte

known to have had a better and wiser polity. 'f

CHAP. X.

Of the domestic Tribunal among the Roimns,

THE Romans had no particular magistrates, like thei

Greeks, to inspect the conduct of women. The Censors had;

not an eye over them, but as over the rest of the republic.

* “ In respect to true love, sai/s Phdarch, the women have nothing to

say to it.” In his Treatise of Love, p. 600. He spoke in the style of his

time. See Xenophon in the dialogue intituled Hiero.

V At Athens theie was a patticular magistrate who inspected the
conduct of women.

*
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The institution oi'thc domestic tribunal * supplied the magis-

tracy established among the Greeks.-f

The husband summoned the irite's relations, and tried her

in their presence.;^ This tribunal preserved the manners of

the republic ; and at the same time thoiC very manners main-

tained this tribunal- For it decided not only in respect to

the violation of the laws, but also of manners ; now, in order

to judge of the violation of the latter, manners are requisite.

The penalties inflicted by this tribunal ought to be, and

actually were, arbitrary : for all that relates to manners, and

to the rules of modesty, can hardly be comprised under one

code of laws. It is easy indeed to regulate by laws what wc

owe to others , but it is very difficult to comprise all we owe

to ourselves.

The domestic tribunal inspected the general conduct of

women : but there was one crime, which beside the animad-

version of this tribunal, was likewise subject to a public accu-

sation. This was adultery ; whether that in a republic so

great a depravation of manners interested the government ;
or

whether the vvite's immorality might render the husband sus-

pected ; or whether, in fine, they were afraid lest even honest

people might chuse that this crime should rather be concealed

than punished.

CHAP. XL

In what manner the InstitiUiom changed at Rome, together

with the Government.

AS manners were supported by the domestic tribunal, they

were also supported by the public accusation ; and hence it is

* Romulus instituted this tribunal, as appears from Dionysius

Halicarnass. book 2. p. 96.

p See in Livy, book 39, the use that was made of this tribunal at the

time of the conspiracy of the Bacchanalians; they gave the name
of conspiracy against the republic fo assemblies, in which the morals

of women and young people were debauched.

I It appears from Viont/s. Hulkam. lib. 2. that Romulus’s Instilulion

was, that in ordinary cases the husband should sit as judge in the pre-

sence of the wife's relations, but that in heinous crimes he should de-

termine m conjunction with five of them. Hence VIptan tit. 6. § 9>

12, and 13, distinguislies in respect to the different judgments of maiy
iiers between those which he calls important, and those which are less

30
. ^1(11107 cs, keiores.
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that these two things fell together with the public inanneri^jp

and ended with the republic.*

The establishing ot‘ perpetual questions, that is, the division

of jurisdiction among the pieetors, and the custom gradually,

introduced of the pra'tors determining all causes themselves,

weakened the use of the domestic tribunal. This appears by
^

the surprize of historians, who look upon the decisions which
Tiberius caused to he gi\en by this tribunal, as singular fact^^^

and as a renewal of the ancient course of pleading.

The establishment of monarchy and the change of raanne^-^
,

put likewise an end to public accusations. It might be aj,.
^

preheiided lest a dishonest man, affronted at the slight shown
him by a woman, veKcd at her refusal, and irritated even by
her virtue, should form a design to destroy her. The Julian

law ordained that a w'oman sliould not be accused of adultery^

till after her husband had been charged with favouring h%
^

irregularities; which limited greatly, and annihilated, as it.

were, this sort of accusation.^;

Se.v'tus Quintus seemed to have been desirous of rcviviiitr

the public accusation.§ But there needs very little rellection,

to see, that this law w ould be more improper in such a mo,,

.iTdAxaVr US' iViif, J'Ak’iV Ap <r.vy’ uvA\n';

CHAP. XII.

Of the Guardianship of Women among the Romans.

r

THE Roman laws subjected women to a perpetual guap.^

dianship, e.vcept they were under cover and subject to the aiiJ'

thority of a husband.
||

This guardianship was given to tl^e'

nearest of the male relations ; and by a vulgar expression^ it

appears they were very much confined. This was proper ft)r

a republic, but not at all necessary in a monarchy.**

* Jiidicio de moribns (quod antea quidsm ia antlquU legibtis positum cruf^

7ion autem frequentabuiur) penitus ahohlo, leg. 11. Cod. dc repud.

+ judteia extj'iiordimiria.

I It was entirely abolished by Constanline :
“ It is a shame," say

“ he, that settled marnages should lie disturbed by tlie presumption of,

strangers."

§ Sextus Quintus ordained, that if a husband did not come and maljg

his complaint to him of his wife’s infidelity, he should be put to deat|i.

See Lcti.

II
Nisi comenissent in murmm viri.

ir Ne sis 7mhi patruHs oro.

The Papian law ordained, under Augustus, that women who li^i

borne three children should be exempt from this tutelage.
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That the women among the ancient Germans were likewise

miller a jierpetiial tutelage, appears from the different codes

of the Laws of the Barbarians.'*' This custom was communi-
cated to the monarchio.5 founded by those people ; but was

not of a long duration.

CHAP. XIII.

Of the punishments decreed by the Emperors against the Incon-

tinency of JVomen.

THE Julian law ordained a punishment against adultery.

But so far was this law, any more than those afterwards made
on the same account, from being a mark of regularity of

manners, that on the contrary it was a proof of their, depra-

vation.

T’he whole political system in respect to women received a

change in the monarchical state. The question was no longer

to oblige them to a regularity of manjicrs, but to punish their

crimes. That new laws were made to punish their crimes,

was owing to their leaving those transgressions unpunished,

which wore not of so criminal a nature.

The frightful dissolution of manners obliged indeed the

emperors to enact laws in order to put some stop to lewdnes..

;

but it was not their intention to establish a general reforma-

tion. Of this the positive facts related by historians are a

much stronger proof than all these laws can be of the con-

trary. We may see ui Dio the conduct of Augustus on this

occasion, and in what manner he eluded, both in his prastorian

and censorian office, the repeated instances that were made
him,+ for that purpose.

It is true, that we find in historians very rigid sentences,

passed in the reigns of Augustus and Tiberius against the

lewdness of some Roman ladies ; but by showing us the spirit

This tutelage v. as by the Geniians called Uluntlebiirdium.

f Upon their bringing before Imi a young man, who bad married a
woman with whom he had before carried on an illicit commerce, he hesi-

l.ited a long while, not daiing to approve or to punish these things. At
leiigtlireooilcctiiiglumself, “ Seditkoii," sayshe," havebeenthecauseofvery

fircutciils, Idusforj^et them.” Diu, book 54. The senate havingdesiredhim
to give ihem some regulations in respect to women’s morals, he evaded
their petition by telling them, that they should chastise their wives in

tlie same manner as he did his ; upon which they desired him to \.T1

them how he h&haved to his wife '? (I think a very indiscreet question.)
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of those reigns, at the same time (hey demonstrate the spirit

of those decisions.

The principal design of Augustus and Tiberius -was, to

punish the dissoluteness of their relations. It was not their

immorality they punished, but a particular crime of impiety
‘

or high treason^ of their own invention, which served to pro-
mote a respect for majesty, and answered their private revenge.

Hence it is that the Roman historians inveigh so bitterly

against this tyranny.

The penalty of the Jidiun law was smalLj- The emperors
insisted, that, in passing sentence, the judges should increase'

the penalty of the law. This was the subject of the invec-

tives of historians. Tliey did not examine whether the women
were deserving of punishment, but whether they had violated

the law, in order to punish them.

One of the most tyrannical proceedings of Tiberius, j; was
the abuse he made of the ancient laws. When he wanted to

c.xtend the punishment of a Roman lady beyond that inflicted;

by the Julian law, he revived the domestic tribunal.^

These regulations in respect to women concerned only sena-;

torial families, but not the common people. Pretences were

wanted to accuse the great, which were constantly furnished

by the dissolute behaviour of the ladies.

In fine, what I have above observed, namely, that regu?

lari:y of manners is not the principle of monarchy, was never

beyer verified than under those first emperors ; and whoever .

doubts of it need only read Tacitus, Suetonius, Juvenal., orti

Martial.

CHAP. XIV.

Suniptuarj/ Laws among the Romans.

WE have spoken of public incontinency, because it

the insepai able companion of luxury. If we leave the motions^

'

' CuliKun inter viros et feeminas vulgatum gravi nomine Isesarura'

riligioiunn appellando, clementiain majorum suasque ipse leges egre-

diebatur, Tacit. Annal. lib. 3. “
. ^

f This law is given in the Digest ; but without mentioning the pet

'

nalty. It is supposed it was only relegatio, because that of incest was
only de.portatio. Leg. si quis viduain, ff. de qurest.

I Proprium id Tibeno fuit scaelera nuper reperta piiscis verbis obte-

gere. Tacit.

§ Adulteni gvaviorem posnam deprecatus, ut exemplo majorum pro-

pmqnis suis ultra duccntesiinum lapidem removerelur, suasil. Adultero

Manlio IlaliH atquc Afiicii inter^iclum est, Tacit. Annal, lib. 2.
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of the heart at liberty, how shall we be able to restrain the

weaknesses of the mind ?

At Rome, besides the general institutions, the censors pre-

vailed on the magistrates to enact several particular laws for

maintaining the frugality of women. This v/as the design of the

Fannian, Llcinian, and Oppian laws. We may see in Liv^j*

the great ferment the senate was in, when the women insisted

upon the revocation of the Oppian law. The abrogation of

this law is fixed upon by V'alerius rVIaximus as the period

from whence we may date the luxury of the Romans.

CHAP. XV.

Of Dowries and Nuptial Advantages in different Constitutions.

DOWRIES ought to be considerable in monarchies, in

order to enable husbands to support their rank and the esta-

blished luxury. In republics, where luxury should never

reign,t they ought to be moderate ; but there should be

hardly any at all in despotic governments, where women are

in some measure slaves.

The community of goods introduced by the French Id'vs

.Jbetween man and wife, is ex'tremely well adapted to a monar-

chical government ; because the women are thereby interested

in domestic affairs, and compelled, as it were, to take care of

their family. It is less so in a republic, where women are

possessed of more virtue. But it would be quite absurd in

despotic governments, where the women themselves generally

constitute a part of the master’s property.

As women are in a state that furnishes sufficient induce-

ments to marriage, the advantages which the law gives them
over the husband’s property, are of no service to society. But
in a republic they would be extremely prejudicial, because

riches are productive of luxury. In despotic governments

the profits accruing from marriage ought to be mere subsist-

ence, and no more.

* Decad IV. lib. 4.

t Marseilles was the wisest of all the republics in its time; here it

was ordained that dowries should not exceed one hundred crowns in

money, and five in cloaths, as Strabo observes, Itb. 4.
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CHAP. XVI.

An excellent Custom of the Samniles.

\

THE Samnites had a custom which in so small a republic,

and especially in their situation, must have been productive,

of admirable effects. The young people were all convened in'

one place, and their conduct was examined. He that was/

declared the best of the whole assembly, had leave given him
to take which girl he pleased for his wife ; the second beist

chose after him ; and so on.* Admirable institution ! The
only recommendation that young men could have on this oc-

casion, was their virtue, and the services done their country.

He who had the greatest share of these endowments, chose

^hich girl he liked out of the whole nation. Love, beauty,

chastity, virtue, birth, and even wealth itself, were all, in^

some measure, the dowry of virtue. A nobler and grander

recompense, less chargeable to a petty state, and more capable

of influencing both sexes, could scarce be imagined.

The Samnites were descended from the Lacedaemonians :i

and Plato whose institutes are only an improvement of those^’

of Lycurgus, enacted nearly the same law.j-

CHAP. XVII.

Of Female Administration.

IT is contrary to reason and nature that women should.^

reign in families, as was customary among the Egyptians

but not that they should govern an empire. In the former

case the state of their natural weakness docs not permit them/

to have the pre-eminence , in the latter their very weakness^

generally gives them more lenity and moderation, qualifica-'*

tions fitter for a good administration, than roughness aiids

severity. 3

In the Indies they are very easy under a female govern-i

ment ; and it is settled that if the male issue be not of a'

mother of the same blood, the females born of a mother of the

* Fragment of Nicolaus Damascenus, taken from Stoba:us in the col-

lection of Constantine Porphyrogenitus.

t'kle even permits them to Inye a moic frequent interview with one

another.
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blood-royal must succeed.*- And then they have a certain

number of persons who assist them to bear the v,-eight of the

government. According to hir. Smith,-}- they are very easy

in Africa under a female administration. If to this we add

the e.Kample of England and Russia, we shall find that they

succeed alike both in moderate and despotic governments.

BOOK VIII.

Q,r the corruption of the principles of

THE three governments.

CHAP. I.

General Idea of this Booh.

T'hE corruption of this government generally begins with

that of the principles.

CHAP. II.

Of the Corruption of the Principles of Democracy.

THE principle of democracy is corrupted not only when
the spirit of equality is extinct, but likewise -when they fall

into a spirit of extreme equality, and when each citizen -would

fain be upon a level with those whom he has chosen to com-
mand him. Then the people, incapable of bearing the very

power they have delegated, want to manage every thing them-
selves, to debate for the senate, to execute for the magistrate,

and to decide for the judges.

When this is the case, virtue can no longer subsist in the

republic, The people are desirous of exercising the functions

Edifying Letters, 14tli collection.

t -Voyage to Guinea, part the second, of the kingdom of AnEoU, 'on
the Golden Coast.
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of the magistrates, who cease to be revered. The delibera-'

tions of the senate are slighted ; all respect is then laid aside'

for the senators, and consequently for old age. If there is no
more respect for old age, there will be none presently for pa-

rents ; delerence to husbands will be likewise thrown off, and
submission to masters. Tliis licentiousness will soon become
general

;
and tjie trouble of command be as fatiguing as that

of obedience. IVivcs, children, slaves svill shake off all sub-

jection. No longer will there be any such things as manners,

order or virtue.

We find in Xenophons banqnet a very lively description of

a republic in which the peojile abused their equality. Each
guest gives in his turn the reason why he is satisfied.

“ Content I am,” says Chamides, “ because of my poverty.

When I was rich, I was obliged to pay my court to informers,

knowing I was more liable to be hurt by them, than capable of
^oing them harm. The republic constantly demanded some new
lax ofme; and I could not decline paying. Sittce I am grown
poor, I have acquired authority ; nobody threatens me ; I rather

threaten others. I can go or stay where I please. The rich

already rise from their seats and give me the way. I am a

Imig, I was before a slave : I paid (axes to the republic, now
it maintains me : I am 710 longer afraid of losing : but I hope

to acquire."

The people fall into this misfortune, when those in whom
thoy confide, desirous of concealing their own corruption,

endeavour to corrupt them. To disguise their own ambitmn.j,

they speak to them only of the grandeur of the state
;

to con-

ceal their own avarice, they incessantly flatter theirs.

The corruption will increase among the corrupters, and
likewise among those who are already corrupted. The people

will divide the public money among themselves, and having

added the administration of affairs to their indolence, will be
for blending their poverty with the amusements of luxury.

But with their indolence and luxury, nothing but the public

treasure tvill be able to satisfy their demands.

We must not be surprised to see their suffrages given for

money. It is impossible to make great largesses to the people

without great extortion ; and to .pompass this, the state must

be subverted. The greater the advantages they seem to de-

rive from their liberty, the nearer thfey approach towards -the

critical moment of losing it. Petty tyrhhts arise, who have

all the vices of a single tyrant. The small remains of liberty

soon become unsupportable ; a single tyrant starts up, and

the people are stripped of every thing, even of the profits of

their corruption.
*
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Democracy lias, therefore, two excessc.s to avoid, the spirit of

inequality, which leads to aristocracy or monarchy ; and the

spirit of extreme equality, which leads to despotic power, as

the latter is completed by conquest.

True it is, that those who corrupted the Greek republics,

did not always become tyrants. This was because they had

a greater passion for eloquence than for the military art.

Besides there reigned an implacable hatred in the breasts of

the Greeks against those who subverted a republican govern-

ment ; and for this reason anarchy degenerated into annihila-

tion, instead of being changed into tyranny.

But Syracuse being situated in the midst of a great number

of petty states, whose government had been changed from

oligarchy to tyranny ;
* and being governed by a senate f

scarce ever mentioned in history, underwent such miseries as

are the consequence of a more than ordinary corruption.

This city, ever a prey to licentiousness or oppression, equally

labouring under the sudden and alternate succession of liberty

and servitude, and notwithstanding her external strength,

constantly determined to a revolution by the least foreign

power ; T’his city, I say, had in her bosom an immense mul-

titude of people, whose fate it was, to have always this cruel

alternative, either of cliusing a tyrant to govern them, or of

acting the tyrant themselves.

CHAP. III.

OJ' the Spirit of extreme Ecjmlity.

AS distant as heaven is from earth, so is the true spirit of

equality from that of extreme equality. The former does not

imply that every body should command, or that no one should

be commanded, but that we obey or command our equals. It

endeavours not to shake off the authority of a master, but that

its masters should be none but its equals.

* .See Plutarch in the lives ofTimoleon and Dio.

f It was that of the Six hundred, of whom mention is made by Dio-

donis.

t Upon the expulsion of the tyrants, they made citizens of strangers

and mercenary troop.s, wliich gave rise to civil wars, Arisiot. Foht. lib.

5, cap. 3. the people having been the cause of the victory over tlie

Athenians, the republic was changed, ibid. cap. 4. The passion of two
young magistrates, one of whom carried off the other’s boy, and in re-

venge the other debauched his wife, was attended with a cliange ,n' the

form of this republic, ibid. lib. 7. cap. 4.
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In the state of nature, indeed, all men arc born equal ; but

they cannot continue in this equality. Society makes them

lose it, and they recover it only by the protection of the laws.

Such is the difference between a well regulated democracy,

and one that is not so, that in the former men are equal only

as citizens, but in the latter they are equal also as magistrates,

as senators, as judges, as fathers, as husbands, or as masters.

The natural’ place of virtue is near to liberty ; but it is no.t

nearer to e.Kcessive liberty than to servitude.

CHAP. IV.

Particular Cause of the Corruption of the People.

GREAT success, especially when chiefly owing to the

^people, intoxicates them to such a degree that it is impossible

to contain them within bounds. Jealous of their magistrate.^,

they soon become jealous likewise of the magistracy ; enemies

to those who govern, they soon prove enemies also to the con-

stitution. Thus it was that the victory over the Persians in

the straits of Salarais corrujited the republic of Athens ;
* and

thus the defeat of the Athenians ruined the republic of

Syracuse,f
Marscilles never experienced those great'transitions from

lo'^^ness to grandeur ; this was owing to the prudent conduct

of that repuldic, who always preserved her principles.

CHAP. V.

Of the Corruption of the Principle of Aristocracy.

ARISTOCRACY is corrupted if the power of the nobles

becomes arbitrary : when this is the case, there can no longer

be any virtue either in the governors or the governed.

If the reigning families observe the laws, it is a monarchy
with several monarchs, and in its ow» nature one of the most
excellent ; for almost all these monarchs are tied down by the

laws. But w'hen they do not observe them, it is a despotic

state swayed by a great many despotic princes.

In the latter case, the republic consists only in the nobles.

' Aristot. Polit. lib. 5. cap. 4. t Ibid.
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The body ^verning is the republic ; anti the hotly governed

is the despot.e state ;
which forms two of the most hetero-

geneous bodies ill the world.

The extremity of corruption is when the power of the

nobles becomes hereditary ; for then they can h.ardly have

any moderation. If they arc only a few, their power is greater,

but their security less ; if they are a larger number, their

power is less, and their securit}'^ greater : insomuch that

power goes on increasing, and security diminishing, up to the

very despotic prince who is encircled with, excess of power and

danger.

The great number, tlicrefovc, of nobles in an hereditary

aristocracy renders the "oveinment less violent : but as there

is less virtue, they fall into a spirit of supinencss and negli-

gence, by wbicb tlic state loses all its strengtli and activity ."j*

An aristocracy may maintain the full I’igoiir of its constitu-

tion, if the laws bo such as arc apt to render tlie nobles more

sensible of the perils and fatigues, than of the pleasure of

command : and if tlic government be in such a situation as to

have something to dread, while security shelters under its

protection, and uncertainty threatens from abroad.

As a certain kind of conndence forms the glory and stability

of monarchies, republics on the contrary must have something

to apprehend, j A fear of the Persians supported the laws

of Greece. Carthago and Rome were alarmed, and strength-

ened by each other. Strange, that the greater security those

^states enjoyed, the more, like stagnated waters, they were

subject to corruption !

CHAP. VI.

Of the Corruption of the Prineiple of Monarchy.

AS democracies are subverted when the people despoil the

senate, the magistrates, and judges, of their functions : so

monarchies are corrupted when the prince insensibly deprives

societies or cities of their privileges. In the former case the

* The aristocracy is changed into an oligarchy.

t Venice is one of those republics that has enacted the best laws for

correcting the inconventencies of an hereditary aristocracy.

I Justin attributes the extinction of Athenian virtue to the death of

Epaminondas. Having no farther emulation, they spent their revenues
tn feasts, /regticntius ccenum, quant castra vitentes. Then it was thar the

Macedonians emerged from obscurityfl. 6.
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multitude Usurp the power, in the latter it is usurped by a
single person.

^
“ The destruction of the dynasties of Tsin and Soui," says

a Chinese author, “ was owhig to this ; the princes, instead of
confining themselves like their ancestors, to a general inspection,

the only one worthy of a sovereign, wanted to govern every

thing immediately by themselves.''’*

The Chinese author gives us in this instance, the cause of

the corruption of almost all monarchies.

Monarchy is destroyed, when a prince thinks he shows a
greater e.'tertion of power in changing than in conforming to,

the order of things ; when he deprives some of his subjects of

their hereditary employments to bestow them arbitrarily upon
others ; and when he is fonder of being guided by fancy than
judgment.

Again, it is destroyed, when the prince directing every

thing entirely to himself, calls the state to his capital, the

^capital to his court, and the court to his own person.

It is destroyed in fine, \irhen the prince mistakes his autho-

rity, his situation, and the love of his people ; and when he
is not fully persuaded that a monarch ought to think himself

secure, as a despotic prince ought to think himself in danger.

CHAP. VII.

The same Snhjecl continued.

THE principle of monarchy is corrupted, when the first

dignities are marks of the first servitude, when the great men
are deprived of public respect, and rendered the low tools of

arbitrary power.

It is still more corrupted, when honour is set up in contra-

diction to honours, and when men are capable of being loaded

at the very same time with infamy]- and with dignities.

' Corapileraent of works made under ihe Mings, related by father

Du Ilalde.

f Under the reign of Tiberius statues were erected to, and triumphal

ornaments conferred on, informers ;> which debased these honours to

such a degree, that those who had really merited them disdained to

accept of them. Frag, of Dio, book 59, taken from the extract of virtues

and vices, by Constantine Porpbyrog. See in Tacitus in what manner

Nero, on the discovery and punishment of a pretended conspiracy, be-

stowed triumphal ornaments on Petronius Turpilianus, Nerva, and

Tigellinus. Annal. look 14. See likewise how the generals refused to

serve', because they contemned the military honours, pennd^a/is iriumphi

insigmbus, T.acit. Annal. hook P3.

VflT T T
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It is corrupted wlien tlic prince changes his justice into se-

verity ; when he puts, like the Homan emperors, a Medusa’s

head on his breast ; and when he assumes that menacing and

terrible air which Commodiis ordered to be given to his

statues. -j*

Again, it is corrupted, when mean and abject souls grow

vain of the pomp attending their servitude ; and imagine that

the motive which induces them to be entirely devoted to their

prince, e.vcmpts them from all duty to. their country.

But if it hS true (and indeed the experience of all ages has

shown it), that in proportion as the power of the monarch be-

comes boundless and immense, his security diminishes ; is the

corrupting of this power, and the altering of its very nature,

a less crime than that of high treason again.st the prince ?

CHAP. VIII.

Danger of the Corruption of the Principle of monarchical

Government.

THE danger is not when the state passes from one mode-

rate to another moderate government, as from a republic to a

monarchy, or from a monarchy to a republic ; but when it

precipitates from a moderate to a despotic government,

c.».AIost of the European nations are still governed by the

principles of morality. But if from a long abuse of pow'er, or

the fury of conquest, despotic sway should prevail to a certain

degree ; neither morals nor climate would be able to withstand

its balefitl influence : and then human nature would be ex-

posed, for some time at least, even in this beautiful part of the

world, to the insults with which she has been abused in the

other three.

CHAP. IX.

How ready the Nobility are to defend the Throne.

THE English nobility buried themselves with Charles the

first, under the ruins of the throne; and before that time,

In this slate the Prince knew extremely well the principle oPKis
government. t 'Berodian.
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when Philip the KononiJ rnihavmuvd to teiwpf: the Pi-ench with #

the allurement of liberty, the crown was constantly supported

by a nobility who think it an honour to obey a king, but

consider it as the lowest disgrace to share the power with the

people.

The house of Austria has ever used her endeavours to

oppress the Hvingarian nobility ; little thinking how service-

able that very noliility rvculd be one day to her. She would,

fain have drained their country of money, of which they had
no plenty ; but took no notice of the men, with whom it

abounded. When princes combined to dismember her domi-

nions, the several parts of that monarchy fell motionless, as it

were, one upon another. No life was then to be seen but iii

those very nobles, who resenting the affronts offered to the

sovereign, and forgetting the injuries done to themselves, took

up arms to avenge her cause, and considered it as the highest -

glory bravely to die and to forgive.

VIIAP. X.

Of the Corruption of the Principle of despotic Government.

'-'IH'E principle of despotic government is subject to a con.

tinual corruption, because it is even in its nature corrup^,.->

Other governments are destroyed by particular accidents,

which do violence to the principles of each constitution ; this

is ruined by its own intrinsic imperfections, when some acci-

dental causes do not prevent the corrupting of its principles.

It maintains itself therefore only when circumstances drawi\

from the climate, religion, situation, or genius of the people,

oblige it to conform to order, and to admit of some rule. By
these things its nature is forced without being changed ; its

ferocity remains ; and it is made tame and tractable only for

a time.

I 2
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CHAP. XI.

Natural Effects of the Goodness and Corruption of the Prin-

ciples of Government.

WPIEN once the principles of government are corrupted,

the very best laws become bad, and turn against the state;

but when the principles are sound, even bad laws have the

same effect as good
; the force of the principle draws every

thing to It.

The inhabitants of Crete used a very singular method, to

keep the principal magistrates dependent on the laws, which

was that of Insurrection. Part of the citizens rose up in

arms,* put the magistrates to flight, and obliged them to re-"'

turn to a private life. I'his was supposed to be done in

consequence of the law. One would have imagined that an

institution of this nature, which established sedition, to hinder

the abuse of power, would have subverted any republic what^

soever ;
and yet it did not subvert that of Crete. The reason

is this.f

When the ancients would express a people that had the

strongest affection for their country, they were sure to mention

jbe inhabitants of Crete ; Our Country/, said Platoj a name

so dear to the Cretans. They called it by a name which sig-

nifies the love of a mother for her children. § Now the love

of our country sets every thing to right.

The laws of Poland have likewise their Insurrection

:

but

the incoiivcniencles thence arising plainly shew that the people

of Crete alone were capable of using such a remedy with

success.

The gymnic exercises established amongst the Greeks, had

the same dependance on the goodness of the principle of

government. “A was the Lacedremonians and Cretans,’' said

Plato,
II

“that opened those celebrated academies which gave

them so eminent a rank in the world. Modesty at frst was

alarmed; hut it yielded to the public utility.'” In Plato’s

* Aristot. Polit. book 2. chap. 10.

t They always united immediately against foreign enemies, which
was called Si/ncretism. Pint. Mor. p. 88.

I llepuli. lib. 9.

§ Plutarch’s Morals, treali.se whether ii mnn mlvmeed in years mffil-to
meeildtc leiiti jiiibhe uff'airs.

II I’l'pub. lib. bj.
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time these institutions were ailmirable

:*

as they had a rela-

tion to a very important object, which was the military art.

But when virtue fled from Greece, the military art was de-

stroyed by these institutions
;
people appeared then on the

arena, not for improvement, But for debauch
.-f

Plutarch informs us j; th* the Romans in his time were of

opinion, that those games had been the principal cause of the

slavery, into which the Greets w'ere fallen. On the contrary,

it was the slavery of tlie Greeks that corruprted those exercises.

In Plutarch’.s time, ^ their fighting naked in the parks, and
their wrestling, infected the young people with a spirit of

cowardice, inclined them to infamous passions, and made them
mere dancers. Bur under Epaminondas the exercise of

wrestling made the Thebans win the famous battle of

Leuctra.
||

There are very few laws which are not good, while the

state retains its principles : here I may apply what Epicurus
o said of riches ;

it is not the liquor, but the vessel, that is cor-

rupted.

CHAP. XII.

The same Subject continued.

IN Rome the judges were chosen at first from the order of,

senators This privilege the Gracchi transferred to the

knights ;
Drusus gave it to the senators and knights ; Sylla

to the senators only : Cotta to the senators, knights, and

public treasurers ; Caisar excluded the* latter ; Antony made
decuries of senators, knights, and centurions.

When once a republic is corrupted, there is no possibility

* The Gymnic art was divided into two parts, dancing and wrestling.

In Crete they had the armed dances of the Curetes; at Sparta they had
those of Castor and Pollux; at Athens the armed dances of Pallas,

which were extremely proper for those that were not yet of age for

military service. Wrestling is the image of war, said Plato, of laws

look 7. He commends antiquity for having established only two dances,

the pacific and the Pyrrhic. See hoHv the»!a.tter dance was applied to-

the military art, Tlato, ibid. ^

Aut libidinosic

Ladaas Lacedtemonis pdastras. Mart, lib, 4. ep. 55.

I Plutarch’s Morals, in the treatise intituled Questions concerning the

affairs of the Homans. .

§ Ibid.

j)
Plutarch’s Morals, Table firoposttioiis, book 2.
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of remedying r.ny of the growing evils, but by removing the

corruption and restoring its lost principles ;
every other cor-

rection is either useless or a new evil. "While Rome ]iic'served

her principles entire, the judicial power might without any

abuse be lodged in the hands of ^nators; hut as soon as this

city became coiiupt, to whatsoevft body that power tvas trans-

ferred, whether to the senate, to the knights, to the treasurers,

to two of those bodies, to all three together, or ^o any other,

matters still went wrong. The knights had no more virtue

than the senate, the treasurers no more than the knights, and

these as little as the centurions.

After the people of Rome had obtained the privilege of

sharing the magistracy with the Patricians, it was natural to think

that their flatteicrs would immediately become arbiters of the

government. Rut no such thing ever happened.—It was obser-

vable that the very people who had rendered the plebeians

capable of public offices, ever fixed their choice upon the

patricians. Because they were virtuous, they were magnani--

mous ; and because they were free, they had a contempt of

power. Rut when their morals were corrupted, the more

power they were possessed of, the less prudent was their con-

duct, till at length, upon becoming their own tyrants and

slaves, they lost the strength of liberty to fall into the weak-

ness and impotency of licentiousness.

CHAP. XIII.

The Effect of an Oath among virtuous People.

THERE is no nation, says Livy,* that has been longer

uncorrupted than the Romans ; no nation where moderation

and poverty have been longer respected.

Such was the influence of an Oath among those people, that

nothing bound them stronger to the Jaws. They often did

more for the observance of an oath, than they would ever have

performed for the thirst of glory or for the love of their coun-

try.

When Quintus Cincinnatus the consul wanted to raise an
army in the city against the JEqui and the Volsci, the tribunes

opposed him. “ Wellf said he, “ let all those who have taken
“ an oath to the Consul of the preceding year, march under my

•’ Book i.»
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lanner.' in vain did the tribunes cry out that this oath

was no longer binding ; and tliat when they tool; it, Quintus

was but a private person : the people were more religious than

those who pretended to direct them ; they would not listen to

the distinctions or etjuivocations of the tribunes.

IVlieii the same people thought of retiring to the Sacred

Mount, they felt some remorse from the oath they had tahen

to the Consuls, that they would follow them into the field.f

They entered then into a design of killing the Consuls; but

dropped it when they were given to understand that their

oath would still be binding. Now it is easy to judge of tbc

notion they entertained of the violation of an oath, from the

crime they intended to commit.

After the battle of Caima;, the people were .seized with such

a panic, that they would fain have retired to Sicily. But
Scipio having prevailed upon them to swear they would not

stir from Rome, the fear of violating this oath surpassed all

other apprehensions. Rome was a ship held by two anchors,

religion and morality, in the midst of a furious tempest.

CHAT. XIV.

IIow the smallest Change of the Constitution is allcndcd with

the Ruin oj its Principles.

ARISTOTLE mentions the city of Carthage as a well

regulated republic. Polybius tells us,| that there was this

incon-^niency at Carthage in the secoyd Punic war, that the

senate 'had lost almost all their authority. We are informed

by Livy, that when Plannibal returned to Carthage, he found

that the magistrates and the principal citizens nad abused

their power, and converted the public revenues to their private

emolument. The virtue, therefore, of the magistrates, and the

authority of the senate, both fell at the same time ; and all

was owing to the same cause.

Every one knows the wonderful effects of the censorship

among the Romans. There was a time when it grew bur-

thensome ; but still it was support^ because there was more

luxury than corruption. Claudius § weakened its authority,

by which means the corruption became greater than the

Livy, Book 3. f Ibid. Book 3.

t About a hundred years after.

§ See Book chap. 12.
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luxury, and the censorship d'vindled away of itself.*' After-

various interruptions and resumptions, it was entirely laid

aside till it became tiltogctlicr useless, that is, till the reigns

of Augustus and ( 'laudius.

CHAP. XV.

Sure Mdhoih ofpreserving the three Principles.

I SHALL not be able to make myself rightly understood,

till the reader has perused the four following chapters.

C H A P. XVI.

Distinctive Properties of a Republic.

IT is natural for a republic to have only a small territory

;

otherwise it cannot long subsist. In an e.xtensive republic

there are men of large fortunes, and eonsequcntly of less

moderation
;

there are trusts too considerable to be placed in

any single subject ^ he has interests of his own ; he soon begins

to think that he may be happy and glorious, by oppressing

ms fellow citizens ; and that he may raise himself to grandeur

on the ruins of his country.

In an extensive republic the public good is sacrificed to a

thousand private views ; it is subordinate to exceptioift, and
depends on accidents. In a small one, the interest of the

public is more obvious, better understood, and more within

the reach of every citizen ; abuses have less extent, and of

course are less protected.

The long duration of the republic of Sparta was owing to

her having continued in the same extent of territory after all

her wars. The sole aim of Sparta was liberty
;
and the sole

advantage of her liberty, glory.

It was the spirit of tlfc- Greek republics to be as contented

with their territories, as with their laws. Athens was first

fired with ambition and gave it to Lacedaemon ; but it was an
ambition rather of commanding a free people, than of govern-

See Dio, book 38. Cicero’s life in Plutarch, Cicero to Atticiis,

Book 4tli, Letter 10 and 15. Ascomus ow Cicero de divinatioiie.
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in O' slaves; rather of directing than of breaking the union.

jAU was lost upon the starting up of monarcliy, a government
whose spirit is more turned to increase of dominion.

Excepting particular circumstances, it is difficult for any
other than a republican government to subsist longer in a

single town. A prince of so petty a state would naturally

endeavour to oppress his subjects, because his power would be

great, while the means of enjoying it or of causing it to be

respected, would he inconsiderable. The consequence is, he
would trample upon his people. On the other hand, such a

prince might be easily crushed by a foreign or even a domestic

force ; the people might every instant unite ainl rise up
against him. Now as soon as the sovereign of a single town
is e.xpelled, the quarrel is over; but if he has many towns, it

only begins.

CHAP. XVII.

Distinctive Properties of a Monarchy.

A MONARCHICAL state ought to be of a moderate

extent. Were it small, it would form itself into a republic

:

we,|;e it very large, the nobility, possessed of great estates, far

from the eye of the prince, with a private court of their own,

and secure moreover from sudden executions by the laws and

manners of the country, such a nobility, I say, might throw

off their allegiance, having nothing to fear from too slow and
too distant a punishment. •*

Thus Charlemain had scarce founded his empire when he
,

was obliged to divide it ; whether the governors of the pro-

vinces refused to obey ; or whether, in order to keep them,

more under subjection, there was a necessity of parcelling the

empire into several kingdoms.

After the decease of Alexander his empire was divided.

How was it possible for those Greek and Macedonian chiefs,

who were each of them free and independent, or commanders
at least of the victorious bands dispersei throughout that vast

extent of conquered land; how was it possible, I say, for them
to qbey ?

Attila’s empire was dissolved soon after his death ; such a

* As when a petty sovereign supports himself betwixt two great

I'owerS by means of their mutual jealousy; but then he has only a pre-

carious existence,
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number of kiiitrs, ivbo v.xtc no longer under re.straint, could

not resume their fetters.

The sudden establishment of unlimited power is a remedy,

which in those cases may ])rcvcnt a dissolution : but how-

dreadful the remedy, which after the enlargement of dominion,

opens a new scene of misery !

The rivers hasten to mingle their waters with the sea ; and

monarchies lose themselves in despotic power.

CHAP. XVIII.

Particular case of the Spanish Monarchy.

LET not the example of Spain bo produced against me;

it rather proves what I affirm. To jneserve America she

did what even despotic power itself does not attempt, she

destroyed the inhabitants. To preserve her colony, she was

obliged to keep it dependent even for its subsistence.

In the Netherlands, she essayed to render herself arbitrary

;

and as soon as she abandoned the attempt, her pcrplc.xity

increased. On the one hand the Walloons would not be

governed by Spaniards ; and on the other, the Spanish sol-

diers refused to submit to Walloon officers.

In Italy she maintained her ground, merely by exhausting

herself and by enriching tliat country. For those who would

have been jileased to have got rid of the king of Spain, were

not in a humour to refuse his gold.

CHAP. XIX.

Distinctive Properties of a despotic Government.

A LARGE empire supposes a despotic authority in the

person who governs. “Tt is necessary that the quickness of the

prince’s resolutions should supply the distance of the places

they are sent to ; that fear should prevent the remissness of

the distant governor or magistrate ; that the law should be

derived from a single person, and should shift continually,
«•

'*

See tlie history of the United Pibyinces, by Mons. Le Clerc.
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according to the accidents which incessantly multiply in a
state in proportion to its extent.

CHAP. XX.

Consequence of Hie preceding Chapters.

IF it be therefore the natural property of small states to be

governed as a republic, of middling ones to be subject to a

monarch, and of large empires to be swayed by a despotic

prince ; the consequence is, that in order to preserve the prin-

ciples of the established government, the state must be sup-

ported in the extent it has acquired, and that the spirit of this

state will alter in proportion as it contracts or extends its

dimits.

CHAP. XXL

Of the Empire of China,

BEFORE I conclude this book, I shall answer an objection

that may be made to the foregoing doctrine.

Our missionaries inform us that the government of the vast

empire of China is admirable, and that it has a proper mixture

of fear, honour, and virtue. Consequently I must have given

an idle distinction, in establishing the principles of the three

governments.

But I cannot conceive what this honour can be among a

people, who act only through fear of being bastinadoed.*

Again, our merchants arc far from giving us any such

accounts of the virtue so much talked of by the missionaries

;

we need only consult them in relation to the robberies and

extortions of the Mandarines.-}* I likewise appeal to another

unexceptionable witness, the grcai lorjJ Anson.

Besides, Father Perennm's letters concerning the emperor’s

proceedings against some of the princes of the blood | who had
incurred his displeasure by their conversion, plainly shew us

' It is the cudgel that governs China, says Father du Halde.

f Among others, De Lange’s relation.

f Of the Family of Sourmama'; Edifying Letters, 18lh collection.
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a settled plan of tyranny, and barbarities committed by rule,

that is, in cold blood.

We have likewise Monsieur de Mairmi's, and the same

farther Perennins letters on the government of Cltina. I find

therefore that after a few proper questions and answers, the

whole mystery is unfolded.

Might not our missionaries have been deceived by an

appearance of order? Might not they have been struck with

that constant exercise of a single person’s will, an exercise by

which they themselves are governed, and which they are so

pleased to find in the courts of the Indian princes ; because as

they go thither only in order to introduce great changes, it is

much easier to persuade those princes that there are no bounds

to their power, than to convince the people that there are none

to their submission.*

In fine, there is frequently some kind of truth even in errors

themselves. It may be owing to particular, and, perhaps, very

extraordinary circumstances, that the Chinese government is

not so corrupt as one might naturally expect. The climate

and some other physical causes may, in that country, have

had so strong an influence on their morals, as in some measure

to produce wonders.

The climate of China is surprisingly favourable to the pro-

pagation of the human species. The women are the most

prolific in the whole world. The most barbarous tyranny can

put no stoj) to the progress of propagation. The prince

,, cannot say there like Fltaraoh, Lei us deal ‘whehj with them

lest iheij multiply. He would be ratber reduced to Nero’s

wish, that mankind had all but one bead. In spite of tyranny,

China by the force of its climate will be ever populous, and

triumph over the tyrftunical oppressor.

China, like all other countries that live chiefly upon rice,

is subject to frequent famines. When the people are ready

to starve, they disperse in order to seek for nourishment ; in

consequence of which, gangs of robbers are formed on every

side. Most of them are extirpated in their very infancy
;

others swell, and are likewise suppressed. And yet in so

great a number of such distant provinces, some band or other

may happen, to meet with success. In that case they maintain

their ground, strengtbeiv their party, form themselves into a

military body, inarch up to the capital, and place their leader

on the throne.

* See in Father Du Halde how the missionaries availed themselves
of the authority of Canlu to silence the Mandarines, who constantly

declared, that by the laws of the country, no foreign worship could be
established in the empire.
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From the very nature of things, a bad administration is

here immediately punished. The want of subsistence in so

populous a country, produces sudden disorders. The reason

why the redress of abuses in other countries is attended vvith

such difficulty is, because their effects are not immediately

felt ; the prince is not informed in so sudden and sensible a
manner as in China.

The emperor of China is not taught like our princes, that

if he governs ill, he will be less happy in the other life, less

powerful and less opulent in this. He knows that if his

government be not just, he will be stript both of empire and
life.

As China grows every day more populous, notwithstanding

the exposing of children,”^ the inhabitants are incessantly

employed in tilling the lands for their subsistence. This re-

quires a very extraordinary attention in the government. It

is their perpetual concern that every man should have it in

his power to work, without the apprehension of being deprived

of the fruits of his labour. Consequently this is not so much
a civil as a domestic government.

Such has been the origin of those regulations which have

been so greatly c.xtolled. They wanted to make the laws

reign in conjunction with despotic power; but whatever is

joined to the latter loses all its force. In vain, did this arbi-

trary sway, labouring under its own inconveniencies, desire to

bsiettered; it armed itself with its chains, and is become stUl

more teriible.

China is therefore a despotic state, whose principle is fear.

Perhaps in the earliest dynasties, when the empire had not so

large an extent, the government might have deviated a little

from this spirit ; but the case is otherwiSb at present.

* See the order of Tsongtou, for tilling the land, in the Edifying

Letters, 21st collection.
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BOOK IX.

OF LAWS IN THE RELATION THEY BEAR TO A

DEFENSIVE FORCE.

CHAP. I.

In what manner Republics provide for their Safely.

T F a Tepul)llc he small, it Is destroyed by a foreign force

;

if it be large, it is ruined by an internal imperfection.

To this twofold inconvenicncy Democracies and Aristocra-

cies are equally liable, whether they be good or bad. The
evil is in the very thing itself, and no form can redress it.

It is, therefore, very probable that mankind would have

been, at length, obliged to live constantly under the govern-

ment of a single person, had they not contrived a kind of con-

stitution that has all the internal advantages of a rc])ublican,

together with the external force of a monarchical, government.

I mean a confederate republic.

This form of government is a convention by which several

petty states agree to b.ecome members of a larger one, which

they intend to establish. It is a kind of assemblage of so-

cieties, that constitute a new one, capable of increasing by

means of farther associations, till they arrive to such a degree

of power, as to be able to provide for the security of the whole

body.

It was these associations that so long contributed to the

prosperity of Greece. By these the Romans attacked the

whole globe, and by these alone the whole globe withstood

them : for when Rome .^wasoarrived to her highest pitch of

grandeur, it was the associations beyond the Danube and the

Rhine, associations formed by the terror of her arms, ' that

enabled the Barbarians to resist her.

From hence it proceeds that Holland,* Germany, and

* It IS composed of about fifty different republics all different fr om
one another. Slnte. of the Jfmted Provinces, by M. .Taiii'ison.



liooK IX.

—

Chap. 2. 127

the Swiss Cantons, arc considered in Europe as perpetual re-

publics.

The associations of cities were formerly more necessary than

ill our times. A weak defenceless town was exposed to greater

danger. By conquest it was deprived not only of the execu-

tive and legislative power, as at present, but moreover of all

human property.*

A republic oi this kind, able to withstand an external force,

may support itself without any internal corruption ; the form
of this society prevents all manner of inconveniencies.

If a single member should attempt to usurp the supreme
power, he could not he supposed to have an equal authority

and credit in all the confederate states. Were he to have too

great an Influence over one, this would alarm the rest ; were

he to subdue a part, that which would still remain free, might
oppose him with forces independent of those which he had
usurped, and overpower him before he could be settled in his

usurpation.

should a popular insurrection happen in one of the con-

federate states, the others are able to quell it. Should abuses

creep into one part, they are reformed by those that remain

sound. The state may be destroyed on one side, and not on

the other ; the confederacy may be dissolved, and the confe-

derates preserve their sovereignty.

As this government is composed of petty republics, it en-

jeys the internal happiness of each , and with regard to its

external situation, by means of the association, it possesses

all the advantages of large monarchies.

CHAP. II.

That a confederate Government ought to be composed of States

of the same Nature, especially of the republican Kind.

THE Canaanites were destroyed, by reason they were

petty monarchies, that had no union sc ^confederacy- for -their

common defence : And indeed, a confederacy is not’ agreeiihle

to the nature of petty monarchies.

As the confederate republic of Germany consists of free

cities, and of petty states subject to different princes^ 'Cxpe-

* Ci^il liberty, goods, wives, cJiildren, temples, and even burying

places.
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rience shows ns, that it is much more imperfect than that of

Holland and Switzerland.

The spirit of monarchy rs war amj enlargement of domi-

nion
: peace and moderation is the spirit of a rcpubjic._ These

two kinds of government cannot naturally subsist in a confe-

derate republic.

Thus we observe, in the Homan history, that when the

Veientes had chosen a king, they were immediately aban-

doned by all the other petty republics of Tuscany. Greece

was undone as soon as the kings of Macedon obtained a seat

among the Araphyctions.

The confederate republic of Germany, composed of princes

and free towns, subsists by means of a chief, who is, in some

respects, the magistrate of the union, in others, the monarch.

CHAP. III.

Other Requisites vi a confederate Jtejmhfic.

IN the republic of Holland one province cannot conclude

an alliance without the consent of the others. This law,

which is an excellent one, and even necessary in a confederate

republic, is wanting in the Germanic constitution, where it

would prevent the misfortunes that may happen to the whole

confederacy, through the imprudence, ambition, or avarice of

a single member. A republic united by a political confe-

deracy, has given itself entirely up, and has nothing more to

resign.

It is difficult for the united states, to be all of equal power

and extent. The Lycian*' republic was an association of

twenty-three towns ; the large ones had three votes in the

common council, the middling ones two, and the small towns

one. The Dutch republic consists of seven provinces of differ-

ent extent of territory, which have each one voice.

The cities of Lycia
-f-

contributed to the expenses of the

State, according to thf. proportion of suffrages. The pro-

vinces of the united Netherlands cannot follow this proportion,

they must be directed by that of their power.

In Lycia j the judges and town magistrates were elected

by the common council, and according to the proportion al-

ready mentioned. In the republic of Holland they are not

* .Str.tlx), lib. 14. f Ibid, j Ibid
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cbnsen by the common council, but eiich town names its ma-
gistrates, Were I to give a model of an e.vcellent confederate
republic, I should pitch upon that of Lycia.

CHAP. IV.

In what manner despotic Governments proi^e for'T^ir
Sccurihj.

AS republics provide for their security hy uniting, des-

potic governments do it by separating, and by keeping them-
selves, as it were, single. They sacrifice a part of the coun-

try ; and by ravaging and desolating the frontiers, they render

the heart of the empire inaccessible.

. It is a received axiom in geometry, that the greater the

extent of bodies, the more their circumference is relatively

small. This practice therefore of laying the frontiers waste,

is more tolerable in large than in middling states.

A despotic government does all the mischief to itself that

could be committed by a cruel enemy, whose arms it were un-

able to resist.

It preserves itself likewise by another kind of separation,

which is by putting the most distant provinces into the hands

ofH great vassal. The Mogul, the king of Persia, and the

emperors of China, have their feudatories
;

and the Turks
have found their account in putting the Tartars, the Molda-
vians, the Wallachians, and formerly the Transilvanians, be-

tween themselves and their enemies.

CHAP. V.

In what manner a Monarchical Government providesfor its

Security.

A MONARCHY never destroysitself like a despotic go-

vernment. But a kingdom of a moderate extent is liable to

sudden invasions : it must therefore have fortresses to defend

its frontiers ; and troops to garrison those fortresses. The
least spot of ground is disputed with military skill and resolu-

tion. ,, Despotic states make incursions against one another

;

it is monarchies only that wage war.

VOL. I. It
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Fortresses are proper for monarchies ; despotic governments

are afraid of them. They dare not entrust their officers with

such a command, as none of them have any affection for the

prince or his government.

CHAP. VI.

Of the defensive Force of Slates in General.

TO preserve a state in its due force, it must have such an

extent, as to admit of a proportion between the celerity with

which it may be invaded, and that with which it may defeat

the invasion. As an invader may appear on every side, it is

reejuisite that the state should be able to make on every side

its defence ; consequently it should be of a moderate extent,

proportioned to the degree of velocity that nature has

given to man, to enable him to move from one place to ano-

ther.

France and Spain are exactly of a proper extent. They
have so easy a communication for their forces, as to be able to

convey them immediately to what part they have a mind; the

armies unite and pass with rapidity from one frontier to ano-

ther, without any apprehension of such difficulties as require

time to remove.

It is extremely happy for France, that the capital stands

near to the different frontiers in proportion to their weakness

;

and the prince has a better view of each part of his country

according as it is more exposed.

But when a vast empire, like Persia, is attacked, it is se-

veral months before the troops are assembled in a body
;
and

then they are not able to make such forced marches, for that

space of time, as they coiild for fifteen days. Should the

army on the frontiers be defeated, it is soon dispersed, because

there is no neighbouring place of retreat. The victor, meet-

ing with no resistance, advances with all expedition, sits down
before the capital, and Irys %iege to it, when there is scarce

time sufficient to summon the governors of the provinces to

its relief. Those who foresee an approaching revolution

hasten it by their disobedience. For men whose fidelity is

entirely owing to the danger of punishment, are easily cor-

rupted as soon as it becomes distant ; their aim is their own
private interest. The empire is rubverted, the capital taken,
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and the conqueror disputes the several provinces with the

governors.

The real power of a prince does not consist so much in the

facility he meets with in making conquests, as in the difficulty

an enemy finds in attacking him, and, if I may so speak, in

the immutability of his condition. But the increase of

territory obliges a government to lay itself more open to an
enemy.

As Monarehs therefore ought to be endued with wisdom in

order to increase their power, they ought likewise to have an
equal share of prudence to confine it within bounds. Upon
removing the inconveniencies of too small a territory> they

should have their eye constantly on the inconveniencies which

attend its extent.

CHAP. VII.

J Reflexion.

THE enemies of a great prince, whose reign was protracted

to an unusual length, have very often accused him, rather, I

believe, from their own fears, than upon any solid foundation,

oMiaving formed and carried on a project of universal monarchy.

Had he attained his aim, nothing would have been more fatal to

bis subjects, to himself, to his family, and to all Europe.

Heaven that knows our true interests, favoured him more by

preventing the success of his arms, than it could have done

by crowning him with victories. Instead of raising him to be

the only sovereign in Europe, it made him happier by ren-.

dering him the most powerfiil.

The subjects of this prince, who in travelling abroad, are

never affected but with what they have left at home ; who
on quitting their own habitations, look upon glory as their

chief object, and in distant countries as an obstacle to their

return ; who disgust you even by their good qualities, be-

cause they are tainted with so miy;h vanity ; who are capable

of supporting wounds, perils, and falighes, but not of fdre^

going their pleasures ; who are supremely fond of gaiety, and

comfort themselves for the loss of a battle by a song upon the

general ; those subjects, I say, would never have the solidity

requisite for an enterprize of this kind, which ifdefeated in one

counery, would be unsuccessful every where else ; and if once

unsuccessful, would be so for ever.

TT n
A. ^
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CHAP. VIII.

A particular Case in which the defensive Force of a Stale i^

inferior to the offensive.

IT was a saying of the lord of Couci/ to king Charles \-

that the English are never weaker, nor easier overcome than

their own country. The same was observed of the Roman® ?

the same of the Carthaginians; and the same will happen to

every power that sends armies to distant countries, in oriJ®'^

to re-unlte by discipline and military force, those who
divided among themselves by political or civil Interests. T^®
state finds itself weakened by the disorder that still continufs>

and more so by the remedy.

The lord of Coney s maxim is an exception to the genei'iil

rule, which disapproves of wars against distant countries-

And this e.xception confirms likewise the rule, because it tak®®

place only with regard to those by whom such wars are u““

dertaken.

CHAP. IX.

Of the relative Force of States.

ALL grandeur, force, and power are relative. Care the^^®"

fore must be taken that, in endeavouring to increase the

grandeur, the relative be not diminished.

Under the reign of Louis XIV. France was at its high®®*'

pitch of relative grandeur. Germany had not yet produ(!®^

such powerful princes as have since appeared in that country-

Italy was in the same case. England and Scotland were J'®*'

yet formed into one united kingdom. Arragon was not joli)®^

to rastile ; the distant branches of the Spanish monarchy
were weaker .d by it, and weakened it in their turn ; a™
Muscovy was as little knewn "in Europe, as Crim Tartary.
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CHAP. X.

Of the Weakness of neighhoitring States.

WHENSOEVER a state lies contiguous to another that
happens to he ih its decline, the former ought to take parti-
mlar care not to precipitate the ruin of the latter, because this
is^ the happiest situation imaginable ; nothing being so conve-
nient as for one prince to be near another, who receives for
him all the rebuffs and insults of fortune. And it seldom
happens that by subduing such a state, the real power of the
conqueror is as much increased, as the relative is diminished.

BOOK X.

OF LAtVS IN THE RELATION THEY BEAR TO
OFFENSIVE FORCE.

CHAP. I.

Cf offensive Force.

Offensive force is regulated by the law of nations,,

which is the political law of each country considered in its re-

lation to every other.

CHAP. II.

Of War.

THE life of governments is like that of man. The latter

has a right to hill in case of natural defence : the former have
a right to wage war for their own preservation.

In the case of natural defence 1 have a right to kill, be-
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cause my life is in respect to me, what the life of my antago-

nist is to him : in the same manner a state wages war, be-

cause its preservation is like that of any other being.

With indivltluals the right of natural defence does not

imply a necessity of attacking. Instead of attaching they

need only have recoin sc to proper tribunals. '1 hey cannot

therelbre exercise tins right of defence, hut in sudaen cases,

when immediate death would be the consequence of waiting

for the assistance of the laiv. But with states the right of na-

tural defence carries along with it sometimes the necessity

of attacking ; as for instance, when one nation sees that a

continuance of peace will enable another to destroy her, and

that to attack that nation instantly is the only way to prevent

her own destruction.

From thence it follows, that petty states have oftener aright

to declare war than great ones, because they are oftener in the

case of beinti afraid of destruction.

The right therefore of war is derived from necessity and

strict justice. If those who direct the conscience or coun-

cils of princes do not abide by this maxim the consequence

is dreadful ; when they proceed on arbitrary principles of

glory, convenicncy, and utility, torrents of blood must over-

spread the earth.

But above all, let them not plead such an idle pretext as

the glory of the prince; his glory is nothing but pride; it

is a passion, and not a legitimate right. o

It is true the fame of his power might increase the

'•'strength of his government ; but it might be equally increased

by the reputation of his justice.

CHAP. III.

Of the Right of Conquest.

FROM the right of war comes that of conquest ; which is

the consequence of th^t rjglKi, and ought therefore to follow

its spirit.

The right the conqueror has over a conquered people is

directed by four sorts of laws, the law of nature which makes
every thing tend to the preservation of the species ; the law
of natural reason, which teaches us to do to others what we
would have done to ourselves ; ths law that forms political
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societies, whose duration, nature li;js not limited ; and, in

fine, the law derived from the nature of the thing itself. Con-
quest is an acquisition, and carries with it the spirit of pre-

servation and use, not of destruction.

The inhabitants of a conquered country are treated bv the

conqueror one of the four following way.s. Either he continues

to rule them according to their own laws, and assumes to

himself only the exercise of the political and civil government

;

or he gives them new political and civil government ; or he

destroys and disperses the society ; or, in fine, he exterminates

the people.

The first way is conformable to the law of nations now
followed

;
the fourth is more agreeable to the law of nations

followed by the Romans ; in respect to which I leave the

reader to judge how far we have improved upon the ancients.

We must give due commendations to our modem refinements

in reason, religion, philosophy and manners.

The authors of our public law, guided by ancient histories,

without confining themselves to cases of strict necessity, have

fallen into very great errors. They have adopted tyrannical

and arbitrary principles, by supposing the conquerors to be

invested with I know not what right to kill : from thence

they have drawn consequences as terrible as the very prin-

ciple and established maxims whicii the conquerors them-

selves, when possessed of the least grain of sense, never pre-

sumed to follow. It is a plain case, that when the conquest

IS completed, the conqueror has no longer a right to kill, be-

cause he has no longer the plea of natural defence and self- *

preservation.

What has led them into this mistake is, that they imagined

a conqueror had aright to destroy the state; from whence'

they inferred that he had a right to destroy the men that

compose it ; a wrong consequence from a false principle;

For from the destruction of the state it does not at all follow,

that the people who compose it ought to be also destroyed.

The state is the association of men, and not the men them-

selves ; the citizen may jverish, and the man remain.

From the right of killing in the case of conquest, politi-

cians have drawn that of reducing to slavery
; a consequence

as ill grounded as the principlcja ^
There is no such thing as a right of reducing people to

’

slavery, but when it becomes necessary for the preservation of

the conquest. Preservation, and not servitude, is the end of

conquest ;
though servitude may happen sometimes to be a

necessary means of preservation.

Even in that case it is contrary to the nature of things that
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the slavery should be perpetual. The people enslaved ought

to be rendered capable of bcconiiiig subjects. Slavery in con-

quests is an accidental thing. When after the expiration of

a certain space of time all the parts of the conquering state

are connected with the conqutacd nation, by custom, mar-

riages, laws, associations, and by a certain conformity of dispo-

sition ; there ought to bean end of the slavery. For the

rights of the conqueror are founded entirely on the opposition

between the two nations in those very articles, whence preju-

dices arise, and the want of mutual confidence.

A conqueror, therclbre, vvho reduces the conquered people to

slavery, ought always to reserve to himself the means (for

means there arc without number) of restoring them to their

liberty.

These are far from being vague and uncertain notions,

Thus our ancestors acted, those ancestors who conquered the

Roman empire. The laws they made in the heat and trans-

port of passion and in the insolence of victory, were gradually

softcnecl; those laws were at first severe, but were afterwards

rendered impartial. The Burgundians, Goths, and Lom-
bard.s, would have the Romans continue a conquered people

;

but the laws of liuric, Gundchald, and Rotharis, made the

Romans and Barbarians fellow citizens.*

Charleinain, to tame the Saxons, deprived them of their

liberty and property. Lewis the Dehonnaire made them a

free people, and this was one of the most prudent regulations

during his whole reign. Time and servitude had softened

wtheir manners, and they ever after adhered to him with the

greatest fidelity.

CHAP. IV.

Scnie AdvaiUages of a conqutred People.

- INSTEAD of inferring such destructive consequences

from the right of conquest, much better would it Lave been

for politicians to mentioKo>tlfe advantages which this very

right may sometime.s give to a conquered people; advan-

tages which would be more sensibly, and more univer-

^ Sec ihc Code of Barbarian laws*

+ See ilie aiiotiymous author of the life of Lewis the Dcbonnairc; in

Duchesne’s coUection, turn. 2jpag. 296. n.
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sally expcricnccil, were our law of nations exactly followed,

and established in every jrart of the globe.

Conquered countries are, generally speaking, degenerated

from their original institution. Corruption has crept in, the

execution of the laws has been neglected, and the government
has grown oppressive. Who can question but such a state

would be a gainer, and derive some advantages from the very

conquest itself,' if it did not prove destructive ? When a go-

vernment is arrived to that degree of corruption as to be in-

capable of reforming itself, it would not lose much by being

new moulded. A conqueror who enters triumphant into a

country, whore the monied men have, by a variety of artifices,

insensibly arrived at innumerable ways of encroaching on the

public, where the miserable people, who see abuses grown into

laws, are ready to sink under the u eight of oppression, yet

think they have no right to apply for redress
;

a conqueror,

I say, may make a total change, and then the tyranny of
^ those wretches will be the first thing exposed to his resent-

ment.

We have beheld, for instance, countries oppressed by the

farmers of the revenues, and eased afterwards by the con-

queror, who had neither the engagements nor wants of the

legitimate prince. Even the abuses have been often redressed

without any interposition of the conqueror.

Sometimc.s the frugality of a conquering nation has enabled

tlv?m to allow the conquered those necessaries, of which they

had been deprived under a lawful prince.

A conquest may destroy pernicious prejudices, and lay, if

I may presume to use the expression, the nation under a

better genius.

What good might not the Spaniards have done to the

Mexicans ? They had a mild religion to impart to them ;

but they filled their heads with a frantic superstition. They
might have set slaves at liberty ; they made freemen slaves.

They might have undeceived them with regard to the abuse

of human sacrifices ; instead of that they destroyed them.

Never should I have finished, were I to recount all the good

they might have done, and all the mischief they committed.

It is a conqueror’s business to repair a part of the mischief

he has occasioned. The right, therefore’, of conquest I define

thus : a necessary, lawful, but unhappy power, which leaves

the conqueror under a heavy obligation of repairing the inju-

ries done to humanity.
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CHAP. V.

Gelon, King of Syracuse.

THE noblest treaty of peace ever mentioned in history is,

in my opinion, that which Gelon made with the (hirthagi-

nians. He insisted upon their abolishing the custom of

sacrificing their children.* Glorious indeed ! After having

defeated three hundred thousand Carthaginians, he ri guired

a condition that was advantageous only to themselves, or

rather he stipulated in favour of human nature.

The Bactrians e.\posed their aged fathers to he devoured

by large mastiffs : a custom suppressed by Alexander,-j*

whereby he obtained a signal triumph over superstition.

CHAP. VI.

Of Conquest made by a Republic.

IT is contrary to the nature of things, that in a confeder-

ate government one state should make any conquest over n-
other, as in our days we have seen in Switzerland.^ In mixed

confederate republics, where the association is between petty

republics and monarchies, of a small extent, this is not so

absurd.

Contrary it is also ta the nature of things, that a dcmocra-

tical republic should conquer towns, which cannot enter into

the sphere of its democracy. It is necessary that the con-

quered people should be capable of enjoying the privileges of

sovereignty, as was settled in the very beginning among the

Eomans. The conquest ought to he limited to the number
of citizens fixed for the democracy.

If a democratical republic subdues a nation in order to

govern them as subjects, it exposes its own liberty ; because

it intrusts too great * poWur*to those who are appointed to the

command of the conquered provinces.

How dangerous would have been the situation of the re-

public of Carthage, had Hannibal made himself master of

* See M. Bavbeyrac’s collection, Ait. 112.

t Strabo, lib. 2. J With regard to Tockenburgli.
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Rome ? What would not he have done in his own country^

had he been victorious, he who caused so many revolutions in

it after his defeat ?

Hanno could never have dissuaded the senate from sending

succours to Hannibal, had he used no other argument thaii

his own jealousy. The Carthaginian senate, whose wisdom is

so highly extolled by Aristotle (and which has been evidently

proved by the ’prosperity of that republic) could never have

been determined by other than solid reasons. They mu^t
have been stupid not to see, that an army at the distance of

three hundred leagues would necessarily be exposed to losses

which required reparation.

Hanno’s party insisted that Hannibal should be delivered

up to the Romans."!" They could not at that time be afrajd

of the Romans ; they were therefore apprehensive of Hati-

nibal.

It was impossible, some will say, for them to imagine that
' Hannibal had been so successful. But how was it possible

for them to doubt of it ? Could the Carthaginians, a people

spread over all the earth, be ignorant of what was transacting

in Italy ? No : they were sufficiently acquainted with it,

and for that reason they did not care to send supplies to

Hannibal.

Hanno became more resolute after the battle of Trebiq,

after the battle of Thrasimenus, after that of Cannae ; it was

nttt his incredulity that increased, but his fear.

CHAP. VII.

The same Subject continued.

THERE is still another inconveniency in conquests made
by democracies : their government is ever odious to the con.

quered states. It is apparently monarchical : but in reality

it is much more oppressive than monarchy, as the experience

of all ages and countries evinces.

The conquered people are in a melancholy situation ; the>y

neither enjoy the advantages of'"a»»rep’jiblic, nor thpse of a

monarchy.

What has been here said of a popular state, is applicable to

aristocracy.

* He was at the head of a faction.

t Hanno wanted to deliver Hannibal up to the Romans, as Cato

would fain have delivered up C$sar to the Gauls.
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CHAP. VIII.

The same Subject continued.

WHEN a republic therefore keeps another nation in Sub-

jection, it should endeavour to repair the inconvcnlcncies

arising from the nature of its situation, by giving it good

laws both for the political and civil government of the people.

We have an instance of an island in the Mediterranean,

subject to an Italian republic; whose political and civil la^g

with regard to the inhabitants of that island were extremely

defective. The act of indemnity,* by which it ordained that

no one should be condemned to bodily punishment in conse-

quence of the private knowledge of die governor, ex inforniata

conscientia, is still recent in every body’s memory. There

have been frequent instances of the people’s petitioning for

privileges ; here the sovereign grants only the common right

of all nations.

CHAP. IX.

Of Conquests made by a Monarchy.

IF a monarchy can long subsist before it is weakened by its

increase, it will become formidable ; and its strength will re-

main entire, while pent up by the neighbouring monarchies.

It ought not, therefore, to aim at conquests beyond the na-

tural limits of its government. So soon as it has passed these

limits, it is prudence to stop.

In this hind of conquest things must be left as they were

found ; the same courts of Judicature, the same laws, the

same customs, the same privileges : there ought to be no other

alteration than that of the army and of the name of the

sovereign.

When a monarchJ^ha^'^tended its limits by the conquest

* Of the 18th of October, 1T38, printed at Genoa, by Franchelli.

Vietiamo al nostro general governatore in detta Isola di condannare in
avvenire solamente c.r informata conscientia persona alcuna nazionale in
ptria afflittiva

;
potra bens'; arrestare ed incarcerare le persone cbe gli

sarrano sospette, salvo di renderne poi a noi conto aollecitainente.
Alt. Gt

'
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of neighbouring provinces, it should treat those provinces with

great lenity.

If a monarchy has been long endeavour iijg at conquest, the

provinces of its ancient demesne are generally ill-used. Th^y
are obliged to submit both to the new and to the ancient

abuses ; and to be depopulated by a vast metropolis that

swallows up the whole. Now if after having made con-

quests round this demesne, the conquered people were

treated like the ancient subjects, the state would he
undone ; the ta.xos sent by the conquered provinces to the

capital would never return ; the inhabitants of the fron-

tiers would be ruined, and consequently the frontiers would

he weaker ; the people would be disaffected ; and the subsist-

ence of the armies designed to act and remain there wouljl

become more precarious.

Such is the necessary state of a conquering monarchy ; a
^shocking luxury in the capital

;
misery in the provinces some-

'.vhat distant ; and plenty in the most remote. It is the saine

with such a monarchy as with our planet ; fire at the centre,

verdure on the surface, and between both a dry, cold, and
barren earth.

CHAP. X.

Of one Monarchy that subdues another.

SOMETIMES one monarchy subdues another. The
smaller the latter, the better it is over-awed by fortresses;

;

and the larger it is, the better wiU it b "preserved by colonies.

CHAP. XI.

Of the Manners ofa conquered People.

IT is not sufficient in tliose cor^ests^to let the conquered

nation enjoy their own laws ; it is, perhaps, more necessary to

leave them also their manners, because people in general have
a stronger attachment to these than to their laws.

The French have been driven nine times out of Italy, be-

cause, as historians say,^ of their insolent familiarities with

‘ See Pufl’endoVrs Universal History.
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the fair sex. It is too much for a nation to he obliged to

bear not only with the pride of conquerors, but with their

incontinence and indiscretion ; these arc, without doubt, most
grievous and intolerable, as they are the source of infinite

outrages.

CHAP. XII.

Of a Law of Cyrus.

FAR am I from thinking that a good law w'hich Cyrus

made to oblige the Lydians to practise none but mean or in-

famous professions. It is true he directed his attention to an

object of the greatest importance ; he thought of guarding

against revolts, and not invasions ; but invasions will soon

come, when the Persians and Lydians unite and corrupt each

other. I would therefore much rather support by laws the

simplicity and rudeness of the conquering nation, than the

effeminacy of the conquered.

Aristodemus, tyrant of CumtE,* used all his endeavours to

banish courage, and to enervate the minds of youth. He or-

dered that boys should let their hair grow in the same man-
ner as girls, that they should deck it with flowers, and wear

long robes of different colours down to their heels
; that wh.,n

they went to their masters of music and dancing, they should

have women with them to carry their umbrellas, perfumes

and fans, and to present them with combs and looking-glasses

whenever they bathed. This education lasted till the age of

twenty, an education tliat could be agreeable to none but to a

petty tyrant, who exposes his sovereignty to defend his life.

CHAP. XIII.

Charles XII.

V
THIS prince, who depended entirely on his own strength,

hastened his ruin by forming designs that could never be

executed but by a long war, a thing which his kingdom was
unable to support.

It was not a declining state he undertook to subvert but a

* Dionys. Halicar. 1. 7 .
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rising empire. The Russians made 'use of the war he waged
against them, as of a military school. Every defeat brought

them nearer to victory ; and losing abroad, they learnt to

defend themselves at home.

Charles, in the deserts of Poland, imagined himself sove-

reign of the whole world ; here he wandered, and with him in

some measure wandered Sweden ; whilst his capital enemy
acquired new strength against him, locked him up, made set-

tlements along the Baltic, destroyed or subdued Livonia.

Sweden was like a river, whose waters are cut off at the

fountain head, in order to change its course.

It was not the affair of Pultowa that ruined Charles. Had
he not been destroyed at that place, he would in another.

The casualties of fortune are easily repaired ; but who can he

guarded against events that incessantly arise from the nature

of things ?

But neither nature nor fortune were ever so much against
’ him, as he himself.

He was not directed by the present situation of things, but

by a kind of plan of his forming; and even this he fol-

lowed very ill. He was not an Alexander ; but he would

Jiave mafic an excellent sohber imdci' that monarch,

Alexander’s project succeeded because it was prudently

concerted. The bad success of tlie Persians in their several

invasions of Greece, the conquests of Agesilaus, and the re-

treat of the ten thousand, had shown to demonstration the

superiority of the Greeks in their manner of fighting and in

their arms ; and it was well known that the Persians were too

proud to be corrected.

It was no longer possible for them to weaken Greece by
divisions : Greece was then united under one head, who could

not pitch upon a better method of rendering her insensible of

her servitude, than by flattering her vanity with the destruction

of her hereditary enemy, and with the hopes of the conquest

of Asia.

An empire cultivated by the most industrious nation in the

world, that followed agriculture from a principle of religion, an

empire abounding with every convenicncy of life, furnished

the enemy with all necessary means of subsisting.

It was easy to judge by the pride of-^those kings, who in

vain were mortified by their numerous defeats, that they woul^

precipitate their ruin by their forwardness in venturing battles';

and that the flattery of their courtiers would never permit

them to doubt of their grandeur.

The projcC', was not only wise, but wisely executed.

Alexander, in the rapidity’of his conquests, even in the im-
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petuosity of his passion, had, if I may so express myself, a

flash of reason by which he was directed, and which those who

would fain have made a romance of liis history, and whose

minds were more corrupt than his, could not conceal from our

view. Let us descend more minutely into his history.

CHAP. XIV.

Alexander.

HE did not set out upon his expedition till he had secured

Macedonia against the neighbouring barbarians, and com-

pleted the reduction of Greece ; he availed himself of this con-

quest for no other end than for the execution of his grand

enterprize ; he rendered the jealousy of the Lacedemonians of

no effect ; he attached the maritime provinces , he caused his

land forces to beep close to the sea-coast, that they might not

be .separated from his fleet ; he made an admirable use of

discipline against numbers ; he never wanted provisions ; and

if it be true that victory gave him every thing, he, in his

turn, did every thing to obtain it.

In the beginning of his enterprise, a time when the least

check might have proved his destruction, he trusted very little

to fortune ; but when his reputation was established by a series

of prosperous events, he sometimes had recourse to temerity.

When before his departure for Asia, he marched against the

Triballians and Illyrians, you find he waged war * against

those people in the very same manner as Caesar afterwards

conducted that against the Gauls. Upon his return to

Greece,
"f*

it was in some measure against his will, that he

took and destroyed Thebes. When he invested that city, he

wanted the inhabitants to come into terms of peace ; but they

hastened their own ruin. When it was debated, whether he

should attack the Persian fleet, I it is Parraenio that shows

his prc.suraptlon, Alexander his wisdom. His aim was, to

draw the Persians from the sea-coast, and to lay them under

a necessity of abandqpingjJjeir marine, in which they had a

manifest superiority. Tyre being from principle attached to

the Persians, who could not subsist without the commerce
and navigation of that city, Alexander destroyed it. He sub-

dued Egypt, which Darius had left bare of troops, while he

was assembling immense armies in another world.

^ See .Lilian de expedit. Alexandrijhb. 1. f Ib'd. ^ Ibid.
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To tlic priRsage of the Granicus Alexander owed the con.

quest of the Greek colonies ; to the battle of Issus the redue.

tion of Tyre and Egypt ; to the battle of 'Arbela, the empire
of the world.

After the battle of Issus, he suffered Darius to escape, and
employed his time in securing and regulating his conquests :

after the battle» of Arhcla he pursued him so close,* as to

leave him no place of shelter in his empire. Darius enters

his towns, his provinces, to quit them the next moment ; and
Alexander marches with such rapidity, that the empire of the

world seems to be rather the prize of an Olympian race, than
the fruit of a great victory.

In this manner he carried on his conquests ; let us now see

how he preserved them. ^

hie opposed those who would have had him treat the

Greeks as masters and the Persians as slaves. He thought

vonly of uniting the tw’o nations, and of abolishing the distinc-

tions of a conquering and a conquered people. After he h^d
completed his victories, he relinquished .all those prejudices

that had helped him to obtain them. He assumed the man-
ners of the Persians, tliat he might not chagrine them too

much by obliging them to conform to those of the Greeks.

It was this humanity tvhich made him show so great a respect

for the wife and mother of Darius ; and this that made him so

continent. What a conqueror ! He is lamented by all the

ndtions he has subdued ! Wh.at an usurper ! At his death

the very family he has cast from the throne, is all in tcai-s,.

^i'hcse were the most glorious passages in his life, and such as

history cannot produce an instance of in any other conqueror.

Nothing consolidates a conquest more than the union

(brmed between the tw^o nations ))y maniages. Alexander

chose his wives from the nation he had subdued ; he insisted

on his courtiers doing the .same ; and the rest of the Macje-

doniaus followed the example. The Franks and Burgundians

permitted those marriages | the Visigoths forbad them in

Spain, and afterwards allowed them.§ By the Lombards

they w'cre not only allowed but encouraged.
||

When the

Bomans wanted to weaken Macedonia, they orderfed that there

‘ Sec Arrian de expedit. Alexandri. lib. 1.

t This was Aristotle’s advice. Plutarch’s Morals, of the fortune and
virtue of Alexander.

X See the Law of the Burgundiaqs, tit. 12, art. 5.

§ See the Law of the Visigoths, book 3, tit. 1. § 1, which abrogates

the ancient law that had more regard, it says, to the difference of iia.r

tions than to that of people’s conditions.

II
See the Law of the Lombards, book 2, tit. 7, § 1 & 2.
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should be no intcrmnvvingp.s between the people of different

provinces.

Ale-Kandcr, whose aim was to unite the two nations, thought

fit to establish in I’crsia a great number of Grcelr colonies.

He built therefore a multitude of towns ; and so strongly were

all the parts of this new empire cemented, that alter his de-

cease, amidst tire disturbances and confusion of the most

frightful civil wars, when the Greeks had reduced themselves,

as it were, to a state of anniliilation, not a single province of

Persia revolted.

To prevent Greece and Maccdon from being too much ex-

hausted, he sent a colony of Jews * to Alexandria ; the man-

ners of those people .signified nothing to him, provided he

ccnld be sure of their fidelity.

He not only suffered the conquered nations to retain their

own customs and maimers, but likewise their civil laws ; and

frequently the lery kings and governors to whom they had

been subject : the Macedonians he placed at the head of the

troops, and the natives of the country at the head of the go-

vernment, rather chusing to run the hazard of a particular

disloyalty (which sometimes happened), than of a general

revolt.

FIc paid a great respect to the ancient traditions, and to all

the public monuments of the glory or vanity of nations. The
Persian monarchs having destroyed the temjilcs of the Greeks,

Babylonians, and Egyptians, Alc.xandcr rebuilt them ; j
few

nations submitted to bis yoke, to whose religion he did not

confbim ; and his conquests seem to have been intended only

to make him the particular monarch of each nation, and the

first inhabitant of each city. The aim of the Romans in

conquest was to destroj, liis to preserve ; and wherever he di-

rected his victorious arms, liis chief view was, to achieve some-

thing, from whence that country might derive an increase of

prosperity and power. To attain this end, he was enabled

first of all by the greatness of his genius ; secondly, by his

frugality and private economy
; ^ thirdly, by his profusion in

matters of importance. He was close and reserved in his pri-

vate expenses ; but generous to the highest degree in those of

a public nature. In legating his household, he was the

private Macedonian ; 'but m paying the troops, in sharing his

The kings of Syria, abandoning the plan laid down by the founder

of the empiie, resolved to oblige the Jews to conform to the manners
of the Greeks

;
a resolution that gave the most terrible shock to their

government.

f See Arrian de expedit. Alexand. Iff. 3, and others.

1 Ibid.
§ Ibid.
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conquests -with tlie Greeks, and in his largesses to every soldier

in his army, he was Alexander.

lie committed two very had actions, in. setting Persepolis

on fire, and slaying Clitus ; but he rendered them famous by
his repentance. Hence it is that his crimes are forgot, while

his regard for virtue was recorded : they were considered rather

as unlucky accidents, than as his own deliberate acts. Pos-
terity, struck with the beauty of his mind, even in the midst
of his irregular passion, can view him only with pity, but
never with an eye of hatred.

Let us draw a comparison between him and Caesar. The
Roman general, by attemptiiig to imitate the Asiatic mo-
narch, flung his fellow-citizens into a state of despair for a

matter of mere ostentation ; the Macedonian prince, by the

same imitation, did a thing which was Cjuite agreeable to his

original scheme of conquest.

CHAP. XV.

New Methods ofpreserving a Conquest.

WHEN a monarch has subdued a large country, he may
make use of an admirable method, equally proper for mode-

r/.ting despotic power, and for preserving the conquest ; it is a

method practised by the conquerors of China.

In order to prevent the vanquished nation from falling into

despair, the victors from growing insolent and proud, the go-

vernment from becoming military, and to contain the two na-

tions within their duty ; the Tartar family now on the throne

of China, has ordained that every military corps in the pro-

vinces should be composed half of Chinese and half Tartars,
”

to the end that the jealousy between the two nations may
keep them within bounds. The courts of judicature are like-

wise half Chinese, and half Tartars. This is productive of

several good effects. 1 . The two nations are a cheek to one

another. 2. They both preserve the civil and military power,

and one is not destroyed by the other. 5. The conquering

nation may spread itself without**being weakened and lost,_

It is likewise enabled to withstand civil and foreign wars.:

The want of so wise an institution as this, has been the ruin-

of almost all the conquerors that ever existed.

L Q
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CHAP. XVI.

Of Conquests made by a despotic Prince.

WHEN a conquest happens to be vastly large, it supposes

a despotic power : and then the army dispersed in the pro.

vinces is not sufficient. There should be always a body of

faithful troops near the prince, ready to fall instantly upon
any part of the empire that may chance to waver. This milj.

tary corps ought to awe the rest, and to strike terror into

those who through necessity have been intrusted with any
authority in the empire. The emperor of China has always

a large body of Tartars near his person, ready upon all occa-

sions. In India, in Turkey, in Japan, the prince has always

a body-guard, independent of the other regular forces. This
particular corps keeps the dispersed troops in awe.

CHAP. XVII.

The same Subject continued.

WE have observed that the countries subdued by a despotic

monarch, ought to be held by a vassal. Historians are ve^y

lavish of their praises on the generosity of those conquerors,
who restored the princes to the throne whom they had van-
quished. Extremely generous then were the Romans, who
made such a number of kings, in order to have instruments of
slavery. * A proceeding of that kind is absolutely necessary.
If the conqueror intends to preserve the country which he has
subdued, neither the governors he sends will be able to con-
tain the subjects w'ithin duty, nor he himself the governors.
He will be obliged to strip his ancient patrimony of troops,
in order to secure his new dominions. The miseries of each
nation will be common to both ; civil broils will spread them-
selves from one to the other. On the contrary, if the con-
queror restores the legitimate prince to the throne, he will of
course have an ally ; by thc'junction of whose forces, his own
power will be augmented. We have a recent instance of this
m Shah Nadir, who conquered the Mogul, seized his treasures,
and left him in possession of Indostan.

Ut habcmiit instrumeiita servitutis & reges.
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BOOK XI.

OF THE LAWS WHICH ESTABLISH POLITICAL
LIBERTY, WITH REGARD TO THE CONSTITU-
TION.

CHAr. I.

A general Idea.

1 MAKE a distinction between the laws that establish

political liberty, as it relates to the constitution, and those by
which it is established, as it relates to the citizen. The former

shall be the subject of this book ; the latter I shall examine

in the next.

CHAP. II.

Different Signification!, off the word Liberty.

THERE is no word that admitsj)f more various signifi-

cations, and has made more different impressions on the human
mind, than that of Liberty, Some have taken it for a facility

"

of deposing a person on whom they had conferred a tyrannical

authority ; others for the power of choosing a superior whom
they arc obliged to obey ; others for the right of bearing arms,

and of being tiicrcby enabled to use violence ; others, in fine,

for the privilege of being governed by a native of their own
country, or by their own laws.* A certain nation, for a long

time thought liberty consisted iiV" the privilege of wearing a

long beard."!" Some have annexed this name to one form of

* I have copied, .sfy/s Ckero, Scavola’s edict, which permits the

Greeks to terminate their difTerenccLamong themselves according to their

own laws ; this makes tliem consider themselves as a free people.

+ i'hc Rusbiiins could not bear that Ciar Peter should make them cut

It off.
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government c.xclubivc of olhois : those nho Inul :i republican

taste, applied it to this species of polity ; those tvho liked a
monarchical st.ite, >Ta\c it to monarchy.'' 'L'hus they have all

applied the name of lUx'rly to the government most suitable

to their own customs and inclinations; and as in republics,

the people have not so constant and so present a view of the

causes of their misery, and as the magistrates seem to act only

in conformity to the laws, hence liberty is generally said to

reside in republics, and to be banished from monarchies. In
fine, as in democracies the people seem to act almost as they

please
; this sort of government has been deemed the most

free ; and the power of the people has been confounded with

their libcrl}'.

CHAP. III.

In whal Liberty comisls.

IT is true, that in democracies the people seem to act as

they please ; but political liberty does not consist in an unli-

mited freedom. In governments, that is, in societies directed

by laws, liberty can consist only in the power of doing what

we ought to will, and in not being constrained to do, what we

ought not to will.

We must have continually present to our minds the differ-

ence between independence and liberty. Liberty is a right of

doing whatever the lawG permit ; and if a citizen could do

what they forbid, he would be no longer posscst of liberty, be-

cause all his fellow citizens would have the same power.

C H A P. IV.

The same Subject continued.

DEMOCRATIC and aristocratic states are not in their

own nature free. Political liberty is to he found only in

The Tappadocians refused the ccndilioii of a lepublican stale,

which was ottered tlicm by the Homans.
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motlcvatc governments : and even iij these, it is not always

found. It is there only when there is no abuse of power ; but

constant experience shews us, that every man invested with >

power is apt to abuse it ; and to carry his authority as far as

it will go. Is it not strange, though true, to say, that virtue

itself has need of limits ?

To prevent this abuse, it is necessary from the very nature

of things, power should be a check to power. A government

may be so constituted, as no man shall be compelled to do

things to which the law docs not oblige him, nor forced to ab-

stain from things which the law permits.

CHAP. V.

Of the End or View of different Governments.

THOUGH all governments have the same general end,

wliich is that of preservation, yet each has another particular

object. Increase of dominion was the object of Rome: war,'

that of Sparta ; religion, that of the Jewish laws ; commerce,-

that of Marseilles
;
public tranquillity, that of the laws of

China;* navigation, that of the laws of Rhodes; natural

liberty, that of the policy of the Savages ; in general, the

pleasures of the prince, that of despotic states ; that of monar-

chies, the prince’s and the kingdom’s glory : the independence

of individuals is the end aimed at by the laws of Poland, from

thence results the oppression of the wholc-b

One nation there is also in the world, that has for the direct

end of its constitution political liberty. We shall presently

examine the principles on which this liberty is founded ; "it’

they are sound, liberty will appear in its highest perfection.

To discover political liberty in a constitvition, no great

dabour is requisite. If we arc capable of seeing it where it

exists, it is soon found, and we need not go far in search of it.

* The natural end of a stale that has no foieign enemies, oi that

thinks itself secured against llicin by baiiieis.

f Inconveniency of the Liberum vao.
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government c.xcliiiivo of others : those «ho h;ul a rcjriiblican

taste, applied rt to tht.s species of polity ; those tvho liked a

monarchical state, gave it to monarchy.’' Thus they have all

applied the name of h'hcrly to the oovernment most suitable

to their own customs and inclinations : tnul as in republics,

the people have not so constant and so present a view of the

causes of their misery, and as the magistrates seem to act only

in conformity to the laws, hence liberty is generally said to

reside in republics, and to be banished from monarchies. In
fine, as in democracies the people seem to act almost as they

please ; this sort of government has been deemed the most
free i and the power of the people has been confounded with

their liberty.

CHAP. III.

In whal Liberty consists.

II’ is true, that in democracies the people seem to act as

they please ; but political liberty does not consist in an unli-

mited freedom. In governments, that is, in societies directed

by laus, liberty can consist only in the power of doing what
we ought to will, and in not being constrained to do, what we
ought not to will.

^Vc must have continually present to our minds the differ-

ence between independence and liberty. Liberty is a right of

doing whatever the la\V3 permit ; and if a citizen coiild do

. what they forbid, he would be no longer possest of liberty, be-

cause all his fellow citizens would have the same power.

CHAP. IV.

The same Sul^'ect continued.

DEMOCRATIC and aristocratic states are not in their

own nature free. Political liberty is to he found only in

'' The Cappadocians refused the condition of a republican'’ state,

uhicli was ottered them by the Romans.
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moderate governments ; and even in these, it is not always

found. It is there only when there is no abuse of power ; but

constant experience shews us, that every man invested with

power is apt to abuse it ; and to carry his authority as far as

it will go. Is it not strange, though true, to say, that virtue

itself has need of limits ?

To prevent this abuse, it is necessary from the very nature

of things, power should be a check to power. A government
may be so constituted, as no man shall be compelled to do

things to which the law docs not oblige him, nor forced to ab-

stain from things which the law permits.

CHAP. V.

Of the End or View of different Governments.

THOUGH all governments have the same general end,

which is that of preservation, yet each has another particular

object. Increase of dominion w.as the object of Rome: war,

that of Sparta ; religion, that of the Jewish laws ; commerce,

that of Marseilles
;
public tranciuillity, that of the laws of

China;* navigation, that of the laws of Rhodes; natural

(liberty, that of the policy of the Savages ; in general, the

pleasures of tlic prince, that of despotic states; tliat of monar-

chies, the prince’s and the kingdom’s glory ; the independence ^

of individuals is the end aimed at by the laws of I’oland, from

thence results the oppression of the whole, j-

One nation there is also in the wpjld, that has for the direct

end of its constitution political liberty. We shall presently

examine the principles on which this liberty is founded ; 'll’

they are sound, liberty will appear in its highest perfection.

To discover political liberty in a constitution, no great

dabour is requisite. If we are capable of seeing it where it

exists, it is soon found, and we need not go far in search of it.

* The natural end of a .state that h.as no fuieign entnjJC', oi that

thinks itself secured against them bji.barnev§.

f Inconveniency of the Liberum vao.
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CHAP. VI.

Of the ( 'onstiiiUioii of England.

IN every government there are three sorts of power ; the

legislative ; the executive, in respect to things dependent on

the law of nations ; and the executive, in regard to matters

that depend on the civil law.

By virtue of the first, the prince, or magistrate enacts

temporary or perpetual laws, and amends or abrogates those

that have been already enacted. By the second, he makes

peace or war, sends or receives embassies, establishes the public

security, and provides against invasions. By the third, he

jiunishe.s criminals, or determines the disputes that arise

between individuals. Tire latter we shall call the judiciary

power, and the other simply the executive power of the state.

The political liberty of the subject is a tranfiuillity of mind
arising from the opinion each person has of his safety. In

order to have this liberty, it is requisite the government be so

constituted as one man needs not be afraid of another.

When the legislative and executive powers are united in

the same person, or in the same body of magistrates, there

can be no liberty ;
because apprehensions may .-.rise, lest the

same monarch or senate shovdd enact tyrannical laws, to

-execute them in a tyrannical manner.

Again, there is no liberty, if the judiciary power be not

separated from the legislative and executive. Were it joined

with the legislative, the life and liberty of the subject would
be exposed to arbitrary cdntrol : for the judge would be then

the legislator. Were it joined to the executive power, the

judge might behave with violpoce and oppression.

There would be an end of '•ery thing, were the same man,
or the same body, whether of the nobles or of the people, to

exercise those three powers, that of enacting laws, that of

executing the public resolutions, and of trying the causes of

individuals.

Most kingdoms in Europe^yenjoy a moderate government,

because the prince who is invested with the two first powers,

leaves the third to his subjects. In Turkey, where these

three powers are united in the Sultan’s person, the subjects

groan under the most dreadful oppression.

in the republics of Italy, where these three powers arc

"united, there is less liberty than in,our monarchies. Hence
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thuir government is obliged to havf recourse to a.s violent

methods for its support, as even that of the Turks ; witness

the state inn’ Isitors,* and the lion’s mouth into which every

informer may at all hours throw his written accusations.

In what a situation must the poor subject be, under those

republics ! The same body of magistrates arc posses.scd, as

executors of the laws, of the whole power they have given

themselves in r,;uality of legislators. They may plunder the

state by their general determinations ; and as they have like-

wise the judiciary power in their hands, every private citizen

may be ruined by their particular decisions.

The whole power is here united in one body ; and though
there is no external pomp that indicates a despotic sway, yet

the people feel the clfccts of it every moment.
Hence it is, that many of the princes of Europe, whose aim

has been levelled at arbitrary power, have constantly set out

with uniting in their own persons all the branches of magis-
' tracy, and all the great offices of state.

I allow indeed that the mere hereditary aristocracy of the

Italian republics, does not exactly answer to the despotic

power of the Eastern princes. The number of magistrates

sometimes moderate the power of the magistracy ; the whole

body of the nobles do not always concur in the same design

;

and different tribunals are erected, that temper each other.

Thus at Venice the legislative power is in the council^ the

executive in the pregadi, and the judiciary in the (juarantia.

But the mischief is, that these different tribunals arc composed
of magistrates all belonging to the same body ; which consti-

tutes almost one and the same power.

The judiciary power ought not to be given to a standing

senate, it should be exercised by persons taken from the body

of the people t at certain times of tlie year, and consistently

with a form and manner prescribed by law, in order to erect •»

tribunal that should last only so long as necessity requires.

By this method the judicial power, so terrible to mankind,

not being annexed to any particular state or profession, be-

comes, as it were, invisible. People have not then the judges

continually present to their view; they fear the office, but not

the magistrate.

In accusations of a deep and'-criminal nature, it is proper

the person accused should have the privilege of choosing, in

some measure, his judges, in concurrence with the law ; or at

least he should have a right to except against so great a

number, that the remaining! part may be deemed his own

choiep.
» At Venice, t As at Athens.
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Of the three powers above-mentioned, the judiciary is in

some measure next to nothing; there remain, therefore, only

two ; and as these have need of a regulating power to mode-
rate them, the part ’of the legislative body composed of the

nobility, is extremely proper for this purpose.

The body of the nobility ought to be hereditary. In the

fust place it is so in its own nature ; and in the next there

must bo a considerable interest to preserve its privileges
;

pri-

vileges that in themselves are obnoxious to popular envy, and

oi' course in a free state are always in danger.

But as an hereditary power might be tempted to pursue its

own particular interests, and forget those of the people; it is

proper that where a singular advantage may be gained by
corrupting the nobility, as in the laws relating to the supplies,

they should have no other share in the legislation, than the

power of rejecting, and not that of resolving.

By the iioixcr of resolving, I mean the right of ordaining

by their own authority, or of amending what has been ordained

by others. By the power of rejecting, I would be understood

to mean the right of annulling a resolution taken by another

;

which was the power of the tribunes at Rome. And though

the person possessed of the privilege of rejecting, may likewise

have the right of approving
;

yet this approbation passes for

no more than a declaration, tliat he intends to make no use

of his privilege of rejecting, and is derived from that very pri-

vilege.

The executive power ought to bo in the hands of a monarch,

because this branch of government, having need of dispatch,

is better administered by one than by many : on the other

hand, whatever depends on the legislative power, is oftentimes

better regulated by many than by a single person.

But if there were no monarch, and the executive power

should be committed to a cert.ain number of persons selected

from the legislative body, there would be an end then ofliljcr-

ty ; by reason the two powers would be united, as the same
persons would sometimes possess, and would be always able tt-

possess, a share in both.

Were the legislative body to be a considerable time without

meeting, this would likewise put an end to liberty. For of

two things one would natnvally follow ; either that there

would be no longer any legislative resolutions, and then the

state would fall mto anarchy ; or that these resolutions would
be taken by the executive power, 'W'hich would render it abso-

lute.

It would be needless for the legislative body to continue

always assembled. This would be troublesome to the repre-

sejitativcs, and, moreover, would cut out too much work for the
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executive powcv, so rs to take oiF its attention to its office, and

oblige it to tbink only of defending its own prerogatives, and
the right it has to execute.

Again, were the legislative body to be always assembled, it

might happen to be kept up only by filling the places o£ the

deceased members with new representatives ; and in that case

if the logislativp body were once corrupted, the evil would be

past all remedy. When different legislative bodies succeed

one another, the people who have a bad opinion of that which

is actually sitting, may reasonably entertain some hopes of the

next : but were it to be always the same body, the people

upon seeing it once corrupted, would no longer expect any
good from its laws; and of course they would either become
desperate or fall into a state of indolence.

The legislative body should not meet of itself. For a body

is supposed to have no will but when it is mot ; and besides,

were it not to meet unauimou.sly, it would be impossible to

determine which was really the legislative body ; the part

assembled, or the other. And if it had a right to prorogue

itself, it might happen never to be prorogued ; which would

be extremely dangerous, in case it should ever attempt to

encroach on the executive power. Besides there are seasons,

some more proper than others, for assembling the legislative

body ; it is fit, therefore, that the executive power should re-

gulate the time of meeting, as well as the duration of those

assemblies, according to the circumstances and exigencies of a

state known to itselh

Were the executive power not to have a right of restraining

the encroachments of the legislative body, the latter would
become despotic ; for as it might arrogate to itself what au-

thority it pleased, it w'ould soon destroy aU the other powers.

But it is not proper, on the other hand, that the legislature

power should have a right to stay the executive. For as the

execution has its natural limits, it is useless to confine it

;

besides, the executive iJO'ver is generally emprloyed in mo-
rnentary operations. The power, therefore, of the Roman
tribunes was faulty, as it put a stop not only to the legisla-

tion, but likewise the executive part of government ; which

W'as attended with infinite mischiefs.

But if the legislative power in a free state, has no right to

stay the executive, it has a right and ought to have the means
of examining in what manner its laws have been executed ; an

advantage vvhich this government has over that of Crete and

Sparta, where the Cosmi and the Ephori gave no account of

their^administration.

But whatever may be the issue of that examination, the
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legislative body ought not to have a power of arraigning the

person, nor, of course, the conduct of him who is entrusted with

the executive power, His person should be sacred, because

as it is necessary for the good of the state to prevent the legis-

lative body from rendering themselves arbitrary, the moment
he is accused or tried, there is an end of liberty.

In tbis case, the state would be no longer a monarchy, but

a hind of a republic, though not a free government. But as

the person entrusted with the executive power cannot abuse it

without bad counsellors, and such as hate the laws as ministers,

thougli the laws protect them as subjects ; these men may be

examined and punished. An advantage which this govern-

ment has over that of Gntdiis, where the law allowed of no

such thing as calling the Amymows * to an account, even

after their administration ;
•(• and, therefore, the people could

never obtain any satisfaction for the injuries done them.

Tliough, in general, the judiciary power ought not to be

united with any part of the legislative, yet this is liable to

three exceptions, founded on the particular interest of the

party accused.

The great arc always obnoxious to popular envy ; and weic

they to be judged by the people, they might be in danger

from their judges, and would, moreover, be deprived of the

privilege which the meanest subject is possessed of in a free

state, of being tried by his peers. The nobility, for this

reason, ought not to be cited before the ordinary courts (if

judicature, but before that part of the legislature which is

composed of thoir own body.

It is possible that the law, which is clear sighted in one

sense, and blind in another, might, in some cases, be too

severe. But as we havo- already observed, the national judges

^ gye no more than the mouth that pronounces the words of tlic

law, mere passive beings, incapable of moderating either its

force or rigour. That part, therefore, of the legislative

body, which we have just now observed to be a necessary

tribunal on another occasion is also a necessary tribunal in”

tbis ; it belongs to its supreme authority to moderate the law

in favour of the law itscltj by mitigating the sentence.

It might also happen that a subject intrusted with the

administration of public affairs, may infringe the rights of the

people, and be guilty of crimes which the ordinary magis-

trates either could not, or would not punish. But, in general,

Tiiesewcremagistratcscliosen annually by the people. See Stephen
of Byzantium.

+ It was lawful to accuse the Homan magistrates after the expiiation

ol their several offices. See in Dionys" Ilalicavn. I. 9, the affan of

Otimiius the tribune.
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the legislative power cannot try causes , and much less can

it try this particular case, where it leprescnts the party

aggrieved, which is the people. It can only, therefore, im-

peach. But before what court shall it bring its impeachment

;

must it go and demean itself before the ordinary tribunals

which are its inferiors, and being composed, moreover, of

men who are chosen from the people as well as Itself, will

naturally be swayed by the authority of so powerful an ac-

cuser ! No : in order to preserve the dignity of the people,

and the security of the subject, the legislative part which re-

presents the people, must bring in its charge before the legisla-

tive part which represents the nobility, who have neither the

same interests, nor the same passions.

Here is an advantage which this government has over rapst

of the ancient rejniblics, where this abuse prevailed, that the

people were at the same time both judge and accuser.

The executive power, pursuant to what has been already

said, ought to have a share in the legislature by the ])ower of

rejecting, otherwise it would soon be stripped of its preroga-

tive. But should the legislative power usuip a share of the

e.xecutivc, the latter would be etpially undone.

If the prince were to have a part in the legislature by the

power of resolving, liberty would be lost. But as it is neces-

sary he should have a share in the legislature for the support

of his own prerogative, this share must consist in the power

ef rejecting.

The change of government at Rome was owing to this,

that neither the senate who had one part of the executive

power, nor the magistrates who were intrusted with the

other, had the right of rejecting, which was entirely lodged

in the people. >

Here then is the fundamental constitution of the goverm
ment we are treating of. The legislative body being com-

posed of two parts, they check one another by the mutual pri-

vilege of rejecting. They are both restrained by the execu-

tive power, as the executive is by the legislative.

These three powers .should naturally form a .state of repose

or inaction. But as there is a necessity for movement in

the course of human affairs, they are forced to move, but still

in concert.

As the executive power has no other part in the legisla-

tive, than the privilege of rejecting, it can have no share in

the public debates. It is not even necessary that it should

propose, because as it may always disapprove of the resolu-

tions Hhat shall be taken, it may likewise reject the decisions

on those proposals which wtre made against its will.
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In some ancieht commonwealths, where public debates

were carried on by the people in a body, it was natural for the

executive power to propose and debate in conjunction with the

people, otherwise their resolutions must have been attended

•vith a strange confusion.

Were the executive power to determine the raising of pub-

lic money, otherwise than by giving its consent, liberty would

be at an end ; because it would become legislative in the most

important point of legislation.

If the legislative power was to settle the subsidies, not from

year to year, but for ever, it would run the risk of losing its

liberty, because the executive power would be no longer de-

pendent ; and when once it was possessed of such a perpetual

right, it would be a matter of indifference, whether it held it

of itself, or of another. The same may be said if it should come

to a resolution of intrusting, not an annua], but a perpetual

command, of the fleets and armies to the executive power.

To prevent the executive power from being able to op-

press, it is requisite that tbe armies with which it is intiaisted

should consist of the people, and have the same spirit as the

people, as was the case at Home till the time of Marius. To
obtain this end, there arc only two ways, either that the

persons employed in the army, should have sufficient property

to answer for their conduct to their fcllow-siibjects, and be

enlisted only for a year, as was customary at Rome: or if

there should be a standing army composed chiefly of the most

despicable part of the nation, the legislative power should

have a right to disband them as soon as it pleased ; the sol-

diers should live in common with the rest of the people ; and

no separate camp, barracks, or fortress, should be suffered.

When once an army 'is established, it ought not to depend

Jmmediatcly on the legislative, but on the executive power ;

and this from the very nature of the thing, its business con-

sisting more in action than deliberation.

It is natural for mankind to set a higher value upon cou-

rage than timidity, on activity than prudence, on strength

than counsel. Hence the army will ever despise a senate,

and respect their own officers. They will naturally slight tlie

orders sent them by a body of men, whom they look upon as

cowards, and therefore unworthy to command them. So that

as soon as the troops depend entirely on the legislative body,
it becomes a military government ; and if the contrary has
ever happened, it has been owing to some extraordinary cir-

cumstances. It is because the army \vas always kept divided ;

It IS because it was composed of several bodies that depended
each on a particular province ; it is because tbe capital towns
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were strong places, tlcl'endctl by their- natural situation, and
not garrisoned with regular troops. Holland, for instance, is

still safer than Venice ; she might drown or starve the re-

volted troops ; for as they are not quartered in towns capable

of furnishing them with necessary subsistence, this subsist-

ence is of course precarious.

In perusing the admirable treatise of Tacitus On the Man-
ners of the Germans, * we find it is from that nation, the

English have borrowed the idea of their political government.

This beautiful system was invented first in the woods.

As all human things have an end, the state we are speaking

of will lose its liberty, will perish ? Have not Rome, Sparta,

and Carthage perished 'i It will perish when the legislative

power shall be more corrupt than the executive.

It is not my business to examine whether the English ac-

tually enjoy this liberty, or not. Sufficient it is for my pur-

pose to observe, that it is established by their laws ; and I in-

quire no farther.

Neither do I pretend by this to undervalue other govern-

ments, nor to say that this extreme political liberty ought to

give uneasiness to those who have only a moderate share of it.

How should I have any such design, I who think that even

the highest refinement of reason is not always desirable, and

that mankind generally find their account better in mediums
than in extremes.

'^Harrington, in his Oceana, has also inquired into the ut-

most degree of liberty, to which the constitution of a state

may be carried. But of him indeed it may be said, that

for want of knowing the nature of real liberty, he busied

himself in pursuit of an imaginary one ; and that he

built a Chalcedon, though he had Byzantiiun before his

eyes.

CHAP. VII.

Of the Monarchies we are acquainted with.

THE monarchies we are acquainted with have not, like

that we have been speaking of, liberty for their direct view :

the only aim is the glory of the subject, of the state, and of

* De minorihm rebus principes consultant, de majoribus omnes ; ita

tamen ttt ea quoque quorum penes plebein arbitrium esi, apud principes per-

tractentur.
*

VOL. I. M
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the sovereign. But from hence there results a spirit of liberty,

which in those states is capable of achieving as great things,

and of contributing as much perhaps to happiness, as liberty

itself.

Here the three powers are not distributed and founded on

the model of the constitution above-mentioned ; they have

each a particular distribution, according to which they border

more or less on political liberty ; and if they did not border

upon it, monarchy would degenerate into despotic govern-

ment.

CHAP. VIII.

Why the Ancients had not a clear idea of Monarchy.

THE ancients had no notion of a government founded on

a body of nobles, and much less on a legislative body com-

posed of the representatives of the people. The republics of

Greece and Italy were cities that had each their own form of

government, and convened their subjects within their walls.’

Before Rome had swallowed up all the other republics, there

was scarce any where a king to be found, no, not in Italy,

Gaul, Spain, or Germany ; they were all petty states or re-

publics. Even Africa itself was subject to a great common-
wealth ; and Asia Minor was occupied by Greek colonies.

Tlicre was therefore no instance of deputies of towns or as-

semblies of the states ; one must have gone as far as Persia to

find a monarchy.
'

' I am not ignorant that there were confederate republics ;

in which several towns sent deputies to an assembly. But I

affirm, there was no monarchy on that model.

The first plan, therefore, of the monarchies we are acquaisfe^*

cd with, was thus formed. The German nations that con-

(|uercd the Roman empire, w'ere certainly a free people. Of
this we may be convinced only by reading Tacitus On the

Manners of the Germans. The conquerors spread themselves

over all the country ; living mostly in the fields, and very

little in towns. When they were in Germany, the whole

nation was able to assemble. This they could no longer do,

when dispersed through the conquered provinces. And yet

as it was necessary that the nation should deliberate on nublic

afi'airs, pursuant to their usual method before the conquest,
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they had recourse to representatives.. Sucli is the origin of

the Gothic government amongst us. At first it was mixed

with aristocracy and monarchy : a mixture attended with this

inconveniency, that the common people were bond*men. The
custom afterwards succeeded of granting letters of infranchise-

ment, and was soon followed by so perfect a harmony between

the civil liberty of the people, the privileges of the nobility

and clergy, ard the prince’s prerogative, that I really think

there never was in the world a government so well tempered,

as that ofeach part of Europe, so long as it lasted. Surpriz-

ing, that the corruption of the government of a conquering

nation, should have given birth to the best species of constitu-

tion that could possibly be imagined by man !

CHAP. IX.

Aristotle's manner of thinking.

ARISTOTLE is greatly puzzled in treating of mo-
narchy .* He makes five species ; and he does not distinguish

them by the form of constitution, but by things merely acci-

dental, as the virtues and vices of the prince ; or by things

»xtrinsical, such as tyranny usurped or inherited.

Among the number of monarchies, he ranks the Persian

empire and the kingdom of Sparta. But is it not evi-

dent, that the one was a despotic state and the other a re-

public ?

The ancients, who were strangers to the distribution of the

three powers in the government of a single person, could ne^
form a just idea of monarchy.

CHAP. X.

What other Politicians thought.

TG temper monarchy, Arybas, king of Epirus, *! found no
other remedy than a republic. The Molossi, not knowing

Eolit. book 3. chap. 14.

t See Justin, book 17. »

M 2
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how to limit the same power, made two kings, * by which

means the state was weakened more than the prerogative

;

they wanted rivals, and they created enemies.

Two kings were tolerable no where but at Sparta ; here

they did not form, but were only a part of the constitution.

CHAP. XL

OJ the Kings of the heroic Times of Greece.

IN the heroic times of Greece, a kind of monarchy arose

that was not of long duration. -|- Those who had been in-

ventors of arts, who had fought in their country’s cause, who
had established societies, or distributed lands among the peo-

ple, obtained the regal power, and transmitted it to their

children. They were kings, priests, and judges. This was

one of the five species of monarchy mentioned by Aristotle

and the only one that can give us any idea of the monarchical

constitution. But the plan of this constitution is opposite to

that of our modern monarchies.

The three powers were there distributed in such a manner,

that the people were the legislature, § and the king had the

executive together with the judiciary power ;
whereas in mo-

dem monarchies the prince is invested with the executive and

legislative powers, or at least with part of the legislative, but

does not act in a judiciary capacity.

In the government of the kings of the heroic times, the

three powers were ill distributed. Hence those monarchies

cOuld not long subsist. For as soon as the people got the le-

gislative power into their hands, they might, as they every

where did, upon the very least caprice, subvert the regal au-

thority.

Among a free people possessed of the legislative power, and
enclosed within walls, where every thing tending towards op-

pression appears still more odious, it is the master-piece of le-

gislation to know where to place properly the judiciary power.

But it could not be in worse hands than in those of the per-

son, to whom the executive power had been already committed.

* Arist. PoUt. book 5. chap. 8. -

+ Aribtot. Polit. book 3. chap. 14.
J;

Ibid,

§ See what Plutarch says in the Life of Theseus, See likewise Thu-
cydides, book 1.
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From that very instant the monarcli became terrible. But
at the same time as he had no share in the legislature, he

could make no defence against it; thus his power was in one

sense too great, in another too little.

They had not as yet discovered that the true function of a

prince was, to appoint judges, and not to sit as judge himself.

The opposite policy rendered the government of a single per-

son insupportable. Hence all these kings were banished. The
Greeks had no notion of the proper distribution of the three

powers in the government of one person ; they could sec it

only in that of many ; and this kind of constitution they dis-

tinguished by the name of Polity. *

CHAP. XII.

Of the Government of the Kings of Rome, and in what Man-
ner the three Powers were there distributed.

THE government of the kings of Rome had some relation

to that of the kings of the heroic times of Greece. Its sub-

version, like the latter’s, was owing to its general defect,

though in its own particular nature, it was exceeding

good.

In order to give an adequate idea of this government, I shall

distinguish that of the five first kings, that of Servius Tullius,

and that of Tarquin.

The crown was elective, and under the five first kings the

senate had the greatest share in the election.

Upon the king’s decease the senate examined whether they

should continue the established form of government. If tliey

thought proper to continue it, they named a magistrate f
taken from their own body, who chose a king ; the senate

were to approve of the election, the people to confirm it, and
the augurs to declare the approbation of the Gods. If any of

these three conditions was wanting, they were obliged to pro-

ceed to another election.

The constitution was a mixture of monarchy, aristocracy,

and democracy ; and such was the harmony of power, that

there was no instance of jealousy or dispute m the first

reigns. The king commanded the armies, and had the

direction of the sacrifices; he had the power of determin-

* Aristot. PoUt. book 4. chap. 8.

t Dionys. Halicarn. book 'Z, p. 120. & book 4, p. 242 & 243.
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ing civil and criminar-f* causes ; he called the senate toge-

ther, convened the people, laid some affiiirs before the lat-

ter, and regulated the rest with the senate, j

The authority of the senate was very great. The king.s

oftentimes pitched upon senators with whom they sat in

jtttlgment; and they never laid any affair before the peo-

ple, till it had been previously debated § in that august

assembly.

The people had the right of chooslng|| magistrates, of con-

senting to the new laws, and, with the king’s permission,

of making war and peace ; but they had not the judicial

power. A'Vhcn Tullius Hostilius referred the trial of Ho-
ratius to the people, he had his particular reasons, which

may be seen in Dionysius Halicaniasscus.^

The constitution altered under * *' Servius Tullius. The
senate had no share in his election

;
he caused himself to

be proclaimed by the people ; he resigned the power of

hearing civil causes,‘h |- reserving none to himself but those of a

criminal nature ; he laid all affairs directly before the people,

eased them of the taxes, and imposed the whole burthen on

the patricians. Hence in proportion as he weakened the

regal together with the senatorian jjower, he augmented that

of the plebeians.

Tarquin would neither be chosen by the senate nor by the

people; he considered Servius Tullius ns an usurper, and

seized the cj own as his lieroditary right. He destroyed most

of the senators ; those who remained he never consulted ; nor

did he even so much as summon them to assist at his deci-

sions. §15 Thus his power increased ; but the odium of tha'

power received a new addition, by usurping also the authority

See TVmai^Mirs discouue on Livy, book 1 . dec. 1. and the regula-

tions of Seivivu Tullius in Dionys. llalicani. book 4. p. 229.

f See Dionys. llalicani. book 2. p. 118, and book 3. p. 171.

I It was by virtue of a senatus consultuin, that Tullius Ilostilius

ordered Alba to be destroyed. Dionys. llalicani. book 3. p. 107,
172.

§ Ibid. book. 4, p. 276.

II
Ibid, book 2. And yet they could not have the nomination of nil

offices, since Valerius Publicola made that famous law, by which every

citizen was forbid to exercise any employment, unless he had obtained

it by the suffrage of the people.

11 Book 3. p. 159. Dionys. Halicarn. book 4.

ft He divested himself of half the regal power, says Dionys. Halicarn.
book 4. p. 229.

It It was thought lhat if he had not been pievented by Tarquin, he
would have estubliilied a populai government, Dionys. Ilabcatn.
book 1. p. 243.

Dionys. Ila'ieani book 4.
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of the people, against whose consent ’he enacted several laws.

The three powers were by these means re-united in his per-

son ; but the people at a critical minute recollected that they

were legislators, and there was an end of Tarepiu.

CHAP. XIII.

General Rcjlections on the Slate of Rome after the Eipidsion of
its Iivtffs.

IT is impossible to be tired of so agreeable a subject’ as

ancient Rome : thus strangers at present leave the modern

palaces of that celebrated capital to visit the ruins ; and thus

the eye after recreating itself with the view of flowery meads,

is pleased with the wild prospect of rocks and mountains.

The patrician families were at all times possessed of great

privileges. These distinctions, which were considerable under

the kings, became much more important after their expulsion.

Hence arose the jealousy of the jdebeiaiis, ivho wanted to re-

duce them. The contest struck at the constitution, without

weakening the government ; for it was very indifferent of what

family were the magistrates, provided the magistracy preserved

its authority.

An elective monarchy, like that of Rome, necessarily sup-
'

poses a powerful aristocratic body to support it ; without

which it changes immediately into tyranny or into a popular

state. But a popular state has no need of this distinction of

families to maintain itself. To this it was owing that the

patricians, who were a necessary part of the constitution

'

under the regal government, became a superfluous branch

under the consuls ; the people could suppress them without

'hurting themselves, and change the constitution without cor-

rupting it.

After Servius Tullius had reduced the patricians, it was

natural that Rome should fall from the regal hands into those

of the people. But the people had no occasion to be afraid

of relapsing under a regal power, by reducing the patri-

cians.

A state may alter two different ways, either by the amend-

ment or by the corruption of' the constitution. If it has pre-

served its principles and the constitution changes, this is

owing to its amendmerft ; if upon changing the coustilu-
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tloii its principles arc lost, this is because it has been cor-

rupted.

The government of Rome, after the expulsion of the kings,

should naturally have been a democracy. The people had
already the legislative power in their hands ; it was their una-

nimous consent that had expelled the Tarquins ; and if they

had not continued steady to those princq)les, the Tarquins
might easily have been restored. To pretend that their de-

sign in expelling them was to render themselves slaves to a

few families, is quite absurd. The situation therefore of things

required that Rome should have formed a democracy, and yet

this did not happen. There was a necessity that the power
of the principal families should he tempered, and that the

laws should have a bias to democracy.

The prosperity of states is frequently greater in the insen-

sible transition from one constitution to another, than in

either of those constitutions. Then it is, that all the springs

of government are upon the stretch, that the citizens assert

their claims, that friendships or enmities are formed amongst

the jarring parties, and that there is a noble emulation be-

tween those who defend the ancient, and those who are stre-

nuous in promoting the new constitution.

CHAP. XIV.

In what Manner the Distribution of the three Powers began to

change after the Expulsion of the Kings.

THERE were four things that greatly prejudiced the li-

berty of Rome. The patricians had engrossed to themselves

all public employments whatever ; an exorbitant power was

annexed to the consulate ; the people were often insulted';

and in fine they had scarce any influence at all left in the

public suffrages. These four abuses were redressed by the

people.

1st. It was regulated that the plebeians might aspire to

some magistracies ; and by degrees they were rendered capa-

ble of them all, except that of Inter-rex.

2nd. The consulate was dissolved into several other magis-

tracies
; praetors were created, on whom the power was con-

Livy, 1. Decad. Dock 6.
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ferrcd of trying private causes; qua!stors* wore nominated

for determining those of a criminal nature ; a:dilcs were esta-

blislicd for the civil administration , treasurers f were made
for the management of the public money ; and, in fine, by the

creation of censors the consuls were divested of that part of

tlie legislative power wltich regulates the morals of the citizens,

and the transient polity of the different bodies of the state.

The chief privileges left them were, to preside in the great

meetings \ of the people, to assemble the senate, and to com-

mand the armies.

3rd. The sacred laws appointed tribunes, who had a power

of checking the encroachments of the patricians, and pre-

vented not only private, but likewise public injuries.

In fine the plebeians increased their influence in the

general assemblies. The people of Rome were divided in

three different manners, by centuries, by curiae, and by tribes ;

and whenever they gave their votes, they were convened one

of those three ways.

In the first the patricians, the leading men, the rich, and
the senate, which was very near the same thing, had almost

the whole authority ; in the second they had less ; and less

still in the third.

The division into centuries was a division rather of estates

and fortunes, than of persons. The whole people were distri-

buted into a hundred and ninety-three centuries,^ which had
each a single vote. The patricians and leading men com-
posed the first ninety-eight centuries ; and the other ninety-

five consisted of the remainder of the citizens. In this divi-

sion therefore the patricians were masters of the suffrages.

In the division into curi2e,|| the patricians had not the

same advantages ; some however thoy had, for it was neces-

sary to consult the augurs, who were under the direction jjf

the patricians ; and no proposal could be made there to the

people, unless it had been previously laid before the senate,

and approved of by a senatus consultum. But in the division

ihuo tribes they had nothing to do either with the augurs or

with the decrees of the senate ; and the patricians were ex-

cluded.

Now the people endeavoured constantly to have those meet-

ings by curite wnich had been customary by centuries, and by
tribes, those they used to have before by curiae ; by which

• Ofuestores parrkidii, Pomponius, leg. 2. ff. de Orig. Juv,

Plutarch, itjfe of Publicola. -

t Comitiis centuriatis.

§ See Livy, book i. Dionys. Ralicarn. book 4, and 7.

II
Dionys, Ilalicarn. book 9. p, 598.
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means the direction oC public affairs soon devolved from the

patricians to the jdcbcians.

Thus when the plebeians obtained the power of trying the

[

latricians, a power wliich commenced in the affair of Corio-

anus,* they insisted upon assembling by tribes,
•f*

and not by

centuries ; and when the new magistracies'! of tribunes and

sediles were established in favour of the people, the latter ob-

tained that they should meet by curia; in order to ironainate

them ; and after their power was quite settled, tliey gained^

so far their point as to assemble by tribes to proceed to this

nomination.

CHAP. XV.

In lehat Manner Rome, in the flourhhing Stale of that

Republic, suddenly lost its Liberty.

IN the heat of the contests between the patricians and the

plebeians, the latter insisted upon having fixed laws, to the end

that the puldic judgments should no longer be the effect of

capricious will or arbitrary power. The senate after a great

deal of resistance acquiesced ; and decemvirs were nominated

to compose those laws. It was thought proper to grant them

an extraordinary power, because they were to give laws lo

parties whose views and interests it was almost impossible to

unite. The nomination of .all magistrates was suspended ;

and the decemvirs were chosen in tlte comitia sole adminis-

trators of the republic. Thus they found themselves invested

with the consular and the tribunitian power. By one they

biad the privilege of assembling the senate, by the other that

of convening the people ; but they assembled neither senate

nor people. Ten men only of the republic had the whole

legislative, the whole executive, and the whole judiciary

power. Rome saw herself enslaved by as cruel a tyranny as

that of Tarquin. When Tarquin trampled on the liberty of

that city, she was seized with indignation at the power he had

usurped ; when the decemvirs exercised every act of oppres-

sion, she was astonished at the extraordinary power she had

granted.

* Dionya. Halicarn. book 7.

t Contrary to the ancient custom, as may be seen in Dionys.
Ilalicam. book 5. p. 320.

J Dionys. Halicarn. book C. p. 410.jmd 411.
5 See Dioiivs. Hal irnrn hrvolt 0. n fi.SO.
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What a strange system of tyranny ! a tyranny carried on

by men, who had obtained the political and military power,

merely from their knowledge in civil affairs
;
and who at that

very juncture stood in need of the courage of those citizens to

protect them abroad, who so tamely submitted to domestic

oppression.

The spectacle of Virginia’s death, whom her father immo-
lated to chastity and liberty, put an end to the power of the

decemvirs, livery man became free, because every man had

been injured ; each showed himself a citizen, because each

had the tic of a parent. The senate and the people resumed

a liberty which bad been committed to ridiculous tyrants.

No people were so easily' moved with public spectacles as

the Romans. That of the impurplcd body of Lucretia put

an end to the regal government. The debtor who appeared

in the forum covered with wounds, caused an alteration in the

' republic. The decemvirs owed their expulsion to the tragedy

of Virginia. To condemn Manlius, it was necessary to keep

the people from seeing the Capitol, Ca;sar’s bloody garment

flung Rome again into slavery.

CHAP. XVI.

Of llie legislative Power in the Roman Republic.

THERE were no rights to contest, under the deceinyhrs :

but up’on the restoration of liberty, jealousies revived ; and so

long as the patricians had any privileges left, they were sure

to be stripped of them by the plebeians.

The mischief would not have been so great, had the ple-

beians been satisfied with this success ; but they also injured

the patricians as citizens. When the people assembled by
curia3 or centuries, they were composed of senators, patricians,

and plebeians. In their disputes the plebeians gained this

point,*' that they alone without patricians or senate should

enact the laws called plebiscita ; and the assemblies in which

they were made, had the name of comitia by tribes. Thus
there were cases in which the patricians'f' had no share in the

* Dionys. Ilalicarn. book 11. p. /25.

t By^tbe sacred laws, the plebeians had a power of making the

plcbiscila by themselves, wiibjnit admitting the patricians into thcii

a'^scinbly. Dionys. Ilalicarn. book 6. p. 410. and book 7. p. 430.
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legislative power, but* were subject to the legislation of an-

other body of the state. This was the extravagance of liberty.

'The people, to establish a democracy, acted against the very

principles of that
'

government. One would have imagined
that so exorbitant a power must have destroyed the authority

of the senate. But Rome had admirable institutions. Two
of these were especially remarkable ; one by which the legis-

lative power of the people was established, and the other by

which it was limited.

The censors, and before them the consuls, •!- modelled and

created as it were, every five years the body of the people ;

they exercised the legislation on the very part that was pos-

sessed of the legislative power. “ Tiberius Gracchus,'” says

Cicero, “ caused thefreed men to he admitted into the tribes not

by the force of his eloquence, but by a word, by a gesture ;

which had he not effected, the republic, whose drooping head we

are at present scarce able to uphold, would not even exist.”

On the other hand, the senate had the power of rescuing,

as it were, the republic out of the hands of the people, by

creating a dictator, before whom the sovereign bowed his head,

and the most popular laws were silent

CHAP. XVII.

Of the executive Power in the same Republic.

JEALOUS as the people were of their legislative power,

yet they had no great uneasiness about the executive. This

they left almost entirely to the senate and to the consuls,

reserving scarce any thing more to themselves, than the right

of choosing the magistrates, and of confirming the acts of the

senate and of the generals.

Rome, whose passion was, to command, whose ambi'^'.an

was, to conquer, whose commencement and progress were one

*By the law enacted after tire expulsion of the decemvirs, the pa-

tricians were made subject to the plebiscita, though they had not a

right of voting there. Livy, book 3. and Dionys. Halicara. book 11.

p. 725. Tliis law was confirmed by that of Publius Philo the dictator,

in the year of Rome 416. Livy, book 8.

i" In the year 3i2 of Rome, the consuls performed still the business

of surveying the people and their e‘ tales, as appears by Dionys. ILili-

carn. book 11.

J Such as those by which it was allowed to appeal fiom the decisions

of all the magistrates to the people.
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continued usurpation, had constantly affairs of the greatest

weight upon her hands ; her enemies were ever conspiring

against her, or she against her enemies.

As she was obliged to behave on the one hand with heroic

courage, and on the other with consummate prudence, it was
rc(]uisite, of course, that the management of affairs should be

committed to the senate. Thus the people disputed every

branch of the legislative power with the senate, because they

were jealous of their liberty ; but they had no disputes about

the e.xccutivc, because they were animated with the love of

glory.

So great was 'the share the senate took in the executive

power, that, as Bolybius''' informs us, foreign nations imagined

that Rome was an aristocracy. The senate disposed of th,e

public money, and farmed out the revenue ; they were arbi-

ters of the affairs of their allies; they determined war or

,^peaco, and directed, in this respect, the consuls ; they fixed

the number of the Roman and of the allied troops, disposed

of the provinces and armies to the consuls or preetors, and
upon the expiration of the year of command, had the power

of appointing successors ; they decreed triumphs, received and
sent embassies ; they nominated, rewarded, punished, and

were judges of kings, declared them allies of the Roman people,

or stripped them of that title.

The consuls levied the troops which they were to carry

i:-5to the field ; had the command of the forces by sea and

land ; disposed of the forces of the allies ; were invested with

the wiiolc power of the republic in the provinces
;

gave peace

to the vanquished nations, imposed conditions on them, or

rciefred them to the senate.

In the earliest times, when the pegple had some share in

the affairs relating to war or peace, they exercised rather them

legislative than their executive power. They scarce did any

thing else but confirm the acts of the kings, and after their ex-

pulsion, those of the consuls or senate. So far were they from

beir.g the arbiters of war, that we have instances of its having
• been often declared, notwithstanding the opposition of the

tribunes. But growing wanton in their prosperity, they in-

creased their executive power. Thus •[* they created the mili-

tary tribunes, the nomination of whom till then had belonged

to the generals ; and some time before the first Punic war,

* Book. 6.
*

t In the year of Rome 444. Livy 1. Decad. book 9. As the \var

against Perseus appeared somewhat dangerous, it was ordained hy a

senatns-'cbnsultum, tliat this law should be suspended, and the people

agreed to it. Livy Dec. 5. hook* 2.
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they decreed, that only their own body should have the riglit

of declaring war.*

CHAP. XVIII.

Of the judiciary Power in the Roman Government.

THE judiciary power was given to tho people, to the

senate, to the magistrates, and to particular judges. We
must see in what manner it was distributed ; beginning with

their citdl affairs.

The consuls had the judiciary power'f after the expulsion

of the kings, as tlie preetors were judges after the consuls.

Servius Tullius had divested himself of the power of deter-

mining of civil causes, which was not resumed by the consuls,

except in somej; very rare cases, for that reason called exh'a-

ordimry.§ They were satisfied with naming the judges, and

esfaWishing tJw several r/ibj.>Ba.ls. By a disc&aysc ofJppi'uy

Claudius, in Dionysius Halicarnasseus,|| it appears that so

early as the 259th year of Rome, this was looked upon as a

settled custom among the Romans ; and it is not tracing it

very high, to refer it to Servius Tullius.

Every year the prsetor made a list^ of such as he chose for

the office of judges during his magistracy. A sufficient

number was pitched upon for each cause ; a custom very near

the same as that now practised in .England. And what ns

extremely favourable to liberty,** was the praetor’s fixing the

judges with the'j'j' consent of the parties. The great number

* They extorted it from the senate, says Frevishemius, Dec. 2 book 6.

There is no manner of doubt but the consuls had the power of

trying civil causes before the creation of the pra;tors. See Livy, Dec.
1. book 2. p. 19. Dionys. Halicarn. book 10. p. 027, and the same b.,ok,

p. 645.

t The tribunes frequently tried causes by themselves only, but no-

thing rendered them more odious. Dionys. Ilalicarn. hook 11. p. 709.

§ Jtidicia extraordinaria. See the Institutes, book 4.

II
Book 6. p. 360. ^ Album Judicium.

** “ Our ancestors,” soys Cicero pro Cluentio, “would not suffer any
man, whom the parties had not agreed to, to be judge of the least pe-
cuniary affair, mush less of a citizen’s reputation.”

tt See in the fragments of the Sprvilian, Cornelian, and other lawj^

in what manner these laws appointed judges for the crimes they pro-
posed to punish. They were often pitched upon by choice, sc.Tietimes
by lot, or, in fine, by lot, mixed together with choice.
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of exceptions that can be made in En^lantl, amounts pretty

near to this very custom.

The judges decided only the questions relating to matter

of fact for example, wliether a sum of mOney had been paid

or not, whether an act had been committed, or not. But as

to questions of law,-|- as these required a certain capacity,

they were always carried before the tribunal of the cen-

tumvirs.|

The kings reserved to themselves the judgment of criminal

affairs, and in this were succeeded by the consuls. It was in

consequence of this authority, that Brutus put his children

and all those who were concerned in the Tarquinian conspi-

racy to death. This was an c.xorbitant power. The consuls

already invested with tlie military command, extended the

exercise of it even to civil affairs; and their procedures being

stripped of all forms of j ustice, were rather exertions of vio-

lence than legal judgments.

This gave rise to the Valerian law, by which it was made
lawful to appeal to the people, from every decision of the

consuls that endangered the life of a citizen. The consuls

had no longer a power of pronouncing sentence in capital

cases against a Roman citizen, without the consent of the

people,^

We see in the first conspiracy for the restoration of the

Tarquins, that the criminals were tried by Brutus the consul

;

iq the second the senate and comitia were assembled to try

thorn.
II

The laws distinguished by the name of sacred, allowed the

plebeians the privdege of choosing tribunes ; from whence was

foimed a body, whose pretensions at first were immense. It is

hard to determinewhich was greater, the insolence ofthe plebeians

in demanding, or the condescension oF the senate in granting.

The Valerian law allowed of appeals to the people, that is, to

the people composed of senators, patricians, and plebeians.

The plebeians made a law that appeals should be brought

befqre their own body. A question was soon after started,

whether the plebeians had a right to try a patrician ; this

was the subject of a dispute to which the impeachment of

* Seneca de Benefic. lib. 3. cap. 7. infine.

t See Quintillian, lib. 4. p. 54. in fol. edit, of Paris, 1541.

i Leg. 2. ff.
de Orig, Jur. Magistrates who were called decemvirs,

presided m court, the whole under a prretor’s direction.

Quoniam de capite civis Romarp, injussu populi Romani, non erat

permissum consulibus jus dicere. See Pomponius Leg. 2. ff. de

Orig. Ju/.

II
Dionys. Ilalicarn. book 5. 322.
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Coriolanus gave rise, and which ended with that affair.

When Coriolanus was accused by the tribunes before the

people, he insisted, contrary to the spirit of the Valerian law,

that as he was a patrician, none but the consuls had a power

to try him ; on the other hand, the plcbcian.s also, contrary

to the .spirit of that same law, pretended, that none but their

body were empowered to be his judges, and accordingly they

pronounced sentence upon him.

This was moderated by the law of the twelve tables

;

whereby it was ordained that none but the great asiemhlica of

the people* should try a citizen in capital cases. Hence the

body of the plebeians, or which amounts to the very same,

the comitia by tribes had no longer any power of hearing cri-

minal causes, except such as were punished with fines. To
inflict a capital punishment a law was requisite ; liut to con-

demn to a pecuniary mulct, there was occasion only for a

Plehiscitum.

This regulation of the law of the twelve tables was ex-

tremely prudent. It produced an admirable balance between

the body of the plebeians and the senate. For as the full

judiciary power of both depended on the groatnc.ss of tlie pu-
nishment and tile nature of the crime, it was necessary they

should both agree.

The Valerian law abolished all the remains of the Roman
government, any way relative to that of the kings of the heroic

times of Greece. The consuls were divested of the power t..

punish crimes. Though all crimes arc public, yet we must
distinguish between those which more nearly concern the mu-
tual intercourse of citizens, and those which more immediately

interest the state in the relation it bears to its subjects. Tiie

first are called private, <^he second public. The latter wore

tried by the people ; and in regard to the former, they named
by particular commission a qusestor for the prosecution of each

crime. The jperson chosen by the people was frequently

one of the magistrates, sometimes a private man. He wa.s

called the queeiiar ofparricide, and is mentioned in the law

of the twelve tables, f
The quasstor nominated the judge of the question, who

drew lots for the judges, and regulated the tribunal in which

he presided.+

• The Comitia by centuries. Thus Manlius Capitolinas was tried

in these Comitia. Livy, Dec. 1. book 6. p. 60.

t Pomponius, in the second Lav in the Digest de Orig. Jur.

j See a fragment of Ulpian, who gives another of the Cornelian law

;

it is to be met with in the Collation of the Mosaic and Homan laws, tit 1

.

de sicariis et homicidiis.
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Here it is proper to observe what share the senate had in

the nomination of the quaestor, that we may see how far the

two powers were balanced. Sometimes the .senate caused a

dictator to be chosen, in order to exercise the office of

quaestor at other times they ordained that the people should
be convened by a tribune, with the view of proceeding to the

nomination of a qutestor :f and in fine the people frequently

appointed a magistrate to make his report to the senate con-

cerning a particular crime, and to desire them to name a

quKstor, as may be seen in the judgment upon Lucius Scipioij;

in Livy.§

In the year of Rome 604, some of these commissions were

rendered permanent.
||

All criminal causes were gradually

divided into different parts ; to which they gave the name of

perpetual questions. Different pr.ostors were created, to each

of whom some of those questions rvere assigned. They had a

power conferred upon them for the term of a year, of trying

such criminal causes as were any way relative to those ques-

tions, and then they were sent to govern their province.

At Carthage the senate of the hundred was composed of

judges who enjoyed that dignity for life.^I But at Rome the

prsetors were annual ; and the judges were not even for so long

a term, but were nominated for each cause. We have

already shown in the sixth chapter of this book, how favour-

able this regulation was to liberty in particular governments.

-) The judges were chosen from the order of senators, till

the time of the Gracchi. Tiberius Gracchus caused a law to

pass that they should be taken from the Equestrian order ; a

change so very considerable, that the tribune boasted of

having cut, by one rogation only, the sinews of the senatorian

dignity. »
It is necessary to observe that the three powers may lip

very well distributed in regard to the liberty of the constitu-

tion, though not so well in respect to the liberty of the subject.

At Rome the people had the greatest share of the legislative,

a pArt of the executive, and part of the judiciary power ; by

which means they had so great a weight in the government,

* This took place, especially in regard to crimes committed in Italy,

which were subject chiefly to the inspection of the senate. See Livy,

1 Dec. book 9. concerning the conspiracies at Capua.

t This was the case in the prosecution for the murder of PosthumWs,
in the year 340 of Rome. See Livy.

1 This judgment was passed in tha year of Rome, 567.

§ Book 8. II
Cicero in Bruto.

IT This' is proved from Livy, Ijook 43, who says that Hannibal ren-

dered their magistracy annual.

VOL. I. N
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as required some other power (o balance it. Idle senate indeed

had part of the executive power, and some share of the legis-

lative

;*

but this was not sufficient to counterbalance the

weight of the people. It was necessary that they should par-

take of the judiciary power ; and accordingly they had a share

when the judges were chosen from ameng the senators. But
when the Gracchi deprived the senators of the judicial power , t-

the senate were no longer able to withstand the people. To
favour therefore the liberty of the subject they struck at that

of the constitution ; but the former perished with the latter.

Infinite were the mischiefs that from thence arose. The
constitution was changed at a time when the fire of civil dis-

cord had scarce left any such thing as a constitution. The
knights ceased to be that middle order which united the

people to the senate ; and the chain of the constitution was

broke.

There were even particular reasons against transferring the

judiciary power to the equestrian order. The constitution of

Rome was founded on this principle, that none should he en-

listed as soldiers, but such as wore men of sufficient property

to answer for their conduct to the republic. The knights as

persons of the greatest property, formed the cavalry of the

legions. But when their dignity increased, they refused to

serve any longer in that capacity ; and another kind of cavalry

was obliged to be raised : thus Marius enlisted all sorts of

people into his army, and soon after the republic was lost.j;

Besides the knights were the fcrmcrs of the revenue ; men
whose great rapaciousness increased the public calamities.

Instead of giving to such as those the judicial power, they

ought to have been constantly under the eye of the judges.

This we must say in (jjmmendation of the ancient French

l^ws ; that they have acted towards the officers of the revenue,

with as great a diffidence as would be observed between ene-

mies. When tiie judiciary power at Rome was transferred to

the publicans, there was then an end of all virtue, polity, laws,

and government, ^
Of this we fii.d a very ingenious description in some frag-

ments of Diodorus Siculus and Dio. “ Mutius Screvola,’' says

Diodorus,§ “wanted to revive ike ancient manners, and the

* The senatus consultums were of force for the space of a year,

though not confirmed by the people. Dionys. Halicam. book 9. p.

595, and book ir.' p, 735.

t In the year 630.

J Capite censos plcrosqtie Sallust, de bello Jugurth.

§ Fragment of this author, book 36, in the collection of Constantine
Porphyvogenitus of virtues amt vices.
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hmdahlc custom of sohcr and frugal living. For his prede-

cessors having entered into a contract with the farmers of the

revenue, who at that time were possessed of .thejudiciarp power
at Rome, had infected the province with all manner of eorrup-

tion. But Scavola made an example of the publicans, and im-
prisoned those hp whom others had been confined."

Dio informs, us,* that Publius Rutilius his lieutenant, was
equally olmoxious to the equestrian order, and that upon his

return they accused him of having received some presents,

and condemned him to a fine ; upon which he instantly made
a cession of his goods. His innocence appeared in this, that

he was found to be worth a great deal less than what he was
charged with having extorted, and he showed a just title to

what he possessed : hut he would not live any longer in the

same city with such jrrofligate wretches.

The Italians, says Diodorus again, bought up whole droves

of slaves in Sicily, to till their lands, and to take care of their

cattle ; hut refused them a necessary subsistence. These
wretches were then forced to go and rob on the highways,

armed with lances and clubs, cotered with beasts’ skins, and

followed by large mastiffs. Thus the whole province was laid

waste, and the inhabitants could not call any thing their own,

but what was secured by fortresses. Tliere was neither pro-

consul nor prattor, that could or would oppose this disorder, or

that presumed to punish these slaves, because they belonged to

rhe knights, who at Rome were possessed of the judiciary

power. X And yet this was one of the causes of the war of the

slaves. But I shall add only one word more. A profession

de.af and inexorable, that can have no other view than lucre,

that was always asking and never granting, that impoverished

the rich and increased even the misery of the poor ; such a

profession, I say, should never have been intrusted with the

judiciary power at Rome.

CHAP. XIX.

Of the Government of the Roman Provinces.

SUCH was the distribution of the three powers in Rome.

But they were far from being thus distributed in the provinces.

V
* Fragment of his history, taken from the Eifracf of virtues and vices.

t Fragment of the 34th book in tfle Extract of virtues and vices.

J Penes quos Romae turn judicia erant, atque ex equestri ordine so-

lerent sortito judices eligi in causa Praetorum et Proconsulum, quibus

post administratam provinciam dies dicta erat.

N 2
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Liberty prevailed in the center, and tyranny in the extreme
parts.

While Home extended her dominions no farther than Italy,

the people were governed as confederates ; and the laws of

each republic were preserved. But when she enlarged her

conquests, and the senate had no longer an immediate inspec-

tion over the provinces, nor the magistrates residing at Rome
were any longer capable of governing the empire, they were

obliged to send pra;tors and proconsuls. Then it was that

the harmony of the three powers was lost. The persons ap-

pointed to that office were intrusted with a power which com-

prehended that of all the Roman magistracies ; nay, even that

of the people.* They wore despotic magistrates, extremely

well adapted to the distance of the places to which they were

destined. They exercised the three powers ; and were, if I

may presume to use the expression, the bashaw's of the re-

public.

We have elsewhere observed that in a commonwealth the

same magistrate ought to be possessed of the executive power,

as well civil as military. Hence a conquering republic can

hardly communicate her government, and rule the conquered

state according to her own constitution. And indeed as the

magistrate she sends to govern, is invested with the executive

power, both civil and military, he must also have the legis-

lative : for who is it that could make laws without him ? It

is necessary, therefoie, that the governor she sends beintrustea

with the three powers, as was practised in the Roman pro

vinces.

It is more easy for a monarchy to communicate its goveni-

ment, because the officers it sends, have, some the civil execu-

tive, and others the military executive power, which does not

necessarily imply a despotic authority.

It was a privilege of the utmost consequence to a Roman
citizen, to have none but the people for his judges. Were it

not for this, he would have been subject in the provinces to

the arbitrary power of a proconsul or of a proprietor. The
city never felt the tyranny, which was exercised only on con-

quered nations.

Thus, in the Roman world, as at Sparta, the freemen

enjoyed the highest degree of liberty, while those who were

slaves laboured under the extremity of servitude.

While the citizens paid taxes, they were raised with great

justice and equality. Iffie regulation of Servius Tullius was
observed, who had distributed the people into six classes, ac-

They made their edicts vooii entering the provinces.
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cording to their difference of property, and fi.Kod the several

shares of the public imposts in proportion to that which each

person had in the government. Hence they bore with the

greatness of the tax, because of their proportionable greatness

of credit, and consoled themselves for the smallness of their

credit, beeausc of the smallness of the tax.

There was also another thing worthy of admiration, whieh
is, that as Servius Tullius’s division into elasses was in some
measure the fundamental principle of the constitution, it

thence followed that an equal levying of the ta.xes was so con-

nected with this fundamental principle, that the one could not

be abolished without the other.

But while the city paid the taxes as she pleased, or paid

none at all,

*

the provinces were plundered by the knights,

who were the farmers of the public revenue. AVe have already

made mention of their oppressive extortions, with which all

history abounds.

“ All Asia,” says Mithridates,+ “ exjyecU me as her deli-

verer ;
so great is the hatred which the rapaciousness of the

proconsuls, I the confiscations made by the officers of the revenue,

and the ijuirks and cavils of judicial proceedings, § have ex-

cited against the Romans.”

Hence it was that the strength of the provinces did not in-

crease, but rather weakened the strength of the republic.

Hence it was that the provinces looked upon the loss of the

liberty of Rome as the epocha of their own freedom.

CHAT. XX.
«»

The end of this Book.

I SHOULD be glad to inquire into the distribution of the

three powers, in all the moderate governments w'e are ac-

quainted with, in order to calculate the degrees of liberty

which each may enjoy. But we must not always exhaust a

subject, so as to leave no work at all for the reader. My bu-

siness is not to make people read, but to make them think.

• After the conquest of Macedonia the Romans paid no taxes,

f Speech taken from Trogus Pompeius, and related by Justin, b. 38.

i See the orations against Verres. •»

§ It is well known what sort of a tribunal was that of Varus, which

provoked the Germans to levolt.
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BOOK XII.

OF THE LAWS THAT FORM POLITICAL LIBEIITV,

AS RELATn'’E TO THE SUBJiiCr.

CHAP. I.

Idea of this Book.

TT is not sufficient to liave treated of political liberty as re-

lative to the constitution ; we must examine it likewise in the

relation it bea)-s to the subject.

We have observed that in the former case it arises from a

certain distribution of the three powers
;
but in the latter, we

must consider it in another light. It consists in security, or

in the opinion people have of their security.

The constitution may happen to be free, and the subject

not. The subject may be free, and not the constitution. In

those cases, the constitution will be free by right, and not in

fact ; the subject will be free in fact, and not by right.

It is the disposition only of the laws, and even of the fun-

damental laws, that constitutes liberty in relation to the ern-

stitution. But as it regards the subject ; manners, customs,

or received examples may give rise to it, and particular civil

lar.s may encourage it, as wc shall presently observe.

Farther, as in most states, liberty is more checked or de-

pressed than their constitution requires, it is proper to treat

of the particular laws that in each constitution are apt to as-

sist or check the principle of liberty which each state is capa-

ble of lecciving.

CHAP. II.

Of the Liberty of the Subject.

PHILOSOPHICAL liberty consists in the free exercise of

the will ; or at least, if we must speak agreeably to all sys-
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terns, ill an opinion that ive have the free c.^crcisc of our will.

Political liberty consists in security, or, at least, in the opinion

that we enjoy security.

This security is never more dangerously attacked than in

public or private accusations. It is, therefore, on the goodness

of criminal laws, that the liberty of the subject principally

depends.

Criminal laws did not receive their full perfection all at

once. Even in places where liberty has been most sought

after, it has not been always found. Aristotle '- informs us,

that at Cumse, the parentb of the accuser might be witnesses.

So imperfect v.as the law under the kings of Home, that

Servius Tullius pronounced sentence against the children of

Ancus Martins, who were charged with having assassinated

the king his father-in-law.-j- Under the first kings of Fraiifce,

Clotarius made a law,j; that nobody should be condemned

without being heard ; which shows that a contrary custom had
prevailed in some particular case or among some barbarous

people. It was Charondas that first establislied penalties

against false witnesses. § When the subject has no fence to

secure his innocence, ho has none for his liberty.

The knowledge already acquired in some countries, or that

may be hereafter attained in others, concerning the surest

rules to be observed in criminal judgments, is more interesting

to mankind than any other thing in the world.

,
Liberty can be founded on the practice of this knowledge

only ; and supposing a state to have the best laws imaginable

in this respect, a person tried under that state, and condemned

to he hanged the next day, would have much more liberty,

<han a bashaw enjoys in Turkey.

CHAP. III.

The same Subject continued,

THOSE laws which condemn a man to death on the de-

position of a single witness, are fatal to liberty. In right

reason there should be two, because a wdtness who affirms,

and the accused who denies, make an equal balance, and a

third must incline the scale.

V
* Politics, book 2. f Tarcpiinius Priscus. See Dionysius Hali-

carnasseus, book 4. USo early as the year 560.

§ A>'istot. Polit. book 2, chap. 12. He gave his laws at^/Thuiiu ,in

the 84lh Olympiad.
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The Greeks

'*

-" and Romans+ required one voice more to

condemn : but our French laws insist upon two. The Greeks

pretend that their custom was established by the Gods
; J but

this more justly may he said of ours.

CHAP. IV.

That Liberty isfavoured by the Nature and Proportion of
Punishments.

LIBERTY is in its highest perfection, when criminal

laws derive each punishment from the particular nature of the

crime. There are then no arbitrary decisions ; the punish-

ment does not flow from the capriciousness of the legislator,

but from the very nature of the thing ;
and man uses no vio-

lence to man.

There are four sorts of crimes. Those of the first species

are prejudicial to religion, the second to morals, the third to

the public tranquillity, and the fourth to the security of the

subject. The punishments inflicted for these crimes ought to

proceed from the nature of each of these species.

In the class of crimes that concern religion, I rank only

those which attack it directly, such as all simple sacrileges.

For as to crimes that disturb the exercise of it, they are of

the nature of those which prejudice the tranquillity or security

of the subject, and ought to he referred to those classes.

In order to derive the punishment of simple .sacrileges from

the nature of the thing, § it should consist in depriving people

of the advantages conferred by religion in expelling them out

of the temples, in a temporary or perpetual exclusion from the

society of the faithful, in shunning their presence, in execra-

tions, comminations, and conjurations.

In things that prejudice the tranquillity or security of the

state, secret actions are subject to human jurisdiction. Rit
in those which offend the Deity, where there is no public act,

there can be no criminal matter, the whole passes betwixt

man and God, wlio knows the measure and time of his ven-

geance. Now if magistrates confounding things, should iu-

* See Anstid. Orat. in Minervam.
f Dionys. Ilalicarr. on the judgment of Coriolanus, book 7.

I Mtiiervis catci/lus.

§ St. Lewis made such severe laws against those who swore, that the

pope thought liimself obliged to admonish Iiim for it. This prince mo-
derated his zca1, and softened his laws.—See his Ordinances.
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quire also into hidden sacrileges, this inquisition would be di-

rected to a kind of action that does not at all require it ; the

liberty of the subject would be subverted by arming the zeal

of timorous, as well as of presumptuous consciences against

him.

The mischief arises from a notion which some people have
entertained of revenging the cause of the Deity. But we
must honour the Deity and leave him to avenge his own
cause. And, indeed, were we to be directed by such a notion,

where would be the end of punishments ? If human laws are

to avenge the cause of an infinite Being, they will be directed

by his infinity, and not by the weakness, ignorance, and ca-

price of man.

An historian * of Provence relates a fact, which furnishes

us with an excellent description of the consequences that may
arise in weak capacities from the notion of avenging the

Deity’s cause. A Jew was accused of having blasphemed

against the Virgin Mary ; and upon conviction was con-

demned to be flayed alive. A strange spectacle was then ex-

hibited
;

gentlemen masked, with knives in their hands,

mounted the scaffold, and drove away the executioner, in

order to be the avengers themselves of the honour of the

blessed Virgin.—I do not here choose to anticipate the reflec-

tions of the reader.

The second class consists of those crimes which are preju-

dicial to morals. Such is the violation of public or private

continence, that is of the police directing the manner in which

the pleasure annexed to the conjunction of the sexes is to be

enjoyed. The punishment of those crimes ought to be also

"derived from the nature of the thing ; the privation of such

advantages as society has attached Jo the purity of morals,

fines, shame, necessity of concealment, public infamy, expul-

sion from home and society, and in fine aU such punishments

as belong to a corrective jurisdiction, are sufiicient to repress

the temerity of the two sexes. In effeet these things are

lets founded on malice, than on carelessness and self neg-

lect.

We speak here of none but crimes which relate merely to

morals, lor as to those that are also prejudicial to the public

security, such as rapes, they belong to the fourth species.

The crimes of the third class are those which disturb the

public tranquillity. The punishments ought therefore to be

derived from the nature of the thing, and to oe relative to this

tranquillity ; such as imprishnment, exile, and other-like

Falher Bougciel.
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cliastiscmcnts, proper for reclaiming turbulent spirits, and

obliging them to conform to the established order.

I confine those crimes that injure the public tranquillity to

things which imply ar bare ofience against the police ; for as to

those which by disturbing the public peace, attack at the

same time the security of the subject, they ought to be ranked

in the fourth class.

The punishments inflicted upon the latter crimes are such

as are properly distinguished by that name. They are a kind

of retaliation, by which the society refuses security to a mem-
ber, who has actually or intentionally deprived another of his

security. These punishments arc derived from the nature of

the thing, founded on reason, and drawn from the very source

of good and evil. A man deserves death when he has violated

the security of the subject so far as to deprive, or attempt to

deprive another man of his life. This puuisluncnt of death is

the remedy, as it were, of a sicli society. When there is a

breach of security with regard to property, there- may he

some reasons for inflicting a capital punishment : but it would

be much better, and perhaps more natural, that crimes com-
mitted against the security of property should be punished

with the loss of property; and this ought, indeed, to be the

case if men’s fortunes were common or equal. But as those

who have no property of their own are generally the readiest

to attack that of others, it has been found necessary, instead of

a pecuniary, to substitute a corporal punishment.

All that I have here advanced, is founded in nature, and
extremely favourable to the liberty of the subject.

c ilAP. V.

of certain Accusations that 7'equire particular Moderation and
Prudence.

PJ

IT is an important inaxim, that we ought to be very cir-

cumspect in the prosecution of witchcraft and heresy. The
accusation of these two crimes may be vastly injurious to

liberty, and productive of infinite oppression, if the legislator

knows not how to set bounds to it. For as it does not di-

rectly point at a person’s actions, but at his character, it grows

dangerous in proportion to the ignorance of the people ; and
then a man is sure to be always in danger, because the most
exceptionable conduct, the purest .morals, and the constant
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practice of every duty in life, arc not a sufficient security

against the suspicion of bis being guilty of the like crimes.
^

Under Mannel Comnenns, tVie Protestator * vfas accused

of having conspired against the emperor, and of having em-
ployed for that purpose some secrets that render men invisible.

It is mentioned in the life of this emperor
-f-

that Aaron was
detected, as he was poring over a book of Solomon’s, the read-

ing of which was sufficient to conjure up whole legions of
devils. Now by supposing a power in witchcraft to rouse the

infernal spirits to arms, peo2)lc look upon a man whom they

call a sorcerer as the jrerson in the world most likely to dis-

turb and subvert society ; and of course, they are disposed to

punish him with the utmost severity.

But their indignation increases, when witchcraft is supposed

to have a piower of subverting religion. The history of Con-
stantinople,j; informs us, that in consequence of a revelation

made to a bishop of a miracle's having ceased because of the

magic practices of a certain person, both that person and his

son were put to death. On how many surprizing things did

not this single crime depend ? That revelations ^lould not be

uncommon, that the bishop should be favoured with one, that

it w'as real, that t’ncro had been a miracle in the case, that

this miracle had ceased, that there was an art magic, that

magic could subvert religion, that this particular person was a

magician, and, in fine, that he had committed that magic

dot.

The emperor Theoihrus Lascarus attributed his illness to

witchcraft. Those who were accused of this crime, had no

other resource left than to handle a red hot iron without being

hurt. Thus among tlic Greeks a person ought to have been

a sorcerer to be able to clear himsslf of the imputation of

witchcraft. Such was the excess of their stupidity, that to tJiG

most dubious crime in ihe world, they joined the most dubious

proofs of innocence.

Under the reign of Philip the Long, the Jews were expelled

from France, being accused of having poisoned the springs

with their lepers. So absurd an accusation ought to make us

doubt of all those that are founded on public hatred.

I have not here asserted that heresy ought not to be pu-

nished ; I said only that we ought to be extremely circumS

spect in punishing it.

* Nicetas life of Manuel Comnenus, book. 4.

t Ibid.

I History of the emperor Maurice by Thcophi/ladus, chap. 11.
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CHAP. VI.

Of the Crime against Nature.

GOD forbid that I should have the least inclination to di-

minish the public horror against a crime which religion, mo-
rality, and civil government equally condemn. It ought to

be proscribed were it only for its communicating to one sex

the weaknesses of the other, and for leading people by a scan-

dalous prostitution of their youth, to an ignominious old age.

IVhat I shall say concerning it will no ways diminish its in-

famy, being levelled only against the tyranny that may abuse

the very horror we ought to have against the vice.

As a natural circumstance of this crime is secrecy, there arc

frequent instances of its having been punished by legislators

upon the deposition of a child. This was opening a very

wide door to calumny. “ Justinian,'" says Procopius,'^ ^'pub-

lished a law against this crime ; he ordered an inquiry to he

made not only against those who were guilty of it, after the

enacting of that law, but even before. The deposition of a

single witness, sometimes of a child, sometimes of a slave, icas

sujficient, especially again.st such as were rich, and against

those of the green faction."

It is very odd, that these three crimes, witchcraft, heresy,

and that against nature, of which the first might easily, be

proved not to exist ; the second to be susceptible of an infinite

number of distinctions, interpretations, and limitations ; the

third to be often obscure and uncertain ; it is very odd, I say,

that these three crimes should amongst us be punished with fire.

I may venture to affirm that the crime against nature will

never make any great progress in society, unless people are

prompted to it, by some particular custom, as among the

Greeks, where the youths of that country performed all their

exercises naked ; as amongst us, where domestic education is

disused
;

as amongst the Asiatics, where particular persons

have a great number of women whom they despise, while

others can have none at all. Let there be no customs prepa-

ratory to this crime ; let it, like every other violation of

morals, be severely proscribed by the civil magistrate ; and
nature will soon defend or resume her rights. Nature, that

ficciel liistoii.
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fond, that indulgent parent, has strewed her pleasures with a
bounteous hand, and while she fills us with delights, she pre-

pares us, by means of our issue, in whom we see ourselves, as
it were, reproduced, she prepares us, I say, for future satisfac-

tions of a more exquisite kind than those very delights.

CHAP. VII.

Of the Crime of high Treason.

IT is determined by the laws of China, that whosoever’

shows any disrespect to the emperor, is to be punished with

death. As they do not mention in what this disrespect con-

sists, every thing may furnish a prete.xt to take away a man’s

life, and to exterminate any family whatsoever.

Two persons of that country, who were employed to write

the court gazette, having inserted some circumstances relating

to a certain fact that was not true, it was pretended that to

tell a lye in the court gazette was a disrespect shown to the

court, in consequence of which they were put to death.* A
prince of the blood having inadvertently made some mark on
a memorial signed with the red pencil by the emperor, it was
u'etermined that he had behaved disrespectfully to the sovereign ;

which occasioned one of the most terrible persecutions against

that family that ever was recorded in history.'f'

Ijf the crime of high treason be indeterminate, this alone is

sufficient to make the government degenerate into arbitrary

power. I shall descant more largely,on this subject, whei^ I<

come to treat :j: of the composition of laws.

CHAP. VIII.

0/ the bad Application of the Name ofSacrilege md Mighr
,

Treason.

IT is likewise a shocking abuse to give the appellatioQ of

high treason to an action thatdpes not deserve it. By an im-

U
* Father Du Halde, tojn. 1 p 43.

1 Father Pareunia in the Edifying Letters. f Book 29.
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pvial law, * it was decreed that those who called in question

the prince’s judgmont, or doubted of the merit of such as he

had chosen for a public office, should be prosecuted as guilty

of sacrilege.'f' Surely it was tlic cabinet council and the

prince’s farourites who invented that crime. By another lav.y

it was determined, that whosoever made any attempt to in-

jure the ministers and officers belonging to the sovereign,

should be deemed guilty of high treason, as if he had attempt-

ed to injure the sovereign himself j; This law is owing to

two princes, § remarkable for their weakness; princes who
were led by tlicir ministers a.s flocks by shepherds, princes who

were slaves in the palace, children in the council, strangers to

the army ; princes, in fine, who preserved their authority

only by giving it away every day. Some of those favourites

conspired against their sovereigns. Nay, they did more, they

conspired agaiust the empire ; they called in barbarous na-

tions ; and wlicn the cmjrerors wanted to stop their progress,

the state was so enfeebled, as to he under a necessity of in-

fringing the law, and of exposing itself to the crime of high

treason in order to punish those favourites.

And yet this is the very law which the judge of Monsieur

de Cinq-Mars built upon,j| when endeavouring to prove that

the latter was guilty of the crime of high treason, for attempt-

ing to remove Cardinal Ilichclicu from the ministry, he says,

“ Crimes that aim at the persons of ministers, arc deemed li/

the Imperial eonstitJiiions, of equal consequence with those which

are levelled agaaist the emperor s own person. J minister dis-

charges his duty to his prince and to his country: to attempt,

therefore to remove him, is endeavouring to deprive the fot'mer

one of his arms,^ and the latter ofpart of its power It is

inapossible for the meanest tools of power, to express them-

selves in more servile language.

By another law of Valentinian, Theodosius, andArcadius,**

false coiners are declared guilty of high treason. But is not

this confounding the ideas of things ? Is not the very horror

of high treason diminished, by giving that name to anofher

crime.

* Gratian, Valentinian, and Tlieodosius. This is the second in the

Code de Cr'min. Sacril.

f Sacrilcgii instar est dubitare an is dignus sit quern, elegerit imperator,

ibid. Tliis law has served as a model to that of Roger in the constitu-

tion of Naples, Tit. 4.

X The 5lh law. ad teg. Jul. Maj. § Arcadius and Honorius.

II
Memoirs of Montresor Tom. 1.

If Nam ipsi pars eornoris nostri sunt. The same law of the Code od
leg. Jul. Maj.

It is ihe 9th of the Code Theodos. dcfalsa rnoncta.



Book XL—Chap. 9. ‘

CHAP. IX.

The same Subject continued.

PAULINUS having written to the emperor Alexander,

that “ he was preparing to prosecute for high treason, a judge

who had decided contrary to his edict the emperor an-

swered, “ that under his reign there was no such thing as in-

direct high treason.’’*

Faustinian wrote to the same emperor, that as he had
sworn by the prince’s life never to pardon his slave, he found

himself thereby obliged to perpetuate his wrath, lest he should

incur the guilt of iasa A/ajeslas. Upon which the emperor

made answer, “ Your fears are grou7idkss,f and j/ou are a

stranger to my principles."

It was determined by a senatus-consultum^ that whosoever

melted down any of the emperor’s statues which happened to

be rejected, should not be deemed guilty of high treason. The
emperors Severus and Antoninus wrote to Pontius ;§ that

those who sold unconsecrated statues of the emperor, should

not be charged with high treason. The same princes wrote

to Julius Cassianus, that if a person in flinging a stone should

by chance strike one of the emperor’s statues, he should not

be liable to a prosecution for high treason.
||

The Julian law

requires this sort of limitations ; for in virtue of this law the

crime of high treason was charged not only upon those who
melted down the emperor’s statues, but likewise on those who
committed any such like action,^ which made it an arbitrary

crime. When a number of crimes of lecsa Majestas had baen

established, they were obliged to distinguish the several sorts.

Hence Ulplan, the civilian, after saying that the accusation

of lasa Majestas did not die with the criminal, adds, that this

does not relate to all the treasonable acts estabhshed by the

Julian law,** but only to that which implies an attempt

against the empire, or against the emperor’s life.

Etiam ex aliis catisis majestatis crimina cessant meo saeculo. Leg. 1

.

eod. ad. leg. Jul. Maj.
, ,

f Alienam seetts mete solicitudinem concepisti. Leg. 2 eod. ad. leg.

Jul. Maj. *

J See the 4th law in ff. ad kg. Jul. Maj.

§ See the 5th law ibid.
||

Ibtd.

if Aliadve quid simile admiserint. Leg. 6 ff. ad Leg. Jul. Maj.
'* In the last law in ff. adle^.Jul. de Adtdteris.
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CHAP. X.

The same Subject continued.

THERE was a law passed in England under Henry 8tli,

by which whoever predicted the ting’s death was declared

guilty of high treason. This law was extremely vague ; the

terror of despotic power is so great, that it recoils upon those

who exercise it. In this king’s last illness, the physicians

wpuld not venture to say he was in danger ; and surely they

acted very right.*

CHAP. XI.

Of Thoughts.

MARSYAS dreamt that he had cut Dionysius’s throat.
-f-

Dionysius put him to death, pretending that he would neve”

have dreamt of such a thing by night, if he had not thought

of it by day. This was a most tyrannical action ; for though

it had been the subject of his thoughts, yet he had made no

attempt J towards it. The laws do not take upon them tt>
*

punish any other than overt acts.

CHAP. XII.

Of indiscreet Speeches.

NOTHIN& renders the crime of hi^ treason more arbi-

trary than declaring people guilty of it for indiscreet speeches.

Speech is so subject to interpretation; there is so great a

* See Burnet’s History of the Reformation.
Phitarch^s life of Dionysius.

’

t The thought must be joined with tome sort of action.
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difference between indi.scretion and malice ; and frequently so

little is there of the latter in the freedom of expression, that

the law can hardly subject people to a capital punishment for

words, unless it e.xpressly declares what words they arc.*

Words do not constitute an overt act; they remain only in

idea. When considered by themselves, they have generally

no determinate, signification; for this depends on the tone in

which they are uttered. It often happens that in repeating

the same words, they have not the same meaning ; this

depends on their connexion with other things
;
and sometimes

more is signified hy silence than by any expression whatever.

Since there can be nothing so equivocal and ambiguous as all

this
;
how is it possible to convert it into a crime of high

treason Wherever this law is established ; there is an epd

not only of liberty, but even of its very shadow'.

In the manifesto of the late Czarina against the family of

the D’OlgoruckySjf one of these princes is condemned to
"

death for having uttered some indecent words concerning her

person: another, for having maliciously interpreted her im
perial laws, and for having offended her sacred person by dis-

respectful expressions.

Not that I pretend to diminish the just indignation of the

public against those who presume to stain the glory of their

sovereign
;
what I mean is, that if despotic princes are willing

to moderate their power, a milder chastisement would be more

proper on those occasions, than the charge of high treason, a

thing always terrible even to innocence itself.]:

Overt acts do not happen every day ; they are exposed to

the ,eye of the public ; and a false charge with regard to

matters of fact may be easily detected. Words carried into

action assume the nature of that action. Thus a man who
goes into a public market-place to incite the subject to revolt,

incurs the guilt of high treason, because the words are joined

to the action, and partake of its nature. It is not the words

that are punished, but an action in which words are employed.

They do not become criminal, but when they are annexed to

a criminal action : every thing is confounded, if words are

construed into a capital crime, instead of considering them

only as a mark of that crime.

The emperors Theodosius, Arcadius, and Honorius, wrote

thus to Rufinus who was prafectus pratorio. “ Though a

* Si non tale sit delictum in quod vel scriptura legis descendit vel ad

exemplum legis vindicandum est, says iSlodestinus in the seventh law,

ad leg. JuL Maj. f In 1740.

t Nec Ivhricum liugxm ad pandtii faale tmhendum est. Modestin. in

the 7th law in
ff. ad leg. Jul. Maj.

VOt. I. o



194 THE SPIRIT OP LAWS.

man should happen to speak amiss of our person, or govcrnmeyit,

we do not intend to punish him :* if he has spoken through

levity, we must despise him, ij’ through folly, we must pity

him; and if he wrongs us, we must forgive him. Therefore

leaving things as they are, you are to inform us accordingly,

that we may be able tojudge of words by persons, and that we

may duly consider whether we ought to punish or overlook them."

CHAP. XIII.

(fo
Writings.

In writings there is something more permanent than in

Words , but when they are no way preparative to high treason,

they cannot amount to that charge.

And yet Augustus and Tiberius subjected satirical writers

to the same punishment as for having violated the law of

majesty. Augustus,'!' because of some libels that had been

written against persons of the first quality ; Tiberius, because

of those which he suspected to have been written against him-

self. Nothing was more fatal to Roman liberty. Cremuthis

Cordus was accused of having called Cassius in his annals the

last of the Romans.

Satirical writings are hardly known in despotic governments,

where dejection of mind on the one hand, and ignorance on

the other, afford neither abilities nor will to write. In demo-

cracies they are not hindered, for the very same reason which

causes them to be prohibited in monarchies : being generally

levelled against men of power and authority, they flatter the

malignancy of the people, who are the governing party. In

monarchies they are forbidden, but rather as a subject of^civil

animadversion, than as a capital crime. They may amuse

tlie general malevolence, please the malecontents, diminisli

the envy against public employments, give the people patience

to suffer, and make them laugh at their sufferings.

But no government is so averse to satirical writings as the

S/ id cj lt'vilalc*i)roccsserii, coutemncmlujn est; si ex msaniUj miserationc

dignissimum ; si ab i/qurioj remillendum, Leg. unica Cod. Si quis Imperat.

maltd.

t Tacitus's Annals, book 1. This coniinued under the^ following

Keigns.^ See the first law in the Code defamosis hbtUis,

J Tacit. Annal. Book 4.
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aristocratical. There the magistrates are petty sovereigns,

but not great enough to despise affronts. If in a monarchy a
satirical stroke is designed against the prince, he is placed on
such an eminence that it does not reach him ; but an aristo

cratical lord is pierced to the very heart. Hence the decem-
virs, who formed an aristocracy, punished satirical writings

with death.*

CHAP. XIV.

Breach of Modesty in punishing Crimes.

THERE are rules of modesty observed by almost every

nation in the world ; now it would be very absurd to infi-inge

these rules in the punishment of crimes, the principal view of

which ought always to be the establishment of order.

Was It the intent of those oriental nations who exposed

women to elephants trained up for an abominable kind of

punishment, was it, I say, their intent to establish one law by
fhe breach of another ?

By an ancient custom of the Romans it was not permitted

to put girls to death till they were ripe for marriage. Tiberius

found out an expedient of having them debauched by the

executioner, before they were brought to the place of punish-

ment : that bloody and subtle tyrant destroyed the morals

of the people to preserve their customs.

When the magistrates of Japan caused women to be exposed

naked in the market-places, and obliged them to go upon all

four like beasts, modesty was shocked
: \ but when tHSy

wanted to compel a mother—when they wanted to force a son

—I cannot proceed ; even nature herself is struck with horror.

* 'ftie law of the twelve tables.

f Suetonius in Tiberio.

j Collection of Voyages that contributed to the establishment of the

East India Company, tom. 5. part 2.

o2
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CHAP. XV.

Of the hifranchiscment of Slaves in order lo.accuse their

Master.

AUGUSTUS made a lnw that the slaves of those who
conspired against his person, should be sold to the public,

that they might depose against their master.* Nothing
ought to be neglected which may contribute to the discovery

of an heinous crime; it is natural, therefore, that in a govern-

ment where there are slaves they should be allowed to inform

;

but they ought not to be admitted as witnesses.

Vindex discovered the conspiracy that had been formed in

favour of Tarquin ; but he was not admitted a witness against

the children of Brutus. It was right to give liberty to a

pei'son who had rendered so great a service to his country

;

but it was not given him with a view of enabling him to render

this service.

Hence the emperor Tacitus ordained that slaves should not
^

be admitted as witnesses against their masters, even in the

case of high treason
:
j* a law which was not inserted in Justi-

nian’s compilement.

CkAP. XVI.

Of Calumny with regard to the Crime ofHigh Treasmi.

TO do justice to the Cassars they were not the first devisers

of the^ horrid laws which they enacted. ItwasSyllaj that

taught them that calumniators ought not to be punished ;
but

the abuse was soon carried to such excess as to reward theHi.§

* Dio in Xiphilmus. f Flavius Vopiscus in his life.

t Sylla made a law of Majesty, which is mentioned in Cicero's Ora-

tions, pro Clueatio,.-Art. 3. in Pisonra, Art. 21. 2d against Verres, Art.

5, Familiar Epistles, book 3. letter 11. Ctesarand Augustus inserted

them in the Julian laws ; others made additions to them.

§ juJ quts distinctioT aceusator, ei magis honores atsepieiatur, oc

vtluti sacrosanctus erat. Tacit.
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CHAP. XVII,^

Of the revealing of Conspiracies.

IF thy brother, the son of thy mother, or thy son, or thy

daughter, or the wife of thy bosom, or thy friend, which is as

thine own soul, entice thee secretly, saying. Let us go and servo

other gods, thou shalt surely kill him, thou shall stone him.*

This law of Deuteronomy cannot be a civil law among most

of the nations known to us, because it would pave the way^ for

all manner of wickedness.

No less severe is the law of several countries, which com-
mands the subjects, on pain of death, to disclose conspiracies

in which they are not even so much as concerned. When
such a law is established in a monarchical government, it is

very proper it should be under some restrictions.

It ought not to be applied in its full severity, but to the

strongest cases of high treason. In those countries it is of

the utmost importance not to confound the different degrees

of this crime. In Japan, where the laws subvert every idea

hf human reason, the crime of concealment is applied even to

the most ordinary cases.

A certain relationf makes mention of two young ladies,

who were shut up for life in a box thick set with pointed nails,

one for having had a love intrigue, and the other for not

disclosing it.

CHAP. XVIII.

Hdio dangerous it is in Republics to be too severe in punishing

the Crime ofHigh Treason.

AS soon as a republic has compassed the destruction of

thosok who wanted to subvert it, there should be an end of

terrors, punishments, and even of rewards.

Great punishments, and consequently great changes, cannot

* Deuteron. chap. xiii. v. 6.
*

t Co'Jection of Voyages that contributed to the establishment of the

East-India Company, p. 423. book 5. part 2nd.
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take place without inve-sting some citizens with an exorbitant

power. It is, therefore, more ailviseahle in this case to exceed

in lenity, than in severity ; to banish but few, rather than

many ; and to leave them their estates, instead of making a

vast number of confiscations. Under pretence of avenging

the republic's cause, the avengers would establish tyranny.

The business is not to destroy the rebel but the rebellion.

They ought to return as quick as possible into the usual track

of government, in which every one is protected by the laws,

and no one injured.

Tlie Greel s set no bounds to the vengeance they took of

tyrants, or of those they suspected of tyranny ; they put their

children to death,* nay sometimes five of their nearest rela-

tions ;
and they proscribed an infinite number of families.

By such means their republics suffered the most violent

shocks : exiles, or the return of the exiled, were always epochas

that indicated a change of the constitution.

The Romans had more sense. When Cassius was put to

death for having aimed at tyranny, the Cjuestion was proposed

whether his children should undergo the same fate : but they

were preserved. “ They," says Dionysius Halicarnasseus, J
who wanted to change this law at the end of the Marsian and

civil wars, and to exclude from public offices the children of
those who had been proscribed by Sylla, are very much to

blame.”

We find in the wars of Marius and Sylla to what excess

the Romans had gradually carried their barbarity. Such

scenes of cruelty it was hoped would never be revived. But
under the triumvirs, they committed greater acts of oppression,

though with some appearance of lenity ; and it is provoking

to see what sophisms they make use of to cover their inhu-

manity. Appian has given us § the formula of the proscrip-

tions. One would imagine they had no other aim than the

good of the republic: with such calmness do they e.xpress

themselves ; such advantages do they point out to the state ;

such expediency do they shew in the means they adopt ; auch

security do they promise to the opulent ; such tranquillity to

the poor ; so apprehensive do they seem of endangering the

lives of the citizens ; so desirous of appeasing the soldiers

;

such felicity, in fine, do they presage to the commonwealth.
||

Dionys. Halicarn. Roman Antiquities, book 8.

t Tyranno occisu ^uiiKjiie ejus proxmios cognations magistratus necato,

Cic. cle invent, lib. 2.

I Book 8. p. 547.

§ Of the civil wars. Book 4.

|1
Quod febx rjustumquc sit.
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Rome was drenched in blood, when Lepidus triumphed

over Spain
:

yet, by an unparalleled absurdity, he ordered

public rejoicings in that city, upon pain of proscription.*

CHAP. XIX.

In what manner the Use of Liberty is suspended in a Republic.

IN countries where liberty is most esteemed, there are laws

by which a single person is deprived of it, in order to prestJrve

it for the whole community. Such are in England what tfiey

call Bills of Altaindcr.-f These are relative to those Athenian

laws by which a private person was condemned,! provided

they were made by the unanimous suffrage of six thousand

citizens. Ihey are relative also to those laws which were

made at Rome against private citizens, and were called privi-

leges.^ These were never passed but in tbe great meetings

of the people. But in what manner soever they were enacted,

Cicero was for having them abolished, because the force of a

daw consists in its being made for the whole community.
||

I

must own, notwithstanding, that the practice of the freest

nation that ever existed, induces me to think, that there are

cases in w'hich a veil should be drawn for a while over liberty,

as it was customary to cover the statues of the gods.

Saens ct epulis deni hunc dicm
:
qui seats fai'ii, inter prnsaiptos esto.

t It IS not sufficient in the courts of justice of that kingdom, that the

evidence be of such a nature as to satisf/ the judges
;
there must be a

legal proof ; and the law requires the deposition of two witnesses against

the accused. No other proof will do. Now, if a person who is pre-

sumed guilty of high treason, should contrive to secrete the witnesses, so

as to render it impossible for him to be legally condemned, the govern-

ment then may bring a bill of attainder against him
;
that is, they may

enifet a particular law for that single fact. They proceed then in the

same manner as in all other bills brought into parliament
;

it must pass

the two houses, and have the king’s consent, otherwise it is not a bill

;

that is, a sentence of the legislature. The person accused may plead

against the bill by counsel, and the members of the house may speak in

defence of the bill.

J Legem de singulari aliquo ne rogato, nisi sex millibus ita visum.

Ex Andocide de Mysteriis. This is what they called Ostracism.

§ De privis hominibus lata:, Cicero de Leg. lib.’^.

II
Scitum est jussitm in omnes, Cicero ibid.
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CHAP. XX.

Of Lawsfavourable to the Liberty of the Subject in a Republic.

IN popular governments it often happens that accusations

are carried on in public, and every man is allowed to accuse

whomsoever he jrleases. This rendered it necessary to esta-

blish proper laws, in order to protect the innocence of the

subject. At Athens, if an accuser had not the fifth part of

the .votes on his side, he was obliged to pay a fine of a thou-

sand drachms. ,Eschines, who accused Ctesiphon, was con-

demned to pay this fine.* At Rome, a false accuser was

branded with infamy,
"f*

by marking the letter K on his fore-

head. Guards were also appointed to watch the accuser, in

order to prevent his corrupting either the judges, or the wit-

nesses.!

I liave already taken notice of that Athenian and Roman
law, by which the party accused was allowed to withdraw

before judgment was pronounced.

CHAP. XXI.

Of the Cruelly cf Laws in respect to Debtors in a Republic.

GREAT is the superiority which one fellow subject has

already over another, by lending him money, which the latter

borrows in order to spend, and, of course, has no longer in

his possession. What must be the consequence if the laws

of a republic make a farther addition to this servitude dhd

subjection ?

At Athens and Rome§ it was at firA permitted to sell

such debtors as were insolvent. Solon redressed this abuse at

•* See Fhilostratus, book 1. Lives of the Sophists, life of Aischines.

See likewise Fhdurcii and Fluicius.

t By the Remmiari'law.

1 Plutarch, In a treatise entitled, How a person may reap advantage

from his enemies.

§ A great many sold Ihcir children to nay their debts. FlutUrch, life

of boloM,
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Athens ;
* by ordaining, that no man’s body should answer

for his civil debts. But the decemvirs did not reform the

same custom at Rome ; and though they had Solon’s regula-

tion before their eyes, yet they did choose to follow it.

This is not the only passage of the law of the twelve tables,

in which the decemvirs show their design of checking the

spirit of democracy.

Often did those cruel laws against debtors throw the Roman
republic into danger. A man all covered with wounds made
his escape from his creditor’s house, and appeared in the

forum. J The people were moved with this spectacle, and
other citizens whom their creditors durst no longer confine,

broke loose from their dungeons. They had promises mjtde

them, which were all broke. The people upon this having

withdrawn to the Sacred Mount, obtained not an abrogation

of those laws, but a magistrate to defend them. Thus they

quitted a state of anarchy, but were soon in danger of falling

under tyranny. Alanlius to render himself popular was going

to set those citizens at liberty, who by their inhuman creditors^

had been reduced to slavery. Alanlius’s designs were pre-

vented, but without remedying the evil. Particular laws

facilitated to debtors the means of paying
; jj

and in the year

of Rome 428 the consuls proposed a law,5f which deprived

Creditors of the power of confining their debtors in their own
houses.*®^ An usurer, by name Papiriiis, attempted to cor-

rupt the chastity of a young man named Publius, whom he

kept in irons. Sextus's crime gave to Rome its political

liberty ; that of Papirius gave it also the civil.

Such was the fate of this city, that new crimes confirmed

the'llberty, which those of a more ancient date had procured

it. Appiuss attempt upon Virginia, flung the people again

into that horror against tyrants, with which the misfortuna of

iMO-effa had first inspired them. Thirty-seven years after

the crime of the infamous Papirius, an action of the like cri-

*
‘‘Plutarch, life of Solon.

f It appears from history tliat this custom was established among tlie

Romans before the law of the twelve tables. Livy, 1. Dec. book 2.

t Dionys. Hahcarn. Rom. An. book 6.

§ Plutarch, life of Furius Camillas.

II
See what follows in the 24th chapter of the hook of laws as relAtiVe

to the use of money.

IT One hundred and twenty yeare after the law qf the twelve tables,

eo annoplebi Rmnante, velut aliud initium lihertatis factum est, quod necti

desierunt. Livy, lib. 8. o
** Bnna debitoris, non corpus obnoxium asset. Ibid.

tt Thfe year of Rome 465.
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mtnal nature* was the cause of the people’s retiring to the

Jamculum,‘\ and of giving new vigour to the law made for the

safety of debtors.

Since that time cr\>3.'tors were oftener prosecuted by debtors

for having violated the laws against usury, than the latter

were sued for refusing to pay them.

CHAP. XXII.

t Of things that strike at Liberty in Monarchies.

LIBERTY often has been weakened in monarchies by a

thing of the least use in the world to the prince ; this is the

naming of commissioners to try a private person.

The prince himself derives so very little advantage from

those commissioners, that it is not worth while to change for

their sake the common course of things. He is morally sure

that he has more of the spirit of probity and Justice than his

commissioners, who think themselves sufficiently justified by
his nomination and orders, by a vague interest of state, and
even by their very apprehensions.

Upon the aitaigning of a peer under Henry VIII. it was

customary to try him by a committee of the house of lords

:

by which means he put to death as many peers as he pleased.

CHAP. XXIII.

Of Sjnes in Monarchies.

SHOULD I be asked whether there is any necessity for

spies in monarchies ; my answer would be, that the usual

practice of good princes is not to employ them. When a man
obeys the laws, he has discharged his duty to his prince. He
ought at least to have his own house for an asylum, and the

* That of Plautius who made an attempt upon the body of Veturivs ;

Valerius Maximus book 6. art. 9. These two events ought not to be
confounded; they are neither the same persons, nor the same times.

t See a fragment of Dionys. Halicarti in the extract of virtues and
vicc^. Livy’s epitome, book 2. ct Freinshemms, book 2,
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rest of his conduct should be e.'cempt from inquiry. The trade

of a spy might perhaps be tolerable, were it practised by honest

men ; but the necessary infamy of the person is sufficient to

make us judge of the infamy of the thiaig. A prince ought
to act towards his subjects with candour, frankness, and confi-

dence. He that has so much disquiet, suspicion, and fear, is

an actor embarrassed in playing his part. When he finds

that the laws are generally observed and respected, he may
judge himself safe. The behaviour of the public answers for

that of every individual. Let him not be afraid : he cannot

imagine how natural it is for his people to love him. And
how should they do otherwise than love him ? since he is the

source of almost all bounties and favours : punishments being

generally charged to the account of the laws. He never shi^ws

himself to his people, but with a serene countenance ; they

have even a share of his glory, and they are protected by his

power. A proof of his being beloved is, that his subjects have

a confidence in him ; what the minister refuses, they imagine

the prince would have granted : even under public calamities

they do not accuse his person ; they are apt to complain of

his being misinformed, ox beset by corrupt men: Did the

prince but know, say the people ; these words are a kind of

invocation, and a proof of the confidence they have in lus

person.

CHAP. XXIV.

Of Anonymous Letters.

THE Tartars are obliged to put their names to their

arrows, that the arm may be known which shoots them.

When Philip of Macedon was wounded at the siege of a cer-

tain town, these words were found on the javelin, Aster has

given this nwrtal wound to Philip.* If they who accuse a

person did it merely to serve the public, they would not carry

their complaint to the prince, who may be easily prejudiced,

but to the magistrates, who have rules that are formidable

only to calumniators. But if they are unwilling to leave the

laws open between them and the accused, it is a presumption

they have reason to be afraid of them ; and - the least punish-

ment they ought to suffer, is npt to be credited. No notice,

^ PlulWch's Moral-s, Cowpari^oit ifsome Roman and Greek Histories,

tom. 2. p. 487.
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therefore, should ever be taken of those letters, c.\cci)t in cases

that admit not of the delays of the ordinary course of justice,

and in which the prince’s welfare is concerned. Then it may
be imaged that tht^^cuser has made an effort, uhich has

untied nis tongue. But in other cases one ought to say with

the emperor Constantins :
“ We cannot suspect a person who

has wanted an accuser, whilst he did not want an enemy
i'"'*

CHAP. XXV.

Of the manner ofgoverning in Monarchies.

THE royal authority is a spring that ought to move with

the greatest freedom and ease. The Chinese boast of one of

their emperors, who governed, they say, like the heavens, that

is, by his example.

There are some cases in which a sovereign ought to exert

the full extent of his power ; and others in which he should

reduce it within narrower limits. The sublimity of adminis-

tration consists in knowing the proper degree of power, which

should be exerted on different occasions.

The whole felicity of monarchies consists in the opinion

which the subjects entertain of the lenity of the government

A weak minister is ever ready to remind us of our slavery

But granting, even, that we are slaves, he should endeavoui

to conceal our misery from us. All he can say or ivrite is

that the prince is uneasy, that he is surprised, and that he

wdl redress all grievances There is a certain case in com-

marking ; the prince ought only to encourage, and let the laws

menace.f

CHAP. XXVI.

That in a Monarchy the Prince ought to be of easy Aecess.

THE utility of this maxim will appear from the inconve-

niency attending the contrary practice. “ The Czar Peter J.”

*- Leg. VI. Cod. Theod. de Famosis Libellis.

t Nerva, says Tacitus, encrcased the case of government.
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says the Sieur Perry,* “ has pullished a new edict, hij which
heforbids any of his subjects to offer him a petition, till after
having presented it to two of his officers. case of refusal of
justice they may present Mm a third, Viti upon pain of death,

if they are in the wrong. After this no cme ever presumed to

offer a petition to the Czar.'"

CHAP. XXVII.

Of the Manners of a Monarch.

THE manners of a prince contribute as much as the laws

themselves to liberty ; like these he may transform men into

brutes, and brutes into men. If he prefers free and generous

spirits, he will have subjects : if he hkes base dastardly souls,

he will have slaves. Would he know the great art of ruling;

let him call honour and virtue to attend his person ; and let

him encourage personal merit. He may even sometimes cast

an eye on talents and abilities. Let him not be afraid of

,those rivals who are called men of merit ; he is their equal

when once he loves them. Let him gain the hearts of his

people, without subduing their spirits. Let him render him-
self popular ;

he ought to be pleased with the affections of the

lowest of his subjects, for they too are men. The common
people require so very little condescension, that it is fit they

should be humoured ; the infinite distance between the sove-

reign and them will surely prevent them from giving him any

uneasiness. Let him be exorable tb supplication, and resolute

against demands ; let him be sensible, in fine, that his people

have his'reftisals, while his courtiers enjoy bis favours.

CHAP. XXVIII.

»
. j

Of the Regard which Monarchs owe to thdr Subjects.

PRINCES ought to be extremely circumspect with regard

to raillery. It pleases with nmderation, because it is an intro-

duction .to familiarity; but a satirical raillery is less excusable

* State of Russia, p. 173. Paris edition, 1717.
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in them than in the meanest of their subjects, for it is they

alone that give a mortal wound.

Much less should they offer a public affront to any of their

subjects ; kings were^iistituted to pardon and to punish, but
never to insult.

When they affront- their subjects, their treatment is more
cruel than that of the Turk or the Muscovite. The insults

of these are a humiliation, not a disgrace ; but both must
follow from the insolent behaviour of monarchs.

Such is the prejudice of the eastern nations, that they look

upon an affront from the prince, as the effect of paternal

goodness ; and such on the contrary is our way of thinking,

that besides the cruel vexation of being affronted, we despair

of ever being able to wipe off the disgrace.

Princes ought to be overjoyed to have subjects to whom
honour is dearer than life, an incitement to fidelity as well as

to courage.

They should rememher the misfortunes that have happened

to sovereigns for insulting their subjects, the revenge of

Charea, of the eunuch Narses, of count Julian, and in fine

of the duchess of Montpensier, who being enraged against

Henry III. for having pubJished some of her private fadings,

tormented him during her whole life.
^

CHAP. XXIX.

Of the civil Laws proper for mixing some portion of Liberty

in a despotic Government.

THOUGH despotic governments are of their own nature

every where the same
;
yet from circumstances, from a reli-

gious opinion, from prejudice, from received examples, from a

particular turn of mind, from manners or morals, it is possible

they may admit of a considerable difference.

It is useful that some particular notions should be esta-

blished in those governments : thus in China the prince is

con; . d as the father of his people ; and at the commence-
ment of the empire of the Arabs, the prince was their

preacher.*

It is proper there should be some sacred book to serve for a

rule, as the Koran among the Arabs, the books of Zoroaster

among the Persians, the Vedam among the Indians, and

’ The Caliphs.
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the classic Books among ilhe Chinese. The religious code

supplies the civil, and fi-xes the extent of arbitrary sway.

It is not at all amiss that in dubious cases the judges should

consult the ministers of religion.* Thus, in Turkey, the

Cadis consult the IMollachs. But if it is a capital crime, it

may be proper for the particular judge, if such there be, to

take the governor’s advice, to the end that the civil and
ecclesiastical power may be tempered also by the political au-

thority.

CHAP. XXX.

The same Subject continued.

NOTHING but the very excess and rage of despotic

power ordained that the father’s disgrace should drag after it

that of his wife and children. They are wretched enough

already without being criminals : besides, the prince ought to

leave suppliants or mediators between himself and the accused,

to assuage his wrath, or to inform his justice.

’ It is an excellent custom of the Maldivians,"f
that when a

lord is disgraced, he goes every day to pay his court to the

king till he is taken again into favour, his presence disarms

the prince’s indignation.

In some despotic governments J they have a notion that it

is trespassing against the respect due to their prince, to

speik to him in favour of a person in disgrace. These princes

seem to use all their endeavours to ^deprive themselves of the

virtue of clemency. i,

Arcadius and Honorius, by a law ^ on which we have al-

ready descanted,
II

positively declare that they will show no

favour to those, who shall presume to petition them in behalf

of the guilty.^f This was a very bad law indeed, since it is

bad even under a despotic government.

The custom of Persia, which permits every man that

* History of the Tartars, 3rd. part, p. 277. in the remarks.

t See Francis Pirard. v-

I As at present in Persia, according to Sir John Chardin, this cus-

tom is very ancient. “ They put Gavades,” says F.rocopius, “ into the

castle of oblivion
;
there is a law which forbids any one to speak of

those who are shut up, or even to nfention their name.

§ The ^fth law in the cod. ad teg, Jul. Maj.

II
In the 8th chapter of this bbok.

if Frederick copied this law in the constilution.s of Naples, hook 1.
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pleases, to leave the kingHum, is Excellent ; and though the

contrary practice derives its origin from despotic power, which

has ever considered the subjects as slaves,* and those who
quit the country as fhgjtives, yet the Persian practice is useful

even to a despotic government, because the apprehension of

people’s withdrawing for debt restrains or moderates the op-

pressions of bashaws and extortioners.

BOOK XIII.

OF THE RELATION WHICH THE LEVYING OF
TAXES AND THE GREATNESS OF THE PUBLIC
REVENUES HAVE TO LIBERTY.

CHAP. I.

Of the Public Revenues.

THE public revenues are a portion that each subject gives

of his property, in order to secure, or enjoy the remainder.

To fix these revenues in a proper manner, regard should be

had both to the necessities of the state and to those of the

subject. The real wants of the people ought never to give

way to the imaginary wants of the state.

Imaginary wants are those which flow from the passions,

and the weakness of the governors, from the vain conceit oi

some extraordinary project, Horn the inordinate desire of glory,

and from a certain impotence of mind incapable of withstanding

the impulse of fancy. Often have ministers of a restless dis-

position imagined, that the wants of their own mean and

ignoble souls were those of the state.

* In monarchies 'there is generally a law which forbids those whe
are invested with public employments to go out of the kingdom, with-

out the prince’s leave. This law’ ought to he established also in re

publics. But in those that have particular institutions the prohibitior

ought to he general, in order to prevent the introduction of foreigr

manners.
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Nothing requires inore

2uy

I'isdom and prudence than the re-

gulation of that portion of v hich the subject is deprived, and
that which he is sui'Fercd to retain.

The public revenues should not be rrieasurcd by the people's

abilities to give, but by what they ought to give ; and if they
are measured by their abilities to give, it should be considered

what they arc able to give for a constancy.

CHAT. II.

That it IS bad Beasoning to say that the Greatness of Taxes

is good ill its own Nature.

THERE have been instances in particular monarchies, of

petty states exempt from taxes, that have been as miserable as

the circumjacent places which groaned under the weight of

exactions. The chief reason of this is, that the petty state

can hardly have any such thing as industry, arts, or

manufactures, because of its being subject to a thousand
restraints from the great state by which it is environed. The
^reat state is blessed with industry, manufactures, and arts,

and establislies laws by which those several advantages are

procured. The petty state becomes therefore necessarily poor,

let it pay never so few taxes.

And yet some have concluded from the poverty of those

petty states, that in order to render the people industrious,

they should be loaded with taxes. But it would be a juster

inference, that they ought to pay no taxes at all. None live

here but wretches who retire from die neighbouring parts to

avoid working, wretches, who, disheartened by labour, ^ake
their whole felicity consist in idleness.

The effect of wealth in a country is, to inspire every heart

with ambition : that of poverty is, to give birth to despair. The
foribcr is excited by labour, the latter is soothed by indolence.

Nature is just to all mankind, and repays them for their

industry : she renders them industrious by annexing rewards

in proportion to their labour. But if an arbitrary prince

should attempt to deprive the people of nature’s bounty, they

would fall into a disrelish of industry ; and then indolence

and inaction must be their only happiness.

rvon. I.
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CHAP. III.

Of Taxes in Connlries where Part of the People are Villains

or Bondmen.

THE state of villaiuage is sometimes established after a
conquest. In that case, the bondman or villain that tills the

land, ought to have a kind of partnership with his master.

Nothing but a communication of loss or profit can reconcile

those who are doomed to labour, to such as are blessed with a

sta^e of affluence.

CHAP. TV.

Of a Republic in the like Case.

WHEN a republic has reduced a nation to the drudgery

of cultivating her lands, she ought never to suffer the free

subject to have a power of increasing the tribute of thcc

bondman. This was not permitted at Sparta. Those brave

people thought the Helotes* would be more industrious in

cultivating their lands, and knowing that their servitude was

not to increase; they imagined likewise that the masters

w'ould be better citizens, when they desired no more than what

they were accustomed to enjoy.

CHAP. V.

Of a Monarchy in the like Case.

WHEN the nobles of a monarchical state cause the lands

to be cultivated for their own use by a conquered people, they

ought never to have a power of increasing the service or tri-

bute.t Besides, it is right the prince should be satisfied with

his own demesne, and the military service. But if he wants

to raise taxes on the vassals of his nobility, the lords of the

* Plutarch.

t This IS what induced Charlemain to. make his excellent institution

upon this head. See the fifth hook of the Capitularies, art. 303.
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several districts ought to be an.sverabre for the tax,''‘ and be

obliged to pay it for the vr', ,a!s, by whom they may be after-

wards reimbursed. If tb;., rule be not followed, the lord

and the collector.) of the public taxes’ will harass the poor

vassal by turns, till he porishe.s with misery, or flies into .the

woods.

CHAP. VI.

Of a despotic Government hi the like Case.

THE foregoing rule is still more indispensibly necessary

in a despotic government. The lord who is every moment
liable to be stripped of his lands and his vassals, is not so

eager to preserve them.

When Peter I. thought proper to follow the custom of

Germany, and to demand his taxes in money, he made a very

prudent regulation, which is still followed in Russia. The
gentleman levies the tax on the peasant, and pays it to the

Czar. If the number of peasants diminishes, he pays all the

same ; if it increases, he pays no more ; so that it is his

interest not to worry or oppress his vassals.

CHAP. VII.

Of Taxes in Countries where Villainage is not established.

WHEN the inhabitants of a state arc all free subjects,

and each man enjoys his property with as much right as the

prince his sovereignty, ta.\es may then be laid either on per-

sons, on lands, on merchandizes, on two of these, or on all

three together.

In the taxing of persons, it would be an unjust proportion

to Conform exactly to that of property. At Athens the

people were divided into four classes.t Those who drew five

hundred measures of liquid or dried fruit from their estates,

paid a talentj; to the public ; those w'ho drew' three hundred

measures, paid half a talent; jthose who had two hundred

* This is the practice in Germany.

t Pollux book 3tli, chap. 10. art. 130.

e
I Or 60 miiia;.
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measures, paid ten mina.’ ; those o<^ the fourth class paid nothing

at all. The tax was fair, though it was not proportionable :

if it did not follow the measure of people' .s property, it followed

that of their wants. It was judge.d that every man had an

equal share of what was iicccsiayfor ii'iturc, that whatsoever

was iitcesmrij for /nturc, ought not to be raxed ; that to this

succeeded the tucful, which ought to 'be taxed, but less than the

superfluous ; and that the lartreness of the taxes on what was

superfluous, pi evented superfluity.

In the taxing of lands, it is customary to make lists or

registers, in which the did'ercnc classes of estates are ranged.

Eut it is very diaicult to know tliese differences, and still

ii^ore so, to find people that arc not interested in mistaking

tnem. Here, therefore, are two sorts of injustice, that of the

man and th.at of the thing. But if in general the tax be not

exorbitant, and the people continue to have plenty of neces-

saries, tho.se particular acts of injustice will do no harm. On
the contrary if the people are permitted to enjoy only just

what is necassary for subsistence, the least disproportion will

be of the greatest consequence.

If some subjects do not pay cnotigli, the mischief is not so

great ; their convenience aiid case turn always to the public

advantage ; if some private people pay too much, their ruin

redounds to the public detriment. If the government pro-

portions its fortune to that of individuals, the case and con-

veniency of the latter will .soon make its fortune rise. The
whole depends upon a critical moment ; .shall the state begin

with impoverishing the subjects to enrich itself.^ Or had it

better wait to be enriched by its subjects ? Is it more ad-

visable for it to have the fonner, or the latter advantage?

AVhich shall it choose ; to begin, or to end with opulence ?

"The duties felt Ic.ast by the people are those on merchan-

dize, because they' are not dcinauded of them m form. They
may be so prudently managed, that the people themselves

shall hardly know they pay them. For this purpose it is of

the utmost consequence, that the jierson who sells thd mer-

chandize should pay the dutyx He is very sensible that he

does not pay it for himself; 'and the consumer, who pays it

in the main, confounds it with the price. Some authors have

observed that Nero had abolished the duty of the five and

twentieth part arising from the sale of slaves;* and yet he

had only ordained that it should be paid by the seller instead

* Vectigal ijiunta tl vkeumd: leiiahum iiiancipwruin ?C7rJssio/i specie

mupis, ejimin vi, ijuiit lum leuiliicr pcmlrrf /hbeicliir, in pci Itiii pretii cinp-

ioi ibns uccrcscrlnd. Tacit. Anna! I'b IJ
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of the purchaser; this re; Illation, ivhich left the impost

entire, seemed nevcrtliolcss ro suppress it.

There are two states in Europe iihere the imposts are very

heavy upon liquors ; in one the brewer alone pays the duty,
in the other it is leiied iiuli'icriminatcly upon all the con-
sumers : in the first nobody feels the riyour of the impost, in

the second it is looked upon as a rpievanca. In the former

the subject is sensible only of the liberty he has of not paying,

in the latter he feels only the necessity that compels him
to pay.

Farther, the obliging the consumers to ]ia}', requires a per-

petual rummaging and searching into their houses. Now
nothing is more contrary than this to liberty ; and those wdio

establish these sorts of duties have not surely been so hap^y,

as to hit upon the best method of collecting the revenue.

CHAP. VIII.

In whai Manner the Deception is preserved.

IN order to make the purcha.scr confound the price of the

fcoinmodity with the impo.st, there must be some proportion

between the impo.st and the value of the commodity : for

which reason there ought not to be an c.xecs.sive duty upon

merchauclizos of little value. There are countries in which

the duty exceeds seventeen or eighteen times the value of the

commodity. In this case the prince removes the dlsgui.se :

his subjects plainly see they arc dealt wi'h in an unrcasonablo

manner ; which renders them most c.xquisitely sensible of their

servile condition.

Besides, the prince to lie able to levy a duty so dtspro-

portloned to the value of the commodity, must be himself the

vender, and the people must not have it in their power to pur-

cha.ie it elsewhere : a piractice subject to a thousand incon-

veniencies.

Smuggling being in this case extremely lucrative, the na-

tural and most rcasonabie penalty, namely, the confiscation of

the merchandize, becomes incapable of putting a stop to it

;

especially as this very merchandize is intrinsically of an in-

considerable value. IlccouTss must therefore be had to extra-

vagant punishments, such as those Inflicted^for capital crimes.

All proportion then of jiedalties is at an end. Persons

that cannot really be considered as vicious, arc punished like

the most infamous criminals ; which of all things in tlie
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world is thp most contrary tc thcjjpirit of a moderate govern-
ment.

Again, ill proportion as people arc tempted to cheat the
farmer of the revenues, the more the latter is enriched, and
the former impoverished. '1 o put a stop to smuggling, the
fanner must be invested with extraordinary means of oppress-
mg, and then the country is ruined.

CHAP. IX.

Ofa bad kind of Impost.

WE shall here, by the way, take notice of an impost laid

in particular countries on the different articles of civil con-
tracts. As these are tliinos subject to very nice disquisitions,

a vast deal of knowledge is necessary to make any tolerable

defence against the farmer of the revenues, who interprets, in
that case, the regulations of the prince, and exercises an
arbitrary power over people’s fortunes. Experience has de-

monstrated that a duty on the paper on which the deeds are

drawn, would be of far greater service.

CHAP. X.

Thai the Greatness of Taxes depend on the Nature of the

Government.

TAXES ought to be vd-y light in despotic governments ;

otherwise who would be at the trouble of tilling the land ?

Besides, how is it possible to pay heavy duties in a govern-

ment that makes no manner of return to the ditferent contri-

butions of the subject ?

The e.xorbitant power of the prince, and the extreme de-

pression of the people, require that there should not he even a

possibility of the least mistake between them. The taxes

ought to he so easy to collect, and so clearly settled, as to

leave no opportunity for the collectors to increase or diminish
them. A portion of the fruits of' the earth, a capitation, a
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duty of so much per cent Jon merchandizes, arc the only

taxes suitable to that govermnent.

Merchants in despotic countries ought to have a personal

safeguard, to which all due respect should be paid. Without
this they would be too weak to dispute with the custom-house
officers.

CHAT. XI.

Of CoTtfiscaliom.

WITH respect to confiscations, there is one thing v#!ry

particular, that, contrary to the general custom, they are more
severe in Europe than in Asia. In Europe not only the

merchandizes, hut even sometimes the ships and carriages arc

confiscated ; which is never practised in Asia. This is be-

cause in Europe the merchant can have recourse to magis-

trates, who are able to shelter him from oppression ; in

Asia the magistrates themselves would be the greatest op-

pressors. What remedy could a merchant have against a

bashaw, who was detonuined to confiscate his goods.

The prince therefore checks his own power, finding himself

under a necessity of acting with some kind of lenity. In
Turkey they raise only ;i single duty for the importation of

goods, and aftorward.s the whole country is open to the mer-

chant, Smuggling is not attended with confiscation, or in-

crease of duty. In China they never look into the baggage

of tho.se who arc not mereliants. Defrauding tlie customs in

the territory of the Mogul is not pjinished with confiscation,

but with doubling the duty. The princes of Tartan^ w'ho

reside in towns, impose scarce any duty at all on the goods

that pass through their country.-] In Japan, it is true, to

cheat the custom.? is a capital crime ;
but this is because they

have particular reasons for proiiibiting all communication with

foreigners ; hence the fraud | is rather a contravention of the

laws made for the security of the government, than of those of

commerce.

* Father Du Halde, tom. li. p. 37.

f History of the Tartars, part 3d, p. 290.

j Being willing to.trade with foreigncis without having any commu-
nication witli them, they have pitched upon two nalions for that pur-

pose, the Dutcli for the commerce of Europe, and the Chinese for that

of Asia; they confine ttie faclois and sailors in a kind of prison, and

lay such a rcstraiut upon them as tires then patience.
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QHAP. XII.

Relation hetn'cen the Weight of Taxes am] Liherly.

IT is a general rule, that taxes may be hca^ ier in propoi'

tion to the liberty of the subject, ami th.it there is a necessity

for reducing tlicm in proportion to the increase of slavery.

This has always been and always will be the case. It is a

rule derived from nature that never varies. We find it in all

parts, in England, in Holland, and in every state where li-

ber^y gradually declines, till we come to Turkey. Switzer-

land seems to be an exception to this rule, because they pay
no taxes; but the particular reason for that exemption is well

known, and even confirms what I have advanced. In those

barren mountains provisions ate so dear, and. the country is so

populous, that a Swiss pays four times more to nature, than a

Turk docs to the Sultan.

A conquering people, such as were formerly the Athenians

and the llomans, may rid themselves of all taxes as they reign

over vanquished nations. Then, indeed, they do not pay in

proportion to their liberty, because in this respect they arc no»

longer a people, but a monarch.

But the general rule still holds good. In moderate go-

vernments there is an indemnity for the weight of the taxes,

which is liberty. In despotic countries*" there is an equiva-

lent for liberty, which is the lightness of the taxes.

In some monarchies in Europe, there arc f particular pro-

vinces, which from the very nature of their civil government

are in a more flourishing condition than the rest. It is pre-

tended that these provinces arc not sufficiently taxed, because

through the goodness of their government they are able to he

taxed higher ; hence the ministers seem constantly to aim at

dejiriving them of this very government, from whence a .dif-

fusive blessing is derived, which redounds even to the prince’s

advantage.

^ In Russia the taxes are but small ; they have been increased since

the despotic power of the prince is exercised with more moderation.

See the history of the Tartars, ‘id part.

t The Pais d't/itls, .vyhere the states of the iirovince assemble to de-

liberate on public affairs.
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CHAP. XIII.

In what Govemmejit Taxes are eapable of Increase.

TAXES nnay be increased in most republics, because the

citizen, who thinks he is paying himself, cheerfully submits to

them, and moreover is generally able to bear their weight,

from the nature of the government.

In a monarchy taxes may be increased, because the mode-
ration of the government is capable of procuring opulence ; it

is a recompense, as it were, granted to the prince for the res-

pect he shows to the laws. In despotic governments they can-

not be increased, because there can be no increase of the ex-

tremity of slavery.

CHAP. XIV.

That the Nature of the Taxes is relative to the Government.

A CAPITATION is more naturtil to slavery; a duty

on merchandizes is more natural to liberty, by reason it has

not so direct a relation to the persoij.

It is natural in a despotic government for the prince mjt to

give money to his soldiers, or to those belonging to his court

;

but to distribute lands amongst them, and of course, that

there should be very few taxes. But if the prince gives mo-
ney^ the most natural tax he can raise is a capitation, which

can never he considerable. For as it is impossible to make
different classes of the contributors, because of the abuses that

might arise from thence, considering the injustice and vio-

lence of the government, they are under an absolute necessity

of regulating themselves by the rate of what even the poorest

and most wretched are able to contribute.
^

The natural tax of moderate governments, is the duty laid

on merchandizes. As this is 'really paid by the consumer,

though advanced by the merchant, it is a loan which the

latter has already made to the former. Hence the merchant
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must be considered on the one sic] : as tlie general debtor of

the state, and on the other as the creditor of every individual.

He advances to the state the duty, which the consumer will

some time or other refund : and he has paid for the consumer

tlie duty wliich he has advanced for the merchandize. It is

therefore obvious, that in proportion to the moderation of the

government, to the prevalence of the spirit of liberty, and

to the security of private fortunes, a merchant has it in

his power to advance money to the state, and to pay con-

siderable duties for individuals. In England a merchant

lends really to the government fifty or sixty pounds sterling

for every tun of wine he imports. Where is the merchant that

would dare do any such thing in a country like Turkey ? And
w^e he so presumptuous, how could he do it with a crazy or

shattered fortune ?

CHAP. XV.

Abuse of Liberty.

TO these great advantages of liberty it is owing that li-

berty itself has been abused. Because a moderate government

has been productive of admirable effects, this moderation has

been laid aside : because great taxes have been raised, they

wanted to carry them to excess : and ungrateful to the hand
of liberty of whom they received this present, they addressed

themselves to slavery who never giants the least favour.

Liberty produces excessive taxes ; the elfect of excessive

tax6i is slavery ; and slavery produces a diminution of tri-

bute.

Most of the edicts of the eastern monarchs are to exempt
every year some province of their empire from paying tribute.*

'J'he manifestations of their wills arc favours. But in Eilrope

the edicts of princes arc disagreeable even before they are seen,

because they always make mention of their own wants, but

not a word of ours.

From an unpardonable indolence in the ministers of those

countries, owing to the nature of the government, and fre-

quently to the climate, the people derive this advantage, that

they arc not incessantly plagued with new demands. The
public expense docs not increase, because the ministers do not

t

llii'r IS (fip jHdctiLC rf ihc Emptior? of China.
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form new projects : and if f'bmc by chance arc formed, they

are such as are soon executed. The governors of the state do
not perpetually torment die people ; for they do not perpe-

tually torment themselves. But it is impos.sible there should

be any fixed rule in our finances, since we always hnow that

we shall have something or other to execute, without ever

knowing what it is.

It is no longer customary with us to give the appellation

of a great minister to a wise dhspenaer of the public revenues ;

but to a person of dexterity, and cunning, who is clever at

finding cut what we call the ways and means.

CHAP. XVI.

Of the Conqucsls of the Mahometans.

IT was this excess of taxes * that occasioned the prodi-

gious facility with which the Mahometans carried on their

conquests. Instead of a continual series of extortions devised

py the subtle avarice of the Greek emperors, the people were

subjected to a simple tribute, which was paid and collected

with case. Thus they were far happier in obeying a barba-

rous nation, than a corrupt government, in which they suffer-

ed every inconvenience of lost liberty, with all the horror of

present slavery.

CHAP. XVII.

Of the Augmentation of Troops.

A NEAV distemper lias spread itself over Europe, infect-

ing our princes, and inducing them to keep up an exorbitant

number of troops. It has its redoublings, and of necessity

becomes contagious. For as soon as one prince augments his

forces, the rest of course do the same ; so that nothing is

gained thereby but the public ruin. Each monarch keeps as

* See ir, history, the greatness, the oddity, and even the folly of those

taxes. Anasla«ms invented a ttix for hreaihing, itl ipdsquc pro haiisiu

mns penderci.
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many aimicb on foot, as if his ^ledalc were in danger of being

exterminated ; and they give thc^'iiamc of peace * to this ge-

neral effort of all against .ill. Thus is Europe ruined to such

a degree, tliat ivere private people to be in the same situation

as the three most Ojtulent powers of this part of the globe,

they would not have necessary subsistence. We are poor

with the riches and commerce of the whole world ; and soon,

by thus augmenting our troops, wo shall be all soldiers,

and be reduced to the very same situation as the Tartars.-j-

Great princes, not satisfied with hiring or buying troops

of petty states, make it their business on all sides to pay

subsidies for alliances, that is, generally to throw away their

money.

.'Che consequence of such a situation is the perpetual aug-

mentation of taxes ; and the mischief which prevents all fu-

ture remedy i.s, that they reckon no more upon their revenues,

but in waging war against their whole capital. It is no un-

usual thing to sec governments mortgage their funds even in

time of peace, and to employ what they call extraordinary

means to ruin themselves, means so extraordinary indeed, that

such arc hardly thought on by the most extravagant young
spendthrift.

C H A r. XVIII.

of an Exemptionfrom Taxes.

THE maxim of the gyeat eastern empires, of exempting

such nrcvinces, as have very much suffered, from taxes, ought

to be extended to monarchical statesi There are some in

deed where this practice is established
;
yet the country is

more oppressed than if no such rule took place; because

as the prince levies still neither more nor less, the states? be-

comes hound for the whole. In order to ease a village that

pays badly, they load another that pays better ; the former is

not relieved, and the latter is ruined. The people grow des-

perate between the necessity of paying, for fear of exactions

;

and the danger of paying for fear of new burthens.

True it is tliat this slate of effort is ibo chief support of the ba-

lance, I'.ecause it cliecks the great powers.

t All that IS wanlmg for this ts, to improve the now invention of the

niilitia established in most parts of Ettjopc, and carry it to the same
excess as they do the icgnl.ir troops,
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A well re,gu1atecl govermrient ongiH, to set asitle, fov the

first article of i ts expense, a determinate sum to answer con-

tingent cases. ' It is with the public as with individuals, who
are ruined when they live uji exactly to their income.

With regard to an obligation for the whole amongst the

inhabitants of the same village, some protend,'** that it is but
reasonable, because there is a possibility of a fraudulent com-
bination on their side : but was it ever heard that, upon mere
supposition, we arc are to establish a thing in itself unjust and
ruinous to the state ?

CHAP. XIX.

Which is most suitable to the Prince and to the People, thefarm-
ing the Revenues, or managing them bp Commission ?

THE managing of the revenues by commission is like the

conduct of a good father of a family, who collects his own
rents himself with oeconomy and order.

By this management of the revenues the prince is at li-

berty to press or to retard the levy of the taxes, either according

to his own wants, or to those of his people. By this he saves

to the state the immense profits of the farmers, who impover-

ish it a thousand ways. By this he prevents the people from

being mortified with the sight of sudden fortunes. By this

the public money passes through few hands, goes directly to

the treasury, and consequently makes a quicker return to the

people. By this the prince avoids»an infinite number of bad

law's extorted from him by the importunate avarice -sf the

farmers, who pretend to offer a present advantage for regula-

tions pernicious to posterity.

As the monied man is always the most powerful, the

farmer renders himself arbitrary even over the prince himself;

he is not the legislator, but he obliges the legislator to give

laws.

I acknowledge that it is sometimes of use to farm out a

new duty, for there is an art in preventing frauds, which mo-

tives of interest suggest to the farmers, but commissioners

never think on : now the manner of levying it being once es-

tablished by the farmer, it may afterwards be safely intrusted

See a treatise on the liome^i Finances, chap. ii. Printed at Pans by

Briasson, 1740.
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to n coTnmission. In England tlio management of the Excise

and of the Post-office was Ijonnwo;! from that of the farmers

of the revenue.

In icpuhlics, the reven-aes of the state are generally ma-
naged by commission. The contrary practice was a great

defect in the Roman government.* In despotic govern-

ments the people arc infinitely happier where this ma-
nagement is established ; witness Persia 'and China, f
The unhappic.st of all are those where the prince farms

out his sea-ports and trading cities. The history of mo-

narchies abounds with mischiefs done by the farmers of the

revenue.

Incensed at the oppressive extortions of the publicans, Nero

forincd a magnanimous but impracticable scheme of abolishing

all kinds of imposts. He did not think of managing the re-

venues by commissioners : but he made four edicts
;
that the

laws enacted against publicans, which had hitherto been

kept secret, should be promulgcd ; that they should exact

no claims for above a year backward; that there should

be a pra;tor established to determine their pretensions with-

out any formality
;
and that the merchants should pay no

duty for their vessels. These were the halcyon days of that

emperor.

CHAP. XX.

Of the Farmers of the Revenues.

W^HEN the lucrative profession of a farmer of the revenue

becomes likewise a post of honour, the state is ruined. It may
do well enough in despotic governments, where this employ-

ment is oftentimes exercised by the governors themselves. But
it is by no means proper in a republic ; since a custom of the

like nature destroyed that of Rome. Nor is it better in mo-
narchies ; nothing being more opposite to the spirit of this

* CsEsar was obliged to remove the publicans from the province of
Asia, and to establish there another kind of regulation, as we learn
from Dio

;
and Taciths informs us that Macedonia and Achaia, pro-

vinces left by Augustus to the peopl° of Itome, and consequently go-
verned pursuant to the ancient plan, obtained to he of the number of
those which the emperor governed by his. officers

.

t See .Sir John Chardin’s travels through Persia. Tom. vi.
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government. All the other ntillers oF'tlie dtate arc dissatisfied
;

honour loses its whole vrdue the gradual and natural mc^us
of distinction aii; no longer respected ; and the very principle

of the government is subverted.

It is true indeed that scandalous fortunes were raised in

former times ; but this was one of the calamities of the fifty

years war. These riches were then considered as ridiculous

;

now we admire them.

Every profession has its particular lot. That of the tax-

> gatherers is wealth; and wealth is its own reward. Glory

and honour fall to the share of that nobility, who are sensible

of no other happiness. Jlespect and esteem arc for those

ministers and magistrates, whose whole life is a continued se-

ries of labour, and -who watch day and night over the welfafe

of the empire.

BOOK XIV.

'OF LAWS AS RELATIVE TO THE NATURE Op

THE CLIMATE.

CHAP. I,

General Idea.

If At be true that the temper of the mind, and the pas-

sions of the heart are extremely difierent in diflferent Gi*

mates, the laws ought to be relative both to the variety of

those passions, and to the variety of those tempers.



THE SPIRIT^' OP LAWSm

. CHAP. II.

Of the Difference ofMen in different Climates.

A COLD air conslringes the extremities of the e.xternal

fibres of the body this increases their elasticity, and favours

the return of the blood from the extreme parts to the heart.

It contracts those very fibres ; consequently it increases also

their force. On the contrary a warm air relaxes and lengthens

the extremes of the fibres ; of course it diminishes their force

hhd elasticity.

People arc therefore more vigorous in cold climates. Here

the action of the heart and the reaction of the extremities of

the fibres are better performed, the temperature of the hu-

mours is greater, the blood moves freer toivards the heart, and

reciprocally the heart has more power. Tliis superiority of

strength must produce various elfects ; for instance, a greater

boldness, that is, more courage ; a greater sense of superiority,

that is, less desire of revenge ; a greater opinion of security,

that is more frankness, less suspicion, policy and cunning. In

short, this must be productive of very different tempers. Put

a man into a close warm place, and for the reasons above

given, he will feel a great faintness. If under this circum-

stance you propose a bold cnteqirize to him, I believe you will

find him very little disposed towards it ; his present weak-

ness will throw him into a despondency ; ho will be afraid of

every thing, being in a state of total incapacity. The inhabi-

tants of warm countries are, like old men, timorous ; the peo-

ple.in cold countries are, like young men, brave. If we re-

flect on the late wars, \ which are more recent in our memory,
and in which we can better distinguish some particular effects

that escape us at a greater distance of time ; we shall find

that the northern people transplanted into southern regions,

§

did not perform such exjdoits as their countrymen, who,

fighting in their own climate, possessed their full vigour and

courage.

This strength of the fibres in northern nations is the cause

that the coarser juices are extracted from their aliments.

^ Tins appears even in tire countenance: in cold weather people
look ihirmer.

t We know it shortens iron.

t Those for the succession to the Spanish monarchy.
§ I'or instance in Spain
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From hence two things rcsi It ; one, that the parts of the

chyle or lymph are more prtper, by reason of their large sur-

face, to be app icd to, and to nourish the fibres ; the other,

that they are less proper, from their coarseness, to give a cer-

tain subtilty to the nervous juice. Those people have there-

fore large bodies and but little vivacity.

The nerves that terminate from all parts in the cutis, form

each a nervous oundle
;
gcnei ally speaking, the whole nerve

is not moved, but a very minute part. In warm climates,

where the cutis is rela,xcd, the ends of the nerves arc ex])anded

and laid open to the weakest action of the smallest objects.

In cold countries the cutis i.s constringed and the papillse

compressed : the miliaiy glands are in some measure para-

lytic ; and the sensation docs not reach the brain, hut whei^it

is very strong and proceeds from the whole nerve at once.

Now, imagination, taste, scnsibilit)', and vivacity, depend on

an infinite number of small sensations.

I have observed the outermost part of a sheep’s tongue,

where, to the naked eye, it seems covered with papilla:. On
these papillte, I have discerned through a microscope, small

hairs, or a kind of down ; lictwccn the papilla; were pyramids

shaped towards the ends like pincers. Very likely these

pyramids are the prlncijial organ of taste.

I caused the half of this tongue to he frozen, and observing

it with the naked eye I found the papilliB considerably di-

minished : even some rows of them were sunk into their

sheath. The outermost part I examined with the microscope,

and perceived no pyramids. In proportion as the host went

off, the papilla: seemed to tl-e naked eye to rise, and with the

microscope the miliary glands began to appear.

This observation confirms what I^ have been saying, that

in cold countries the nervous glands are less expanded
: jhey

sink deeper into their sheaths, or they are sheltered from the

action of external i)l)jects : consequently they have not such

lively sensations.

Ir cold countries, they have very little sensibility for

pleasure ; in temperate countries, they have more ; in warm
countries, their sensibility is exquisite. As climates are dis-

tinguished by degrees of latitude, we might distinguish them
also in some measure, by those of sensibility. I have been at

the Opera in England and in Italy, where I have seen the

same pieces and the same performers ; and yet the same
music produces such different effects on the "two nations : one

is so cold and phlegmatic, and the other so lively and en-

raptured,-that it seems almost inconceivable.

It is the same with regarcT to pain ; which is excited by the

VOI-. I. Q
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laceration of some fibi>e‘ of the boi y. The author of nature

has made it an established rule that this pain should be more
acute in proportion as the laceration is greater : low it is evident

that the large bodies and coarse fibres of the people of the north,

are less capable of laceration than the delicate fibres of the

inhabitants of warm countries ; consequently the soul is there

less sensible of pain. You must flay a Muscovite alive to

make him feel.

From this delicacy of organs peculiar to warm climates, it

follows, that the soul is most sensibly moved by whatever re-

lates to the union of the two sexes : here every thing leads to

this object.

In northern climates scarce has the animal part of love a

po..'er of making itself felt. Intemperate climates, love at-

tended by a thousand appendages, endeavours to please by
things that have at first the appearance, though not the

reality of this pas.sion. In warmer climates it is liked for its

own sake, it is the only cause of hap])lness, it is life itself.

In southern countries a machine of a delicate frame, but

strong sensibility, resigns itself either to a love which rises

and is Incessantly laid in a seraglio ; or to a passion which

leaves women in a greater independence, and is consequently

exposed to a thousand inquietudes. In northern regions a

machine robust and heavy, finds a pleasure in whatever is apt

to throw the spirits into motion, such as hunting, travelling,

war, and wine. If wc travel towards the north, wc meet with

people who have few vices, many virtues, and a great share of

frankness and sincerity. If we draw near the south, we fancy

ourselves entirely retnoved from the verge of morality ; here

the strongest passions are productive of all manner of crimes,

each man endeavouring, let the means be what they will, to

indulge his inordinate desires. In temperate climates we find

the inhabitants inconstant in their manners, as well as in

their vices and virtues ; the climate has not a quality deter-

minate enough to fix them.

The heat of the climate may be so excessive as to deprive

the body of all vigour and strength. Then the faintness is

communicated to the mind ; there is no curiosity, no enter^

prize, no generosity of sentiment ; the inclinations are aU pas-

sive ; indolence constitutes the utmost happiness ; scarcely any
punishment is so severe as mental employment ; and slavery

IS more supportable than the force and vigour of mind neces-

sary for human conduct.



Book ^'IV.—Chap. 3.

CHAi’. 111.

Cifiitfttdiclioii in the Tempers of some Southern Nations.

THE Iiiclians* are naturally a pusillanimous people ; even

the children of Europeans born in India lose the courage

peculiar to their own climate. But how shall we reconcile
’ this with their customs, and penances so full of barbarity ^
The men voluntarily undergo the greatest hardships ; and the

women burn themselves : here we find a very odd compoun(i

of fortitude and weakness.

Nature having framed those people of a texture so weak as|

to fill them with timidity, has formed them at the same time^

of an imagination so lively that every object makes the

strongest impression upon them. That delicacy of organs

which renders them apprehensive of death, contributes like-

wise to make them dread a thousand things more than death

:

the very same sensibility induces them to fly, and dare, alT

dangers.
'

As a good education is more necessary to children than to

such as are arrived to a inatuiity of understanding, so the in-

habitants of those countries have much greater need than the

European nations of a wise legislator. The greater their sen-

sibility, the more it behoves them to receive proper impres-

sions, to imbibe no prejudices, and to let themselves be directed

by reason.

At the time of the Romans the inhabitants of the north of

Europe were destitute of arts, education, and almost of laws

;

and yet the good sense annexed to the gtoss fibres of th'oser

climates enabled them to make an admirable stand agaiitsfthe

power of Rome, till the memorable period in which they^

quitted their woods to subvert tliat gi'eat empire.

One hundred European soldieia, sa}s Tavernier, would, without

any great difficulty, beat a thousand Indian soldiers*

^ Even the Persians, who settle in the Indies, contract in the thitd

generation the indolence and cowardice of Ihd Indians. See Bernf^t^

on the Mogul, tom. 1
, p. 182 .
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CHAP. IV.

Cause of the Iviviutability of Religion, Manners, C^cstoms,

and Laws, in the Eastern Countries.

IF, to that delicacy of organs which renders’ the eastern na-

tions so susceptible of every impression, you add likewise a

sort of indolence of mind, naturally connected with that of the

body, by means of which they grow incapable of any exertion

or effort ; it is easy to comprehend, that when once the soul

has received an impression she cannot change it. This is the

recson that the laws, manners, and customs,* even those which

seem quite indifferent, such as their mode of dress, are the

same to this very day in eastern countries as they were a

thousand years ago.

CHAP. V.

That those are bad Legislators who favour the Vices of the

Climate, and good Legislators who oppose those Vices. ‘

THE Indians believe, that repose and non-existence ate

the foundation of all tilings, and the end in which they termi-

nate. Hence they consider entire Inaction as the most per-

fect of all states, and the object of their desires. To the su-

preme Being they give the title of Immoveable. The in-

habitants of Slam beliewe that their utmost happiness ^ con-

sists'in not being obliged to animate a machine, or to give

motion to a body.

In those countries, where the excess of heat enervates and
exhausts the body, rest is so delicious, and motion so painful,

that this system of metaphysics seems natural ; and Foe,’§ the

V/e find by a fragment of Nicolaus Damascenus, collected'^ by
Constantine Porphyrog. that it was an ancient cu.slom in tlic East to

send to strangle a governor who had given any displeasure; it was in

the time of the Medes.

d Panamanack : See Kircher.

j La LoubicrCf Relation of Siam, p, 446.

§ Foe endeavoured to reduce the heart to a mere vacuum; “ We
have eyes and ears, but perfeclio-a consists in neither seeing nor hear-
ing; a mouth, hands, &:c., but perfection requires ihai tlu'se members
should be inactive/’ This is taken, from the dialogue of a Chinese
philosopher, quoted b\ father Du llalde, tom. 3
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legislator of the Indies, was directed hy his own sensations,

when he placed, mankind in 1 state extremely passive ; but his

doctrine arising! from the laziness of the climate favoured it

also in its turn ; which has been the source of an infinite deal

of mischief.

The legislators of China were more rational, when, consider-

ing men not in the peaceful state which they are to enjoy

hereafter, but in the situation proper for discharging the seve-

ral duties of life, they made their religion, philosophy, and
laws, all practical. The more the physical causes incline

mankind to inaction, the more the moral causes should

estrange them from it.

CHAP. VI.

Of Agriculture in warm Climates.

AGRICULTURE is the principal labour of man. The
more the climate Inclines him to shun this labour, the more
the religion and laws of the country ought to excite him to it.

Thus the Indian laws, which give the lands to the prince;

and destroy the spirit of pro^terty among the subjects, increase

the bad effects of the climate, that is, their natural indolence.

CHAP. VII.

Of Monkery.

THE very same mischiefs result from monkery : it had its

rise in the warm countries of the East, where they are less

inclined to action than to speculation.

Ill Asia the number of dervises or monks seems to increase

together with the warmth of the climate. The Indies, where

the heat is excessive, are full of them ; and the same difference

is found in Europe.

In order to surmount the laziness of the climate, the

laws ought to endeavour to remove all means of subsisting

without labour : but in the southern parts of Europe they act

quite the reverse ; to those who want to live in a state of in-

dolence, they afford retreats thfe most proper for a speculative

life, and endow them with immense revenues These men,

who live in the midst of a plenty which they know not how
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to enjoy, are in the riglit 'to give their superfluities away to

the common people. The poor urc hereft of property ; and
these men indemnify them by supporting thOm in idleness,

so as to make them even grow fond of their misery.

CPIAP. VIII.

An excellent Custom of China.

THE historical relations* of China mention a ceremony

of opening the grounds, which the emperor performs every

ye.ar. The design of this public and solemn act is to e.Kcite

the people to tillage. j;

Farther, the emperor is every year Informed of the husband-

man, who has distinguished himself most in his profession ;

and he makes him a Mandarin of the eighth order.

Among the ancient Persians^ the kings quitted their

grandeur and pomp on the eighth day of the month, called

Chorrem-ruz, to eat with the husbandmen. These institu-

tions were admirably well calculated for the encpviragemcnt of

agiicultvire.

C H A P. IX.

Means of encouraging Industry.

WE shall show, in the nineteenth book, that lazy nations

arc generally proud. Now the efiect might well be turned

against the cause, and laziness be destroyed by pride. In the

south of Emope, where people have such a high notion of the

point of honour, it would be right to give prizes to husband-

men who had excelled in agriculture ; or to artists who had
made the greatest improvements in their several professions.

This practice has succeeded in our days in Ireland, where di,

has established one of the most considerable linen manufac-

tures in Europe.

* Father Du Haldo, History of China, tom. i. pag. 72.

f Several of the kings of India do the same. Relation of the King-
dom of Siam by La Loubiere, p. 69-

X Venly, the third emperor of ihetliird dynasty, tilled the lands him-
self, and made the empress and his wives employ their time 'n the silk-

works in hj.s palace. History of China..

t Hyde, Religion of the Feisian!^.
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CHAP. X.

*

Of the Laws relative to the Sobriety of the People.

IN warm countries, the aqueous part of the blood loses itself

greatly by perspiration ;
* it must therefore be supplied by a

like liquid. Water is there of admirable use ; strong liquors

would congeal the globules
-f-

of blood that remain after the

transuding of the aqueous humour.

In cold countries the aqueous part of the blood is very little

evacuated by perspiration. They may therefore make use of

spirituous liquors, without which the blood would congeal.

They are full of humours ; consequently strong liquors, which

give a motion to the blood, are proper for those countries.

The law of Mahomet, which prohilrits the drinking of wine,

is therefore fitted to the climate of Arabia : and, indeed, be-

fore MahomeCs time, water was the common drink of the

Arabs. The lawj which forbad the Carthaginians to drink

wine, was also a law of the climate ; and, indeed, the climate

of those two countries is pretty near the same.

Such a law would be improper for cold countries, where
' the climate seems to force them to a kind of national intem-

perance, very different from personal ebriety. Drunkenness

predominates throughout the world, in proportion to the cold-

ness and humidity of the climate. Go from the equator to

the north pole, and you will find this vice increasing together

with the degree of latitude. Go from the equator again to

the south pole, and you will find the same vice travelling

south, § exactly in the same proportion.

It is very natural that where wine is contrary to the climate,

and consequently to health, the excess of it should fie more
severely punished, than in countries where intoxication pro-

duces very few bad effects to the person, fewer to the society,

and where it does not make people frantic and wild, but only

* Monsieur Bernier travelling from Lalior to Cacliemir, wrote thus :

“ My Imly is a sieie ; mn o’ luive 1 swiilkmed a pint of wider, but I see it

transude like dew out of all my limbs, even to my Jingers' ends. I drink

ten pints a-day, and it does me no manner of harm." Bernier’s Travels, tom.
ii. p. 26!

.

•f In the blood there are’ red globules, fibrous parts, white globules,

and water, in which the whole swims.

J Plato, book 2, of laws; Aii.s'ptle, of the care of domestic affairs ;

Eusebius’s Evangelical Prepaiation, book 12, c. 17.

§ Ibis is seen in the llotlyiilols, and the iuhabilaiils of the most
soulhern part of Chili,
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stupid and heavy. Hence those laws*^ which inflicted a

double punishment for crimes conlmittcd in durikcnness, were

applicable only to a personal, and not to a mkional cbiicty.

A German drinks tlirongh custom, and a Spaniard by choice.

In warm countries the relaxing of the fibres produces a

great evacuation of the liquids, but the solid parts are less

transpired. The fibres, which act but faintly, and have very

little elasticity, arc not muHi impaired ; and a small quantity o^
nutritious juice is sufficient to repair them ; for which reason,

they eat very little.

It is the variety of wants in difierent climates, that first oc-

casioned a difference in the manner of living, and this gave

rise to a variety of laws. Where people are very communica-

tive^ there must be particular laws ; and others where there is

but little communication.

CHAP. XL.

Of the Laws relative to the Distempers of the Climate.

IIFPODOTUSf informs us, that the Jewish laws con-

cerning the leprosy, were borrowed from the practice of the*

Egypti.ans. And, indeed, the same distemper required the

same remedies. The Greeks and the primitive Romans were

strangers to these laws, as well as to the disease. The climate

of Egypt and Palestine rendeied them necessary ; and the

facility with which this disease is spread, is sufficient to make
us sensible of the wisdom and sagacity of those laws.

Even we ourselves have felt the effects of them. The
Croisades had brought theleprosy amongst us; but the wise

rcgulafions made at that time hindered it from infecting the

mass of the people.

We find by the law of the Lonibaids,| that this disease

was spread in Italy before the Croisades, and merited theoat-

tention of the legislature. Rotharis ordained that a leper

should be expelled from his house, banished to a particula'r

'

place, and rendered incapable of disposing of his property
;

because from the very moment he had been turned out of his

house, he was reckoned dead in the eye of the law. In order

to prevent all communication with lepers, they were rendered

incapable of civil acts.

* As Pittacus did, according to Aiistollc, Polit. lib. 1, ci 3. He
Inod in a climate where drunkenness is ..lot a national vice.

t Book 2. I Book 2, (it. 1, § 3, and tit. 18, § 1.
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I am apt to tbnik that t^is disease was brought into Italy

by the conquests of the Greek emperors, in whose armies there

might be somle soldiers from Palestine or Egypt. Be that

as it may, the progress of it was stopt till the time of the

Croisades.

It is related tho,t Pompcy'’s sohlicrs returning from Syria

brought a distemper home with them not unlike the leprosy.

Wc have no account of any regulation made at that time; but

it is highly probable that some such step was taken, since the

distemper was checked till the time of the Lombards.
It is now two centuries since a disease, unknown to our

ancestors, was first transplanted from the new world to ours,

and came to attack human nature even in the very sourc^ ,of

life and pleasure. J.lost of the jirincipal families in the south

of Europe were seen to perish by a distemper that was grown
too common to be ignominious, and was considered in no other

light, than in that of its being fatal. It was the thirst of

gold that propagated this disease; the Europeans went con-

tinually to America, and always brought back a new leaven of

it.

Reasons drawn from religion seemed to require, that this

punishment of guilt should be permitted to continue ; but the

tnfection had reached the bosom of matrimony, and given the

vicious taint even to guiltless infants.

As it is the business of legislators to watch over the health

of the citizens, it would liave been a wise part in them to have

stopped this communication by laws made on the plan of those

of MosCS.

'^I’he plague is a disease whose infectious progress is much
more vapid. Egyjst is its principal seat, from whence it

spreads over the whole globe. Most countries in Europe have

made exceeding good regulations to prevent this infectidh, and

in our times an admirable method has been contrived to stop

it ; this is by forming a line of troops round the infected

country, which cuts off all manner of communication.

Ihe Turks,* who have no such regulations, see the Chris-

tians escape this infection in the same town, and none but

themselves perish ; they buy the clothes of the infected, wear

them, and proceed in their old way, as if nothing had happened.'

The doctrine of a rigid fate, which directs their whole conduct,

renders the magistrate a xjuiet spectator ; he thinks that every

thing comes from the hand of God, and that man has nothing

more to do than to submit.
,,

* Ricaut on the pltouian empire, p. 284.
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dHAP. XII.

Of the Laws against Suicides.
l

WE do not find in history that the Romans ever killed

themselves without a cause; hut the English are apt to com-

mit suicide most unaccountably ; they destroy themselves even

in the bosom of happiness. This action among the Romans
was the efiect of education ; being connected with their prin-

ciples and customs : among the English it is the consequence

of a distemper
;
* being connected with the physical state of

the machine, and independent of every other cause.

In all probability it is a defect of the filtration of the

nervous juice; the machine whose motive faculties are often

unexerted, is weary of itself ; the soul feels no pain, but a

certain uneasiness in e.xisting. Pain is a local sensation,

which leads us to the desire of seeing an end of it ; the bur-

then of life, which prompHs us to the desire of ceasing to

exist, is an evil confined to no particular part.

It is evident that the civil laws of some countries may have

reasons for branding suicide with Infamy : but in England it

cannot be punished without punishing the effects of madness.

Cip^AP. XIII.

Effects arisingfrom the Climate of England.

IN a nation so distempered by the climate as to have a

disrelish of every thing, nay even of life, it is plain that>. the

government most suitable to the Inhabitants, is that in which
they cannot lay their uneasiness to any single person’s char^e^

and in which, being under the direction rather of the laws

than of the prince, it is impossible for them to change the

government without subverting the laws themselves.

And if this nation has likewise derived from the climate a

certain impatience of temper, which renders them incapable

* It may be complicated with the scurvy, which, in some countries
especially, renders a man whirastcal arid unsupportable to hinisell'. Sec
Tinird’s Voyages, pait 2. chap. 21.
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of bearing the same train of tliing.s for any long continuance

;

it is obvious that the goverriinent above-mentioned is the fittest

for them. i

This impatience of temper is not very considerable of itself;

but it may become so when joined with courage.

It is quite a different thing from levity, which makes people

undertake or drop a project without cause; it borders more
upon obstinacy, because it proceeds from so lively a sense of

misery, that it is not weakened even by the habit of suffering.

This temper in a free nation is extremely proper for dis-

concerting the projects of tyranny,* which is always slow and

feeble in its commencements, as in the end it is active and

lively ; which at first only stretches out a hand to assist, and
exerts afterwards a multitude of arms to oppress.

^ ‘

Slavery is ever preceded by sleep. But ?, people who find

no rest in any situation, who continually explore every part,

and feel nothing hut pain, can hardly be lulled to sleep.

Politics are a smooth file, which cuts gradually, and attains

its end by a slow progression. Now the people of whom we
have been speaking, are incapable of bearing the delays, the

details, and the coolness of negotiations : in these they are

more unlikely to succeed than any other nation ; hence tb|^y

are apt to lose by treaties what they obtain by their arms.

CHAP. XIV.

Other Effects off the Cliviale.

OUR ancestors, the ancient Germans, lived under a climate,

where the passions were e.xtrcmely calm. Their laws decided

only in such cases where the injury was visible to the eye, and
went no farther. And as they judged of the outrages done to

men from the greatness of the wound, they, acted with no
other delicacy in respect to the injuries done to women. The
law of the Alemans f on this subject is very extraordinary.

If a person uncovers a woman’s head, he pays a fine of fifty

sous ; if he uncovers her leg up to the knee, he p^ys the

same ; and double from the knee upwards. One wotdd

* Hero I take this word for the '’design of subverting the established

power, and especially that of democracy ; this is the signification in

which it was understood by thc’Creeks and Homans.
'

t Chap. 58. §. 1, and 2.
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think that the law measured the insults offered to women, as

we measure a figure in geometry ; it did not pmf'ish tlic crime

of the imagination, but that of the eye. But upon the migra-

tion of a German nation into Spain, the climate soon found a

necessity for different laws. The law of the Visigoths in-

hibited the surgeons to bleed a free woman, except cither her

father, motiicr, brotlier, son, or uncle was preient. As the

imagination of the people grew warm, so did that of the legis-

lators ; the law suspected every'' thing when the people were

become suspicious.

These laws had, therefore, a particular regard for the two

sexes. But in their punishments they seem rather to humour
the ,Tcvengcful temper of private persons, than to administer

public justice. Thus, in most cases, they reduced both the

criminals to he slaves to the offended relations or to the in-

jured husband ; a free-born woman * who had yielded to the

embraces of a married man, was delivered up to his wife to

dispose of her as she pleased. They obliged the slaves if

they found their master’s wife in adultery, to bind her, and

carry her to her husband ; they even permitted her children J
to be her accusers, and her slaves to be tortured in order to

convict her. Thus their laws were far better adapted to

refine, even to excess, a certain point of honour, than to forip

a good civil administration. We must not, therefore, be sur-

prized if count Julian was of opinion, that an affront of that

kind ought to be expiated by the ruin of his king and country

;

we must not he surprized if the Moors, with such a conformity

of manners, found it so easy to settle and to maintain them-

selves in .Spain, and to retard the fall of their empire.

CHAP. XV.
lb

Qf the differeni Confidence which the Laws have in the Peop^e^

according to the Difference of Climates.

THE people of Japan are of so stubborn and perverse a

temper, that neither their legislators nor magistrates can put
any confidence in ' them : they set nothing before their eyes

but judgments, menaces, and chastisements , every step they

* Law of the Visigoths, book 3. tit, 4. § 9.

t Ibid, book 3. tit. 4. §.%.

I Ibid, book 3. til. 4. §. 13.
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take is subject to the inquisitio^ of the civil magistrate.

Those laws wjiich out of fiiye heads of families establish one

as a magistrate over the other four; those laws which punish

a family or a whole ward for a single crime ; those laws in

fine which find no body innocent where one may happen to be

guilty ; are made with a design to implant in the people a
mutual distrust, and to make every man the inspector, witness,

and judge of liis neighbour’s conduct.

On the contrary, the people of India are mild,* tender,

and compassionate. Hence their legislators repose a great

confidence in them. They have established very few pu-
nishments ;

these are not severe, nor are they rigorously

e.xecuted. Tliey have subjected nephews to their uncles, and
orphans to their guardians, as in other countries the^ are

subjected to their fathers ; they have regulated the succession

by the acknowledged merit of the successor. They seem to

think that every individual ought to place an entire confidence

in the good nature of his fellow subjects.

They infranchise their slaves without difficulty, they marry
them, they treat them as their children.

;J:
Happy climate

which gives birth to innocence, and produces a lenity in the

laws

!

’ • See Bernier, tom. 2. p. 140.

t See in the 14th Collection of the Edift/ing Letters, p. 403., the

principal laws or customs of the inhabitants of the Peninsula on this

side the Ganges.

J I had once thought that the lenity of slavery in India had made
Diodorus say, that there was neither master nor slave in that country;

but Diodorus has attributed to the whole continent of India, what, ac-

cording to Strabo, lib. 15, belonged only to a particular nation,
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BOOK XV.

IN WHAT MANNER THE LAWS OF CIVIL SLAVERY

ARE RELATIVE TO THE NATHrI: OF THE

CLIMATE.

CHAP. I.

Of civil Slavery.

ioLAVERY, properly so called, is the establishment of a

right, which gives to one man such a power over another, as

renders him absolute master of his life and fortune. The
state of slavery is in its own nature bad. It is neither useful

to the master nor to the slave ; not to the slave, because he

can do nothing through a motive of virtue ; nor to the master,
‘

because by having an unlimited authority over his slaves, he

insensibly accustoms himself to the want of all moral virtues,

and from thence becomes fierce, hasty, severe, choleric, volup-

tuous, and cruel.

In despotic countries, where they are already in a state of

political servitude, civil slavery is more tolerable than in other

governments. Every one pught to be satisfied in those coun-

tries w\th necessaries and life. Hence the condition of a slave

is hardly more burthensome than that of a subject.

But in a monarchical government, where it is of the utmost

importance that human nature should not be debased, nor

dispirited, there ought to be no slavery. In democraoies,

where they are all upon equality ; and in aristocracies, where

the laws ought to use their utmost endeavours to procure as

great an equality as the nature of the government wUl permit,

slavery is contrary to the spirit of the constitution : it only

contributes to give a power and luxury to the citizens which
they ought not to Ij^ve.
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CHAP. Hr

Origin of the Right of Slavery among the Roman Civilians,

ONE would never have imagined that slavery should owe
its birth to pity, and that this should have been excited three

different ways.*

The law of nations, to prevent prisoners from being put to

death, has allowed them to be made slaves. The civil law of

the Romans empowered debtors, who were subject to be iU-risecl

by their creditors, to sell themselves. And the law of nature

requires, that children, whom a father in the itate of servitude

is no longer able to maintain, should be reduced to the same
state as the father.

These reasons of the civilians are all false. It is false, that

killing in war is lawful, unless in a case of absolute necessity :

but when a man has made another his slave, he cannot be

said to have been under a necessity of taking away his life,

since he actually did not take it away. War gives no other

right over prisoners than to disable them from doing any far-

ther harm, by securing their persons. All nations f concur in

detesting the murdering of prisoners in cold blood.

Neither is it true, that a freeman can sell himself. Sale

implies a price ; now, when a person sells himself, his whole

substance immediately devolves to his master ; the master,

therefore, in that case, gives nothing, and the slave receives

nothing. You will say he has apeculium. But this peculium

goes along with his person. If it ’is not lawful for a man to

kill himself, because he robs his country of his person, for the

same reason he is not allowed to barter his freedom. The
freedom of every citizen constitutes a part of the public

libefjty ; and in a democratical state is even a part of the sove-

reignty. To sell one’s freedom J is so repugnant to all reason,

as can scarce be supposed in any man. If liberty may be

rated with respect to the buyer, it is beyond all price to the

seller. The. civO law, which authorizes a division of goods

among men, cannot be thought to rank among such goods,, a
part of the men, who were to make this division. The same

J

* Justinian’s Institutes, hook 1. <

t Excepting a few Cannibals.

1 I mean slavery in a strict sense, as formerly among the Romans,
and at present in our colonies.
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law annuls aU iniquitous 'contrants; surely then it afFords

redress in a contract where the gri^,vanec is most enormous.

The third way is birth ; which falls with th^ two former ;

for if a man could not sell himself, mucli less could he sell an

unborn infant. If a prisoner of war is not to be reduced to

slavery, much less are his children.

The lawfulness of putting a malefactor to death, arises from

this circumstance ; the law, by which he is “punished, was

made for his security. A murderer, for instance, has enjoyed

the benefit of the very law' which condemns him
;

it ha.s been

a continual protection to him ; he cannot, therefore, object

against it. But it is not so with the slave. The law of

slavery can never be beneficial to him ; it is in all cases against

himv without ever being for his advantage
; and, therefore,

this law is contrary to the fundamental principle of all societies.

If it be pretended, that it has been beneficial to him, as

his master has provided for his subsistence, slavery, at this rate,

should bo limited to those who arc incapable of earning their

livelihood. But who will take up with such slaves ? As to

infants, nature, who has supplied their mothers with milk,

had jirovided for their sustenance ; and the remainder of their

childhood approaches so near the age in which they are most

capable of being of service, that he who supports them cannot

be said to give them an equivalent, which can entitle him to

be their master.

Nor is slavery less opposite to the civil law than to that of

nature. What civil law can restrain a slave from running

away, since he is not a member of society, and consequently

has no interest in any civil institutions ? He can be retained

only by a family law', that is, by the master’s authority.
'

CHAP. III.

Another Origin ofthe Right of Slavery.

I WOULD as soon say, that the right of slavery proceeds

from the contempt of one nation for another, founded on a
difference in customs.

Lopez'* de Gamar relates, “ <Aa< the Spaniardsfound near
St. Martha, several basketsfull of crabs, snails, grasshoppers,
and locusts, which proved to be the ordinary provision (f the

* Biblioth. Ang. tom. 13. p. 2. art. 3.
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natives. This the cniujucrors tumid to a heavy charge agailist

the conquered."^ The author fjwns that this, with their smoaking

and trimming .their beards in a dliFcrent manner, gave rise to

the law by which the Americans became slaves to the Sj>a-

niards.

Knowledge humanizes mankind, and reason inclines to

mildness; but prejudices eradicate every tender disposition.

CHAP. IV.

Another Origin of the Right of Slavery.

>

I WOULD as soon say, that religion gives its professor? a

right to enslave those who dissent from it, in order to render

its propagation more easy.

This was the notion that encouraged the ravagers of Ame-
rica in their iniquity.* Under the influence of this idea, they

founded their right of enslaving so many nations : for these

TOWsits, 'ko'aW. afc)S.vik\te.V5 he htitk md C\«v5>tmta>

were superlatively devout.
’ Lewis Xlll.'t' was extremely uneasy at a law, by which

all the Negroes of his colonies were to be made slaves
;
but it

being strongly urged to him as the readiest means for their

conversion, he acquiesced without farther scruple.

CHAP. V.

Of the Slavery of the Negroes.

WERE I to vindicate our right to make slaves of the

Negroes, these should be ray arguments.

The Europeans having extirpated the Americans, were

obliged to make slaves of the Africans, for clearing such vast

tracts of land.

Sugar would be too dear, if the plants which produce it

were cultivated by any other than slaves.

* See Hist, of the Conque.st of Mexico, by Solis, and that of Peru,

by Garcilasso de la Vega.
'

+ Labat’s new V^oyage to the jsles of America, vol. 4. p. 114, in IVS^,
12mo.

VOL. 1. It
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These creatures arc all- hver black, and with such a flat nose,

that they can scarcely be pitied.
^ ^

It is liardly to bo believed that God, who is a wise Being,

should place a soul, especially a good soul, in such a black,

ugly body.

It is so natural to look upon colour, as the criterion of

human nature, that the Asiatics, among whom eunuchs are

employed, always deprive the Blacks of their Vesemblance to

us, by a m.ore opprobrious distinction.

The colour of the skin may he determined by that of the

hair, which, among the Egyptians, the best philosophers in

the world, was of such importance, that they put to death all

the red-haired men who fell into their hands.

The Negroes prefer a glass necklace to that gold which

polite nations so highly value : can there be a greater proof of

their wanting common sense?

It is impossible for us to suppose these creatures to be men,
because, allowing them to be men, a suspicion would follow,

that we ourselves are not Christians.

IVeak minds e.vaggerate too much the wrong done to the

Africans. For were the case as they stale it, would the

European powers, who make so many needless conventions

among themselves, have failed to enter into a general one, in

behalf of humanity and compassion ?

CHAP. VI.

The true Origin of the Right of Slavery.
<

IT' is time to enquire into the true origin of the right of
slavery. It ought to be founded on the nature of things ; let

us see if there be any cases where it can be derived from
thence.

In all despotic governments people make no difBculty iii soli

ing themselves ; the political slavery in some measure annihi-.

lates the civil liberty.

According to Mr. Perry,* the Muscovites sell themselves

very readily : their reason for it is evident ; their liberty is

not worth keeping.

At Achim every one is for selling himself. Some of the

chief lords t have not less thapa thousand slaves, all principal

* Present State of Russia.
'

y Uanipiei’s Wpages, voi. 3.
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merchants, who have a great numbc^ of slaves themselves, and
these also are jnot without .^their slaves. Their masters are

their heirs, aqd put them into trade. In those states, the

freemen being overpowered by the government, have no better

resource than that of making themselves slaves to the tyrants

in office.

This is the true and rational origin of that mild law of

slavery, which obtains in some countries : and mild it ought
to be, as founded on the free choice a man makes of a master,

for his own benefit ; which forms a mutual convention betwixt

tile tw'o parties.

CHAP. VII.

Another Origin of the Right of Slavery.

I’HERE is another origin of the right of slavery, and even,

of the most cruel slavery which is to be seen among men.

There arc countries where the excess of heat enervates the

body, and renders men so slothful and dispirited, that nothing

hut the fear of chastisement can oblige them to perform any

laborious duty : slavery is there more reconcilable to reason

;

ari^the master being as lazy with respect to his sovereign, as

his slave is with regard to him, this adds a political, to a civil

slavery.

Aristotle * endeavours to prove, that there are natural

slaves ; but what he says is far from proving it. If there be

any such, I believe they are those of whom I have been

speaking.

But as all men are born equal, slavery must be accounted

unnatural, though in some countries, it be founded on natural

reason ; and a wide difference ought to be made betwixt such

countries, and those in which even natural reason rejects it, as

in Europe, where it has been so happily abolished.

Plutarch, in the life of Numa, says, that in Saturn’s time,

there was neither slave nor master. Christianity has restored

that age in our climates.

* ?olit. lib. i. c, 1.

3
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CHAP. vm.

Imiiilily of Slavery among ns.

i.

NATURAL slavery, then, is to be limited to some parti-

cular parts of the world. In all other countries, even the

most servile drudgeries may be performed by freemen.

Experience verifies my assertion. Before Christianity

had abolished civil slavery in Europe, working in the mines
was judged too toilsome for any but slaves or malefactors : at

present there are men employed in them, who are known to

live comfortably.^'? The magistrates have, by some small

privileges, encouraged this profession ; to an increase of labour,

they have joined an increase of gain ; and have gone so far as

to make those people better pleased with their condition, than

with any other which they could have embraced.

No labour is so heavy, but it may be brought to a level

with the workman’s stror^gth,. when regulated by cguity, a.)}3

not by avarice. The violent fatigues which slaves are made
to undergo in other parts, may be supplied by a skilful use pf

ingenious machines. The Turki.sh mines in the Bannat of
Temeswaer, though richer than those of Hungary, did .,ot

yield so much ; because the working of them depended entirely

on the strength o'f their slaves.

I know not whether this article be dictated by my under-

standing, or by my heart. Possibly there is not that climate

upon earth, where the most laborious services might not with
proper encouragement be' performed by freemen. Bad laws

having made lazy men, they have been reduced to slavery

because of their laziness.

CHAP. IX.

Several Kinds of Slavery.

SLAVERY is of two kinds, real and personal. The real

annexes the slave to the land, which Tacitus makes t the

* As may be seen in the mines of'IIartz, in Lower Saxony, and jn
those of Hungary. f De Moribits Germanoricm.
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condition of slaves among the Germans. They were not

employed in tjae family ; a ptated tribute of corn, cattle, or

other moveable^, paid to their master, vas the whole of their

servitude. And such a servitude still continues in Hungary,
Bohemia, and several parts of Lower Germany.

Personal slavery consists in domestic services, and relates

naore to the master’s person.

The worst degree of slavery Is, when it is at once both real

and personal, as that of the Ilelotes among the Lacedtemonians.

They underwent the fatigues of the field, and suffered all

manner of insults at home. This Helotism is contrary to the

nature of things. Ileal slavery is to be found only among
nations remarkable for their simplicity of life :

* all family

business being done by the wives and childen. Per^pnal

slavery is peculiar to voluptuous nations ; luxury requiring

the service of slaves in the house. But Helotism joins in the

same person, the slavery established by voluptuous nations,

and that of the most simple.

CHAP. X.

Hegulaiions necessary in respect to Slavery.

^UT of whatsoever kind the slavery be, the civil laws

should endeavour on the one hand to abolish the abuses of it;,

and on the other to guard against its dangers.

CHAP. XI.

Abuses of Slavery.

Mahometan states,-)- not only the life and goods of

female slaves, but also what is called their virtue or honour,

aiC at their master’s disposal. One of the misfortunes of

those countries is, that the greatest part of the nation are

bom only to be subservient to the pleasures of the other.

This servitude is alleviated by the laziness in which such

slaves spend thgir days ;
- which is an additional disadvantage

to the state.

* Tacitus, De Morihus Gtrman. sajs, the master is not to be distin-

guished from the slave by any jelicacy ofliviiig.

f Sir John Chardin's Travels to Peisia.
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It is this iiidok-ncu which renders the eastern seraglios so

delightful to those very persons, ( whom they \;c\e made to

confine.* People who dread nothing but labour, may imagine

themselves happy in those places of indolence and ease. But

this shows how contrary they arc to the very intent of the in-

stitution of slavery.

Reason requires that the master’s power should not extend

to what does not appertain to his service ; slavery should be

calculated for utility, and not for pleasure. The laws of

chastity arise from those of nature, and ought in all nations

to be respected.

If a law which preserves the chastity of slaves, be good in

those states where an arbitrary power bears down all before it,

ho\.smuch more will it be so in monarchies, and how much
more still in repiihlics ?

The law of the Lombards
-f-

has a regulation which ought

to be adopted by all governments. “ If a master debauches

his slave’s wife, the slave and his wife shall be restored to

their freedom,” An admirable expedient, which, without

severity, lays a powerful restraint on the incontinence of

masters !

The Romans seem to have erred on this head. They
allowed an unlimited scope to the master’s lusts ; and, in some

measure, denied their slaves the privilege of marrying. It is

true, they were the lowest part of the nation
;
yet there should

have been some care taken of their morals ; especially, as in

prohibiting their marriage, they corrupted the morals of the

citizens.

CHAP. XII.

Danger from the Multitude of Slaves.

I

THE multitude of slaves has different effects in different

governments. It is no grievance in a despotic state, w'here

the political servitude of the whole body takes away the sense

of civil slavery. Those who are called freedmen, in reality are

little more so than they who do not come within that class

;

and as the latter, in quality of eunuchs, ffeedrnen, or slaves,

have generally the'management of all affairs, the condition of

• Sir John Chardin, vol. ii. in his description of the maJket of Iza-

gour. e

t Lib. 1. lit. 32. § S.
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a frecdman and that of a slave arc Very nearly allied. This

makes it therefore almost ar,matter of indifference whether in

such states tho slaves be few or numerous.

But in moderate governments, it is a point of the highest

importance, that there should not be a great number of slaves.

The political liberty of tho.se states adds to the value of civil

liberty; and he who is deprived of the latter, is also bereft of

the former. He sees the happiness of a society, of which he

is not so much as a member ; he sees the security of others

fenced by laws, himself without any protection. He perceives

that his master has a soul, capable of enlarging Itself ; while

his own labours under a continual depression. Nothing more

assimilates a man to a beast than living among freedmen,

himself a slave. Such people as the.se are natural enemies' of

the society ; and their number must be dangprous.

It is not tlicrcfore to be wondered at, that moderate go-

vernments have been so fretiucntly disturbed by the revolts of

slaves ; and that this so seldom happens in despotic states.*

CHAP. XIII.

Of armed Slaves.
J

THE danger of arming slaves Is not so great in monarchies

as in republics. In the former, a warlike people, and a body

of nobility, are a sufficient check vipon these armed slaves

;

whereas the pacific members of a republic would have hard

task to quell a set of men, who, having offensive weapons in

their hands, would find themselves, a match for the citizens.

The Goths, who conquered Spain, spread themselves over

the country, and soon became very weak. They ma^e three

important regulations ; they abolished an ancient custom which

prohibited intermarriages with the R omans ;]* they enacted

that all the freedmen]; belong to the Fiscus should serve in

war, under penalty of being reduced to slavery ; and they or-

dained that each Goth should arm and brinHinto the field the
^ O .

tenth part of his slaves.^ This was but a small proportion :

besides, these slaves thus carried to the field, did not form a

separate body ; they were in the army, and might be said to

continue in the family.

** The revolt of the Mamelucs \Vas a dift'erent case ; this was a body
of the miiitta who usurped tho empire.

I Law of the Visigoths, Itbfs. tit. 1. § 1.

J Ibid. lib. 5. tit. 17. § 20. § Ibid. lib. 9. tit. 2. § 9.
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CHAP. XIV.

The same Subject continued.

when a whole nation is of a martial temper, the slaves

in arras are less to he feared.

By a law of the Alemans, a slave who had committed a

clandestine theft,* was liable to the same punishment as a

ftoedman in the like case ; but if he was found guilty of an

open robbery,
"I*

he was only bound to restore the things so

taken. Among the Alemans, courage and intrepidity exte-

nuated the guilt of an action. They employed their slaves in

their wars. Most republics have been attentive to dispirit

their slaves ; but the Alemans, relying on themselves, and

being always armed, were so far from fearing theirs, that they

were rather for augmenting their courage ; they were the

instruments either of their depredations or of their glory.

C H A P. XV.

Precautions to be used in Moderate Governments.

LENITY and humane treatment may prevent the dangers

to be apprehended from the multitude of slaves in a moderate

government. IMen grow reconeded to every thing, and even

to servitude, if not aggravated by the severity of the master.

The Athenians treated their slaves with great lenity ; and
this secured that state from the commotions raised by the

slaves among the austere Lacedtemonians.

It docs not appear that the primitive Romans met with

any trouble from their slaves. Those civil broils which have

been compared to the Punic wars, were the consequence of

their having divested themselves of all humanity towards their

slaves.^

A frugal and laborious people generally treat their slaves

more kindly than those who are above labour. The primi-

tive Romans used to live, work, and tat with tlieir slaves ; in

'* Law of tlie Alemans, c. 5. § 3. '

L Law of the Alemans, c. 5, § 5. jtrr viitidcm. j

t
“ Sicily,” says rioriis, “ suffered nioie m the Sertilc than in the

Ptimc war.” Lib. 3.
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short, they behaved towards them with justiee and humanity.

The greatest punishment tl py made them suffer, was to make
them pass before their neighbours with a forked piece of wood
on their backs. Their manners were sufficient to secure the

fidelity of their slaves ; so that there was no necessity for

laws.

But when the Romans aggrandized themselves ; when their

slaves were no longer the companions of their labour, but
the instruments of their luxury and pride; as they then

wanted morals, they had need of laws. It was even necessary

for these laws to be of the most terrible kind, in order to

establish the safety of those cruel masters, who lived with their

slaves as in the midst of enemies.

They made the Sillanian Senatus-Consultum, and mffier

laws,* which decreed, that when a master w,as murdered, all

the slaves under the same roof, or in any place so near the

house, as to be within the hearing of a man’s voice, should,

without distinction, be condemned to die. Those who, in

this case, sheltered a slave, in order to save him, were pu-
nished as murderers ;-h he whom his master J ordered to kill

him, and who obeyed, was reputed guilty ; even he who did

not hinder him from killing himself, was liable to be pu-

nished.§ If a master was murdered on a journey, they put

to death those who were with him and those who fled.
|1
AH

tb^e laws took place even against persons whose Innocence

was proved ; the intent of them was to inspire their slaves

with a prodigious respect for their master. They were not

dependent on the civil government, but on a fault or imper-

fection of the civil government. They were not derived from

the equity of civil laws, since they were contrary to the prin-

ciple of those laws. They were properly founded on the prin-

ciples of war, with this difference, that the enemies w«re in

the bosom of the state. The SiUanian Senatus-Consultum

was derived from the law of nations, which requires that a
society, however imperfect, should be preserved.

It' is a misfortune in government when the magistrates

thus find themselves under a necessity of making cruel laws
;

because they have rendered obedienee difficult, they are

obliged to increase the penalty of disobedience, or to suspect

* See the whole title of the Senat. Cons. SiU. in ff.

t Leg. siquis, § 12. ff. tie Senat. Consult. S'dlan. ,

j When Antony commanded Eros to kill Jnm, it was ffie same as

commanding him to kill himself; because, if he had obeyed, he would
have been punished as the murderer of hi.s master.

§ Leg. 1. § 22. (F. de Senat Cohsvdt. SdUm.

II
Leg. 1. § 31. ff. tbid.
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the slave’s fidelity. A prudent legislator foresees the ill con-

sequences of rendering the legislature terrible! The slaves

amongst the Romans could have no coiifidcnoi in the laws ;

and therefore the laws could have none in them.

CHAP. XVI.

Regulatioiis bclKken Masters and Slaves.

THE magistrate ought to take care that the slave has his

foed and raiment ; and this should be regulated by law.

The laws ought to provide that care be taken of them in

sickness and old age. Claudius* decreed, that the slaves,

who, in sickness, had been abandoned by their masters,

should, in case they recovered, be emancipated. This law

insured their liberty ; but should not there have been some

care also taken to preserve their lives ?

When the law permitted a master to take away the life of

his slave, he was invested with a power which he ought to

exercise as judge, and not as master ; it was necessary there-

fore that the law should ordain those formalities which remove

the suspicion o£ an act of violence.

When fathers, at Rome, were no longer permitted to

their children to death, the magistrates ordained the punish-

ment which the father would have inflicted.f A like custom

between the master and his slaves would be highly reason-

able, in a country where masters have the power of life .and

death.

The law of Moses wds extremely severe. “ If a man
struck' his servant so that he died under his hand, ho was to

be punished ; but, if he survived a day or two, no punishment
ensued, because he was his money .”J Strange, that a civil

institution should thus rela.x the law of nature !

By a law of the Greeks,§ a slave too severely treated by his

master, might insist upon being sold to another. In latter

times there was a law of the same nature at Rome.
||
A

master displeased with his slave, and a slave with his master,

ought to be separated.

When a citizen uses the slave ofanother ill, the latter ought

Xiphilin in Claudio.

+ See law 3, in tlie Code de patria potestatc, by the emperor Alex-
ander. 1

I Lev. c. 21. V. 20. ^ Plutarch on SiipC7-stiiiuii,

II
See the constitution of Antoninus Pius, ImMut. lib. 1. tit. 7.
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to liavf the liberty of complaining' before the judge. The
law.s of Plato,* and of most nations, took away from slaves the

right of natural defence. It was necessary then that they

should give them a civil defence.

At Sparta, slaves could have no justice against either

insults or injuries. So e.xcessive was their misery, that they

were not only the slaves of a citizen, but also of the public

;

they belonged to all, as well as to one. At Home, when they

considered the injury done to a slave, they had regard only to

the interest of the master. In the breach of the Aguilian

law, they confounded a wound given to a beast, and that given

to a slave ; they regarded only the diminution of their value.

At Athens,j he who had abused the slave of another was

punished severely, and sometimes even with death. Thiy law

of Athens was very reasonable, in not adding’ the loss of secu-

rity to that of liberty.

CHAP. XVII.

Of EnfranchiievmiU.

IT is easy to perceive, that many slaves dn a republican

g^.9rnment create a necessity of making many free. The
evil is, if they have too great a number of slaves, they

cannot keep them in due bounds ; if they have too many
freedmen, they cannot live, and must become a burthen to

the,,republic : besides, it may be as much in danger from the

multitude of freedmen, as from that of slaves. It is necessary

therefore that the law should have an eye to these two incon-

veniencies.

The several laws and decrees of the senate made at Rome,
both for and against slaves, sometimes to limit, and at other

times to facilitate their enfranchisement, plainly show the

embarrassment in which they found themselves in this respect.

There were even times in which they durst not make laws.

When, under Nero,§ they demanded of the senate a permis-

sion for the masters to reduce again to slavery the ungrateful

freedmen, the emperor declared that it was their duty to

'* Lib. 9.

.+ This was frequently the spirit ,of the laws of those nations who
came out of Germany, as may he seen by tlieir codes.

I Demosthenes Oral, contra J^liduim, p, 610. Edition of Frankfort,

in 1604.

§ Annals of TacUus, lib. 13.
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decide the affairs of individuals, and to make no general

decree. C

Much less can I determine what ought to |)e the regula-

tions of a good republic in such an affair ; this depends on

too many circumstances. Let us, however, make some re-

flections.

A considerable number of freedmen ought npt suddenly to

be made by a gener.al law. We know that among the Vol-

sinienscs * the freedmen becoming masters of the suffrages,

enacted an abominable law, which gave them the right of

lying the first night with the young women married to the

free-born.

There are several ways of Insensibly introducing new clti-

zenknnto a republic. The laws may favour the acquiring a

peculium, and pit slaves into a condition of buying their

liberty : they may prescribe a term to servitude, like those of

Moses, which limited tliat of the Hebrew slaves to six years."!"

It is easy to enfranchise every year a certain number of those

slaves, who, by their age, health or Industry, are capable of

getting a subsistence. The evil may be even cured in its

root ; as a great number of slaves are connected with the

several employments which are given them
;

to divide amongst

the free-born a part of these cmjdoyments, for example, com-

merce or navigation, is diminishing the number of slaves.

When there are many freedmen, it is necessary that ^be

civil laws should determine what they owe to their patron, or

that these duties should be fixed by the contract of enfran-

chisement.

It is certain that their condition should be more favoured

in the civil, than in the political state ; because, even in a

popular government, the power ought not to fall into the hands

of the vulgar.

At Rome, where they had so many freedmen, the political

laws with regard to them, were admirable. They gave them
very little, and excluded them almost from nothing ; they

had even a share in the legislature, hut the resolutions Hhey
were capable of taking were almost of no weight. Tljey

might hear a part in the public offices, and even in the dig-

nity of the priesthood but this privilege was in some sort

rendered useless by the disadvantages they had to encounter

in the elections. They had a right to enter into the army

;

but they were to te registered in a certain class of the census,

before they could be soldiers.
.
Nothing hindered the§ frecd-

* Freuishemius’s Supplement, 2nd Decad. lib. 5. j.

t £xo(lu-j, xxi. J Aiitials of Tacitus, lib. 3.

§ .\ugustus’5 speech in Dio, 1. 56.



Book XV.

—

Chap. 18. 253

men from being united by mamagfe* with the families of the

free-born; but they were rot permitted to mix with those of

the senators. In short, their children were free-born ; though

they were not io themselves.

CHAP. XVIII.

Of Freedmen and Eunuchs.

THUS, in a republican government, it is fref[uently of ad-

vantage, that the situation of the freedmen be but little below
that of the free-born, and that the laws be calculated to re-

move a dislike of their condition. But in a despotic govern-

ment, where luxury and arbitrary power prevail, they have
nothing to do in this respect ; the freedmen generally finding

themselves above the free-born. They rule in the court of
the prince, and in the palaces of the great ; and as they study
the foibles, and not the virtues of their master, they lead him
entirely by the former, not by the latter. Such were the

freedmen of Rome in the times of the emperors.
'

' When* the princijial slaves are eunuchs, let never so many
privileges be granted them, they can hardlybe regarded as

iftedmen. For as they are incapable of having a family

of their own, they are naturally attached to that of another

;

and it is only by a kind of fiction that they are considered as

citizOTs.

And yct there are countries where the magistracy is entirely

in their hands. “ In Tonquin,”* says Dampier,"f “ allthe

mandarins, civil and military, are eunuchs.” They have no
families, and though they are naturally avaricious, the master

or the prince benefits in the end by this very passion.

Dampier tells us too, that in this country the eunuchs

canrpt live without women, and therefore marry. The law

which permits their marriage may be founded partly on their

respect for these eunuchs, and partly on their contempt of the

fair sex.

Thus they are trusted with the magistracy, because they

have no family ; and permitted to marry, because they are

magistrates. r

* It was formerly the same ia China. The two Mahometan Arabs
who travelled thither in the ninth century, use the word eunuch, when-
ever they speak of the governor of a city.

t Vol. 3.
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climates, was abrogated '%y Theodosius, Arca(Jius, and Ho-
norius.*

CHAP. III.

(

That a Plurality of Wives greatly depends on the Means of
supporting them.

i

THOUGH in countries where polygamy is once estab-

lished, the number of wives is principally determined by the

ojfaienee of the husband
;
yet it cannot be said that opulence

established polygamy in those states ; since poverty may pro-

duce the same effect, as I shall prove when I come to speak

of the savages.

Polygamy, in powerful nations, is less a luxury in itself,

than the occasion of great luxury. In hot climates they

have few w'auts, and it costs little to maintain a wife and chil-

dren ;t they may therefore have a great number of wives.

CHAP. IV.

That. the Law ofPelygamy is an affair that depends on

Calculation.

ACCORDING to the calculations made in several parts of

Europe, there are here born more boys than girls ; on the

contrary, by the accounts we have of Asia, there are there

born more girls than boys. § The law which in Europe al-

lows only one wife, and that in Asia which permits many,
have therefore a certain relation to the climate.

In the cold climates of Asia, there are born, as in Europe,

See la« 7, of the Code de Judeeis 4" Ceelicolis, and Nov. 18. c. 5.

f In Ceylon a man may live on ten sols a month j they eat nothing

there hut rice and fish. Collection of Voyages made to establish an India

Company.

t Dr. Arhuthnot finds, (hat in England (he nunt'oer of boys exceeds
that of girls

; but people have been to blame to conclude that the case

is the same in all climates.

§ See Kempfer, who relates, that upon numbering the people of

Meaco, there were found 182,072 males, and 223,573 females.
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more males than females ; and fronijhence, say the Lamas, '

is derived the reason of that law, 'which amongst them, per-

mits a woman to have man/ husbands,
-f*

But it is di^'Hoult for me to believe that there are many
countries, where the disproportion can 'be great enough for any

exigency to justify the introducing either the law in favour

of many wives, or that of many husbands. This would only

imply, that a majority of women, or even a majority of men,

is more conformable to nature in certain countries than in

others.

I confess, that if what history lells us be true, that at Ban-
tam there are ten women to one man,]; this must be a case

particularly favourable to polygamy.

In all this I only give their reasons, but do not justify

their customs.
*

CHAP. V.

The Reason of a Law of Malabar.

IN the tribe of the Naires, on the coast of Malabar, the

inen can have only one wife, while a woman, on the contrary,

may have many nusbands.§ The origin of this custom is not

i»holieve difficult to discover. The Naires are the tribe of

nobles, who are the soldiers of all those nations. In Europe,

soldiers are forbid to marry : in Malabar, where the climate

requires greater indulgence, they are satisfied with rendering

masriag" as little burthensome to them as possible; they give

one wife amongst many men ; which consequently diminishes

the attachment to a family, and the cares of housekeeping,

and leaves them in the free possession of a military spiAt.

* Du Halde’s Hist, of China, vol. iv.

-( Albuzeir-el-hassen, one of the Mahometan Arabs, who, in the

nintit centui-y, went into India and China, thought this custom a pros-

titution. And indeed nothing could be more contrary to the ideas of

a Mahometan.

I Collection of Voyages for the establishment of an India Company,
vol. i.

§ See Francis Piraid, c. 27 Edifying Letters, 3rd and 10th collec-

tion, on the Malleami on the coast of Malabar. This is consiisred as

an abuse of (he rwilitary prdlession, as a woman, says Pirard, of the

tribe of the Bramins, never wmiVl marrv many Misbands.

VOI-. I.



THE SPIRIT OF LAWS..268

CHAP. VI.
ft

Of Polygamy considered iii itself.

WITH regard to polygamy in general, independently of
the circumstances which may render it tolerable, it is not of
the least service to mankind, nor to either of the two sexes,
whether it be that which douses, or that which is abused.
Neither is it of service to the children ; for one of its greatest
mconveniencics is, that the father and mother cannot have the
same affection for their offspring ; a father cannot love twenty
children with the same tenderness as a mother can love two.
It is much worso-when a wife has many husbands; for then
paternal love is only held by this opinion, that a father may
believe, if he will, or that others may believe, that certain
children belong to him.

'1 hey say, that the emperor of Morocco has women of all

colours, white, black, and tawny, in his seraglio. But the
wretch has scarce need of a single colour.

Besides, the possession of so many wives does not always
prevent their entertaining desires for those of others ;

* it i^

with lust as witji avarice, whose thirst increases by tiie acqui-
sition of treasure.

,

,

In the reign of Justinian, many philosophers, displeased
with the constraint of Christianity, retired into Persia. What
struck them the most, says Agathias,"}" was, that polygamy
was permitted amongst men who did not even abstain b'om
adultery.

May I not say, that a plurality of wives leads to that pas-
sion which nature disallows ? for one depravation always draws
on another. I remember that in the revolution which hap-
pened at Constantinople, when sultan Achmet was deposed,
history says, that the people having plundered the Kiaya’s
house, they found not a single woman ; they tell us, th^t at
Algiers,;): in the greatest part of their seraglios, they have none
at all.

* This is the reason why women in the east are so carefullv con-
cealed;-

'

t Life and Actions of Justinian, p. 403.
I History of Algiers by Logier de TaSsis.
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CHAP. VII.

Of an Eqmlily of Treatment in case ofmany Wives.

FROM the law which permitted a plurality of wives, fol-

lowed that of an equal behaviour to each. Mahomet, who
allowed of four, would have every thing, as provisions, dress,

and conjugal duty, equally diviclol between them. This law
is also in force in the Maldivian isles * where they are at li-

berty to marry three wives. ’

The law of Moses
f-
even declares, that if any one has mar-

ried his son to a slave, and this son should afterwards espouse

a free woman, her food, her raiment, and her duty of mar-
riage, shall he not dimmish. They might give more to the

new wife ; but the first was not to have less than she had
before.

CHAP. VIII.

Of the Separation of Womenfrom Men.

prodigious number of wives possessed by those who
live in lich and voluptuous countries, is a consequence of the

law of polygamy. Their separation from men, and their

close confinement, naturally follow fi-om the greatness of this

number. Domestic order renders this necessary
; thus an in-

solvent debtor seeks to conceal himself from the pursuit of his

creditors. There are climates ivhere the impulses of nature

have such force, that morality has almost none. If a man be

left with a woman, the temptation and the faU will be the

same thing ; the attack certain, the resistance none. In these

couii};ries, instead of precepts, they have recourse to bolts and

bars.

“One of the Chinese classic authors considers the man as a

prodigy of virtue, who finding a woman alone in a distant

apartment, can forbear making use of force.j:

* See Pira^d, c. 12.

f Exod. xxi. 10, 11.

J
“ It is an admirable touch-stone, to find by one’s self a treasure,

and to know the right owner; jr U see a beautiful woman m a lonely

apartment : or to hear the cries of an enemy, w'ho must perish without

our assistance." Translation c-^ a Chinese piece of morality, which

may be seen in Du IIalde,vol. iii. p. 151.

s %
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CHAP. IX.

Of the Connexion between domestic and political Government

IN a republic the condition of citizens is moderate, cqual,^

mild, and airreeablc ; every thing partakes of the benefit ot

public liberty. An empire, rver the women, cannot, amongst

them, be so well c-serted ; and where the climate demands

this empire, it is most agreeable to a monarchical government.

This is one of the reasons why it has ever been difficult to

establish a popular government in the cast.

On the contrary, the slavery of women is perfectly con-

formable to the genius of a despotic government, which de-

lights in treating all with severity. Thus at all times have

we scon in Asia, domestic slavery and despotic government,

walk hand in hand with an ctpial pace.

In a government, which requires, above .all things, that a

particular regard be paid to its tranquillity, and where the

extreme subordination calls for peace, it is absolutely neces-

sary to shut up the women ; for their intrigues would prove

fatal to their liu.sbands. A government which has not time

to e.vamine into' the conduct of its .subjects, views them wMi a

suspicious eye, only because they appear, and suffer them-

selves to be known.

Let us only suppose, that the levity of mind, the indiscre-

tions, the tastes and caprices of our women, attended by their

passions of a higher, and a lower kind, with all their active

fire, and in that full liberty with which they appear amongst

us, were conveyed into an eastern government, where would

be the father of a family who could enjoy a moment’s repose ?

The men wmuld he every wiiere suspected, every where ene-

mies ; the state would be overturned, and the kingdom over-

flowed with rivers of blood.

CHAP. X.

The Principle on 'which the Morals of the East are founded.

IN the case of a multiplicity o£ wives, the mord a family

ceases to be united, the more ought the laws to re-unitc its
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detached pai|s in a common ccntct''; and the greater the di-

versity of interests, the mrjre necessary it is, for the laws to

bring them back to a common interest.

This is more particularly done "by confinement. The
women should not only be separated from the men by the

walls of the house ; but they ought also to be separated m
the same inclosure, in such a manner that each may have a

distinct household in the same family. From hence each

derives all that relates to the practice of morality, modesty,

chastity, reserve, silence, peaci, dependence, respect, and

love ; and, in short, a general direction of her thoughts to

that which, in its own nature, is a thing of the greatest im-

portance, a single and entire attachment to her family.

Women have naturally so many duties to fulfil, ‘duties

which are peculiarly theirs, that they cammt be sufficiently

excluded from every thing capable of inspiring other ideas

;

from every thing that goes by the name of amusements ;
and

from every thing which wc call business

We find the manners more pure in the several parts ot the

east, in proportion as the confinement ofwomen is more strictly

observed. In great kingdoms, there are necessarily great

lords. The greater their wealth, the more enlarged is their

,,
ability yf keeping their wives in an exact confinement, and of

preventing them from entering again into, society. From
-ihence it proceeds, that in the empires of Turkey, Persia, of

the Mogul, China, and Japan, the manners of their wives are

admirable.

But the case is not the same in India, where a multitude

ofuslapdsj and the situation of the land, have divided the

country Into an infinite number of petty states, which from

causes that we have not here room* to mention, are rendered
«

are none there but wretches, some pillaging and*
others pillaged. Their grandees have very moderate fortunes ;

and those whom they call rich, have only a bare subsistence.

The confinement of their ivomen cannot therefore be very

strict ; nor can they make use of any great precautions to

keep them within due bounds ; from hence it proceeds, that

the corruption of their manners is scarcely to be conceived.

Wejmay there see to what an extreme the vices of a cli-

mate indulged pn the fr'Jl liberty, will carry licentioi^flhss. It

is there that nature has a force, and modesty a weakness,

which exceeds all comprehension. At Patan * the wanton

tj

Collection of Voyage.s for the establishment of an India Company
vol. ii. p. 2,

despotic.

There
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desires of the women are ''so outrageous, that f the men ate

obliged to make use of a certain anparel to shcUcr them from

their designs.'* According to Mr. Smith, thing.s arc not

better conducted in the petty kingdoms of Guinea. In these

countries, the two sexes lose even those laws which properly

belong to each.

CHAP. XL

Of domestic Slavery independently of Polygamy.

IT is not only' a plurality of wives, which in certain places

of the cast requires their confinement, but also the climate

itself. Those who consider the horrible crimes, the treachery,

the, dark vilhmies, the poisonings, the assassinations, which

the liberty of women has occasioned at Goa, and in the

Portuguese settlements in the Indies, where religion permits

only one wife ; and who compare them with the innocence

and purity of manners of the w'omen of Turkey, Persia,

Indostan, China, and Japan, will clearly see thatyt is fre-

quently as necessary to separate them from the men, when
they have but cue, as when they have many. o- *

The.se are thing.s which ought to be decided by the climate.

What purpose would it answer to shut up w’omen in our

northern countries, where their manners arc naturally good ;

whore all their passions are calm ; and where love ,rti]es over

the heart with so regular and gentle an empire, that the least

degree of prudence is sufficient to conduct it ?

It is a happiness to live in those climates which permit

such freedom of converse, where that sex which has most
charms, seems to embellish society, and where wives, reserving

themselves for the pleasures of one, contribute to the amuse-
ment of all.

* In the ikildivian isles the fathers marry their daughters at ten and
eleven years of age, because it is a great sin, say they, to suffer them to

endure the want of a husband, see Pirard, c. 12. At Bantam, as soon
as a girl is twelve or thirteen years old, she imist be married, if they
would not have her lead a debauched life. Coltectiov of Voyusesfar the

estuhlhhment of an lml:a Comjmny, p. 348.

t Voyage to Guinea, part stcond. “ When the women happen to
meet with a man, they l.iy hold of him, and threaten to make a com-
plaint to their luisbaiid.i, if he sbglit iheir .addresses, 'riicj stc.al into a
mans bed, and vake him , niiJiflie ii fuses locoKiply with their de.?ires,
they tlii'.iten to dipoisejves to bo raiiglit in fiagranli.'*
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CliAP. XII.

Of natural Modesty.

ALL nations are equally agreed in fixing contempt and
ignominy on tire incontinence of women. Nature has dictated

this to all. She has established the attack, and she has esta-

blished too the resistance; and„having implanted desires in

both, she has given to the one boldness, and to the other

shame. To individuals she has granted a long succession of

years to attend to their preservation; but to continue the

species, she has granted only a moment.
^

'

It is then far from being true, that to b^' incontinent is to

follow the laws of nature ; on the contrary, it is a violation of

these laws, which can be observed only, by behaving with

modesty and discretion.

Besides, it is natural for intelligent beings to feel theij im-

perfections. Nature has, therefore, fixed shame in our minds,

a shame of our imperfections.

When, therefore, the physical power of certain climates

violates the natural law of the two .se.xes, and that of intelli-

gent beings ; it belongs to the legislature to make civil laws,

.^with a view of opposing the nature of the clitnate, and re-esta-

blishing the primitive laws. '

C H A P. ,XIII.

Of Jealousy.

WITH respect to nations, wc ought to distinguish between

the passion of jealousy, and a jealousy arising from customs,

manners, and laws. The one is a hot raging fever ; the other,

cold, but sometimes terrible, may be joined with indifierence

and contempt.

The one, an abuse of love, derives its source from love itself.

The other depends only on manners, on the cusi^j'us of a

nation, on the laws of the country, nnd.^ sometimes, even on

religion.*'

Malipraed desired his followeis to walcli ilieir wives; a certain

Iman when he was dying, sail the same thing; and C'unlucins picached

the same doctune.
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It is generally the effect 'o*‘ the physical power of the climate

;

and, at the same time, the remedy,of this physical power.

CHAP. XIV.

Of the Eastern manrur of domestic Goverfinienl.

WIVES are changed so often in the east, that they cannot

have the power of domestic government. This care is, there-

fore, committed to the eunuchs, whom they intrust with their

keys, and the management of their families. “ In Persia,’

says Sir John Chardin, “married women are furnished with

clothes as they want them, after the manner of children.

Thus, that cave which seems so well to hecomc them, that

carc^vhich every where else is the first of their concern, does

not at all regard them.

CHAP. XV.

Of Divorce and Repudiation.

THERE is this difference between a divorce anti a repu-

diation, that the fotmei is.Toade Ivy mntaal totvaent, arising

from a mutual antipathy ; while the latter is formed by the

'TU, and for the advantage of one of the two parties, indepen-

dently of the will and advantage of the other.

The necessity there is sometimes for women to repudiate,

and the difficulty there always is in doing it, render that haw

very tyrannical which gives this right to men, without granfr

ing it to women. A husband is the master of the house; he

has a thousand ways of confining his wife to her duty, or of

bringing her back to it ; so that in his hands it seems as^ it

repudiftiwu could be only a fresh abuse of power. Put a wife

who repudiates, only makes use of a dreadful kind of remedy.

It is always a great misfortune for her to go in search of a

second husband, when she has lost the most part of her attrac-

tions with another. One of the advantages attending the

charms of youth in the female sex is, that in an advanced age
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tlic husband isded to complacency ai jd'loveby the remembrance

of past pleasures.
^

It is then a general rule, that in all countries where the

laws have given' to men the power of repudiating, they ought

also to grant it to women. Nay, in climates where women
live in domestic slavery, one would think that the law ought

to favour women with the right of repudiation, and husbands

only with that of divorce.

When wives are confined in a seraglio, the husband ought
’ not to repudiate on account of an opposition of manners ; it is

the husband’s fault if their manners are incompatible.

Repudiation on account of the barrenness of the t/oman,

ought never to take place but where there is only one wife :
*

when there are many, this is of no importance to the husband.

A law of the Maldivians permitted them to take again

a wife whom they had repudiated.

A

law' of Me.vico J forbad

their being re-united under pain of death. The law of Mc-vico

was more rational than that of the Maldivians ; at the time

even of the dissolution, it attended to the perpetuity of mkr-

riage ; instead of this, the law of the Maldivians seemed

equally to sport with marriage and repudiation.

The law of Me.xico admitted only of divorce. This was a

particular reason for their not permitting those who were

voluntarily separated, to be ever re-united.
^

Repudiation

.5.^03.^ chiefly to proceed from a hastiness of temper, and from

the dictates of passion ; while divorce appears to be an affair

of deliberation.

Divorces are frequently of great political use ; but as to the

civil utility, they are established only for the advantage df the

husban<i''a'ftd wife, and are not always favourable to their

children.

CHAP. XVI.

Of Repudiation and Divorce amongst the Romans.

ROM.IJLUS permitted a husband to repudiate his wife, if

she had committed adultery, prepared poison, or procured’

>

*' It docs not follow from hence, that repudiation on account of sterility,

should he permitted amongst Chjsti3.ns.

t They took them again preferably to any other, bccatite in tins

case there w.is less expense. Pifard's Tractls.

1 llist. of the Conqucsl of Mexico, by Solib, p. 199.
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false keys. He did not ant to women the rij;ht of repudiat-

ing their husbands. Plutarch'-' calls this, aUaw extremely

severe.

As the Athenian la;',-

'|*

gave the power of repudiation to

the wife as well as to the husband, and as this right was ob-

tained by the women amongst the primitive Homans, notwith-

standing the law of Romulus, it is evident that this institution

w'as one of those which the de])utics of Rome brought from

Athens, and which were inserted into the laws of the twelve

tables.

Cicero says, that the reasons of repudiation sprung from

the law of the twelve tablcs.| We cannot then doubt, but that

this law increased the number of the reasons for repudiation

estaiblishcd by Romulus.

The power of, divorce tvas also an appointment, or at Ic.ast

a consequence of the law of the twelve tables. For from the

moment that the tvife or the husband had separately the right

of repudiation, there was a much stronger reason for their

hdvlng the power of quitting each other by mutual consent.

The law did not require that they should lay open the

causes of divorce.^ In the nature of the thing, the reasons for

repudiation should ha given, -while those for a divorce arc

.unnecessary ; because, ivhatever causes the law may admit as

sufficient to break a marriage, a mutual antipathy must be

stronger than them all. ^
The following fact mentionedby Dionysius Hallcarnassensis,

II

Valerius Maximus,^ and Aldus Gcllius,*^‘ does not appear

to me to have the least degree of probability ; though they

had at Rome, say they, the power of repudiating a wife, yet

they had so mucli respect for the auspices, that 'Sooody, for

the space of five hundred,and twenty years, ever made •!••] use

of this right, tdl Carvilius Ruga repudiated his, because of

her sterility. We need only be sensible of the nature of the

human mind, to perceive how very extraordinary it must be,

for a law to grant such right to a whole nation, and yet for

nobody to make use of it. Coriolanus setting out tn his

exile, advised his j wife to marry a man more happy than

himself. We have just been seeing that the law of the twelve

* Life of Romulus. -f This was a law of Solon.

J M'Tpam res suas sibi habere jussit, ex duodecim tab'ilis fiausam

addidit. Philip 2.
,

§ Justinian altered this, Nov. 117, c. 10. ||
Lib. 2.

II Lib. 2. c. 4. Lib. 4, c. 3. 8.

+t According to Dionys. llalic. tmd Valcilus Maximus; and .five

hundred and twenty-three, accoidiiig to Aukts GeUiiis-. Neither did
they agree in placing tins under the s‘.imc consuls.

See the Speech of I'cluria in Dionys. Ifalic. hb. S.
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tables, and the^ manners of the Hon Jviis, greatly extended the

law of Romulus. But to what purpose were these extensions,

if they never made use of a power to repudiate ? Besides, if

the citizens had such a respect for the auspices, that they

would never repudiate, how came the legislators of Romo to

have less than they f And how came the laws incessantly to

corrupt their manners

All that is surprizing in the fact in question, will soon

disappear, only by comparing two passages in Plutarch. The
’ regal law*' permitted a husband 3 to repudiate in the three

cases already mentioned, and “ it enjoined,” says PIutarch,‘|‘

“ that he who repudiated in tiny other ease, should be obliged

to give the half of his substance to Iiis wife, and that the other

half should be consecrated to Ceres.” They might thein re-

pudiate in all cases, if they were but willing submit to the

penalty. Nobody had done this before Carvilius Ruga,]: who
as Plutarch, say.s in another phice,§ “ put away his wife for

her sterility two hundred and thirty years after Romulus.”
That is, she was repudiated seventy-one years before tire law

of the twelve table.s, which extended both the power and causes

of repudiation.

The authors I have cited say, that Carvilius Ruga loved

his wife
;
but that the censors made Irim take an oath to put

her away, because of her barrenness, to the end that lie might

. ^ive. fhildren to the republic; and that this rendered him
odious to the people. Wc must know the genius and temper

of the Romans, before we can discover the true cause of the

hatred they had conceived against Carvilius. He did not fall

into disgrace with the people for repudiating his wife ; this

was an afta'ir that did not at all concern them. But Carvilius

had taken an oath to the censors, th,at by reason of the sterility

of his wife, he would repudiate her to give children j to the

republic. This was a yoke which the people saw the censors -3

were going to put upon them. I shall discover, in the prose-

cution of this work,
II

the repugnance which tb^ always felt

to regulations of the like kind. But whence can such a con-

tradiction betwixt those authors arise ? It is because Plutarch

examined into a fact, and the others have recounted a prodigy.

Plutarch’s Life of Romulus. f Ibid.

4 Indeed sterility is not a cause mentioned by the law of Ra™iilusi;

but to all appoarairjc, ho was'not subject to a confiscation of his efect|,

since he followed the orders of the censors. ’

§ In his comparison between Theseus and Romulus.

II
Book :23, c. 3.
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there is scarce!}' a in Chinese Tartaiy at finty-tlircc,

forty-four, and forty-five degrees, wheie it ifocs not freev-e

seven or eight months in the ‘'car, so that it is as cold as

Iceland, though it might be imagined, from dts situation, to

be as hot as the south of France; that there are no cities,

except four or five towards tlic eastern ocean, and seme which

the Chinese, for political reasons, have built near China; that

in the rest of Great Tartary, there are only aTeiv situated in

Buchav, Turquestan, and Cathay; that the reason of this

extreme cold proceeds frojn the nature of the nitrous earth,

full of saltpetre and sand, and more particularly from the

heighttof the land. Father Verbicst found, that a certain

place, eighty leagues north of the great wall, towards

the fSouvcG of Kavamhuran, exceeded the height of the sea

near Pekin, thj'cc thousand geometrical paces; that this

height is the cause, that though almost all the great rivers

of Asia have their source m this country, there is, however,

so great a vant of water, that it can be inhabited only near

thef rivers and lakes.”

Thc.se filets being laid down, I reason thus ; Asia has pro-

perly no temperate zone, as the pilaccs situated in a very cold

climate immediately touch upon those which are exceeding

hot, that is Turkey, Persia, India, China, Corea, and Japan.

Ill Europe, on the contrary, the temperate zolie is very

extensive, though situated in climates widely different from

each other ; there being no affinity between the climares of

Spain and Italy, and those of Norway and Sweden. But as

the climate grows insensibly cold upon our advancing from

south' to north, nearly in proportion to the latitude of each

country, it thence follows, that each resembles slut' country

joining to it ; that there is no very extraordinary difference

between them, and that, as I have just said, the temperate

zone is very extensive.

From hence it comes, that in Asia the strong nations are

opposed to the weak ; the warlike, brave, and active people

touch immediately on those who arc indolent, effeminatc-j and
timorous; the one must, therefore, conquer, and the other be

conquered. In Europe, on the contrary, strong nations' are

opposed to the strong; and those who join to each other have

nearly the same courage. This is the grand reason of the

weakness of Asia, and of the strength of Europe ; of theJiberty

of Europe, and of the slavery of Asia: a cause that I do not

recollect ever to have seen vemarked. From hence it proceeds,

that liberty in Asia never increases ; whilst in Europe it

^ Tarlary then ii kind of flat nioimtaiii
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it is enlarged or diminished, aecor'jl'aig to particular circum-

stances. ’

The Russian nobility ha\'c indeed been reduced to slavery

by the ambition of one of their princes ; but they have always

discovered those marks of impatience and discontent, which
arc never to be seen in the southern climates. Have they
not been able for a short time to establish an aristocratical go-

vernment Ahother of the northern kingdoms has lost its

laws ; but we may trust to the climate that they are not lost

in such a manner as never to be lepovercd.

CHAP. IV.

The Consequences resultingfrom this.

WHAT wc have now said is perfectly conformable to hisj

tory. Asia has been subdued thirteen times ; eleven by the

northern nations, and twice by those of the south. In the

early ages it was conquered three times by the Scythians}

afterwards it was subdued once by the Medes, and once by
tire Persians ; again by the Greeks, the Arabs^ the Moguls,

die "^urks, the Tartars, the Persians, and the Afghans. I
mention only the Upper Asia, and say nothing of the inva-

sions made in the rest of the south of that part of the world,

which has most frequently suffered prodigious revolutions.

In Europe, on the contrary, since the establishment of the

Greet and-' Phoenician colonies, we know but of four great

changes ; the first caused by the conquest of the Romans ; the

second by the inundation of barbarians, who destroyed 'those

very Romans ; the third by the victories of Charlemain ; and
the last by the invasions of the Normans. And if this be
rightly examined, we shall find, even in these changes, a ge-

neral strength diffused through all the parts of Europe. We
kno^ the difficulty which the Romans met with in conquering

Europe, and the ease and facility with which they invaded

Asia. We are sensible of the difficulties the northern nations-

had to encounter in overtiu'ning the Roman empire ; of the-

warst...a3d labours of Charlemain ; and of the several’ efiCer-;

prizes of the Normans. The destroyers weve incessantly de^

stroyed.
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CHAP. V.
n.

That when the People in the North of Asia, hnd those of the

North ofEurope math Conquests, the effects of the Conquest

were not the same.

THE nations in the nortli of Europe conquered as free-

men ; the people in the nortli of Asia conquered as slaves, and

subdued as others only to gratify the ambition of a master.

The reason is, that the people of Tartary, the natural con-

qucroio of Asia, are themselves enslaved. They are inces-

santly making conquests in the south of Asia, where they

form empires; but that part of the nation which continues in

the country, iinfl that they are subject to a great master, irho,

being despotic in the south, will likewise be so in the north,

and e.xerci.sing an arbitrary power over the vanquished sub-

jects, pretends to the same over the conquerors. This is at

present most conspicuous in that vast country called Chinese

Tartary, which is governed by the emperor, with a power

almost as dcs]'iOtic as that of China itself, and which he every

day extends by his conquests.

We may likewise see in the history of China, that the em-
perors* sent Chinese colonics into Tartary. These Chinese

are become Tartars, and the mortal enemies of China ; but

this does not prevent their carrying into Tartary the spirit of

the Chinese government.

A part of the Tartars who wore conquerors, have very often

been themselves expelled ; when they have carried into their

deserts that servile spirit, which they had acquii’eaf in' the

climate of slavery. The history of China furnishes us with

strong proofs of this assertion, as does also our ancient history .q-

Frora hence it proceeds that the genius of the Getic or

Tartarian nation, has always resembled that of the empires of

Asia. The people in these are governed by the cudgel ; the

inhabitants of Tartary by whips. The spirit of Europe has

ever been contrary to these manners ; and in all ages what
the people of Asia have called punishment, those of Europe
have deemed the most outrageous abuse.];

*--As 'Vouty V. emperor of the fifth Dynasty.

+ The Scytliians tlincc conquered Asia, and tlirice w'ere driven from
thence. Justin, 1. 2.

*

t This is no way contrary to what I shall say in the 28th book, chap.

20, concerning the manner of thinking among the German nations, in
respect to the cudgel ; let the in.strumciit he wliai it will, the power oi

action of beating was always considered by them us an aftVnnt.
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The Tartars who destroyed the (irecian empire, established

in the conquered countries, slavery and despotic power ; the

Goths, after subduing the iioman empire, founded monarchy
and liberty.

I do not know whether the famous Rudbeck, who in his

Atlantica has bestowed such praises on Scandinavia, has made
mention of that great prerogative which ought to set this

people above all the nations upon earth ; namely, this coun-

try’s having been the source of the liberties of Europe ;
that

is, of almost all the freedom which at present subsists amongst

mankind.

Jornadez, the Goth, called the north of Europe, the forge,

of the human race.* I should rather call it the forge where

those weapons were framed, which broke the chains of son ihern

nations. In the north, were formed those v,,llant people, who
sallied forth and deserted their countries, to destroy tyrants

and slaves, and to teach men that nature having made them
equal, reason could not render them dependent, except where

it Avas necessary to their happiness.

CHAP. VI.

Jl New physical Cause of the Slaverj/ of Asia^ and of the

Liberty of Europe.

IN Asia they have always had great empires
;
in Europe

these could never subsist. Asia has larger plains ; it is cut

out into much more extensive divisions by mountains and

seas ; and as it lies more to the south, its springs are more

easily dried up ; the mountains are less covered with snow ;

and the rivers being not so large, form more contracted

harriers.’)’

Fewer in Asia, ought, then, to be always despotic ; for if

their slavery was not severe, they would soon make a division

inconsistent with the nature of the country.

In Europe, the natural division forms many nations of a

moderate extent, in which the ruling by laws is not incompar

tible_^tli the maintenance of the state : on the contrary, it is

so favourable to h, that without this, the state would fall into

decay, and become a prey to its neighbours.
1«

" Humani ^ena is ofjicinam.

t The \va.te)> I0550 themselves, or evapouite before or afier ihcir

streams ai\' united.

VOL. I. T
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It is this which has ftipied a genius for liberty ; th^t

renders every part extremely difficult to be subdued and sub.

jected to a foreign power, otherwist than by the laws and the

advantage of comnjerce.. '

On the contrary, there reigns in Asia a servile spirit, which

they ha'^e never been able to shake off: and it is impossible

to find, in all the histories of that country, a single passage

Tvhich discovers a freedom of spirit ; we shall hever see any
thing there but the excess of slavery.

CHAP. VII.

^
Of Africa and America.

THIS is what I had to say of Asia and Europe. Africa

is in a climate like that of tlie south of Asia, and is in the

same servitude. America* being lately destroyed and re-

peopled by the nations of Europe and Africa, can now scarcely

display its genuine spirit ; but what we know of its ancitjnt

Atkwty' .if ^ifmfrwAxvalvl? in iutr ^nhinplns

CHAP. VIII.

Of the Capital of the Empire.

OJJE of the consequences of what we have

tioning, is, that it is of the utmost importance to a great
prince to make a proper choice of the seat of his empire. He
who plhces it to the southward, will be in danger of losing

* ihc north ; but he who fixes it on the north, may easily pre-
serve the south. I do not speak of particular cases. In nie-
chanics there are frictions by which the effects of the thecjry

are frequently changed or retarded
; and policy has also ffs

frictions.

* The petty, barbarous nations of America, are called by the Spaniards
Indiot Bravos, and are much more difiScult to subdue than the vTp^t-

empkeea di Mexico and Peru,
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BOOK xvni.

OF LAWS IN THE RELATION THEY BEAU TO

THE NATURE OF THE SOIL.

CHAP. I.

How the Nature of the Soil has an Influence on the Laws.

The goodness of the land, in any country, naturally

establishes subjection and dcpendance. The husbandmen,
who compose the principal part of the people, are not very

jealous of their liberty
; they are too busy and too intent on

their own private affairs. A country which overflows with

wealth is afraid of pillage, afraid of an army. “ Who is

there that forms tliis goodly party ?” said Cicero to Atticus,*

“ ar2 they the men of commerce and husbandry ? Let us not

imagine that these are averse to monarchy, these to whom
all governments are equal, as soon as they bestow tranquil-

lity.”

Thv«,
,
monarchy is more frequently found in fruitful coun-

tries, and a republican government in those which are not so ;

and this is sometimes a sufficient compensation for the incon-

veniences they suffer by the sterility of the land. ^
The barrenness of the Attic soil established there a demo-

cracy ; and the fertility of that of Lacedtemonia an aristo-

cratical constitution. For in those times, Greece was averse

to the government of a single person ; and aristocracy had the

ne.*rest resemblance to that government.

Plutarch says,'f' that the Cilonian sedition having been ap-

peased at Athens, the city fell into its ancient dissensions, and

was divided into as many parties as there were kind's of Jand

in-Atilca. The men who inhabited the eminences, would, by
all means, have a popular government ; thOse of the flat, open

country, demanded a governjne-it composed of the cliiefs ; and
they who were near the sea, desired a mixture of both.

t Life of Solon.
„ o

' Lib. ir.
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C H A P. II.

The same Subject continued.

THESE fertile provinces are always of a‘> level surface,

where the inhabitants are unable to dispute against a stronger

power ; they are then obliged to submit ; and when they have
once submitted, the spirit of^liberty cannot return ; the wealth

of the country is a pledge of their fidelity. But in moun-
tainous districts, as they have but little, they may preserve

what they have. The liberty they enjoy, or, in other words,

the government they are under, is the only blessing worthy of

their defence. It reigns, therefore, more in mountainous and

rugged countries, than in those which nature seems to have

most favoured.

The mountaineers preserve a more moderate government ;

because they are not so liable to be conquered. They defend

themselves easily, and are attacked with difficulty ; ammu-
nition and provisions ate collected and carried against them
with great expence, for the country furnishes none. It is, then,

a more arduous, a more dangerous enterprise, to make war

against them ; and all the laws that can be enacted for the

safety of the people are there of least use.

CHAP. III.

What Countries are best cultivated.

COUNTRIES are not cultivated in proportion to their

fertility, brrt to their liberty ; and if we make an imaginary

division of the earth, we shall be astonished to see, in '^most

ages, deserts in the most fruitful parts, and great nations . in

those, where nature seems to refuse every thing.

It is natural for a people to leave a bad soil to seek a better

;

and not to leave a good soil to go in search of worse.. Most
invasions have, therefore, been made in countries, ^,,-l.ljh

nature seem^to ha”e formed for happiness : and as nothing isi

more nearly allied than desolat'on and invasion, the best pro-
vinces are most frequently depopulated ; while the frightful

countries of the north continue always inhabited, from their

beuig almost uninhabitable.
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We find by what historians tr^l us of the passage of the

people of Scandinavia along the banks of the Danube, that

this was not a conquest, '* but only a migration into desert

countries.
“

These happy climates must therefore have been depopulated

by other migrations, though we know not the tragical scenes

that happened.
“ It appears by many monuments of antiquity,” says

Aristotle,* “ that the Sardinians were a Grecian colony.

They were formerly very rich ; »and Aristeus, so famed for

his love of agriculture, was their law-giver. But they are

since fallen to decay ; for the Carthaginians, becoming their

masters, destroyed every thing proper for the nourishment of

man, and forbad the cultivation of the lands on pain of death.”

Sardinia was not recovered in the time of Aristotle, nor is it

to this day.

The most temperate parts of Persia, Turkey, Muscovy,
and Poland, have not been able to recover perfectly from the

devastations of the Tartars.

CHAP. IV.

JVeii) Effects of the Fertility and Barrenness of Countries.

THE barrenness of the earth renders men industrious, sober.

Inured to hardship, courageous, and fit for war ; they are

oUlged to procure by labour what the earth refuses to ' bestow

spontaneously. The fertility of a country gives ease, effemi-

nacy, and a certain fondness for the preservation of life. It has

been remarked, that the German troops raised in those places

where the peasants are rich, as for instance, in Saxony, esK

not so good as the others. Military laws may provide against

this inconvenience by a more severe discipline.

CHAP. V.

Of the Inhahitants of Islands.

THE inhabitants of isl-ynds have a higher relish for liberty

than those of the continent, islands are commonly of a

Or lie vvho wiolc the book Vc Mirnbihbus.
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small extent ;
* one jjart of^he people cannot be so easily em-

ploycil to oppress the other ; the sea separates them from

great empires; tyranny cannot so'ndl support itself within

a small compass ; eonquerors arc stopped by the sea ; and the

islandess being without the reach of their arms, more easily

preserve their own laws.

4- —— —

CHAP. VT.

Of Countries raised by the Industry of Man.
^ i

THOSE countries which the industry of man has rendered

liabitable, and wliich stand in need of the same industry to

provide for their subsistence, require a mild and moderate

government. There are principally three of this species, the

two ifine provinces of Kiang-nan and Tcekiang in China,

Egypt, and Holland.

The ancient emperors of China were not conquerors. The
first thing they did to aggrandize themselves, was what gave

the highest proof of their wisdom. They raised from beneath

the waters two of the finest provinces of the empire;; these

owe their existence to the labour of man. And it is the in-

expre.ssible fertility of these two provinces, which has given'

Europe such ideas of the felicity of that vast country. But a

continual and necessary care to preserve from destruction so

considerable a part of the empire, demanded rather the man-
ners of a wise, than of a volupituous nation; rather .the lawful

authority of a monarch, than the tyrannic sway of a despotic

pirifce. Power was, therefore, necessardy moderated in that

country' as it was formerly in Egypt, and as it is now in

Holland, which nature has made to attend to herself, and not

to be abandoned to negligence or caprice.

Thus, in spite of the climate of China, where they are na-

turally led to a servile obedience ; in spite of the apprehensions

which follow too great an extent of empire, the first legislatt/rs

of this country were obliged to make excellent laws, and the

government was frequently obliged to follow them.

,

0-

* Japan is an exception to this, by its gveat exten.*, aff-'well

slavery.
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CFjAP. VII.

Of human Industry.

MANKIND by their industrj^^^l^^he influence of

good laws, have rendered the em^^go^®roper for their

abode. We see rivers flow, lakes and

marshes : this is a benefit whicn^atiire bestowed ;

but it is a benefit maintained an*d supplied bynlture. When
the Persians * were masters of Asia, thejg' permitted those

who conveyed a spring to any plaeS“'^wmch had not been

watered before, to enjoy the benefit for five generations-^ and

as a number of rivulets flowed from Mount Tauru^, they

spared no expense in directing the course of their streams.

At this day, without knowing how they came thither, they

are found in the fields and gardens.

Thus, as destructive nations produce evils more dvjrable

than themselves ; the actions of an industrious people are the

source of blessings which last when they are no more.

CHAP. VIII. .

The general Relation of Laws.

THE laws have a very great relation to the manner in

njiiclj the several nations procure their subsistence. There
should be a code of laws of a much larger extent for a nation

attached to trade and navigation, than for people who are

content with cultivating the earth. There should b6 a much
greater for the latter, than for those who subsist by tliSir

flocks and herds. There must be a still greater for these, than

for such as live by hunting.

CHAP. IX.

Of f,he Soil of America.

THE cause of there beings such a number of savage nations

in America is, the fertility of tlve earth, which spontaneously

j

PoIvUiU"., 1. 10.
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produces maTiy fruits captjblc of affording them nourishment.

If the tvomcn cultivate a spat of land round- their cottages,

the maize grows up presently ; an :1 liunting and fishing put

the men in a state of compilete abundance. Resides, black

cattle, as cows, buffaloes, tee. thrive there better than car-

nivorous beasts. The latter have always reigned in Africa,

We should not, I believe, have all these advantages in Eu-
rope, if the land was left uncultivated ; it would scarce pro-

duce any besides forests of oaks and other barren trees.

C H A P. X.

Of Population in the Relation it bears to the manner of
procuring Subsisleiicc.

L'ET us see in what proprortion countries are peopled, where

the inhabitants do not cultivate the earth. As the pn-oducc of

uncultivated land, is to that of land improved by culture ; so

the number of savages in one country, is to that of husband-

men in another : and when the people who cultivate the land,

cultivate also the arts, this is also in such proportions as

would require a ihinutc detail.

They can scarcely form a great nation. If they are herds-

men and shepherds, they have need of an extensive country to

furnish subsistence for a small number ; if they live by hunt-

ing, their number must be still less, and in order to find the

means of life, they must constitute a very small natrti. ' '
'

Their country commonly abounds with forests ; which, as

the inhabitants have not the art of draining off the waters, arc

filled with bogs ; here each troop canton themselves, and form

a petty nation.

CHAP. XI.

savage and barbarous Nations.

THERE is this difference between savage and barbarous

nations ; the former arc dispersed clans, which for some par-

ticular reason, cannot he joined in a body ; and the latter are

commonly small nations, capable of being nnilsd. The sa-
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vagss are generally hunters
;
the barbarians are herdsmen and

shepherds. ’ ''

This appears plain in tlie north of Asiq. The people of

Siberia cannot> live in bodies, because .they are unable to dnd
subsistence ; the Tartars may live in bodies for some time,

because their herds and floebs may, for a time, be re-as-

sembled. All the clans may then be re-united, and this is

effected when' one chief has subdued many others ; after

which they may do two things, either separate, or set out

with a design to make a great ^conquest in some southern

empire.

CHAP. XII.

Of the Law ofNations amongst People who do not cultivate

the Earth.

AS these people do not live in circumscribed territories,

many causes of strife arise between them ; they quarrel about

waste land, as we about inheritances. Thus they find fre-

quent occasions for war, in disputes relative either to their

iiunting,’ their fishing, the pasture for their cattle, or the vio-

lent ,seizing of their slaves ; and as they are not possessed of

landed property, they have many things to regulate by the

law of nations, and but few to decide by the civil law.

CHAP. XIII.

Of the Civil Laws of those Nations who do not cultivate the

, Earth.

The division of lands is what principally increases the

civil code. Amongst nations where they have not made this

division, there are very few civil laws.

Tb,o^ institutions of these people may be called manners ra-

ther than laws.

Amongst such nations as these, the old men, wdio remember

things past, have great authority ; .
they cannot there be dis-

tinguished by wealth, but by wisdom and valour.

These people wander and disperse themselves in pasture
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oTOunds or in forests. i\(tamagc cannot there have the se-

curity which it has amongst us, where it is fixed by the habi-

tation, and where the wife continues in one house; they may
then more easily change their wives, possess many, and some-

times mix indifferently like brutes.

Nations of herdsmen and shepherds cannot leave their

cattle, which are their subsistence ; neither can they separate

themselves from their wives, who look after them. All this

ought then to go together, especially as living generally in a

flat open country, where there are few places of considerable

strength, their wives, their children, their flocks, may become
the pr^ of their enemies.

The laws regulate the division of plunder ; and have, like

our^^ialic laws, a particular attention to theft.

CHAP. XIV.

Of the political State of the People who do not cultivate the

Land.

THESE people enjoy great liberty. For as thfy do not

cultivate the ea'tth, they are not fixed, they are wanderers and
vagabonds ; and if a chief should deprive them of their li-

berty, they would immediately go and seek it under another,

or retire into the woods, and there live with their families. The
liberty of the man is so great among these people, that it ne-

cessarily draws after it that of the citizen.
‘

’

CHAP. XY.

Of People who know the Use of Money.

ARISTIPPUS being cast away, swam, and got safe to

the next shore ; where beholding geometrical figures traced in

the sand, he was seized with a transport of joy, judging that
he was amongst Greeks, and not in*a natiom of‘Darbafiansv'

Should you ever happen to be cast by some adventure
amongst an unknown people ; upon seeing a piece of money,
you may be assured, that you are arrived in a civilized
country. .
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The culture of lands requires the use of money. Tins cul-

ture supposes many inventions anti many degrees of know-
ledge ; and we always see ihgenuity, the arts, and a sense of

want, making their progress with an equal pace. All this con-

duces to the establishment of a sign of value. ,,

Torrents and eruptions have made the discovery that

metals are contained in the bowels of the earth.* When once

they have been separated, they have easily been applied to

their proper use.

CHAP. XVI.

Of civil Laws amongst People who know\iot the Use of
Money.

WHEN a people have not the use of money, they are sel-

dom acquainted with any other injustice than that which
arises from violence ; and the weak, by uniting, defend them-
selves from its effects. They have nothing there but political

regulations. But where money is established, they are sub-

ject to that injustice which proceeds from craft ; an injustice

that may be exercised a thousand ways. Hence they are

forced to have good civil laws, which spring up with the new
practices of iniquity.

In countries where they have no specie, the robber takes

only bare moveables, which have no mutual resemblance. But
wht:.«'^hjy make use of money, the robber takes the signs,

and these always resemble each other. In the former, no-

thing can be concealed, because fhe robber takes along v^th

him the proofs of his conviction ; but in the latter, it is quite

the contrary.

CHAP. XVII.

Ofpolitical Laws amongst Matioiis who have not the Use of
Money.

THE greatest security of the liberties of a people who do

not cultivate the earth is, theij not knowing the use of money.

* It IS thus that Diudoru.s tefls us, the shepherds foundjgold in the
'

•Pyrenean mountains.
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What is gained by hunting, fishing, or keeping herds of

cattle, cannot be assembled in such great qualitity, nor be

sufficiently prescrT'ed, for one man'to find himself in a condi-

tion to corrupt many others : but when, Instead of this, a

man Ivas a sign of riches, he may obtain a large quantity of

these signs, and distribnte them as he pleases.

The people who have no money, have but few wants ; and

these are supplied with ease, and in an equal manner. Equa-
lity is then unavoidable ; and from hence it proceeds that

their chiefs are not despotic,

If what travellers tell us be true, the constitution of a

nation of Louisiana, called the Natches, is an exception to

this, Their chief disposes of the goods of all his subjects,

and obliges them to work and toil, according to his pleasure.*

He has a power like that of the grand signior, and they can-

not even refuse him their heads. When the presumptive

heir enters into the world, they devote all the sucking children

to his service during his life. One would imagine that this is

the'great Sesostris. He is treated in his cottage, with as

much ceremony as an emperor of Japan or China.

CHAP. XVIII. '•

Of the Power of Superstition.

THE prejudices of superstition are superior to all others,

and have the strongest influence on the human mind. Thus,
though the savage nations have naturally no kifewledge of

despotic tyranny, still they feel the weight of it. They adore

tht sun ; and if their chief had not imagined that he was the

i>rother of this glorious luminary, they would have thought

him a wretch like themselves.

. CHAP. XIX.

Of the Liberty of the Arabs, and the Servitude of the

Tartars.

THE Arabs and Tartars .are nations of herdsmen and
shepherds. The Arabs find themselves in that situation, of

Edifying; Letters, 20th colleelion.
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which we have been speaking, and j.te therefore free ; whilst

the Tartars (ihe most singular peddle on earth) are Involved

in a political slavery.* I htive already given, reasons for this,’f‘

and shall now assign some others.

They have no towns, no forests, and but few marshes

;

their rivers are generally frozen, and they dwell in a level

country of an immense extent. They have pasture for their

herds and floclts, and consequently property : but they have

no kind of retreat, or place of safety. A Khan is no sooner
’ overcome than they cut oil' his h^d ; his children are treated

in the same manner,| and all his subjects belong to the con-

queror. These are not condemned to a civil slavery for in

that case they would be a burthen to a simple people, jwho

have no lands to cultivate, and no need of any domestic ser-

vice. They therefore add to the bulk of the nation ; but in-

stead of civil servitude, a political slavery must naturally be

introduced amongst them.

It is apparent, that in a country where the several clans

make continual war, and are perpetually conquering each

other ; in a country, where, by the death of the chief, the

body politic of the vanquished clan is always destroyed, the

nation in general can enjoy hut little freedom ; for there is

got a sin^e party that must not have been often subdued.

A conquered peojile may preserve some degree of liberty

when, by the strength of their situation, they are in a state

that will admit of capitulating after their defeat. But the

Tartars, always defenceless, being once overcome, can never

be able to obtain conditions.

I have said, in Chap. II, that the inhabitants of cultivated

plaiiis are seldom free. Circumstances have concurred to put

the Tartars, who dwell in uncultivated plains, in the same si-

tuation. * ^

iT

• When a Khan is proclaimed, all the people cry, that his word
shall be as a sword.

t Bpok XVII, c. 5.

I We ought not therefore to be astonished at Mahomet, the son of

Miriveis, who, upon taking Ispahan, put all the princes of the blood to

the sword.
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CHAP. "XX.

Of the Law Nations as practised hy the Tartars.

THE Tartars appear to be mild and hutnane amongst

themselves ; and yet they are most cruel conquerors : when
they take cities, they put the inhabitants to the sword : and

imagine that they act huma&ely, if they only sell the people,

or distybute them amongst their soldiers. They have des-

troyed Asia, from India, even to the Mediterranean ; and

all ti.e country which forms the cast of Persia, they have ren-

dered'a desart.

This law of nations is owing, I think, to the following

cause. These people having no towns, all their wars are car-

ried on with eagerness and impetuosity. They fight when-

ever they hope to conquer ; and when they have no such hope,

they join the stronger army. With such customs, it is con-

trary to the law of nations, that a city incapable of repelling

their attack, should stop their progress. They regard not

cities as an association of inhabitants, but as places made to

bid defiance to their power. They besiege them without mi^

litary shill, and expose themselves greatly in the attack t

and therefore revenge themselves on all those who have ^ spilt

their blood.

CHAP. XXI.

The Civil Law of the Tartars.

FATHER Du Halde says, that amongst the Tartars the

youngest of the males is always the heir, by reason, that tlS

soon as the elder brothers are capable of leading a pastoral

life, they leave the house with a certain number of cattle,

given them by their father, and build a new habitatioq. The
last' of the males, who continues at home with ^he fojheu,-- is

then his natural hejr.

I have heard that a like custom was also observed in some
small districts of England , and vve find it still in Britanny,
in the duchy of Rohan, where it- obtains with regard to ig-

noble tenures. This is doubtless a pastoral law conveyed thi-
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ther by some of the people of Britain, or established by s(>™e

Getman nation. By Csesar and Tacitus we are inforidfi^j

that the latter cultivated but little land.

CHAP. XXII.

Of a Civil Law of the German Nations.

I SHALL here explain how that particular passage of

Salic law, which is commonly distinguished by the term The
Salic Law, relates to the institutions of a people who do

not cultivate the earth, or at least who cultivate it but j'^ry

little. <j

The Salic law ordains,* that when a mart’’ has left children

behind him, the males shall succeed to the Salic land in j>te-

judice to the females.

To understand the nature of those Salic lands, there

no more than to search into the usages or customs of the

Franks with regard to lands, before they left Germany.
Mr, Echard has very plainly proved., that the word Sali<^ is

derived from Sola, which signifies a house
;

and, therefore,

that the ,^alic land tvas the land belonging to the house. I

shall proceed farther, and examine into then nature of the

hous^;, and of the land belonging to the house, among the

Germans.
“ They dwell not in towns,” says Tacitus, “ nor can they

bear to have their habitations contiguous to those of others 5

every. Qjie, leaves a space or small piece of ground about his

house, which is inclosed.’’^ Tacitus is very exact in this ac-

count ; for many laws of the Barbarian codes have different

decrees against those who threw down this inclosure, ’as 'well

as against such as broke into the house.J ^
We learn from Tacitus and Caesar, that the*dands culti-

vated by the Germans, were given them only for the spac® of

a year ; after which they again became public. They had no

other patrimony but the house and a piece of land, within

the inclosure that surrounded it.§ It was this particular

* Tit. $2.
., ,

A .N’lhs Oermunorum popiflisiirbes/iabitari satisnotum est, nepatt‘9^
('em inter sejunefas ; colunt discrcti, ut ntmus ^taemt. Vteas loe^t}

non in nostrwn morem conneiis Sf cohtcrentibus adijkiis ; smm
domum spatio circumdat. De IMoribus Germanoruin.

I The law,of the Alemans, c. 10, and 'the law of the Bavarians, Ut.

10 §1. and 2.

§ This inelosiue is called Corlis, in the charteis.
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trimony which belonged 0 the males. And indeed, how could

it belong to the daughters'.’ they were to pass' into another

habitation.

The Salic land was then within that inclosure which be-

longed, to a German house ; this was the only property they

had. The Franks, after their conquests, acquired new pos-

sessions, and continued to call them Salic lands.

When the Franks lived in Germany, their wealth con-

sisted of slaves, flocks, horses, arms, &c. The habitation, and
the small portion of land adioining to it, were naturally given

to the male children who were to dwell there. But afteiwards,

when die Franks had by conquest acquired large tracts of

land^. they thought it hard, that the daughters and their chil-

dren should be incapable of enjoying any part of them. Hence
it was, that they introduced a custom of permitting the father

to settle the estate after hrs death upon his daughter, and her

children. They silenced the law ; and it appears that these

settlements were frequent, since they were entered in the for-

mularies.*

Amongst these fomrularies Ifind one of a singular nature .F

A gi'andfather ordained by will, that his grandchildren should

share his inheritance with his sons and daughters. What
then became of the Salic law ? In those times either it could

not be observed, or the continual use of nominating the

daughters to an inheritance, had made them consider their ...

ability to succeed, as a case authorized by custom.

Tlie Salic law had not in view a preference of one sex to

the other, much less had it a regard to the perpetuity of a

family, a name, or the transmission of land. These things

did not enter into the heads of the Germans; it ‘ .ras purely

an (Economical law, which, gave the house and the land de-

pendent thereon, to the males who should dwell in it, and to

whom it consequently was of most service.

We need here only transcribe the title of the Allodial

lands of the Salic law; that famous text of which so many have

talked, and which so few have read.

“ 1. If a man dies without issue, his father or mother shall

succeed him. 2. If he has neither father nor mother, his bro-

ther or sister shall succeed him, 3. If he has neither brother

nor sister, the sister of his mother shall succeed him. 4i. If

his mother has no sister, the sister of his father. shall oiccSTd

him. 5. If his fa'her has no sister, the nearest relation by
the male side shall succeed. 6. Not any part of the Salic

* See Marculfus, 1. 2. form. 10. & 12. Append, to Karculf. form.

49, and the .xncient formularies of Hirmondus, torm. 22.

f Fold, 55, in Lindembroch's collection
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land shall pass to the females ; l(Ut it shall belong to the

males ; that i.s, the male children shall succeed their father.”^-=

It is plain that the firsttfive articles relate to the inheritance

of a man who dies without issue ; and the sixth, to the suc-

cession of him who has children.

IVhen a man dies without children, the law ordains that

neither of thg two sexes shall have the preference to the

other, except in certain cases. In the two first degrees of

•succession, the advantages of the males and females were the

same ; in the third and fourth, tVe females had the preference ;

and the males in the fifth.

Tacitu.s points out the source of these extravagancies

:

“ The sister’s children,” says he, “ are as dear to their-jmcle

as to their own father. There arc men who regard this de-

gree of kindred as more strict, and even ntore holy. They
prefer it when they receive hostages.’’‘f- From hence it pro-

ceeds that our earliest historians, speak in such strong terras of

the love of the kings of the Franks for their sisters, and their

sisters children.]: And, indeed, if the children of the sister were

considered in her brother’s house, as his own children, it was

natural for these to regard their aunt as their mother.

The sister of the mother was preferred to the father’s

sister ; this is explained by other texts of the Salic law.

When a woman became a widow,§ she fell junder the guar-

dianship of her husband’s relations ; the law preferred to this

guardianship the relations by the females before those by the

males. Indeed, a woman who entered into a family, joining

herself with those of her own sex, became more united to her

relations by the female than by the male. Jloreover, when a

man killed another, and had not wherewithal to pay the pe-

cuniary penalty, the law permitted>him to deliver up his sub-

stance, and his relations were to supply the deficience.jj Afier

the father, mother, and brother, the sister of the mother w^
to pay, as if this tie had something in it most -tender : now

^ De terra rcrD SaUed hi vndierew nulla poriio hereditath transit, sed

hoc jirilis sexus acguirity hoc cst jilii in ipsa hcrcditate succedunt. Tit. 62.

§ 6 . ^

f Sororum filiis idemopiid auincuhim qmm apudixdiem honor. Quidam
sanctiorerp^arctioremque hwic nexwn sangiih^' urbitranftir, 4' i\f/iccipkndis

oh‘‘2j)bu’* iiiagis erigunt, tanqmm li 4* animum firmius 4' domum latiiis ten^ant,

’Pe Morib. Germartornm.
3

i See, in Gregory of Tours, lib. 8. c. tS. and 30. and lib. 9, c. 1G. and
30. the lage of Oontr.ain at Leoiicild’s .ill treatment of Ingunda his

niece, wliicli Gliildebert her brother look up arms to revenge.

§ Salic law, til. 47.

(I
Ibid, tit 01.^1.

VOL. I.
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the degree of kindred imposes the burthens, ought also

to .confer the advantages.

The Salic hnv bnjoins, that aLer the father’s sister, the

succession should be held by the nearest relatiod male ; but if

this relution tvas beyond the fifth degree, he should not in-

herit. Thus a female of the fifth degree, might inherit to

the prejudice of a male of the sixth ; and this may be seen in

the law of tire liipuarian Franks (a faithful interpreter of

the Salic law), under the title of Allodial Lands, where it

closely adheres to the Salic law on the same subject.*

If the father left issue, the Salic law would have the

daughters excluded from the inheritance of the Salic land, and

determined that it should belong to the male children.

It S.ould be easy for me to prove that the Salic law did not

absolutely exclude the daughters from the possession of the

Salic land, but only in the case where they were debarred by

their brothers, d his appears from the letter of the Salic

law.: vhich after having said, that the women shall possess

none of the Salic land, but oidy the males, interprets and

restrains itself by adding, “ that is, the son shall succeed to

the inheritance of the father.”

2. The text of the Salic law is cleared up by the law of

the Ripuarian Franks, which has also a title on allotljal lands

very conformable to that of the Salic law.+

3. The laws of these barbarous nations, tvho all sprung
from Germany, intei-pret each other, more particularly as they

all have nearly the same spirit. The Saxon law enjoined the

father and mother to leave their inheritance to their son, and
not to their daughter ; but if there were none but^ daughters,

they were to have the whole inheritance
.j;

4. We have two ancieiit formularies § that state the case,

in which according to the Salic law the daughters were ex-
cluded by the males ; that is, when they stood in competition

with their brother.

5. Another formulary
||

proves, that the daughter suc-

ceeded to the prejudice of the grandson ; she was therefore

excluded only by the son.

• 6. If daughters had been generally debarred by the Salic

* Et (kinceps usc^ue ad quintptn genuculum qui proximnsfuei il in lieredi-

iates/i svccediit. Tit, 50 5 3.

t 56.
. „

I Tit. 7 §1. Falir nut nwter drjiinrtt, filiononjilia: hereditatemrelin-

qvant

;

§ 4. qui dej'unctus, nonjdios, srdjiltas reltquerit, ad cus omnis here-

ditusperhurat.

§ Jn Maiculfus, 1. 2. form. 12. and '>i llie Appendix to Marculfus,
form. 40.

'

ll
LindeniLmcli’s colk't'tion.Ibiin .55.
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law from th§ inheritance of land, it/ would be impossible to e.\-

plain the histories, formularies and charters, which are con-

tinually mentioning the Isolds and possessions of the females,

under the firs’t race.

People have been wrong in asserting, that the Salic lands

were fiefs.* 1. This head is distinguished by the title of

allodial lands. 2. Fiefs at first wore not hereditary.

S. If the Salic lands had been fiefs, how could Marculfus

treat that custom as impious which excluded the women from

inheriting, when the males thenjselves did not succeed to fiefs ?

4. The charters which have been cited to prove that the

Salic lands were fiefs, only show that they were freeholds.

5 . Fiefs were not established till after the conquest, and the

Salic customs existed long before the Franks left Germany.
6. It was not the Salic law that formed the establishment

of fiefs, by setting bounds to the succession of females ; but it

was the establishment of fiefs that prescribed limits to the

succession of females, and to the regulations of the Salic

law.

After what has been said, one would not imagine that the

perpetual succession of males to the crown of France should

have taken its rise from the Salic law'. And yet this is a

point indubitably certain. I prove it from the several codes

of the barbarous nations. The Salic Iaw,t and the law' of tlie

Burgundians,;]: debarred the daughters from the right of suc-

ceeding to the land in conjunction with their brothers ; nei-

ther did they succeed to the crown. The law of the Visi-

goths,§ on the contrary, permitted the daughters to inherit the

land jrith^ the brothers
;||

and the women were capable of

inheriting the crown.^ Amongst these people the regulations

of the civil law had an effect on tile political.
^ ^

This was not the only case in which the political law of the

Franks gave way to the civil. By the Sahe law, all the bla-

thers succeeded equally to the land, and this^Vas also de-

creed by a law of the Burgundians. Thus, in the kingdom

^ Ducange, Pithou, &c. f Tit. 62.

t Tit. 1. § 3. tit. 14. § 1. & tit. 51. -»

§ Lib. 4. tit. 2. § 1.

II
Among the Ostrogoths, the crown twice devolved to the males by

means 'jf femajes ; the first time to Athalaricus, through Afiialasuntha,

and the second to -Tlieodat, ’tlirouch Alamafreda. Not but that the fe-

males of that nation might have held the crown ib their own right ;
for

Amalasuntha reigned after the,derlh of Athalaricus
;
nay, even after

the election of Theodat, and in conjunction with that’ prince. See

Amalasuntha’s and Theodat’s btters, in Cassiodoras, lib. 10.

^ The German nations, says Tacitus, had common customs, as well

as those which were peculiar to each.
-T a
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of the Franks, and in <hat of the Burgundians, all the

brothers succeeded to the crown ; if we except a few murders

and usurpations, which took place amongst the Burgundians.

CHAP. XXIII.

Of the regal Oriiaihhils among the Franks.

A J’EOPLE who do not cultivate the land, have no idea

of luxury. We may see, in Tacitus, the admirable simplicity

of the German nations : they had no artificial elegancies of

dress ; their ornaments were derived from nature. If the

family of their chief was to be distinguished by any sign, it

was no other than that which natmre bestowed. The kings of

the Franks, of the Burgundians, and the Visigoths, wore their

long hair for a diadem.

CHAP. XXIV.

Of the Marriages of the Kings of the Franks.

I HAVE already mentioned, that with people who dp.n.ot

cultivate the earth, marriages are less fixed than with others,

and that they generally take many wives. “ Of aU the bar-

barous nations the Germans were almost the only people

who were satisfied with one wife,* if we except,” says Tacitus,
“ some person's who, not from a dissoluteness of manners, but

because of their nobility, had many.”'f’

This explains the reason why the kings of the first ’ race,

had so great a number of wives. These marriages were less a

proof of incontinence, than a consequence of dignity ; and it

would have wounded them in a tender point to nave deprived

them of such a prerogative.^ This also explains the reason

why the example of the kings was not followed try the Sfebjecl-J.

' Prope soli Barbaivntm singidts tixorikis conlcnli sunt. De Morib.
Germanoium.

f Exceptis admoduin paucis i/ui non lib’dine, sed ob nobUifatetn, piurimis
miptiis umbiuntur. Ibid.

I See ’Fredpoarnjsi’j Chronicle of the year 623,
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CHAP. XXV.

Childeric.

“ THE laws of matrimony amongst the Germans,” ssays

Tacitus, “ are strictly observed. Vice is not there a subject;

of ridicule. To corrupt or be corrupted is not called fashjoti,

or the custom of the age :* there are few examples in tJiig

populous nation of the violation of conjugal faith.”

This was the reason of the expulsion of Childeric
: Ijg

shocked their rigid virtue, which conquest had not had time
to corrupt.

CHAP. XXVI.

Of ihe Time when the Kings of the Franks became of Agg^

' BARBARIANS who do not cultivate the earth, hcivo,

strickly speaking, no jurisdiction : and are, as we have alrei^Jy

remembered, rather governed by the law of nations, than ijy

civil institutions. They are, therefore, always armed. Thus
Tacitus tells us, “ that the Germans undertook no affairs

either of a public or private nature, unarmed.” | They gave
ih';’Tv votp by the sound of their arms. § As soon as t]hey

could carry them, they were presented to the assembly
; ||

they

put a javelin into their hands; and from that moment they

were out of their minority : they had been a part of fhe fabijly^

now they became a part of the republic. **

“ The eagles,” said the king of the OstrogotuSi -f"}-
“ cbase

^'^Severa matrimonia nemo illk vitia ridet, nec corrumpere et

rumpi steculum vocatur. De Moribus Germanorum.

f- Paucissima in tam nvmcrosd genfc adidteria. Ibid.

I Nihil negue pubhcie negue pi-ivalte Tcinisi armati agunt. Ibid.

§ Si dispUcuit sentcntia,J'rcmitii aspernantur ; sin placuit,Jrameas

tiunt. , Ibid. ^
|j

H'jd army, snmerc non, ante cuiquam moris, guam civitas

prohaverit. ‘

^ Turn in ipso cohciHo vcl principum aliquis, vel pater, vel propint^^^i^^

saitOjframeigue jiwenem ormin*. •

H(ec apiid dlos toga, luc primus juveiitvc honos; ante hoc dumus

videntur, mov reipubhea. '

tt Thcodoric in C'assiod. hb. 1, ep. 38.
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to feed tlielr young ones, as^soon as their wings and talons are

formed: the latter have no ntcd of assistance, when they are'

able themselves -to seize their prey
: jt would be a disgrace, if

the young people in our armies were thought to be of an age

unfit for managing tlieir estates, or regulating the conduct of

their lives. It is virtue that constitutes full age among the

Goths.”

Childebert II, was fifteen years old, when Gontram, his

uncle, declared that he was of age, and capable of governing

by himself.* Wc find in the Ripuarian laws, that the age of

fifteen, the ability of bearing arms, and majority, went toge-

ther. Itv is there said,"}" “ that if a Ripuarian dies, or is

hilled, and leaves a son behind him, that son can neither pro-

secute,'‘nor be prosecuted, till he has completely attained the

age of mteen ; and rtben he may either answer for himself, or

choose a champion.'” It was necessary that his mind should

be sufiiciently formed to be able to defend himself in court

;

and that his body should have all the strength that was proper

for hi's defence in single combat. Amongst the Burgundians,;J;

who also made use of this combat in their judiciary proceed-

ings, they were of age at fifteen.

Agathias tells us, that the arms of the Franks were light

:

they might, therefore, be of age at fifteen. In succeeding

times the arms they made use of were heavy, and thdy were

already greatly so in the time of Charlemain, as appears by

our capitularies and romances. Those who had fiefs,§ and

were consequently obliged to do military service, were not then

of age, till they were twenty-one years old.||

CHAP. XXVII.

T/ie same Subject continued.

WE have seen that the Germans did not appear in their

assemblies, before they were of age ; they were a part of the

* He was scarcely five years old, says Gregory of Tours, 1. 5, c. 1,

when he succeeded to his father, in the year 575. Goutram declared
him of age in the year 585; he was, therefore, at that 'iirne iftr mouF
than fifteen,

+ Tit. 81. '

t Tit. 87.

§ There was no change in (he time with regard to the common
people.

II
St. Lewis was not of age till twenty-one ; this was altered by an

fdicl of Charles V. in the year 1374.
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family, but not of the republic. This was the reason that the

children of Glodomir, king of Or'Mns, and conqueror of Bur-
gundy, were not proclaimt|d kings, because tl^y were of too

tender an agq, to be present at the ass,embly. They were not

yet kings, but they had a right to the regal dignity as soon

as they were able to bear arms; and in the meantime,

Clotildis, their grandmother, governed the state.* But their

uncles, Clotarius and Childebert, assassinated them, and
divided their kingdom. This was the cause, that in the

following ages, princes in their minority were proclaimed

kings immediately after the abath of their fathers. Thus
duke Gondovald saved Childebert II. from the epuelty of

Chilperic, and caused him to be proclaimed king, when he
was only five years old.-j- *

But even in this change they followed t]ie original Spirit of

the nation ; for the public acts did not pass in the name of

the young monarch. So that the Franks had a double admi-
nistration, the one which concerned the person of the infant

king, and the other which regarded the kingdom ; and in the

fiefs there was a difference between the guardianship and the

civil administration.

CHAP. XXVIII.

Of Adoption among the Germans.

AS the Germans became of jige, by the wielding of arms,

so they were adopted by the same sign. This Xlont/am,

willing to declare his nephew Childebert of age, and to adopt

him for his son, made use of these words. ‘^Chave put this

javelin into thy hands, as a token that I have given thee all my
kingdom.”]; Then, turning towards the assembly, he added,

“,You see that ray son Childebert is grown a man; obey

him.” Theodoric, king of the Ostrogoths, intending to adopt

the king of the Heruli, wrote to him thus
: § “It is a noble

custom of ours to be adopted by arms ; for men of courage
^ j

- a ^
_

* It appears fi jm Gregory of Tours, 1. 3, that she chose two natives

of Burgundy, which had been conquered by Ciodomir, to raise them to

the see of Tours, which also beic.iged to Ciodomir.

I Gregory of Tours, 1. 5, c. 1, rit iHstro ictatis wwjam peracto, qui die

Oomimcic Natalis rcgnarc civp t.

J See Gregory of Tours, book 7, c. 23. § In Cassiod. lib. 1, ep. 2._



296 THE SPIRIT OF LAWS.

alone deserve to be our cliildren. Such is the efficacy of this

act, that whoever is the ol>iisct of it, had rather die than sub-

mit to any thi*g ignominious. T^verefore, in compliance with

the national u.sage, and because you arc a man pf courage, we
adopt you for our son by these bucklers, thcac swords, these

horses, which wc send you as a present.
’

. CHAP. XXIX.

Of the sangtdnary Temper of the Kings of the Franks,
y,

c

CLOVIS ^vas not fchc only prince among.st the Franks who
had invaded Gaul. Many of his relations had penetrated

into this country with particular tribes ; but as he had met

with fnuch greater success, and could grant considerable settle-

ments to such as followed him, the Franks flocked to him
from all parts, so that the other chiefs found themselves too

weak to resist him. He formed a design of exterminating

his whole race, and he succeeded.'*' He feared, says Gregory

of Tours,f le.st the Franks should choose another chief. His'

children and succfesaors followed tliis practice to the utmost of

their power. Thus the brother, the undo, the nephew, 'Und

what is still worse, the father or the son, were perpetually

conspiring against their whole family. The law continually

divided.the monarchy ; while fear, ambition, and cruelty wanted
to reunite it.

CHAP. XXX.

Cf the national Assemblies of ike Franks.

'5T has been remarked above, that nations who do not cul-

tivate the land enjoy great liberty,

Thj^ was 'the case of the Germans. Tacitus says, thq^they^

gave their kings, or chiefs, a very moderate degree of power

* Giegovy of Tours, 1. '1.

t Ibid.

J Nci- Itegih'is hba a nut infnniupotaLas. Caterum neque anmudeertere

,

mneug, neque vcrkruic, \c. Dc Morib. Germ.
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and Cfesar adds farther, that in times of peace, they had no

common magistrates; but their princes administered justice

in each village.* Thus, Gregory of Tpursyf sufficiently

proves, the Franks in Germany had no king.

“ The princes,” says Tacitus, “ deliberate on matters of no

great concern ; while affairs of importance are submitted to

the whole nation ; hut in such a manner, that these very

affairs, which are under the cognizance of the people, are at

the same time laid before the princes.”! This custom was eb-

served by them after their conquests, as may be seen in all

their records. §
Tacitus says, that capital crimes might be carried befc're

the assembly.
II

It was the same after the conquest, when the

great vassals were tried before that body.

CHAP. XXXI.

Of the Authoritj/ of the Clergy under thefirst Race.

THE priests of barbafous nations are commonly invested

with 'power, because they have both that authority which is

due to them from their religious character, and that influeiice

which amongst such a people is the offspring of superstition.

Thus we see in Tacitus, that priests were held in great veoe-

ratidn‘‘by ‘the Germans, and that they presided in the assem-

blies of the people.^ They alone lyere permitted!** to chastise,

to bind, to smite ; which they did, not by order of ths prir,ce,

#
* In pace nultus est communis magistratus, sed principes re^ionum at^ue

pagormn inter suosjus dicunt. De Bello Gall. lib. 6.

f Lib. 2.

J De minorihis principes consultant, de mijorilms omnes; ita tamen nt ea

quorp.m penes plebem arbitriuin est, apudprincipes pertractentur. De MoOb.
Germ.

§ Lexconsenm Populijit et constitutione Regis. Capitularies of Charivi

tlie Bald, Anno 864, art. 6.

II
Liccxi apud Concilium accusare et discrimen capitis int^ndere. Do

L^rib. Germ, ..

'

H Sikntium per tacerdotes, quibus ct cocrcendi jus est, imperatw, PP
Moiib. Germ.

* Nec Begibus libera aut inftr.ila potestas. Cateriim neque, animadoertP'f,

neqiie vincire, neque verherure, nisi sacerdotihus est jiermissuin, non quasi n*

pcciutm, ncc Diicis jussv, srd velut ‘ Deo imperante, quein adesse betlatorif>us

credunt. Dc Monb. Germ.
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or as ldlStfi(6iiisters of justice; hut .as by an inspiration of that

Deity eyotesupposcd to be present with those who made war.

We ought'.not, therefore, to bir. astonished when, from the

very beginning of the first race, we meet with bishops the dis-

pensers of justice
;
* when we see them appear in the assem-

blies of the nation ; when they have such a prodigious inSu-

ence on the minds of sovereigns ; and when they acquire so

large a share of property.

BOOK XIX.

OF LAAVS IN RELATION TO THE PRINCIPLES WHICH
FORM THE GENERAL SPIRIT, THE MORALS AND
CUSTOMS OF A NATION.

CHAP. I.

Of the Subject of this Book.

TThIS subject is very extensive. In that crowd of ideas

which present themselves to my mind, I shall be more atten-

tive to the order of things, than to the things themselves. I

shall be obliged to wander to the right and to the left, -Ajhat I

may investigate and discover the truth.

CHAP. II.

_^That it is necessary People's Minds should he preparedfor
the Reception of the best Laws.

^NOTHING could appear more insupportaljje to^he Ggr-

mans than the tribunal of Varus, f That 'which Justinian +

* See the Constitutions of Clotaims, in the year 560, art. 6..

+ They cut out the tongues of the advocates, and cried, “ Viper,
don’t hiss.” Tacitus. '

t Ag^ihias, lib. 4.
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erected amongst the Lazi, to proceed against the murdcrcr-S of

their king, apjieared to them as an aifair the most horrid and

barbarous. Mithridates* haranguing agaigst f/ie Romans,
reproached them, more particularly for their law proceedings,f
The Parthians could not bear with one of their king^ who
having been educated at Rome, rendered himself affable and

easy of access to all.:[; Liberty itself has appeared intolerable

to those nations,' who have not been accustomed to enjoy it.

Thus a pure air is sometimes disagreeable to such as have

lived in a fenny country.

Balbi, a Venetian, being at Pegu, was introduced to the

king.§ When the monarch was informed that they liad'no

king at Venice, he burst into such a fit of laughter, that he

was seized with a cough, and with difficulty could spedk to

his courtiers. What legislator could propose a popular go-

vernment to a people like this.'‘

CHAP. III.

Of Tyranny.

TIJERE are two sorts of tyranny ; one real, which arises

from oppression ; the other is seated in opinion, and is sure to

be felt, whenever those who govern, establish things shocking

to the present ideas of a nation.

E’o.... tells, us, that Augustus was desirous of being called

Romulus ; but having been Informed, that the people feared

that he would cause himself to be Crowned king, he changed
,his design. The old Romans were averse to a king; "becaifse

they could not suffer any man to enjoy such power : theilfe

would not have a king, because they couldr'uOt* bear his

manners. Eor though Cajsar, the Triumvirs, and Augustus,

were really invested with regal power, they had preserved all

the 'outward appearance of equality, while their private lives

were a kind of contrast to the pomp and luxury of foreign

nionarchs ; so that when the Romans were resolved to have no
&

-J* Jusliii, 1. 38*. >

Cahimnias litium. Ibid. ,

t Frompti aditus, nova comitas, ipiatts Parthis virtutes, rma vitia.

, Tacitus. •
, •

§ He has described this interview, which happened in 1596,. in the

Collection of Voyages for the estiblishment of an India Corjpany. Vol.

iii, part i, p. 33.
,

, ,



300 TUJi; Jsl^iKlT 01<' 1>AVVS.

Icing, this only signified that they would preserve their

customs, and not imitaio- those of the African and eastern

nations. (t

X The same writer informs us, that the Roinans were exas-

perated against Augustus for making certain laws which were

too severe; but as soon as he had recalled Pylades the coine-

dian, whom the jarring of different factious had driven out of

the city, the discontent ceased. A people of this stamp have

a more lively sense of tyranny when a player is banished, than

when they are deprived of their laws.

^
CHAP. IV.

Of ihc general Spirit of Mankind.

MANKIND are influenced by various causes, by the cli-

mate, by the religion, by the laws, by the maxims of govern-

ment, by precedents, morals, and customs ; from whence is

formed a general spirit of nations.

In proportion as, in every country, any one of these causes

acts with more force, the others in the same degree a*c

weakened. Nature and the climate rule almost alone oyer

the savages ; customs govern the Chinese ; the laws tyrannize

in Japan; morals had formerly all their influence at Sparta;

maxims of government, and the ancient simplicity of manners,

once prevailed at Rome.

CHAP. V.

Howfar we should he attentive lest the general Spirit of a

Nation he changed.

SHOULD there happen to be a country, whose inhabitants

were of a sociable temper, open-hearted, chearful, endowed

with tasfc and a facility in communicating t^eir thought?;

who were sprightjy and agreeable; sometimes imprudent,

often indiscreet ; and besides had courage, generosity, frank-

ness, and a certain notion of honour ; no one ought to endea-

vour 10 restrain their manners by, laws, unless he would lay a

constraint on their virtues. If in general, the character he
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good, the little foibles that may be found in it, are of small

importance. '
»

They might lay a restnjiint upon w'om(|n, (|nact laws to

reform their mpjmers, and to reduce their luxury ; but who
knows, but that by these means, they might lose that peculiar

taste which would be the source of the wealth of the nation,

and that politeness, which would render the country frequented

by strangers ?

It is the business of the legislature to follow the spirit of

the nation, when it is not contrary to the principles of govern-

ment ; for we do nothing so well as when we act with freedom,

and follow the bent of our natural genius.

If an air of pedantry be given to a nation that is naturally

gay, the state will gain no advantage from it, either at Aome
or abroad. Leave it to do frivolous things ia the most serious

manner, and with gaiety the things most serious.

CHAP. VI.

That evert/ Thing ought not to be corrected.

L^T them but leave us as we are, said a gentleman of a
nation which had a very great resemblance to that we have

been describing, and nature will repair whatever is amiss.

She has given us a vivacity capable of offending, and hurrying

us, beyond the bounds of respect : this same vivacity is corrected

by the politeness it procures, inspiring us with a taste of the

world, and, above all, for the conversation of the fair sex.

Let them leave us as we are; our indiscretions joined to esur

good nature, would make the laws which should constrain car

sociability, not at all proper for us.

CHAP. VII.

the Aihen/ians and Laceiasmniai/s-

THE Athenians, this gentleman adds, were a nation that

had some relation to ours. 'Tncy»mingled gaiety with busi-

ness; a stroke of railleiy wis as agreeable in the senate, as in,

the theatre. This vivacity, which discovered itself jn their
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4teincils, vent along with them in the execution of their

resolves. The characteristic of the Spartans was gravity,

seriousness, ^'vewty, and silence. ' It would have heen as diffi-

cult to bring over an Athenian by tcazing,- as it would a

Spartaji by diverting him.

CHAP. VIII.

Effects of a sociable Temper.

T^.HE more communicative a people are, the more easily

they .''hange their habits, because each is in a greater degree

a spectacle to thd other ; and the singularities of individuals

are better observed. The climate which influences one nation

to take a pleasure in being communicative, makes it also de-

light in change ; and that which makes it delight in change

forms its taste.

The society of the fair sex spoils the manners, and forms

the taste ; the desire of giving greater pleasure than others,

establishes the embellisbmewts of dress ; and the desire of

pleasing others more than ourselves gives rise to, fashions.

This mode is subject of importance ; by giving a trifling

turn of mind, it continually increases the branches of it^, com-

merce.*

CHAP. IX.

Of the Vanity and Pride of Nations.

VANITY is as advantageous to a government, as pride is

dangerous. To be convinced of this, we need only represent,

on the one hand, the numberless benefits which result' from

vanity ; as industry, the arts, fashions, politeness, and taste ;

oji the other, the Infinite evils which spring from the pride of

certain nations, as laziness, poverty, a total neglect of every

thing ; in fine, the destruction of the nations which have

happened to fall under their government, as well as«nf tb^t

own. Laziness is the effect of pride labb'ur, a consequence

* Fable of (he Bees.
'

t Tl/e people who follow the khan ^of Malacamber, those of Carna-
taca, and Coromandel, are proud and indolent

;
they consume little, be-

cause tlvy are miserably poor ; while the subjects of the Mogul, and the
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of' vanity ; tlie pride of a Spaniard leads Liin to decline

labour ; the vanity of a Frenchmart to work better than others.

All lazy nations are gra'.'e ; for those who d^ not labour,

regard themsel?es as the sovereigns of those.who do.

If we search amongst all nations, we shall find that for the

most part gravity, pride, and indolence, go hand in hand.

The people, of Achim*' are proud and lazy; those who
have no slaves hire one, if it be only to carry a quart of rice a

hundred paces ; they would be dishonoured if they carried it

themselves.
,

In many places people let their nails grow, that all may see

they do not work. '

Women in the Indies 'h believe it shameful for them to

learn to read : this is, they say, the business of their jfaves,

who sing their spiritual songs in the templet of their pagods.

In one tribe they do not spin ; in another they make nothing

hut baskets and mats ; they are not even to pound rice ; and

in others they must not go to fetch water. These rules are

established by pride, and the same passion makes them ’fol-

lowed. There is no necessity for mentioning that the moral

qualities, according as they are blended with others, are pro-

ductive of different effects ; thus pride joined to a vast ambi-

tion and notions of grandeur, produced such effects among
the Romans as are known to all the world.

.

CHAP. X.

Of the Character of the Spaniards and Chinese.

THE characters of the several nations are formed rf virtues

and vices, of good and bad qualities. From the happy ma-
ture of these, great advantages result, and fireq^ensly where it

would be least expected ; there are others from whence great
' evils arise, evils which one would not suspect.

The Spaniards have been in all ages famous for their

honesty. Justin j mentions their fidelity in keeping wh^
ever was intrusted to their care ; they have frequently suffered

death ^ther than reveal a secret. They have still the same
fidelity -for which they were formerly distinguished. All ‘the

«

people of Indostan, employ thems^ves, and enjoy the conveniencies of

life, like the Europeans. Collfction of%Voyngesfor the Establishineni of
an India Company, Vol. 1. p. 54.

* See Dampier, Vol. iii.

f Edifying Letters, '12th collect, p. 80. J Lib. 43.
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flidlions who trade to Cadiz, trust their fortunes to the

Spaniards, and have never, yet repented it. But this admi-

rable quality,i, joined to their indolence, forms a mixture from

whence such effects result as to them are most pernicious.

The rest of the European nation,s carry on in their very sight

all the commerce of their monarchy.

The character of the Chinese is formed of another mixture,

directly opposite to that of the Spaniards, the precariousness

of their subsistence,* inspires them with a prodigious activity,

and such an excessive desire of gain, that no trading nation

can confide in them.*!" This acknowledged infidelity has

seciiicd them the possession of the trade to Japan, No
European merchant has ever dared to undertake it in their

paind, 1k)w .easy soever it might be for them to do it from their

paarilaipe provinces in the north.

CHAP. XI.

A Rejicxion.

I HAVE said nothing here with a view to lessen that

infinite distance, which must ever be between virtue ‘a,:J vicb’.

God forbid, that I should bo guilty of such an attempt ! I

would only make ray readers comprehend that all political

are not all moral vices
;
and that all moral, are not political

vices ; and that those who make laws which shock the general

spirit ,of a nation, ought not to be ignorant of this.

CHAP. XII.

OyCksloms and Manners in a despotic State.

IT is a capital maxim, that the manners and customs of a

despotic empire ought never to be changed ; for nothing

wruld more speedily produce a revolution. The reason is,

that in these states there are no laws, that is, none that can

be properh'' called so ; there are only manners .and customs

;

ana if you overturn these you overturn all.
**

Laws are established, manners are inspired ; these proceed

from a general spirit, ' those, from a particular institution:

r By the nature of the soil 'and climate,

t Du Halde, Vol. 2.
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tipw it is as dangerous, nay more so, to subvert the general

spirit, as to change a particular irjsfttution.

There is less comirmrecation in a countr/ where each,

either as supe’-ior or inferior, exercises* or is. oppressed by arbi-

trary power, than there is in those where liberty rgigns in

every station. They do not, therefore, so often change their

manners and behaviour. Fixed and established customs have

a near resemblance to laws. Thus, it is here, necessaiy, that

a prince or a legislator should less oppo.se the manners and

customs of the people, than in any other country upon earth.

Their women arc commonly confined, and have no influ-

ence in society. In other countries, where they have an iSter-

course with men, their desire of pleasing, and the desire men
also have of giving them pleasure, produce a continual ^Tiange

of customs. The two sexes spoil each other, they both lose

their distinctive and essential quality; what was naturally

fixed becomes quite unsettled, and their customs and behaviour

alter every day.

CHAP. XIII.

Beham'our of (Ac Chinese.

BUT China is the place where the customs of the country-

can never be changed. Besides their women being absolutely

separated from the men, their customs, like their morals, are

taught in the schools. A man of letters may be knewn by
his basy address.* These things being once taught by precept,

and inculcated by grave doctors, become fixed, like the pnn-
ciples of morality, and are never clianged.

CHAP. XIV.

What are the natural Means of changing the Manners and

Customs ofa Nation.

WE have said, that the laws were the particular «nd precise

institutions of ajegislathr, and manners and customs the in-

stitutions of a nation in general. From hence it follows, that

when these manners and cuatoms are to be changed, it ought

not to be done by laws ; this would have too much tha air of^

* Du Halde.
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;ny : it would be better to change tbem by introducing

o^ir manners and other Oti^toms.

Thus when^, a prince would make great alterations in his

kingdom, he should reform hy law"what is established by law,

and change by custom what is settled by custom ; for it is

very bad policy to change by law, what ought to be changed

by custom.

The law which obliged the Muscovites to cut oiF their

beards, and to shorten then cloalhs, and the rigour with which

Peter 1. made them crop, even to their knees, the long cloaks

of those who entered into thd'cities, were instances of tyranny.

The.'; .rre means that may he made use of to prevent crimes ;

these arc puni-slnnents ; there are those for changing our cus-

toms', these are examples.

The facility and ease with which that nation has been po-

li.slied, plainly shows, that this prince had a worse opinion of

his people than they deserved ; and that they were not brutes,

though he was pletiscd to call them so. The violent measures

which he employed were needless ; he would have attained his

end as well by milder methods.

He himself experienced the facility of bringing about these

alterations. The women were shut up, and in some measure

slaves ; he called them to court ; he sent them silks and fine

stuffs, and made tlicra dress like the German ladies. '-’This

sex immediately relislied a maimer of life which so greatly

flattered their taste, their vanity, and their passions ; ami by

their means it was relished by the men.

What rendered the change the more easy was, that their

manners at that time were foreign to the climate ; and had

been introduced amongst them by conquest, and by a mixture

of nations. Peter I. in giving the manners and customs of

Europe iQ an European nation, found a facility which he did

not him.self expect. The empire of the climate is the first,

the most pgwerful of all empires. He had then no occasion

for laws to change the manners and customs of his country ;

it would have been sufficient to have introduced other racnners

and other customs.

Nations are in general very tenacious of their customs to

fade them away by violence is to render them unhappy : we
should not therefore change them, but engage the people to

make the change themselves.

All punishment which is not derived from" necessity, i?

tyrannical. The law is not a mere act of power ; things in

their own nature indifferent are'ne-t within its province.
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cfilAP. xy.

The Influence of domestic Government on the political.

THIS alteration in the manners of women will doubtl®®®

have a great influence on the government of Muscovy. C^ne

naturally follows the other: the ^ despotic power of the pri"’*^®

is connected with the servitude of women ; the libert'

women with the spirit of monarchy.

of

CHAP. XVI.

How some Legislators have confounded the Principles

govern Mankind.

MANNKRS and customs are those hahlts which are

established by legislators, either because they were not apl®>

(Jt wcf^-ftot willing to establish them.

There is this difference between laws and manners, that t"®

laws are most adapted to regulate the actions of the subjt!®)'*

and manners to regulate the actions of the man. There

this difference between manners and customs, that the forh'®'^

principally relate to the interior conduct, the latter to

exterior.

These things have been sometimes confounded.* Lyc®'^7^

gus made the same code for the laws, manners, and custon^®

»

' and the legislators of China have done the same. ,b

We ought not to be surprised, that the legislators of Cht’’^

and Sparta should confound the laws, manners, and custont® »

J;he re",son is, their manners represent their laws, and tb®*'^

customs their manners.

The principal object which the legislators of China had ^
view was, to make their subjects live in peace and

quillity. They would have people filled with a veneration f®*^

one anoJjier, that each should be every moment scumble of

^pendence on’sOciety, and of the obligations he owed to h*®

fellow-citizens. They therefore gave rules” of the most ext^t^"

sive civility.
“

* Moses made the same code for laws and religion. The old Rom^®,®

confounded the ancient sustoms with the laws.
' t> j
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Thus the inhabitants of the villages of China, * practice

amongst themselves the sabi-e ceremonies, as those observed by
persons of an\;exj^ltecl station ; a yery proper method of in-

spiring mild and gentle.dispositions, of maintaining peace and

good order, and of banishing all the vices which spring fiom

an asperity of temper. In chect, would not the freeing them

from the rules of civility, be to search out a method for them

to indulge their own humours ?

Civility is in this re.spcct of more value than politeness.

Politeness flatters the vices of others, and civility prevents

ours from being brought to light. It is a barrier which men
bavC-pLccd within themselves to prevent the corruption of

each other.

L;^curgus3 whose institutions were severe, had no regard to

civility, in forming the external behaviour ; he had a view to

that warlike spirit with which he would fain inspire his

people. A people who were in a continual state of discipline

and instruction, and who were endued with equal simplicity

and' rigour, atoned by their virtues, for their want of com-

plaisance.

CHAP. XVII.

Of the -peculiar Quality of the Chinese Government.

«

TPIE legislators of China went farther.f They con-

founded together their religion, laws, manners, and customs ;

•all these were morality, all'these were virtue. The precepts re-

lating to these four points were what they called rites ; and it «

v)ds in the exact observance of these, that the Chinese govern-

ment triumpltell. They spent their whole youth in learning

them, their whole life in the practice. They were taught by
their men of letters, they were inculcated by the magistrates ;

and as they Included all the ordinary actions of life, when
tLcy found the means of making them strictly observed, China
was well governed.

Two things have contributed to the ease with which these

rites are engraved in the hearts and mindj? of the thinesb^
one, the difficulty of writing, which during the greatest part

’ See Du Ilalde.
,

•f ice ihe Classic books from which- father Du Ilalde gives us some
excellent extracts.
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of their lives^ wholly employs their^ attention,* because it is

necessary to prepare them to reatJ and understand the books

in which they are comjirizud ; the other, that .me ritual pre-

cepjts having ’nothing in them that is spiritual, but being

merely rules of common practice, arc more adapted .to con-

vince and strike the mind than things merely intellectual.

Those primes who, instead of ruling by these rites, governed

by the force of punishments, wanted to accomplish that by
punishments, which it is not in their power to produce, that

is, to give habits of morality. punishments a subject is

very justly cut off' from society, who having lost the ])urlty

of his manners, violates the laws ; but if all the world were to

lose their moral habits, would these re-establish them ?
^
Pu-

nishments may be justly inflicted to put a stop to ir^ny of

the consccjuences of the genera! evil, but tlicy will not remove

the evil itself. Thus when the principles of the Chinese go-

vernment were discaidcd, and morabty was banished, the state

fell into anarchy, and revolutions succeeded.
^

CHAP. XVIII.

A Consequence drawnfrom the preceding Chapter.
f

FROM hence it follows, that the laws of China are not

destroyed by conquest. Their customs, manners, laws, and

religion, being the same thing, they cannot change all these

at once
;
itind as it will happen, that cither the conqueror or

the conquered must change, in Cjiina it has always been the

conqueror. For the manners of the conquering nation not hejng

their customs, nor their customs their laws, nor their lojjvs

their religion, it has been more easy for them to conform by

degrees to the vanquished people, than the latter to them.

Tlrere still follows from hence a very unhappy con,sequence,

which is, that it is almost impossible for Christianity ever to

be established ill China, f The vow's of virginity, the assem-

bling of women in churches, their necessary communication

with the ministers of religion, their participation in the sacra-

jnents,’fluricqlar confessjpn, extreme unction, the ftiarriage of

only one wife, all these overturn the manners and customs of_

if

* It is this which has cstalilisheil emulation, wluclf has baiushecl

laziness, and cultivated a love of learning. '
.

f See the iea.sons given by the Chinese magistrates in their decrees

for proscribing the Cluistjan religion. Edifying Lcjlcis, \7lil Vollecf.
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tile country, and with the same blow strike at their religion-

^d laws.
' '

* The Christiliu religion, by the eytablishment of charity, byj

a' public worship, by a participation of the same sacraments,,

seems to„ demand, that all should be united ; while the rites-

of China seem to ordain, that all should be separated.

And as we have seen that this separation* depends, in ge-

neral, on the spirit of despotism, this will show us the reason,

why monarchies, and, indeed, all moderate governments, are

more consistent with the Clirj.stian religion. [-

„ CHAP. XIX.

How this Union of Religion, Laws, Manner's, mid Cuitoms,

miwngst the Chinese, was effected.

(

THE principal object of government which the Chinese

legislators had in ^icw was, the peace and tranquillity of the

empire ; and subordination appeared to them as the most

proper means to maintain it. Filled with this idea, they be-

lieved it their duty to inspire a respect for parents, anC'diere-

fore e.\ertec] .all their power to effect it. They established an

infinite number of rites and ceremonies to do them hov.our

when living, and after their death. It was impossible for

them to pay such honours to deceased parents, without being

led to Yn\ crence the living. The ceremonies at the death of

a father were more nearly related to religion ; thtise for a

living parent had a greater relation to the laws, manners, aiul

customs : however, these were only parts of the same code ;

hut this code was very extensive.

A veneration for their parents was necessarily connected with

a suitable respect' for all who represented them ; such as old

men, masters, magistrates, and the sovereign. This respect

for parents supposed a return of love towards children, and
consequently the same return from old men to the young,

ftoiii magistrates to those who were under their jurisdiction,

and from the emperor to his subjects. This formed- the rites,,

and these rites the general spirit of the nation.

We shall now show the relation which things, in appearance'

the most indifferent,'may have to the fundamental constitution

of China. This empire is fornled> on the plan of a govern-

ment of a family. If you diminish the paternal authority, or

Soe 1)1 vk 4. c. 3, and book 1?. t. 12.
. f See book 24. e. :s.
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eyen if youi'Ctronch the ceremonies which express your respect

for it, you weaken the reverense* due to magistrates, who
are considered as fathers

;
^.jior would the magif^rates have the

same care of the people, whom they ought to look upon as their

children ; and that tender iclation which subsists between the

prince and his subjects, would insensibly be lost. Retrench
but one of thp,se habits, and you overturn the state. It is a

thing in itself very indifferent, whether the daughter-in-law

rises every morning to pay such and such duties to her

mother-in-law ; but if we consider that these exterior habits

incessantly revive an idea necessary to be imprinted on all

minds, an idea that forms the ruling spirit of the enij?fre', we
shall see that it is necessary that such, or such a particular

action be pcrfoniicd. '

CHAP. XX.

“ Explication of a Paradox relating to the Chinese,

IT is very remaikablc that the Chinese, whose lives are

'guidvi-“by rites, are nevertheless the greatest cheats upon

earth. This appears chiefly in their trade, which, in spite of

its jatural tendency, has never been able to make them honest.

He who buys of them, ought to carry with him his owm
weights ;* every merchant having three sorts, the one heavy

for buying, another light for selling, and another of the true

Standard^ - for those who are upon their guard. It is possible,

I believe, to e.xplain this contradiction.

The legislators of China had two objects in view ;
they

were desirous that the people should be submissive and piiace-

ful, and that they should also be laborious and industrams.

By the nature of the soil and climate, their subsistence is very

„
preegrious ; nor can it be in any other way secured, tlian by

industry and labour.

" When every one obeys, and every one is employed, the

state is in a happy situation. It is necessity, and per’iaps

the nature of the climate, that has given to the Chinese an

Incon'e^ivable greediness for gain, and laws have never been

made to reskram it. Every thing has been forbidden, when

acquired by acts of violence ; every thing permitted, when obv

tained by artifice or lalKiurt^ Let us not then compare the -

” Lange’s Journal in 17^1, and 172J, in Voyagct»to the iVoiili,.

vol. 8. p. 303.
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morals of China with those of Europe. I'lvery one in Chin^

is obliged to be attentive tjj.what will be for his- advantage
-j

if the cheat ha^; been watchful over his own interest, he who

is the dupe ought to b.e attentive to bis. At Sparta they

were permitt-ed to steal ; in China they arc suffered to de-

ceive.
'

CHAT. XXL

How the Laws ought to have a Relation to Manners and

Customs.

IT is only singular institutions which thus confound

laws, manners, and customs ; things naturally distinct and se-

parate : but though they are in themselves different, there is

nevertheless a great relation between them.

Solon being asked if the laws he had given to the Athe-
nians were the best, he replied, “ I have given them the best

they w'ere able to bear.” A fine expression, that ought to be

perfectly understood by all legislators ! When Divinr-Wis-<-

doin said to the J^e^vs, “ I have given you precepts which are

not good this signified that they had only a relative good-
ness ; which is the sponge that wipes out all the difficulties in

the law of Moses.

CHAP. XX I

L

“iT/ie same Sttbjccl continued.

WHEN a people have pure and regular manners, their

laws become simple and natural. Plato* says, that Rhada-
mairihus, who governed a nation extremely religious, finished

every process -with extraordinary dispatch, administering only
the opth on ench accusation. “ But,” says the same P*lato,'|'

“ when a people are not religious, we should'-never have re-

course to an oath, except he who swears is entirely dis-

interested, as in the case of a. judge 'and a witness.”

>1

' Of Law:', lib. 12. | Of Laws, lib. 12.
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CHAP, xkiir.
0

How the L^ws are founded on iJie Manners of a People,

i)

AT the time when the maimers of the Romans were pure>

they had no particular law against the embezzlement of th^

public money. W hen this crime began to appear, it wa®
thought so infamous, that to be condemned to restore* what

they had taken, was considered a sufficient disgrace ; for ^

proof of this, see the sentence of L. Seipio.f

CHAP. XXIV. ^

The same Subject continued.

THE laws which gave the right of tutelage to the motheiV
were most attentive to the preservation of the infant’s person »

those which granted it to the next heir, were most attentive

•pivsm'a.Vitm vkit sVaVe. xVic iwaxmers tS t*

people are corrupted, it is much better to give the tutelage (o

the nfStSer. Amongst those whose laws confide in the matt-

ners of the subjects, the guardianship is granted either to th^

next 'heir, or to the mother, and sometimes to both.

If we reflect on the Roman laws, we shall find, that the

spirit of these was conformable to what I have advanced. A*
the time when the laws of the twelve tables were made, the

manners of the Romans were most admirable. The guar-

dianship was given to the nearest relation of the infant, froi^'t

a consideration that he ought to have the trouble of the tute-

lage, who might enjoy the advantage of possessing the inhe-

ritance. They did not imagine the life of theAeir in dangefj

though it was put into a person’s hands who would reap a

ibeneflS’by his death. But when the manners of Rome we^e

changed, her legislators altered their conduct. “ If, in the

pupillary substitution,” say Caius,j: and Justinian,§
“

testator is afraid that the substitute wiU lay any snares fer

the pupil, he may leave the vulgar substitution open,|| and

-* * Jn Smplujn,'^
,

t Hvy, 1. 38.
"
t Institut. Lib. tit. 2. 6. § 2. Ozel’s compilemeJit at Leyden, in IdSd-

§ Institut. 1. 2. de pupil, substit. ^^3.

II
The form of the vulgar subitilutiou ran thus; “If%uch a one ’s

unwilling to tUke the inheritance, I substitute in his stead, ^c.” tP®

pupillary substitution, “ If such a one dies before he arrived at the a^^®

of puberty, I subblilulc,,&c.”
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put the pupillar’y into a p.-jrt of tlic testament, which cannot
be opened till rftcr a certain'nmc.” These fears and precail-

tions were unkr.awn to the primitiv<' Romans.

CHAP. XXV.

The iame Suljccl continued.

t

Roman law gave the liberty of making presents

before marriage ; after the marriage they were not allowed.

This \ as founded on the manners of the Romans who were

led to marriage, oply by frugality, .simplicity, and modesty;

but might surfer themselves to be seduced by domestic cares,

by complacency, and the constant tenor of conjugal felicity.

A law of the Visigoths * forbad the man giving more to

the voman he was to marry, than the tenth part of his sub-

stance, and his giving her any thing during the first year of

their marriage. This also took its rise from the manners of

the country. The legislators were willing to put a stop to

that S])anish ostentation, which only led them to display an

e.xccssivo liberality in acts of magnificence. c - , a

The Romans by their laws, put a stop to some of the in-

conveniencies which arose from the most durable empire ip the

world, that of virtue ; the Spaniards by theirs, would prevent

the bad efiects of a tyranny, the most frail and transitory, that

of beauty.

CHAP. XXVI.

""The same Subject continued.

THE law of Theodosius and Vaicntinian-f* drew the 'fc'auses'

of repudiation from the ancient manners and customs of the

lli..Tians.;|; It placed in the number of these causes the be-

haviour of the husband who beat his wife,§ in a manner that

disgraced the character of a fifee-borh wniMan. Thi? cause'

was omitted in the following laws
: |)

for their mrnners*," in thk
respect, had undergone a change ; the eastern customs having

' Lib. 3. tit. 5 § 5. + teg- 8- cod. de ReoudUs.

t And tlio law of the 12 tables. Sere Cicero’s 2nd Pbi'llipic.

i V in 1)1

1

ibus qiuc tngitiucs aliem um., afflcienlctri prubava U

11
111 Ac, 117. o l‘l.
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l^anished those of Europe. The fi.i’st eunuch ’of the empress,

wife to Justinian II, threatened'’ her, says thp historian, to

chastise her in the same nJanner as childreil aJe punished at

school. Notliing but established manners, or those which

they were seeking to establish, could raise even an idea of

this kind.

We' have 'Seen how the laws follow the manners of a
people

; let us now observe how the manners follow the

laws.

CHAP. XXVH.

How the Laws contribute toform the Marfiers, Custohis, and
Character of a Nation.

THE customs of an enslaved people are a part of their ser-

vitude, those of a free people are a part of their liberty.
^

I have spoken in the eleventh book * of a free people, and
have given the principles of their constitution : let us now
see the effects which follow from this liberty, the character it

is capable of forming, and the customs which naturally result

^om it^^

I do not deny that the climate may have^ produced great

part of the laws, manners, and customs of this nation ; but I

maintain that its manners and customs, have a close con-

nexion with its laws.

As there are in this state two visible powers, the legislative

apd executive, and as every citizen has a will of his own, and
may at pi’e'asure assert his independence ;

most men have a

greater fondness for one of these powers than for- the other,

and the multitude have commonly neither equity nor sonse

enough to show an equal affection to both. '>

And as the executive power, by disposing > of all employ-

ments, may give great hopes, and no fears, every man who ob-

“ tains ’any favour from it, is ready to espouse its cause ; while

it 's liable to be attacked by those who have nothing to hope

from it.

All the passions being unrestrained, hatred, raivy, jealousy,

arad.an;,ambitlous desire of riches and honours, ap'pyar in. their

jfiill extent ; were it otherwise, the state would be in the condi-

tion of a man weakened by sickness, who. is without passions,

“

because he is without strength-,
^

*

The hati-ed which arises between the two parties will al-

ways subsist, because it will’ always be impotent. •'

I
‘ * Cliaplcr-6.

,

’



316 THE SPIRIT OF LAWS.

These parties' being composcil of freemen, if the,one bcconi?^

too powerful for the other, al a eonse<(ucncc of liberty, this

other is depress -d while the citist'ens take the weaker side,

with the same readiness as the hands lend their assistance to

remove the infirmities and disorders of the body.

Every individual is independent, and being commonly led

by caprice and humour, frequently changes parties ; he aban-

dons one whe’‘e he left all his friends, to unite himself to an-

other in which lie finds all hiscuemles ; so that, in this nation,

it frequently happens that the people forget the laws of frieud-

ship.w^f^well as those of hatred.

The sovereign is here in the same case with a private per-

son
;
’nd against the ordinary maxims of prudence, is fre-

quently! obliged to give his confidence to those who have most

offended him, and to disgrace the men who have best served him :

he docs that by necessity which other princes do by choice.

As wc arc afraid of being dcjndved of the blessing we al-

ready, enjoy, and w hich may be disguised and misrepresented

to us ;
and as fear always enlarges objects, the people arc un-

easy under such a situation, and believe themselves in danger,

even in those moments wlicn they are most secure.

As those who with the greatest warmth oppose the executive

power, dare not avow the self-interested motives of th(sir^'?pp(^'

sition, so muclit the more do they increase the terrors of the

people, who can never be certain whether they are in danger or

not. But even this contributes to make tliom avoid the real

dangers, to which they may, in the end, be exposed.

But .the legislative body having the confidence of the people,

and being more enlightened than they, may calm their un-

easiness, and make them recover from the bad impressions

they have entertained.

This is the great advantage which this government has

ovCr the ancient democracies, in which the people had an im-

mediate power ; "for when they were moved and agitated by
the orators, these agitations always produced their effec^.

But when an impression of terror has no certain object, it

produces only clamour and abuse ; it has however this good

efifeit, that it puts all the springs of government into motion,

and fixes the attention of every citizen. But if it arises from

a violation ''f the fundamental laws, it is sullen, cruel, and

produces the most dreadful catastrophfes.
*

Soon wc should 'see a frightful calm, during which every

one would unite against that power .which had violated the laws.

If, when the uneasiness proceeds from no certain object,

some foreigii power should threaten the state, or put its pros-

peVity 01 its glory in danger, the little interests of party would
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then yield to the more strong and binding, a,nd there would
]6e a perfect "coalition in favour^oCt'he executive power.

But if the disputes were occasioned by, a yolation of the

fundamental Jaws, and a foreign power should appear ; there

would be a revolution that would neither alter the constitution

nor the form of government. For a revolution formed by li-

berty becomes a confirmation of liberty.

A free nation may have a deliverer ; a nation enslaved can

have only another oppressor.

For whoever is able to dethrone an absolute prince, has a

power sufficient to become absolute himself.

As the enjoyment of liberty, and even its support &ia'pre-

servation, consists in every man’s being allowed to speak his

thoughts, and to lay open his sentiments ; a citizen m this

state will say or write whatever the laws db not expressly for-

bid to be said or written.

A peojrle like this being .always in a ferment, are more
easily conducted by their passions th.an by reason, which never

produces any great effect in the mind of man ; it is therefore

easy for those who govern, to make them undertake enter-

prizes contrary to their true interest.

This nation is passionately fond of liberty, because this li-

berty is real ; and it is jwssiblc for it, in its defence, to sacri-

hM'T’ts‘'lvealth, its case, its interest, and to support the bur-

then of the most heavy ta.xcs, even such as a despotic prince

durSt not lay upon his subjects.

But as the people have a certain knowledge of the necessity

of submitting to tliosc tiixes, they p.ay them from the well-

founded hope of their discontinuance ; their burthfens are

Heavy, but they do not feel their weight : while in other states

the uneasiness is infinitely greatey than the evil.

This nation must therefore have a fixed and certain crtjdlt,

because it borrows of itselfand pays itself It is possible for it

to undertake things above its natural strength, and employ

against its enemies immense sums of fictitious riches, which the

credit and nature of the government may render real.

To preserve its liberty, it borrows of its subjects : and the

subjects seeing that its credit would be lost, if ever it were

conquered, have a new motive to make fresh efibrts in de-

fence of its liberty.

Th^S natiqp, inhabiting an island, is not fond of conquering,

because it would be weakened by distant nonquests : especially^,

as the soil of the island is good ; for it has then no need of

enriching itself by war ; ahd as r.o citizen is subject to an-

other, each sets a greater vglue on his own liberty,Jthail on the

glory of one, or any number of citizens.
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Military mer. are there regarded as belonging to a prtifes^

sion whieh inav be useful, 'tut is often dangerous ; and

men whose v^y services arc burjhcnsome ' to the nation:

civil qualifications axe thcreforemore esteemed than the military;

.This patiou, which liberty and the laws render easy, on

being freed from pernicious prejudices, is become a trading

people ; and as it has some of those primitive, materials of

trade, out of which are manufactured such things as from the

artist’s hand receive a considerable value, it has made settle-

ments proper to procure the qpjoyment of this gift of heaven

in its fullest extent.

A^^is nation is situated towards the north, and has many
superfluous commodities, it must want also a great number of

merchandizes which its climate will not produce : it has there-

fore entered into a great and necessary intercourse with the

southern nations ; and making choice of those states whom it

is willing to favour with an advantageous commerce, it enters

into such treaties with the nation it has chosen, as are reci-

procally useful to both.

In a state, where on the one hand the opulence is extreme,

and on the other the taxes arc excessive, they are hardly able

to live on a small fortune without industry : Many, therefore,

under a pretence of travelling, or of health, retjje^.^frcjrq

amongst them, and go in search of plenty, even to the coun-

tries of slavery.
^A trading nation has a prodigious number of little parti-

cular interests ; it may then injure or be injured, an infinite

number of ways. Thus it becomes Immoderately jealous, and

is more* afflicted at the prosperity of others, than it rejoices at

its own.

And its laws, otherwise mild and easy, may be so rigid

with respfcct to the trade and navigation carried on with it,

that it may seem to trade only with enemies.

If this nation jjends colonies abroad, it must rather be to

extend its commerce than its dominion.

As men are fond of introducing into other places whaFthey ^

have established amongst themselves, they have given the

people of the colonies their own form of government ; and
this government carrying prosperity along with it, they

have raised great nations m the forests they were sent, to in-

habii. u u

Having formerly subdued a neighbouring nation, which by'

its situation, the goodness of its (ports, and the nature of its

products, inspires it with jealousy, though it has,,gLven this

nation its own laws, yet it holds iit in great dependence : the
subjects there are free and the state itself jn slavery.
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The conquered state has an excellent civil government, but
is oppressed'by the law of nations v laws are imposed by one

country on the other, and these are such as rdnder its pros-

perity precarious, and dependent on the will ol a master.

The ruling nation inhabiting a large island, and being in

possession of a great trade, has with e.xtraordinary ease gi-own

powerful at sea ; and as the preservation of its liberties re-

quire that it should have neither strong-holds, nor fortresses,

nor land forces, it has occasion for a formidable navy to de-

fend it against invasions ; a navy which must be superior to

that of all other powers, who dmploying their treasures in

wars at land, have not sufficient for those at sea.
" ’

The empire of the sea has always given those who have
enjoyed it a natural pride ; because thinking themselVbs ca-

jiable of extending their insults whorcvei > they please, they

imagine that their power is as boundless as the ocean.

This nation has a great influence in the affairs of its neigh-

bours ; for as its power is not employed in conquests, its

friendship is more courted, and its resentment more dredded,

than could naturally be expected from the inconstancy of its

government, and its domestic divisions.

Thus it is the fate of the executive power to be almost al-

ways disturbed at home and respected abroad.

'Sndiild this nation on some occasions become the center of

the negociations of Europe, probity and good' faith would be

carried to a greater height than in other places ; because the

ministers being frequently obliged to justify their conduct be-

fore a popular council, their negociations could not be secret

;

and they would be forced to be, in this respect, a little more
hdnest. '/•

Besides, as they would in some^sort be answerable for the

events which an irregular conduct might produce, the

' surest, the safest w'ay for them, would be to take the straighfp-st

path.
^ _

If the nobles were formerly possessed of an immoderate

u powepp and the monarch had found the means of abasing

them by raising the people ; the point of extreme servitude

must have been that between humbling the nobility, and tffiit

in which the people began to feel their power.

Thus this nation having beep formerly spbjfict to an, arbi-

trary pb|Wer, pn many pccqsiops preserves ^e style of it, • in

spph a mapne^, aa to let ps frequently sfC^ upon the,founda-_

tipp of a frpe government, the form of an absolute monarchy.

With regard to religion, as'’ in .-this state ever/ spbject has

a free will, and must consequently be eitlier conducted 'by the .

light of his own mind or by the caprice of fancy ; it neces" >
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^rily follows, tkat every one must cither look upon all reli-

gion with iiuliffcrenco, by which means they are led to ciiE-

brace the cstaljilisticd religion; or,, they must bo zealous for

religion in general, by which means the number, of sects is in-

creased. ,

It is not impossible but that in this nation there may be

men of no religion, who would not, however,, bear to be

obliged to change that which they would choose, if they cared

to choose any ; for they would immediately perceive that their

lives and fortunes arc not more peculiarly theirs than their

manner of thinking, and that whoever would deprive them
of tim^bne, might even with better reason take away the

other.

If, :/.mongst the different religions, there is one that has

been attempted to be established by methods of slavery, it

must there be odious ; because, as we judge of things by the

appendages wo join with them, it could never present itself

to the mind, in conjunction with the idea of liberty.

Tbe laws against those who profess this religion could not

however be of the sanguinary kind ; for liberty can never in-

flict such punishments : but they may be so rigorous as to do

all the mischief that can be done in cold blood.

It is possible that a thousand circumstances migh^ conci^r

to give the clergy so little credit, that other citizens may have

more. Therefore, instead of a separation, they have chose

rather to supjiort the same burthens as the laity, and iri this

respect to make only one body with them ; but as they al-

ways seek to conciliate the respect of the people, they distin-

guish themselves by a more retired life, a conduct more re-

served, and a greater purity of maimers.

The clergy not being able to protect religion, nor to be

protected by it, only seek to persuade ; their pens, therefore,

fuvnish us with excellent works in proof of a revelation, and
of the providence of the Supreme Being.

Yet the state prevents the sitting of their assemblies, and
does not suffer them to correct their own abuses ; it fciiooses^

thus, through a caprice of liberty, rather to leave their „re-

fo^vmation imperfect, than to suffer the clergy to be the re-

formers.

Those dignities which make a fundamental part of the

colistitution are more fixed than elsewhere ; but, on the othec

hand, the great in .this country of liberty, ire nearer upon a
level -with the people ; their r^nks are more separated, and
their persons more confouifJed.

‘ As those who govern have a power which, in some mea-
• sure, has need of fresh vigour every day, they have a greater
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regard for such as are useful to them, than for those who only

cftntribute to their amusement ; we ;See, therefore, fewer cour-

tiers, flatterers, and parasites
; ii7 short, fewe.* of all those

who make their own advantage of the folly of lAe great.

Men are les's esteemed for frivolous talents and attainments,

than for essential qualities ; and of this kind there 'ate biit

two, riches, and personal merit.
^

They enjoy’ a solid luxury, founded, not on the refinements

of vanity, but on that of real wants ; they ask nothing of na-
ture,'but what nature can bestow.

The rich enjoy a great superfluity of fortune, and yet have
no relish for frivolous amusements ; thus, many havi’jg -more

wealth than opportunities of expense, employ it in a fan-

tastical manner : in this nation they have more judgment
than taste. ,

<

As they are always employed about their own interest, they

have not that politeness which is founded on indolence ; and
they really have not leisure to attain it.

The £Era of Homan politeness, is the same as that of the

establishment of arbitrary power. An absolute government
produces indolence, and this gives birth to politeness.

The more people there are in a nation who require a cir-

cumspect behaviour, and a care not to displease, the more
ui'Ei.pis' of politeness. But it is rather the politeness of mo-
rals, than that of manners, v.’hich ought to distinguish us from

barbarous nations.

In a country where every man has, in some sort, a share

in the administration of the government, the women ought

scarcely to live with the men. They are therefore modest,

thac is amid ; and this timidity constitutes their virtue

:

whilst the men, without a taste for gallantry, plunge them-

selves into a debauchery, which leaves them at leisurp, and in

' the enjoyment of their full liberty.
'

Their laws not being made for one individual more than

another, each considers himself as a monarch ; and, indeed,

,the nwn of this nation are rather confederates than fellow-

subjects.

As the climate has given many persons a restless spirit

and extended views, in a country where the constitution grfes

every' man' a 'Share in its government and political interests,

converts,ation generally turns upon politics : and we see men
* spend their liVes .in the 6alculation pf events, which, consider-

ing the nature of things and the caprices ’ of fortune, or ra-’^

ther of men, can scarcely h'} thought subject to,, the rules of

calculation. ,

In a free nation, it is very often a matter of indifference,

VOL. T.
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whctlier inclivitluals reason well or ill ; it is sufficient that'

they do reason : from henep springs that liberty which is i
security from tSic effects of these reasonings.

But in a dcs^vOtic government, it' is equally pernicious whe--

ther they reason well or ill ; their reasoning is alone sufficient

to’shock'che principle of that government.

Many people who have no desire of pleasing, abandon

themselves to their own particular humour ; and' most of those

who have wit and ingenuity arc ingenious in tormenting

themselves : filled with a contempt or disgust for all things,

they are unhappy amidst all the blessings that can possibly

contribige to promote their felicity.

As no subject fears another, the whole nation is proud

;

for th« pride of kings is founded only on their independ-

ence. ‘ ,

Free nations are haughty ; others may more properly be

called vain.

But as these men, who are naturally so proud, live much
by tl’omselvcs, they arc commonly bashful when they ap-

pear among strangers ; and we frequently sec them behave

for a considerable time with an odd mixture of pride and iU-

placed shame.

The character of the nation is move particularly discovered

in their literary pcrfonnances, in which we find the<Siex“t<f

thought and deep meditation.

As society gives us a sense of the ridicules of mankind,( re-

tirement renders us more fit to reflect on the folly of vice.

Their satirical writings are sharp and severe, and we find

amongst them many Juvenals, without discovering one

Horace.

In monarchies extremely absolute, historians betray the

truth, because they are not St liberty to speak it ; in states

lemkrkably free, they betray the truth, because of their liberty

itseff
;
which always produces divisions, every one becoming as

great a slave to the prejudices of his faction, as he could be in

a despotic state. ^ ^

Their poets have more frequently an original rudeness of

invention, than that particular kind of delicacy which springs

from' taste ; we there find something which approaches nearer

to the bold strength of a Michael Angelo, than to the softer

graces of a EaphaeL
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OF LAWS" IN RELATION TO COMMERCE, CON-

SIDERED IN ITS NATURE AND DISTIN^C-

TIONS.

CHAP. I.

Of Commerce.

np
J. HE following subjects deserve to be treated in a more ex-

tensive manner, than the nature of this work will permit.

Fain would I glide down a gentle river, but I am carried

away bv a torrent.

‘Commerce is a cure for the most destructive prejudices ;

for it is almost a general rule, that wherever we find agreeable

marihers, there commerce flourishes : and that wherever there

is commerce, there we meet with agreeable manners.

Let us not be astonished then, if our manners arc now less

savage than formerly. Commerce has every where 'diffused

a knowledge of the manners of all nations : these are com-
pared one with another, and froin this comparison arise the

greatest advantages. •
^

Commercial laws, it may be said, improve manners for ,the

fame reason as they destroy them. They corrupt the purest

morals ;* this was the subject of Plato’s complaints ; and we
-.everjPday see, that they polish and refine the most barbarous.

* Csesar said of the Gauls, that they were spoiled by the neighbour-

hood and coiumerce of Marseilles
; insomuch that they who fornieiiy

always conquered the Germans, were now become inferior to them'.'

War of, the, Gauls, lib. 6.

J 2
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CHAP. il.

Of the Spirit of Commerce.

PEACE is the natural effect of trade. Two nations wno
traffic with each other become reciprocally dependent ; for if

one has an interest in buyingt the other has an interest in

selling
;
_.and thus their union is founded on their mutual ne-

cessities.

But, if the spirit of commerce unites nations, it does not in

the samp manner unite individuals. We .see, that in coun-

tries * where the people move only by the spirit of commerce,

they make a traffic of all the humane, all the moral virtues ;

the most trifling things, those which humanity would demand,

are tl\ere done, or there given, only for money.

The spirit of trade produces in the mind of man a certain

sense of exact justice, opposite, on the one hand to robbery,

and on the other to those moral virtues which forbid our al-

ways adhering rigidly to the rules of private interest, and

suffer us to negleet this for the advantage of others, o uj ..

«

The total privation of trade, on the contrary, produces rob-

bery, which Aristotle ranks in the number of means of^ ac-

quiring ;
yet it is not at all inconsistent with certain moral

virtues. Hospitality, for instance, is most rare in trading

countries, while it is found in the most admirable perfection

among nations of vagabonds.
,

,

It is a sacrilege, says Tacitus, for a German to shut his

door against any man whomsoever, whether known or un-
known. He who has behaved with hospitality to a stranger,

goc9-'to show him another house where this hospitality is also

practised ; and he-is there received with the same humanity
.-f"

But when the Germans had founded kingdoms, hospi^lity

was become burthensome. This appears by two laws of the

code of the Burgundians one of which inflicted a penalty

on ,«VGry barbarian who presumed to show a stranger the

house of a Homan ; and the other decreed, that whoever,

received a stranger, should be indemnified by the inhabitants,

every one being obliged to pay his proper proportion.
'

' Holland. ,

t qui modo hospes fuerat, Inonstratorhospitii. De ^Iprib, Germ.
Casfh, dc BcUo Gal. lib. 0.

I 'i'it.38.
'
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Of the Poverty of the People.

THEEli are two sorts of poor ; those who arc render^'^

Such by the severity of government ; these are, indeed, iuc“‘

pable of performing almost any great action, because their i”'

digence is a consequence of thiir slavery. Others are pod’’>

only because they either despise, or know not the conV®'

niencies of life ; and these arc capable of accomp]ishif‘&

great things, because their poverty constitutes a part^of

liberty.

CHAP. IV.

Commerce m ill^erenl fjovernments.

^^ncADE has some relation to forms of government.

a monarchy, it is generally founded on luxury ; and though

be'also founded on real wants, yet the principal view wt^^

which it is carried on is, to procure every thing that can

tribute to the pride, the pleasure, and the capricious w'hi^'

sies of the nation. In republics, it is commonly founded

cconoirij'. Their merchants having an eye to all the nations

the earth, bring from one what is wanted by another. It

thus that the republics of Tyre, Carthage, At]iens,

seilles, Florence, Venice, and Holland, engaged in''co*””

mcrce.
''

This kind of traffic has a natural relation to a repuhlit^®}'

gowirnment ; to monarchies it is only occasional. For as

is founded on the practice of gaining little, and even less th®*^

other nations, and of remedying this by gaining incessantly

’

it can hardly be carried on by a people swallowed Up

luxury, who spend much, and see nothing but objects of gri*^'

, . , . -
°

• 1 f
Cicero was of this opinion, when he so justly said, “ t'j

he did not like that the same people shoidd he at once hoth.^

lords and factors of the ivluAe eayth.*" For this woujd, indc^^’

' Nolo cimclem^popiikiin impeiaioreiii f. poilitoiciu'cssc leminif
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be, to suppose tliur every infbvulu.il in tbo state, and the

whole state collectively, had their heads constantly filled with

grand views, aill at the saiTuT time with small ones ; which is

a contradiction, i '

^

'

Not but that the most noble enterprizes are completed also

in those states which subsist by economical commerce : they

have even an intrepidity, not to be found in monarchies. And
the reason is this :

Qne branch of commerce' leads to another, the small to the

moderate, the moderate to the great ; thus he who has

gratified his desire of gaining^ a little, raises himself to a

situation < in which he is not less desirous of gaining a

great deal.

Besides, the grand enterprizes of merchants are always ne-

cessarily connected whh tlie afiairs of the p’ablic. But, in

monarchies, these public afiairs give as much distrust to the

merchants, as in fiec states they appear to give safety. Great
' enterprizes. therefore, in commerce are not for monarchical, but

for republican gorevnments.

In short, an opinion of greater certainty, as to the posses-

sion of property in the.se states, makes them undertake every

thing. They Hatter themselves with the hopes of receiving

' great advantages from the smiles of fortune ; and thinking

themselves sure of what they have already acquirecif tlA’y*

boldly it Ilf order to acquire more; risking nothing,

but as the moans of obtaining.

I do not pretend to say, that any monarchy is entirely ex-

cluded from an economical commerce ; but of its own nature

it has less tendency towards it : neither do I mean that the

republics, with winch wc are acquainted, are abfplutely

deprived of the commerce of luxury ; but it is less connected

with their constitution.

With regard to a despotic state, there is no occasion to

mention it. A general rule : A nation in slavery labours

more to preserve tlsm to acquire ; a free nation, more to ac-

quire than to preserve.

CHAP. V.

Of Nations that have entered into an economieal Commerce.

.MARSEILLES, a necessary yetreat in the midst of a

tempestuous ka ; Marseilles, a harbour which all the winds.
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the shelves of the sea, the disposition of tlie qpasts, point out

for a landing place, became frequeated by mariner.s ; while the

sterility of the adjacent country tiifetcrmined th'^ citizens to an

economical commerce,* It wag necessary thid; they should he

laborious, to supply what nature had refused ; that they should

be just, in order to live among barbarous nations, fr6m wh6m
they were to derive their prosperity; that they should be

moderate, to the end that they might always taste the sweets

of a tranquil government ; in fine, that they should be frugal

in their manners, to enable them to subsist by trade, a trade

the more certain, as it was less ads-antageous.

We every where see violence and oppression give birth to a

commerce founded on economy, while men are constrained to

take refuge in marshes, in isles, in the shallows of die sea,

and even on rocks themselves. Thus dt was, that Tyre,

Venice, and the cities of Holland, were founded. Fugitives

found there a place of safety. It was necessary that they

should subsist ; they drew, therefore, their subsistence from

all parts of the world. i

CHAP. VJ.

Some Effects of an e.xtensivc Naiigatiou.

IT sometimes happens, that a nation, when engaged in an

economical commerce, having need of the merchandizes of one

country, which serve as a capital or stock for procuring the

commodities of another, is satisfied with making very little

profits, and frequently none at all. in trading with the tbrraer,

in expectation of gaining greatly by the latter. Thus, when
the Dutch were almost the only nation that carried on the

trade from the South to the North of Furope ; the FiCnch

wines, wliich they imported to the Nordi, were in some

measure only a capital or stock fur conducting their commerce

in that part of the world.

" It is a known fact, that there are some kinds of merchandize

in Holland, which, though imported from afar, sell Ibr^vcry

little more than they cost upon the spot. They account for

it thus : a captain who has occasion to ballast Jjis ship, will

load it with^miirble ; if he wants wood for stowage, he’ will

buy it ; and, provided he lo.scs nothing by the bargain, he udll

think himself a gainer. Thus it is, that Holland has its^

quarries and its forests.

L/

* Ju'tin. 111). 4.1, cap,
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Farther, it happen so, that not only a commerce whjoh

hrlngs in nothing, shall h« useful ; hut even a losing trade

shall be henehAal. I havefiearcl it affirmetl in Ilollancl, that

the whale fishei^ iii gom^al dop.s nol an.swcr the expense : bnt

it must be obscrvccT, that the persons employed in building

the ships^ as also those who furnish the rigging and provisions,

arc jointly concerned in the fishery. Should they happen to

lose in the voyage, they have had a profit in fitting out the

vcs^sel. This commerce, in short, is a kind of lottery, and

every one is allured with the hopes of a prize. Mankind are

generally fond of gaming ; and. even the most prudent have no

aversion fo it, when the disagreeable circumstances attending

it, such as dissipation, anxiety, passion, loss of time, and even

of life (Hid fortu-.-'e, are concealed Irom their view.

CHAP. VII.

The of England, with respect to Commerce.

TPIE Tariff, or customs of England, are very unsettled,

with respect to other nations; they are changed, *?. sett^S

measure, with every parliament, either by taking off particular

duties, or by imposing new ones. They endeavour by these

means, still to preserve their independence. Supremely jealous

with respect to trade, they bind themselves but little by treaties,

and depend only on their own laws.

Other nations have made the interests of commerce, yield to

those of politics ; the English, on the contrary, have ever

made their political interests give way to those of commerce.

They kuow better than any other people upon earth, how
to vclue, at the same time, these three great advantages, reli-

gion, commerce, and liberty.

CHAP. VIII.

In what Ma'i.ner the economical Commerce has been sometimes

restrained.

IN several kingdoms, laws have been made extremely
proper to- humble the states that have entered into the econo-

mical ccmmcree. Thev have forbid their importing any
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merchaTidizes, nxcept the product of their rcspcr/i\'c countrio’s;

and have permitted them- to traffic, ^ly in vcsSel^s built in the

kingdom to which they brought their commodities.

It is necessary that the kingdom which impe/ses these laws

should itself he able easily to engage in commerce ; otherwise

it will, at least, be an equal sulFerer. It is mucli more
advantageous to trade with a commercial nation, whose profits

are moderate, and who are rendered in some sort dependent

by the affairs of commerce ; with a nation, whose larger view;/,

and -whose extended trade, enables them to dispose of their

superfluous merchandizes ; with a wealthy nation, who can

take off many of their commodities, and make them a ^quicker

return in specie ; with a nation under a kind of necessity to

be faithful, pacific from principle, and that scek^ to gain", and
not to conquer : it is much better, I say,’to trade witn such

a nation, than with others, their constant rivals, who will

never grant such great advantages.

CHAP. IX.

Of the Prohibition of Commerce,

IT is a true maxim, that one nation should never e.xclude

another from trading with it, except for very great reasons.

The Japanese trade only with two nations, the Chinese and
the Dutch. The Chinese* gain a thousand per ceiif upon
sugars, and sometimes as much by the goods they take in

exchange. -The Dutch make nearly the same profits. Every
nation that acts upon Japanese principles, must necessarily be

deceived
;

for it is competition which sets a just yalue on

merchandizes, and establishes the relation between them. '

Much less ought a state to lay Itself under an obligationhf
selling its manufactures only to a single natiCn, under a pre-

tpnee of their taking all at a certain price. The Poles, in

this manner, dispose of their corn to the city of Dantzick ;

and several Indian princes have made a like contract for their

spices with the Dutch. f These agreements arc proper oidy

for a poor nation, whose inhabitants are satisfied to forego

the hopc^ of enriching themselves, provided they can be seeijre

of a certain subsistence ; 'or for nations, whose slavery consists

either in rciiounchig the use of those things which nature has”

’* Du IIalde> vol. li. p. 170.

t Diis was first established byolie Porlugiieze. Fr. Pirai^'s Voyages,

thap. 15, part 2.
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given them, oV in being obliged to submit to a disadvanta^UE
commerce.

CHAP. X.

An Institution adapted to economical Commerce.

IN states that carry on an economical commerce, they have

luckilj»'establishcd banks, which by their credit, have formed

a new species of w ealth ; but it would be quite wrong to iu-

troduue theni->into governments whose commerce is founded

only iii luxury. The erecting of banks in countries governed

by an absolute mcSiarch, supposes money on the one side, and

on the other power ; that is, on the one hand, the means of

procuring every thing, without any pow'er ;
and on the other,

the' power, without any means of procuring at all. In a

government of this kind, none but the prince ever had, or can

have a treasure ; and wherever there is one, it no sooner be-

comes great, than it becomes the treasure of the prince.

For the same reason, all associations of merchants, in order

to carry on a particular commerce, are seldom propfi in-«n5oo-

lute governments. The design of these companies is, to give

to the wealth of private persons the weight of public riches.

But, in those governments, this weight can be found only in

the prince. Nay, they are not even always proper in states

engaged in economical commerce : for, if the trade be not so

great as to surpass the management of particulaa-persons, it“

is much better to leave it open, than, by e.xclusive privileges,

to restrain the liberty of coinmerce.

CHAP. XL

The same Subject continued,

'A FREE port may be established in the domuiions of,

states, whose commerce is economical. That economy in

the government, which always attends the frugality of indivi-

duals, is, if I may so express myself, the soul of its economi-
cal commerce. The loss it sustains with respect to customs.

It can repmr by drawing from the wealth and industry of the
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republic. But in a monarchy, a step of this J^ind must be
opposite to reason ; for it- could hrp no other effect, than to

ease luxury of the weight of taxes. ^This wopld be depriving

itself of the only advantage that luxury.> can pidcure, and of

the only curb which, in a constitution like this, it is capable^

of receiving.

CHAP. XII.

Of the Freedom of Commerce.

THE freedom of commerce is not a ^ower granted to

the merchants to do what they please : this would be more
properly its slavery. The constraint of the merchant, is not

the constraint of commerce. It is in the freest countries that

the merchant finds innumerable obstacles ; and he is never

less crossed by laws, than in a country of slaves.

England prohibits the exportation of her wool ; coals must
be brought by sea to the ca])ital ; no horses, except geldings,

are allowed to be exported ; and the vessels of her colonies,

trailing to’ Europe, must take in water in England.* Thp
English constrain the merchant, but it is in favoilr of commerce.

CHAP. XIII.

JV/iat it is that destroys this Liberty.

WHEREVER commerce subsists, customS'are established.

Cpmme’'^e is the exportation and importation of merchandizes,

with a view to the advantage of the state: customs are a cer-

tain right over this same exportation and importation, founded

also on the advantage of the state. Hence it becomes necessary,

that the state should be neuter between its customs and its

commere^ that neither of these two interfere with each other,

3nd then the inhabitants dnjoy a free commerce.

"The farming of the customs destroys commerce by its in-

»

* Act of navfgation, 1660 . It is ohly'm the time of war, Si?tt the

merchants of Boston and Philadelphia send their vessels directly to the

Mediterranean.
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justice^ and •.y'xations, as well as by tlio excess of tlie imposts;

but independent of this, 'y destroys it even more by tlie diffi-

culties that arise from it, i’nd by the fornialities it exacts. In
England, wHerc thcrcustoms arc managed by the king’s

officois, business is negotiated with a singular dc.xtcrity ; one

word of writing accomplishes the greatest affairs. The mer-
chant needs not lose an infinite deal of time; he has no occa-

sion for a particular commissioner, either to obviate all the

difficulties of the farmers, or to submit to them.

CHAP. XIV.

77ic Laws of Commerce cnnccrimig the Conjiscalion of Mer-
chandizes.

THE IMagua Charta of England forbids the seizing and
confiscating, in case of war, the effects of foreign merchants

;

except by tvay of reprisals. It is an lionour to tlic Englislt

nation, that they have made this one of the articles of their

liberty.

In the late war between Spain and England, jhejgiper
made a law tyhieh punished with death those wno brought

English merchandizes into the dominions of Spain ; and the

same penalty on those who carried Spanish merchandiSes into

England.* An ordinance like this, cannot, I believe, find a

precedent in any laws, but those of Japan. It equally shocks

huma'nity, the spirit of commerce, and the harmony which

ought to subsist in the proportion of penalties ; ’it confounds

all our ideas, making that a crime against the state which is

tlje only violation of civil polity.

CHAP. XV.

Cf seizing the Persons of Merchants

.

SOLON made a law, that the Athenians should po longer

seize the body for civil debts.f This law hr reCeiVed froffi

Egypt. It had bee.i made by jBoccorfs, and renewed byAcsostr(s.:j;

' Published 111 Cadizfiu iMarcli, 1740.

Vlutarch, in bis Treatise ugrinst. lending vpm vsnry.

; Diodorus, book 1, pari ii, chap. d.
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'This law is cxtvcmcly good, with respccl to ^ho generality

of^civil af&ir.s; but there is sufficig.t reason fior jts not being-

observed ill those ofcommerce.'^ For, as merchants arc obliged

to intrust large sums, fircquciitly for a %ery shoii lime, and to

pay money as well as to receive it, there is a necessity, that

the debtor should constantly fulfil his engagements at the time

prefixed ; and hence it becomes necessary to lay a constraint

on his person.

In affairs relating to common civil contracts, the law ough't

not to permit the seizure of the person ; because the liberty

of one citizen is of greater importance to the pub'-c, than the

case or prosperity of another. But in convci- jons ’derived

from commerce, the law ought to consider tlic-public jiros-

perity, as of greater importance than the liberty of a citizen;

which, however, does not hinder the restrictiChs and limitations

that humanity and good policy demand.

CHAP. XVI.

jin exccflent Law.

ADMIRABLE is that law of Geneva which excludes

frem ttie magistracy, and even from the admittance into the

great council, the children of those who have lived or died

insolvent, except they have discharged their father’s debts.

Tt has this.effect ;
it gives a confidence in the merchants, in

the magistrates, and in the city itself. There the credi^, of

the individual has still all the weig-ht of public credit.
"

CHAP. XVH.

ji Law of Rhodes,

THE^ inhabitants of Rhodes went farther. Sexius Empi-
ricus observes,!' thgt amodg those people, a son could not be

t * The Greek legislators were filame, in preventing .the atfec^and
plough of any rrjnn from being taken in pledge, and yet permitting the
taking of the man himself. Diodinvs, hook 1, part ii, chap. g.

) llypotiposos, hook 1, chap. 14.
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excused froi^x paying his father’s debts, by renouncing the

succession. ^Pbis law offRhodes was calculated for a republic,

founded on comiperce. Now, I am inclined to think, that

reasons drawn^from commerce itself should make this limita-

tion, that the debts contracted by the father, since the son’s

entering into commerce, should not affect the estate or property

acquired by the latter. " A merchant ought a'ways to know
his obligations, and to square his conduct by his circumstances

and present fortune.

CHAP. XVIII.

Of the Jtitlga of Commerce.

XENOPHON, in his book of Revenues, would have rc-

warUs given to those overseers of commerce, who dispatched

the causes brought before them with the greatest expedition.

He was sensible of the need of our modern jurisdiction of a

consul.

The affairs of commerce are but little suscgptib^e^ oi'’

formalities. They arc the actions of a day, and are every

day followed by others of the same nature. Hence it becomes

necessary, that every day they should be decided. '‘It is

otherwise with those actions of life, which have a principal

influence on futurity, but rarely happen. We seldom marry
more than once : deeds and wills are not the work of every

day ; we are but once of age.

Plato * says, that in city where there is no maritime

commerce, there ought not to be above half the number ofcivil

laws : this is very true. Commerce brings into the same
country different, kinds of people ; it introduces also a great

number of contracts, and species of wealth, with various ways
of acquiring it.

® “

Thus in a trading city, there are few'er judges, and more
laws.

* On Laws, book 8.
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CHAP. 7AX.

That a Priilte ought not to engage himself in Commerce.

THEOPHILUS * seeing a vessel laden with merchan-

dizes for his wife, Theodora, ordered it to be burnt. “ I am
Emperorf said he, “ and you make me the master of a galley:,

by what means shall these poor inen gain a livelihood, if we take

their trade out of their hands ?” 'de might have added ; who
shall set hounds to us, if we monopolize all to ourselvo ? who
shall oblige us to fulfil our engagements ? our cr irtiers will

follow our example ; they will be more gree ’y, and more

unjust than we: the people have some confidence in our jus-

tice, they will have none in our opulence ; all these numerous

duties, the cause of their wants, are certain proofs of ours.

CHAP. XX.

The same Subject continued.

)

WHEN the Portugueze and Castilians bore sway in the

East Indies, commerce had such opulent branches, that their

princes did not fail to seize them. This ruined their settle-

ments in those parts of the world.
^

' The vicproy of Goa granted exclusive privileges to parti-

cular persons. The people had no confidence in these men ;

and the commerce declined, by the- perpetual change of those

^o whom it was intrusted ; nobody took care to improve it, or

to leave it entire to his successor. In short, the profit centered

in a few hands, and was not sufiSeiently extended.

CHAP. XXI.

the Commerce of the Nobility in a Monarchy.

IN a monarchical governmeiy;, it is contrary to the spirit of

commerce, tl^t any of the*' nobility should be' merSiants.
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“ This,” sai the crapcrois Ilonorius and Theodosius^'

would be pcriiicinus to c'tici ; and would remove ihe facility

of buying and selling betis^ii the merchants and the plchcians.'’

It is contn'.y to the spirit of monaicliy, to admit the

nobility into commerce. The custom ol’ .sufi’ering the nobility

of England to trade, is one of those tilings which has tliL-re

mostly contributed to weaken the monarchical government.

CHA-P. XXII.

A si7ignlar Rejleclion.

PEliSONS, struck v, ith the practice of some states, Imagine,

that in Franco they ought to make laws to engage the nobility

to enter into commerce. But these laws would he the means
of destroying the nobility, without being of any advantage to

trade. The practice of this country is extremely wise ; mer-

chants are not nobles, though they may become so : they have

the hopes of obtaining a degree of nobility, unattended with

its actual inconveniencies. There is no surer way of lieing

advanced above their profession, than to manage i£ weli,-

with success; the consequence of which is generally an alnucnt

fortune.

Laws which oblige every one to continue in his profjssion,

and to devolve it to his children, neither are, nor can he of

use in any but despotic kingdoms; where nobody either can,

or ought to have emulation.f

Let none say, that every one will succeed better in His

profession, when he cannot change it for another ; I say, that

a person will succeed best, when those who have excelled, hope

tojirise to another.

The possibility of purchasing honour with gold, encourages

many merchants to put themselves in circumst.anccs by which

they may attain it. I do not take upon me, to exandne thr?.

justice of thus bartering for money the price of virtue. There
are governments, where this may be very useful.

In France, the dignity of the long robe, which places those

t.ho wear it, between the great nobility and the people, and
without having such shining honours as the former, -has all^

'heir privileges ; a dignity which, while tb is body, the depo-
sitary of the laws, is encircled with glory, leaves the private

Leg. Nobiliores, Cod. de Comm, ''t leg. uU. de i-escind. vendit.

t This IS actuallv veiv often llie case in such covcinmerit,.
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members in a nieflincrity of fortune; a digj.ty, in which
mere are no other means of distinction, but

, by a superior
capacity and virtue, yet which stilV leaves in view one much
more illustrious; the warlhce nobility likewise, who conceive,
that whatever degree of wealth they are possessed of, they may
^ill increase their fortunes ; who are ashamed of augmenting,
if they begin not with dissipating their estates ; who always
serve their prince with their whole capital stock; and when
that is sunk, make room for others, who follow their example

;

who take the field, that they may never be reproached with
not having been there

; who, when they can no longer hope
for riches, live in expectation of honours; and when they have
not obtained the latter, enjoy the consolation r having ac-
quired glory : all these things together, have .lecessaril^ con-
tributed to augment the grandeur of this ’ kingdom

; and, if
for two or three centuries it has been incessantly increasing in
power, this must be attributed not to fortune, who was never
famed for constancy, but to the goodness of its laws.

CHAP. XXIII.

To what Natmts Cmnmerce is prejudicial.

RICHES consist either in lands, or in moveable effects.

*Th^ soil (ff^very country is commonly possessed by the natives.

The laws of most states render foreigners unwOling to pur-

chase their lands ; and nothing blit the presence of the owner

improves them : this kind of riches, therefore, belongs to evgry

state in particular. But moveable effects, as money, notes,

bills of e.xchange, stocks in companies, vessels, and, in fine,

njl merdhandizes, belong to the whole world in general ; in

this respect, it is composed of but one single state, of which

all file societies upon earth are members. The people who
possess more of these moveable effects than any other on the

globe, are the most opulent. Some states have an immeDj;>-

quantit)^ acquired by their commodities, by tbd labour jaf

their mechanics, Ijy their industry, by their discoveries, anff

even by chance. The avarice of nations idakes them quarrel

for the moveables of the whole ^mii;erse. If tve »ould-‘fi3d a

state so unlftppy, as to be deprived of the efiects of other j

countries, and at the same tiinc of almost aU its own, the prq-
'

VOL. I. z
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prietors of ivould be only planters to foreigners.

This state, wonting all, ctni^ acquire nothing ;
therefore, i^

would be much better for tli^ inhabitants not to have the least

commerce with *hny nation upon earth ; for commerce, in these

circumstances, must necessarily lead them to poverty.

A country that constantly exports fewer manufactures, or

commodities, than it receives, will soon find the,,balancc sink-

ing ; it will receive less and less, until failing into extreme

pcT'erty, it will receive nothing at all.

In trading countries, the specie, which suddenly vanishes,

quickly returns; because those nations that have received it,

are its debtors ; but it never returns into those states of which

we have Jusl been speaking, because those who have received

it, owe them ne hing.

Poland will serve us for an example. It has scarcely any

of those things which wc call the moveable effects of the uni-

verse, except corn, the produce of its lands. Some of the lord.s

possess entire proidnces; they oppress the husbandmen, in

ordcl'to have greater quantities of corn, which they send to

strangers, to procure the superfluous demands of luxury. If

Poland had no foreign trade, its inhabitants would be more
happy. The grandees, who would have only their corn,

would give it to their peasants for subsistence ; as their ...
',T-

extensive estates would become burthensome, they would divide

them amongst their peasants ; every one would find shins or wool

In their herds or flocks, so that they would no longer be cit an

immense expense in providing clothes ; the great, who are

ever fond of luxury, not being able to find it but in their own
country, would encourage the labour of the poor. This
nation, I affirm, would then become more flourisEiwg, at lea^l

if it did not become barbarous ; and this the laws might easily

prevent. -*

Let us next consider Japan. The Vast quantity of what*^

they receive, is the cause of the vast quantity of rtiorehandiaes

they send abroad. Things arc thus in as nice an equilibrium,

as if the importation and exportation were but small. Pesidcs..,

this kind of exuberance in the state is productive of a thousand

advantages ; there is a greater consumption, a greater quantity

of those things on which the arts are exercised
;
moio- men

.v'^nloycd, and more numerous means of acquiring power

;

exigencies rnay also happen, that require a speedy assistance,
^

which so opulent a state can better afford thr.n any other. It

is difficult for a country to avoid having superfluities ; but it is

the nature of commerce to render the superfluous useful, and
the useful necessary. The state will be, thercibre, able to

afford necessaries to a much greater number of subjects.
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_
JL't Us say, then, that it is not those 'nat/ons wio have ne«i4

of notL.’ig, that must lose by trade; it is those ’jAo have need

of every thing. It is not such y'ople as h^ve>a sufficiency

within themselves, but those who are most in. want, that,will

find an advantage in putting a stop to ’all conftnercial inter-

jeourse.
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