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COMMENTARIES
ON THE

LAWS OF ENGLAND.

BOOK THE FOURTH.

oF PUBLIC WRONGS.

CHAPTER THE FIRST.

OF THE NATURE OF CRIMES; AND
THEIR PUNISHMENT.

of thefe Commentaries; which treats of public
wrongs, or crimes and mifdemenors. For we may re-
member that, in the beginning of the preceding volume?,

wrongs were divided into two fpecies: the one private, and

the other public. Private wrongs, which are frequently

termed civil injuries, were the fubject of that entire book :

we are now therefore, laftly, to proceed to the confideration

of public wrongs, or crimes and mifdemefnors; with the

means of their prevention and punithment. In the purfuit

of which fubject I fhall confider, in the firit place, the

general nature of crimes and punithments; fecondly, the

perfons capable of committing crimes; thirdly, their feveral

degrees
* Book Ill. ch. I.

Voz, IV. B



PUBLIC

degrees of guilt, as principals, or acceflaries; fourthly, the

feveral fpecies of crimes, with the punifhment annexed to

each by the laws of England; fifthly, the means of prevent-

ing their perpetration; and fixthly, the method of inflicting

thole punilhments, which the law has annexed to each feve-

FIRST, as to the general nature of crimes and their pu-

in every country the code of criminal law; or, as it is more
ufually denominated with us in England, the doctrine of the
pleas of the crown; fo called, becaufe the king, in whom cen-
ters the majefty of the whole community, is fuppofed by the
law to be the perfon injured by every infraction of the pub-
lic rights, belonging to that community, and is therefore in
all cafes the proper profecutor for every public offence b.

THe knowledge of this branch of jurifprudence, which
teaches the nature, extent, and degrees of every crime, and
adjufts to it it's adequate and neceffary penalty, is of the
utmoft importance to every individual in the ftate. For (as
a very great malter of the crown law has obferved upon.
a fimilar occafion) no rank or elevation in life, nu uprightnefs
of heart, no prudence or circumfpection of conduct, hould
tempt a man to conclude, that he may not at fome time or

other be deeply interefted in thefe refearches. The infirmi-

ties of the beft among us, the vices, and ungovernable paf-

fions of others, the infability of all human affairs, and the

numberlefs unforedeen events, which the compais of a day

may bring forth, will teach us (upon a moment's reflection)

that to know with precifion what the laws of our country

have forbidden, and the deplorable confequences to which a

wilful difobedience may expofe us, is a matter of univerfal

concern.

In proportion to the importance of the criminal law, ought

alfo to be the care and attention of the legiflature in properly

• See Vol. I. p. 268. • Sir Michael Foster, prof. to rep.
forming

2 Book IV..

ral crime and mifdemefnor.

nithment; the dilculhon and admeafurement of which forms
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forming and enforcing it. It fhould be founded upon prin-
ciples that are permanent, uniform, and univerfal; and al-
ways conformable to the dilates of truth and jultice, the
feelings of humanity, and the indelible rights of mankind:
though it fometimes (provided there be no tranfgreffion of
thefe external boundaries) may be modified, narrowed, or en-
larged, according to the local or occafional neceffities of the
Itate which it is meant to govern. And yet, either from a
want of attention to thefe principles in the firft concoction
of the laws, and adopting in their ftead the impetuous dic-
tates of avarice, ambition, and revenge; from retaining the
difcordant political regulations, which fuccellive conquerors
or factions have eftablifhed, in the various revolutions of

government; from giving a lafting efficacy to fanctions that

were intended to be temporary, and made (as lord Bacon

exprefles it) merely upon the fpur of the occafion; or from,

laftly,, too haltily employing fuch means as are greatly dif-

proportionate to their end, in order to check the progrels

of fome very prevalent offence: from fome, or from all, of

thefe caufes, it hath happened, that the criminal law is in

every country of Europe more rude and imperfect than the

civil. I thall not here enter into any minute enquiries con-

cerning the local conftitutions of other nations: the inhu-

manity and miltaken policy of which have been fufficiently

pointed out by ingenious writers of their own. But even

with us in England, where our crown law is with juftice

fuppoled to be more nearly advanced to perfection; where

crimes are more accurately defined, and penalties lefs uncer-

tain and arbitrary; where all our accufations are public, and

our trials in the face of the world; where torture is unknown,

and every delinquent is judged by fuch of his equals, againft

whom he can form no exception nor even a perfonal dillike ;

- even here we fhall occafionally find room to remark fome

particulars that feem to want revifion and amendment.

Thefe have chiefly arifen from too fcrupulous an adherence

to fome rules of the antient common law, when the reafons

have ceafed upon which thofe rules were founded; from not

repealing

Ch. 1. 3

• Baron Montefquieu, marquis Beccaria, &c.

B z
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repealing fuch of the old penal laws as are either obfolete or
abfurd; and from too little care and attention in framing
and paffing new ones. The enacting of penalties, to which
a whole nation fhould be fubject, ought not to be left as
a matter of indifference to the pallions or interefts of a few,
who upon temporary motives may prefer or fupport fuch a
bill; but be calmly and maturely confidered by perfons who
know what provifions the laws have already made to remedy
the mifchief complained of, who can from experience fore-
fee the probable confequences of thofe which are now pro-
pofed, and who will judge without palion or prejudice how
adequate they are to the evil.. It is never ufual in the houfe
of peers even to read a private bill, which may affect the
property of an individual, without firft referring it to fome
of the learned judges, and hearing their report ziereon.

And furely equal precaution is neceflary, when laws are to

be eftablithed, which may affect the property, the liberty,

and perhaps even the lives of thoufands. Had fuch a refer-

ence taken place, it is impoffible that in the eighteenth cen-

tury it could ever have been made a capital crime, to break

down (however malicioufly) the mound of a fithpond, where-

by any fith thall efcape; or to cut down a cherry-tree in an

orchard. Were even a committee appointed but once in an

hundred years to revife the criminal law, it could not have
continued to this hour a felony, without benefit of clergy, to
be feen for one month in the company of perfons who call
themfelves or are called Egyptians & (1).

• It is true, that thefe outrageous penalties, being feldom
or never inflicted, are hardly known to be law by the public :

[ 5 ] but that rather aggravates the mifchief, by laying a Inare for
the unwary. Yet they cannot but occur to the obfervation
of any one, who hath undertaken the tafk of examining the

(1) The 5 Eliz. c. 20., which introduced this crime and its

great

Book IV.

• See Vul. II. p. 335. & Stat. 5 Eliz. co 20.

• Sta69 Geol.c. 22. 31 Geo.11. C. 420

fevere punifhment, is repealed by the 23 Geo. III. c. 51.
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great outlines of the Englith law, and tracing them up to
their principles: and it is the duty of fuch a one to hint them

with decency to thofe, whole abilities and ftations enable

them to apply the remedy. Having therefore premifed this

apology for fome of the enfuing remarks, which might other-

wife feem to favour of arrogance, I proceed now to confider

(in the firft place) the general nature of crimes.

I. A cRIMe, or mifdemelnor, is an act committed, or

omitted, in violation of a public law, either forbidding or

commanding it. This general definition comprehends both

crimes and mildemeinors; which, properly peaking, are

mere fynonymous terms; though, in common ufage, the word

« crimes" is made to denote fuch offences as are of a deeper

and more atrocious dye; while fmaller faults, and omillions

of lefs confequence, are comprifed under the gentler names

The diftinction of public wrongs from private, of crimes

and mifdemenors from civil injuries, feems principally to

confift in this: that private wrongs, or civil injuries, are an

infringement or privation of the civil rights which belong to

individuals, confidered merely as individuals: public wrongs,

or crimes and mifdemefnors, are a breach and violation of

the public rights and duties, due to the whole community,

confidered as a community, in its focial aggregate capacity.

As if I detain a field from another man, to which the law

has given him a right, this is a civil injury, and not a

crime: for here only the right of an individual is con-

cerned, and it is immaterial to the public, which of us

is in poffeflion of the land: but treafon, murder, and

robbery are properly ranked among crimes; fince, be-

fides the injury done to individuals, they ftrike at the

tradiftinction to felony, and mildemeanours comprehend all in-

dictable oftences, which do not amount to felony ; as perjury, bat-

tery, libels, contpiracies, attempts and folicitations to commit

felonies, &c.

very

Ch. 1. 5

of " mifdemefnors" only (2).

(2) In the Englith law, mifdemeanour is generally ufed in con-

B 3
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very being of fociety, which cannot pofibly fubfift,

where actions of this fort are fuffered to efcape with im-

(3) The dittinction between public crimes and private injuries

feems entirely to be created by pofitive laws, and is referable only

to civil inftitutions. Every violation of a moral law, or natu-

ral obligation, is an injury, for which the offender ought to make

retribution to the individuals who immediately lufter from it; and

it is alfo a crime for which he ought to be punilhed to that extent,

which would deter both him and others from a repetition of the
offence. In pofitive laws thofe acts are denominated injuries, for

which the legiflature has provided only retribution, or a compenfa-

tion in damages: but when from experience it is difcovered that

this is not fufficient to refrain within moderate bounds certain
clafles of injuries, it then becomes neceffary for the legillative
power to raile them into crimes, and to endeavour to reprefs them
by the terror of punithment, or the fword of the public magiftrate.

The word crime has no technical meaning in the law of Eng-
land. It feems, when it has a reference to pofitive law, to com-
prehend thoe acts, which fubject the offender to punihment.

When the words high crimes and mifdemefnors are ufed in pro-
fecutions by impeachment, the words high crimes have no definite
fignification, but are ufed merely to give greater folemnity to the
charge.

When the word crime is ufed with a reference to moral law,
it implies every deviation from moral rectitude. Hence we fay,
it is a crime to refufe the payment of a juft debt; it is a crime
wilfuliy to do an injury to another's perfon or property without
making him a fatisfaction.

To deltroy another's property wilfully, without making the
owner a compenfation, is, in all cafes, a worfe crime in reafon than
theft; becaufe the individual deprived of his property fuffers
precifely the fame injury, and the public lofes the benefit of that
property, which contributes to the fupport of no one; and he,
who does the injury, has not the temptation of him who fteals to
fupply his wants. In the cale of thofe actions whichare only
civil injuries, and to which no legal punihment is anpexed, the

law has fuppoled that retribution will be fufficient to deter the

commition of them.

But

5 BooK IV.

punity (3)-
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In all cafes the crime includes an injury; every public

offence is alfo a private wrong, and fomewhat more; it af-

fects the individual, and it likewite affects the community.

Thus treafon in imagining the king's death involves in it

confpiracy againft an individual, which is alfo a civil in-
jury; but, as this fpecies of treafon in its confequences prin-
cipally tends to the diffolution of government, and the de-
truction thereby of the order and peace of fociety, this de-
nominates it a crime of the higheft magnitude. Murder

is an injury to the life of an individual; but the law of

fociety confiders principally the lofs which the ftate fuftains
by being deprived of a member, and the pernicious example
thereby fet for others to do the like. Robbery may be
confidered in the fame view: it is an injury to private pro-

perty; but were that all, a civil fatisfaction in damages

might atone for it: the public mifchief is the thing, for the

prevention of which our laws have made it a capital offence.

In thele grofs and atrocious injuries the private wrong is

fwalowed up in the public: we feldom hear any mention

made of fatisfaction to the individual; the fatisfaction to the

community being fo very great. And indeed, as the public

crime is not otherwife avenged than by forfeiture of life and

property, it is impoflible afterwards to make any reparation
for the private wrong: which can only be had from the
body or goods of the aggreflor. But there are crimes of an
inferior nature, in which the public punifhment is not fo

fevere, but it affords room for a private compenfation alfo;

But the wilful and malicious deftruction of another's property by
fre, in many cales, is punilhed with death; fo alfo is the malici-
ous killing and maiming of another's cattle : yet thefe deteftable
and diabolical acts were not crimes by the common law of Eng-
land; but experience difcovered the neceffity of rendering them
fubjeet to public and fevere punilhment. See p. 244, polt.

Yet to let fire to a field of ripe ftanding corn is ftill only a
private injury, though this is an act which firshes at the very being

of jociety, but the legillature have not yet found it neceflary to

reprels it by the terror of penal laws.

and

Ch. 1.

1B 4
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and herein the diftinction of crimes from civil injuries is

very apparent. For inftance; in the cafe of battery, or

beating another, the aggreffor may be indicted for this at

the fuit of the king, for difturbing the public peace, and

be punifhed criminally by fine and imprifonment; and the

party beaten may alfo have his private remedy by action

of trefpals for the injury which he in particular fuftains,

and recover a civil fatisfaction in damages. So alfo, in

cafe of a public nuifance, as digging a ditch acrofs a high-

way, this is punifhable by indiftment, as a common offence
to the whole kingdom and all his majefty's fubjects; but if
any individual fuftains any fpecial damage thereby, as laming
his horfe, breaking his carriage, or the like, the offender
inay be compelled to make ample fatisfaction, as well for the
private injury as for the public wrong.

Upon the whole, we may obferve that in taking cogni-

zance of all wrongs, or unlawful acts, the law has a double

view: viz. not only to redrefs the party injured, by either

reftoring to him his right, if pofible; or by giving him an

equivalent; the manner of doing which was the object of

our enquiries in the preceding book of thefe Commentaries;

but alfo to fecure to the public the benefit of fociety, by

preventing or punithing every breach and violation of thofe

laws, which the fovereign power has thought proper to efta-
blith for the government and tranquillity of the whole. What
thofe breaches are, and how prevented or punifhed, are to be
confidered in the prefent book.

II. THe nature of crimes and mifdemefnors in general be-

ing thus afcertained and diftinguilhed, I proceed, in the next

place, to confider the general nature of punifoments: which
are evils or inconveniences confequent upon crimes and
mildemeinors; being devifed, denounced, and inflicted by
human laws, in confequence of difobedience or mifbehaviour

in thofe, to regulate whofe conduct fuch laws were reipec-

tively made. And herein we will briefly confider the power,

the end, and the meafure of human punifhment.

[7]

6 Book IV.

I. As
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I. As to the power of human punithment, or the right of

the temporal legillator to inflict difcretionary penalties for

crimes and mifdemefnorsh. It is clear, that the right of

punithing crimes againft the law of nature, as murder and

the like, is in a ftate of mere nature vefted in every indivi-

dual. For it muft be vefted in fomebody; otherwife the

laws of nature would be vain and fruitlefs, if none were em-

powered to put them in execution: and if that power is

vefted in any one, it muft alfo be veited in all mankind;

fince all are by nature equal. Whereof the firft murderer [ 8 ]

Cain was fo fenfible, that we find him' exprefling his ap-

prehentions, that whoever hould find him would flay him.

In a fate of lociety this right is transterred from individuals

to the fovereign power; whereby men are prevented from

being judges in their own caufes, which is one of the evils

that civil government was intended to remedy. Whatever

power therefore individuals had of punithing offences againft

the law of nature, that is now vefted in the magiftrate alone ;

who bears the fword of juftice by the confent of the whole

community. And to this precedent natural power of indi-

viduals muft be referred that right, which fome have argued

to belong to every fate, (though, in fact, never exercifed

by any,) of punifhing not only their own fubjects, but alfo

foreign ambaffadors, even with death itfelf; in cafe they

have offended, not indeed againft the municipal laws of the

country, but againft the divine laws of nature, and become

hable thereby to forfeit their lives for their guilt

As to offences merely againft the laws of fociety, which

are only mala probibita, and not mala in fe; the temporal

magiftrate is alfo empowered to inflict coercive penalties for

fuch trangrellions: and this by the confent of individuals ;

who, in forming focieties, did either tacitly or exprefsly in-

veft the fovereign power with the right of making laws, and

of enforcing obedience to them when made, by exercifing,

upon their non-obfervance, feverities adequate to the er i.

The lawfulnefs therefore of punihing fuch criminals is

* See Vol. 1. p. 257-
founded

Ch. I. 7

1 See Grotius, de j. b. 5 p. 1.2, 6. 20. i Gen. iv. 14.
Puffendorf, L. of Nat. & N. b. 8. c.3.
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founded upon this principle, that the law by which they fuf-

fer was made by their own confent; it is a part of the ori-

ginal contract into which they entered, when firit they

engaged in fociety; it was calculated for, and has long con-

tributed to, their own fecurity.

This right therefore, being thus conferred by univerfal

confent, gives to the ftate exactly the fame power, and no

more, over all its members, as each individual member had

[ 9 ]naturally over himfelf or others. Which has occafioned

fome to doubt, how far a human legillature ought to inflict

municipal law only, and not againft the law of nature:

fince no individual has, naturally, a power of inflicting death

upon himfelf or others for actions in themfelves indifferent.

With regard to offences mala in'fe, capital punifhments are

in fome inftances inflicted by the immediate command of God

himfelf to all mankind; as in the cafe of murder, by the

precept delivered to Noah, their common anceftor and re-

" his blood be thed!" In other infances they are inflicted

after the enample of the Creator, in his politive code of laws

for the regulation of the Jewith republic: as in the cafe of

the crime againft nature. But they are fometimes inflicted

without fuch exprefs warrant or example, at the will and

difcretion of the human legillature; as for forgery, for theft,
and fometimes for offences of a lighter kind. Of thele we
are principally to fpeak; as thefe crimes are, none of them,
offences againft natural, but only againft focial rights; not
even theft itfelf, unlefs it be accompanied with violence to
one's houfe or perfon: all others being an infringement of
that right of property, which, as we have formerly feen ",
owes its origin not to the law of nature, but merely to civil

(4) It is ftrange that the learned Judge's conclufion, viz. that
theft itfelf is not an offence againft natural rights, did not lead him

to

8 Book IV.

capital punihments for pofitive offences; offences againft the

prefentative, " whofo fheddeth man's blood, by man fhall

fociety (4).
' Gen. is. G. m. Book II. c. 1.
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The practice of inflicting capital punihments, for of-

fences of human inftitution, is thus juftified by that great

and good man, fir. Matthew Hale": " when offences grow

« enormous, frequent, and dangerous to a kingdom or itate,

« deftructive or highly pernicious to civil focieties, and to
" the great infecurity and danger of the kingdom or it's in-

" habitants, fevere punithment and even death itfelf is
" neceflary to be annexed to laws in many cafes by the pru-
« dence of lawgivers." It is therefore the enormity, or dan-
gerous tendency, of the crime that alone can warrant any
earthly legiflature in putting him to death that commits it.
It is not it's frequency only, or the dificully of otherwife [ 10 ]
preventing it, that will excufe our attempting to prevent it
by a wanton effufion of human blood. For, though the end
of punilhment is to deter men from offending, it never can
follow from thence, that it is lawful to deter them at any

rate and by any means; fince there may be unlawful me-

thods of enforcing obedience even to the jufteft laws. Every

humane legiflator will be therefore extremely cautious of

eftablithing laws that infiet the penalty of death, efpecially

for flight offences, or fuch as are merely pofitive. He will

expect a better reafon for his fo doing, than that loofe one

which generally is given; that it is found by former expe-
rience that no lighter penalty will be effectual. For is it found
upon farther experience, that capital punifhments are more
effectual? Was the valt territory of all the Ruffias worfe
regulated under the late emprefs Elizabeth, than under her

to fufpect the fallacy of the pofition, that the right of property
owes its origin not to the law of nature, but merely to civil fociety,
which he has alfo advanced in a former volume, (2 vol. p. 11.) and
which I have there prefumed to controvert. If theft be not a vio-
lation of the law of nature and reafon, it would follow that there

Ibos balt not fleal, is certainly one of the firt precepts both of
nature and religion.

more

Ch. I.

• 1 Hal. P. C. I3.

is no moral turpitude in dihonefty. " Non igitur magis eft contra
« naturam morbus aut egeftas aut quid hujufmodi quam detratio
« aut appetitio alieni." Cic.



PUBLIC

more fanguinary predeceflors? Is it now, under Catherine II.,

that neither of thefe illultrious princefles have, throughout
their whole adminiftration, inflicted the penalty of death :
and the latter has, upon full perfuafion of it's being ufelefs,
nay even pernicious, given orders for abolithing it entirely
throughout her extenfive dominions". But indeed, were

capital punifhments proved by experience to be a fure and

effectual remedy, that would not prove the neceffity (upon

which the juftice and propriety depend) of inflicting them

upon all occafions when other expedients fail. I fear this

reafoning would extend a great deal too far. For inftance,

the damage done to our public roads by loaded waggons is

univerfally allowed, and many laws have been made to pre-

vent it; none of which hare hitherto proved effectual. But

it does not therefore follow that it would be juft for the le-

giflature to inflict death upon every obitinate carrier, who
defeats or eludes the provihion of former fatutes. Where
the evil to be prevented is not adequate to the violence of
the preventive, a fovereign that thinks ferioufly can never

nity. To fhed the blood of our fellow-creature is a matter

that requires the greateft deliberation and the fulleft con-
riction of our own authority: for life is the immediate gift
of God to man; which neither he can relign, nor can it be
taken from him, unlefs by the command or permition of

him who gave it; either exprefsly revealed, or collected from

the laws of nature or fociety by clear and indifputable de-

I wouLd not be underftood to deny the right of the legif-

lature in any country to enforce it's own laws by the death
of the tranfgreflor, though perfons of fome abilities have
doubted it; but only to fuggeft a few hints for the confider-
ation of fuch as are, or may hereafter become, legillators.
When a queltion arifes, whether death may be lawfully in-

•Grand infructions for framing a new code of lais for the Ruffian empire,
§210.

flicted

10 BooK IV.

Jefs civilifed, lefs focial, lefs fecure? And yet we are affured,

[ 11 ] jultify fuch a law to the dietates of confcience and huma-

montration.
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flicted for this or that tranfgreflion, the wifdom of the laws

muft decide it: and to this public judgment or decifion all

private judgments muft fubmit; elfe there is an end of the
firft principle of all fociety and government. The guilt of
blood, if any, muft lie at their doors, who mifinterpret the
extent of their warrant; and not at the doors of the fubject,

who is bound to receive the interpretations that are given by

the fovereign power.

2. As to the end or final caufe of human punithments:

This is not by way of atonement or expiation for the crime
committed; for that muft be left to the juft determination

of the Supreme Being: but as a precaution againft future

offences of the fame kind. This is effected three ways: either

by the amendment of the offender himfelf; for which pur-

pofe all corporal punihments, fines, and temporary exile or

imprifonment are inflicted: or, by deterring others by the

dread of his example from offending in the like way, " ut

" perveniat;" which gives rife to all ignominious punith-
ments, and to fuch executions of jultice as are open and
public: or laftly, by depriving the party injuring of the [ 12 ]
power to do future mifchief; which is effected by either

putting him to death, or condemning him to perpetual con-
finement, flavery, or exile. The fame one end, of prevent-
ing future crimes, is endeavoured to be anfwered by each of
thefe three fpecies of punihment. The public gains equal
fecurity, whether the offender himfelf be amended by whole-
lome correction, or whether he be difabled from doing any
farther harm: and if the penalty fails of both thefe effects,
as it may do, ftill the terror of his example remains as a
warning to other citizens. The method however of inflicting
punifhment ought always to be proportioned to the particu-
lar purpole it is meant to ferve, and by no means to exceed
it: therefore the pains of death, and perpetual difability by

exile, lavery, or imprifonment, ought never to be inflicted,

but when the offender appears incorrigible: which may

be

Ch. 1. I I

« poena (as Tully" exprefles it) ad paucos, metus ad omnes,

" Pro Gluentio, 16.
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be collected either from a repetition of minuter offences; or
from the perpetration of fome one crime of deep malignity,
which of itfelf demonitrates a difpofition without hope or
probability of amendment: and in fuch cafes it would be
cruelty to the public to defer the punifhment of fuch a cri-
minal, till he had an opportunity of repeating perhaps the

3. As to the meafure of human punithments. From what

has been obferved in the former articles we may collect,

that the quantity of punihment can never be abfolutely de-
termined by any ftanding invariable rule; but it muft be
left to the arbitration of the legiflature to inflict fuch penal-
ties as are warranted by the laws of nature and fociety, and
fuch as appear to be the beft calculated to anfwer the end of
precaution againft future offences.

Hence it will be evident, that what fome have fo highly
extolled for its equity, the lex talionis, or law of retaliation,
can never be in all cafes an adequate or permanent rule of
punifhment. In fome cafes indeed it feems to be dictated by

natural reafon; as in the cafe of confpiracies to do an injury,

or falfe accufations of the innocent: to which we may add

[ 13 ] that law of the Jews and Egyptians, mentioned by Jofephus
and Diodorus Siculus, that whoever without fufficient caufe

was found with any mortal poifon in his cultody, hould

himfelf be obliged to take it. But, in general, the differ-

ence of perfons, place, time, provocation, or other circum-

Ptances, may enhance or mitigate the offence; and in fuch

cales retaliation can never be a proper meafure of juftice. If

a nobleman ftrikes a peafant, all mankind will fee, that if a

court of jultice awards a return of the blow, it is more than

a juft compeniation. On the other hand, retaliation may,

fometimes, be too eafy a fentence; as, if a man malicioudy -

hould put out the remaining eye of him who had loft one

before, it is too flight a punilhment for the maimer to lofe

only one of his: and therefore the law of the Locrians,

which demanded an eye for an eye, was in this inftance ju-

Book IV.

worft of villanies..

dicioufly



WRONGS.

dicioufly altered by decreeing, in imitation of Solon's laws"
that he who ftruck out the eye of a one-eyed man, hould
lofe both his own in return. Befides, there are very many
crimes, that will in no fhape admit of thefe penalties, with-
out manifeft abfurdity and wickednefs. Theft cannot be
punithed by theft, defamation by defamation, forgery by for-
gery, adultery by adultery, and the like. And we may add,
that thofe infances, wherein retaliation appears to be ufed,
even by the divine authority, do not really proceed upon the
rule of exact retribution, by doing to the criminal the fame
hurt he has done to his neighbour and no more; but this
correlpondence between the crime and punifhment is barely
a confequence from fome other principle. Death is ordered .
to be punithed with death; not becaufe one is equivalent to
the other, for that would be expiation, and not punithment.
Nor is death always an equivalent for death: the execution
'of a needy decrepit affaflin is a poor fatisfaction for the mur-
der of a nobleman in the bloom of his youth, and full enjoy-
ment of his friends, his honours, and his fortune. But
the reafon upon which this fentence is grounded feems to
be, that this is the higheft penalty that man can inflict, and
tends moft to the fecurity of mankind; by removing one
murderer from the earth, and fetting a dreadful example to [ 14]

deter others: fo that even this grand infance proceeds upon

other principles than thofe of retaliation. And truly, if any

mealure of punithment is to be taken from the damage fuf-

tained by the fufferer, the punithment ought rather to

exceed than equal the injury : fince it feems contrary to rea-

fon and equity, that the guilty, (if conviated) fhould fuffer

no more than the innocent has done before him; efpecially

as the fuffering of the innocent is paft and irrevocable, that

of the guilty is future, contingent, and liable to be efcaped

or evaded. With regard indeed to crimes that are incom-
plete, which confift merely in the intention, and are not yet
carried into act, as confpiracies and the like ; the innocent
has a chance to fruftrate or avoid the villany, as the confpi-
rator has alfo a chance to efcape his punifhment: and this

may

Ch. I. 13

9 Pott. Ant. b. I. 6. 26.
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may be one reaion why the lex talionis is more proper to he

inflicted, if at all, for crimes that confift in intention, than
for fuch as are carried into act. It feems indeed confonant

to natural reafon, and has therefore been adopted as a maxim

by feveral theoretical writers', that the punihment due to

the crime of which one falfely accules another, fhould be

inflicted on the perjured informer. Accordingly, when it

was once attempted to introduce into England the law of

retaliation, it was intended as a punifhment for fuch only
is preferred malicious accufations againft others; it being
enacted by ftatute 37 Edw. III. ch. 18. that fuch as prefer-
red any fuggeitions to the king's great council hould put in
fureties of taliation; that is, to incur the fame pain that
the other thould have had, in cafe the fuggeltion were
found untrue. But, after one year's experience this pu-
nithment of taliation was rejected, and imprifonment adopted

But though from what has been faid it appears, that
there cannot be any regular or determinate method of rating

[15 ] the quantity of punithments for crimes, by any one uniform
rule; but they muft be referred to the will and difcretion of
the legillative power: yet there are fome general principles,
drawn from the nature and circumftances of the crime,

that may be of fome alliftance in allotting it an adequate

As, firft, with regard to the object of it: for the greater and

more exalted the object of an injury is, the more care fhould

be taken to prevent that injury, and of courfe under this ag-

gravation the punihment hould be more fevere. Therefore

treafon in confpiring the king's death is by the Englith law

punihed with greater rigour than even actually killing any

private fubject. And yet, generally, a defign to tranfgrefs

is not fo flagrant an enormity, as the actual completion of

that defign. For evil, the nearer we approach it, is the more

14

in its ftead s

punifhment.

- Beccar. c. 15- * Stat. 38 Edw. Ill. c.g.

difagree-



15

in wickednefs to perpetrate an unlawful action; than barely

to entertain the thought of it: and it is an encouragement
to repentance and remorie, even till the lait ftage of any crime,
that it never is too late to retract; and that if a man ftops
even here, it is better for him than if he proceeds: for which
reaton an attempt to rob, to ravifh, or to kill, is far lefs
penal than the actual robbery, rape, or murder. But in the

cale of a treafonable confpiracy, the object wherenf is the

king's majefty, the bare intention will deferve the higheft

degree of feverity; not becaule the intention is equivalent to

the act itfelf; but becaufe the greateft rigour is no more than

adequate to a treafonable purpofe of the heart, and there is

no greater left to inflict upon the actual execution itfelf.

AGAIN: the violence of palion, or temptation, may fome-

times alleviate a crime; as theft, in cafe of hunger, is far

more worthy of compation than when committed through

avarice, or to fupply one in luxurious excefles. To kill

a man upon fudden and violent refentment, is lefs penal

than upon cool deliberate malice. The age, education, and

character of the offender; the repetition (or otherwife) of

the offence; the time, the place, the company wherein it [16]

was committed; all thele, and a thoufand other incidents,

may aggravate or extenuate the crime

Farther: as punithments are chiefly intended for the

prevention of future crimes, it is but reafonable that among

crimes of different natures thofe fhould be moft feverely

punithed, which are the moft deftructive of the public fafety

and happinefs"; and, among crimes of an equal malignity,

thole which a man has the moft frequent and eafy opportu-

nities of committing, which cannot be fo eafily guarded
*Thus Demolthenes (in his oration' « morning, publicly, before frangers

againit Midias) finely works up the & as well as citizeus; and that in the
aggravations of the infults he had re- " temple, whither the duty of my
ceived. "I was abufed," fays le, ' by « office called me."
" my enemy, ill cold blood, out of
" malice, nos by heat of wine, in the

Ch.I. WrOnGS.

difagreeable and hocking : fo that it requires more obftinacy

* Beccar. c. 6.

VoL. IV. againft
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againft as others, and which therefore the offender has the
trongelt inducement to commit; according to what Cicero

•ficillime praecaventur." Hence it is, that for a fervant to
rob his mafter is in more cafes capital, than for a ftranger:

if a fervant kills his mafter, it is a fpecies of treafon; in

another it is only murder: to fteal a handkerchief, or other

trifle of above the value of telvepence, privately from one's
perfon, is made capital; but to carry off a load of corn from
an open field, though of fifty times greater value, is punifhed

with tranfportation only. And, in the ifland of Man, this

rule was formerly carried fo far, that to take away an horfe of

an ox was there no felony, but a trefpals, becaufe of the diff-

culty in that little territory to conceal them or carry them off:

but to fteal a pig or a fowl, which is ealily done, was a capital

LASTLY: as a conclufion to the whole, we may obferve

indiferiminately inflicted, have lefs effect in preventing crimes,
and amending the manners of a people, than fuch as are

more merciful in general, yet properly intermixed with due

[ 17] diftinctions of feverity. It is the fentiment of an ingenious

writer, who feems to have well ftudied the fprings of human

action*, that crimes are more effectually prevented by the

public will frequently out of humanity prefer impunity to it.
Thus alfo the ftatute 1 Mar. ft. 1. c. 1. recites in it's pre-
amble, " that the itate of every king confifts more alluredly
 in the love of the fubject towards their prince, than in the

" dread of laws made with rigorous pains; and that laws
" made for the prefervation of the commonwealth without

" great penalties are more often obeyed and kept, than laws

* 4 Inft, 285.

Book IV.

obferves", "ea funt animadvertenda peccata maxime, quae dif-

mifdemefnor, and the offender was punilhed with death".

that punithments of unreafonable feverity, efpecially when

certains, thing the every de nteigne, hindera cheir

execution: when the punifhment furpafles all meafure, the

" pro Sexto Rafcia, 40. * Beccar. c.%.
y Sp. L. b 6.6.13.
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" made with extreme punithments." Happy had it been
for the nation, if the fubfequent practice of that deluded

princels in matters of religion, had been correfpondent to

thefe fentiments of herfelf and parliament, in matters of ftate

and government! We may further obferve that fangui-

nary laws are a bad fymptom of the diftemper of any fate,

or at leaft of it's weak conftitution. The laws of the Ro-

man kings, and the twelve tables of the decemviri, were full

of cruel punithments: the Porcian law, which exempted all
citizens from fentence of death, filently abrogated them all.
In this period the republic flourilhed: under the emperors

fevere punihments were revived; and then the empire

(5) The moft admirable and excellent ftatute ever pafled by the

In the preamble it itates, in a beautiful and fimple frain of

eloquence, that « Nothing is more godly, more fure, more to be
" withed and defired betwixt a prince, the fupreme head and

ruler, and the fubjeets whole governor and head he is, than on
" the prince's part great clemency and indulgency, and rather
" too much forgivenefs and remiflion of his royal power and juft
" punilment, than exact feverity and juftice to be hewed; and

" on the fubjects' behalf, that they fhould obey rather for love,

" and for the neceflity and love of a king and prince, than for

« fear of his trait and fevere laws.. But as in tempeft or winter

« one courfe and garment is convenient, in calm or warm weather

" a more liberal cafe or lighter garment both may and ought to

« be followed and uled; fo we have feen divers ftrait and fore

« laws made in one parliament (the time fo requiring), in a more

" calm and quiet reign of another prince by the like authority,

" and parliament taken away," &c.

It therefore repeals every itatute which has created any treafon

It repeals « all and every act of parliament concerning doctrine

" or matters of religion."
It repeals every felony created by the legilature, during the

preceding long and cruel reign of Henry VIU.

Ch. I.

fell (5).

Englith legillature is the 1 Ed. VI. c. 12.

since the 25 aw. dal. Ja. 5. c.2.
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It is moreover abfurd and impolitic to apply the fame
punithment to crimes of different malignity. A multitude
of fanguinary laws (befides the doubt that may be enter-
tained concerning the right of making them) do likewife

prove a manifelt defect either in the wifdom of the te-

gillative, or the ftrength of the executive power. It is a

kind of quackery in government, and argues a want of folid

kill, to apply the fame univerfal remedy, the ultimum fup-
plicium, to every cafe of dificulty. It is; it muft be owned,
much cafer to extirpate than to amend mankind: yer

furgeon, who cuts off every limb, which through ignorance

or indolence he will not attempt to cure. It has been there-

crimes fhould be formed, with a correfponding fcale of pu-
nihments, defending from the greateft to the leaft: but, if
that be too romantic an idea, yet at leaft a wife legiflator
will mark the principal divifions, and not affign penalties of

the firit degree to offences of an inferior rank. Where men

fee no diftination made in the nature and gradations of pu-

nihment, the generality will be led to conclude there is no

diftinction in the guilt. Thus in France the punifhment of
robbery, either with or without murder, is the fame*: hence

it is, that though perhaps they are therefore fubject to fewer

robberies, yet they never rob but they alfo murder. In

It repeals the ftatute 31 Hen. VIII. « that proclamations made

" by the king's highnefs, by the adrice of his honourable council,

" thould be made and kept as though they were made by authority

« of parliament."

f. 3. c. 5. which enacted, that if any man married a widow, or

married a fecond wife after the death of the firft, he fhould be

deprived of the benefit of clergy, if he was convited of any.

clergyable felony whatever.

China,

Boox IV.

[ 18 ] that magiftrate muft be eiteemed both a weak and a cruel

fore ingenioufly propofed, that in every ftate a fcale of

= Beccar. c. 6. * Sp. I. b. 6.c. 16.

It reveals alfo the estraordinary ftatute de bigamis, 4 Edu. I.
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China, murderers are cut to pieces, and robbers not: hence

in that country they never murder on the highway, though

they often rob. And in England, befides the additional

terrors of a fpeedy execution, and a fublequent expofure or

diffection, robbers have a hope of tranfportation, which fel-

dom is extended to murderers. This has the fame effect

here as in China; in preventing frequent affallination and

laughter.

Yet, though in this inftance we may glory in the wif-

dom of the Englith law, we fhall find it more difficult to

juftify the frequency of capital punifhment to be found there-

in; inflifted (perhaps inattentively) by a multitude of fuc-

cefive independent tatutes, upon crimes very different in

their natures. It is a melancholy truth, that among the

variety of actions which men are daily liable to commit, no
Jefs than an hundred and fixty have been declared by act of
parliament to be felonies without benefit of clergy; or, in
other words, to be worthy of infant death. So dreadful a

hit, inftead of diminithing, increafes the number of offenders.
The injured, through, compallion, will often forbear to pro- [19]

fecute; juries, through compallion, will fometimes forget

their oaths, and either acquit the guilty or mitigate the

nature of the offence: and judges, through compation, will

refpite one half of the convicts, and recommend them to

the royal mercy. Among fo many chances of efcaping, the

needy and hardened offender overlooks the multitude that

fuffer: he boldly engages in fome defperate attempt, to re-

lieve his wants or fupply his vices: and, if unexpectedly the

hand of juftice overtakes him, he deems himfelf peculiarly

unfortunate, in falling at laft a facrifice to thofe laws, which

long impunity has taught him to contemn.

" See Ruffhead's indez to the fatutes (tit. Felony), and the asts which have

Lace been made.

Ch. I.
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CHAPTER THESECOND.

OF THE PERSONS CAPABLE OF
COMMITTING CRIMES.

HAVING, in the preceding chapter, confidered ingeneral the nature of crimes, and punithments, we

are led next, in the order of our diftribution, to enquire what

perfons are, or are not, capable of committing crimes; or,

which is all one, who are exempted from the cenfures of the

law upon the commilion of thofe acts, which in other per-

fons would be feverely punithed. In the procefs of which

enquiry, we muft have recourie to particular and fpecial

exceptions: for the general rule is, that no perfon fhall be

excufed from punilament for difobedience to the laws of his

country, excepting fuch as are exprefsly defined and exempt-

ed by the laws themfelves.

All the feveral pleas and excufes, which protect the

committer of a forbidden at from the punilhment which is

otherwife annexed thereto, may be reduced to this fingle

confideration, the want or defect of will. An involuntary act,

as it has no claim to merit, fo neither can it induce any guilt:
the concurrence of the will, when it has it's choice either

to do or to avoid the fact in queltion, being the only thing

[ 21 ] that renders human actions either praifeworthy or culpable.

Indeed, to make a complete crime cognizable by human

laws, there muft be both a will and an act. For though,

in foro confcientiae, a fixed defign or will to do an unlawful

aft is almoft as heinous as the commillion of it, yet, as no

temporal tribunal can fearch the heart, or fathom the inten-

tions of the mind, otherwife than as they are demonftrated by
outward actions, it therefore cannot punith for what it can-

14 not
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not know. For which reafon in all temporal jurifdictions an

overt act, or lome open evidence of an intended crime, is ne-

cellary, in order to demonitrate the depravity of the will, be-

fore the man is liable to punifhment. And, as a vitious will

without a vitious act is no civil crime, fo, on the other hand,

an unwarrantable act without a vitious will is no crime at all.

So that to conftitute a crime againft human laws, there mult
be, firft, a vitious will; and fecondly, an unlawful act con-
fequent upon fuch vitious will.

Now there are three cafes, in which the will does not join

with the act: 1. Where there is a defect of underftanding.

For where there is no difcernment, there is no choice; and

where there is no choice, there can be no act of the will,
which is nothing elfe but a determination of one's choice to
do or to abitain from a particular action: he therefore, that
has no underitanding, can have no will to guide his conduct.

2. Where there is underftanding and will fufficient, refiding
in the party; but not called forth and exerted at the time of
the action done; which is the cafe of all offences committed
by chance or ignorance. Here the will fits neuter; and
neither concurs with the act, nor difagrees to it. 3. Where

the action is conftrained by fome outward force and violence.
Here the will counteracts the deed; and is fo far from con-
curring with, that it loaths and difagrees to, what the man is
obliged to perform. It will be the bufinefs of the prefent
chapter briefly to confider all the feveral {pecies of defect in
will, as they fall under fome one or other of thefe general
heads: as infancy, idiocy, lunacy, and intoxication, which
fall under the firft clafs; misfortune, and ignorance, which L 22 ]
may be referred to the fecond; and compulion or necelity,
which may properly rank in the third.

I. FIrst, we will confider the cafe of infancy, or nonage ;

which is a defect of the underftanding. Infants, under the
age of difcretion, ought not to be punithed by any criminal
profecution whatever". What the age of difcretion is, in

various

Ch. 2. 2 1

= 1 Hawk. P. C. 2:
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various nations, is matter of fome variety. The civil law

diftinguilhed the age of minors, or thofe under twenty-five

years old, into three ftages: infantia, from the birth till feven

years of age; pueritia, from feven to fourteen; and pubertas,

from fourteen upwards. The period of pueritia, or child-

hood, was again fubdivided into two equal parts: from feven

to ten and an half was aetas infantine proxima; from ten and

an half to fourteen was aetas pubertati proxima. During
the firft ftage of infancy, and the next half ftage of child-
hood, infantia. proxima, they were not punilhable for any
crime. During the other half ftage of childhood, ap-
proaching to puberty, from ten and an half te fourteen, they

were indeed punilhable, if found to be doli capaces, or capable

of mifchief: but with many mitigations, and not with the

utmoft rigour of the law. During the laft ftage (at the age

of puberty, and afterwards), minors were liable to be pu-

nithed, as well capitally, as otherwife.

THe law of England does in fome cafes privilege an in-

fant, under the age of twenty-one, as to common mifdemef-

nors, fo as to efcape fine, imprifonment, and the like: and

particularly in cafes of omiffion, as not repairing a bridge,
or a highway, and other fimilar offences; for, not having

the command of his fortune till twenty-one, he wants the

capacity to do thofe things which the law requires. But
where there is any notorious breach of the peace, a riot,
battery, or the like, (which infants, when full grown, are at
leaft as liable as others to commit,) for thefe an infant, above

[ 23 ] the age of fourteen, is equally liable to fuffer, as a perfon of
the full age of twenty-one.

WitH regard to capital crimes, the law is ftill more mi-

nute and circumfpect; diftinguithing with greater nicety the
feveral degrees of age and difcretion. By the ancient Saxon
law, the age of twelve years was eftablithed for the age of

and from thence till the offender was fourteen, it was aetas
8 I Hal. P. C. 20, 21, 22.

pubertati

Book IV.

polible difcretion, when firft the underftanding might open*;

*Ings. 3.20.10.
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pubertati proxima, in which he might or might not be guilty

of a crime, according to his natural capacity or incapacity.

This was the dubious ftage of difcretion: but, under twelve

it was held that he could not be guilty in will, neither after

fourteen could he be fuppofed innocent, of any capital crime

which he in fact committed. But hy the law, as it now

ftands, and has food at leaft ever fince the time of Edward

the third, the capacity of doing ill, or contracting guilt, is

not to much meafured by years and days, as by the treagth

of the delinquent's underftanding and judgment. For one

lad of eleven years old may have as much cunning as another

of fourteen; and in thefe cafes our maxim is, that « malitic

"Jupplet aetatem." Under feven years of age indeed an infant

cannot be guilty of felony e; for then a felonious difcretion

is almoft an impoffibility in nature: but at eight years old

he may be guilty of felony'. Alfo, under fourteen, though

an infant thall be prima facie adjudged to be doli incapax;

yet if it appear to the court and jury, that he was doli capax,
and could difcern between good and evil, he may be con-
victed and fuffer death. Thus a girl of thirteen has been
burnt for killing her miftrels: and one boy of ten, and an-
other of nine years old, who had killed their companions,
have been fentenced to death, and he of ten years actually
hanged; becaufe it appeared upon their trials, that the one

hid himfelf, and the other hid the body he had killed; which

to difcern between good and evils. And there was an in- [24 ]
ftance in the laft century where a boy of eight years old was
tried at Abingdon for firing two barns; and, it appearing
that he had malice, revenge, and cunning, he was found

guilty, condemned, and hanged accordingly, Thus alfo,

in very modern times, a boy of ten years old was conviated

on his own confethion of murdering his bedfellow, there ap-

pearing in his whole behaviour plain tokens of a mitchievous
difcretion; and, as the fparing this boy merely on account
of his tender years might be of dangerous confequence to the

e Mir. c. 4. § 16. 1 Hal. P. C. 27. 5 1 Hal. P. C. 26, 17.

public

hiding manifefted a confcioufnefs of guilt, and a difcretion

• Dalt. Juit. c. 147. • Emlyn on 1 Hal, P. C. 75-
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public by propagating a notion that children might commit

fuch atrocious crimes with impunity, it was unanimouly

agreed by all the judges that he was a proper fubject of

capital punihment. But, in all fuch cafes, the evidence

of that malice which is to lupply age, ought to be ftrong and
clear beyond all doubt and contradiction.

II. THe fecond cafe of a deficiency in will, which excufes
from the guilt of crimes, arifes alfo from a defective or vi-

tiated underitanding, viz. in an idiot or a lunatic. For the
rule of law as to the latter, which may eafily be adapted alfo
to the former, is, that, " furious furore folum punitis." In
criminal cafes therefore idiots and lunatics are not charge-
able for their own acts, if committed when under thefe inca-
pacities: no, not even for treafon ittelfk. Alfo, if a man in
his found memory commits a capital offence, and before ar-
raignment for it, he becomes mad, he ought not to be ar-
raigned for it; becaufe he is not able to plead to it with that
advice and caution that he ought. And if, after he has
pleaded, the prifoner becomes mad, he fhall not be tried :
for how can he make his defence? If, after he be tried and

found guilty, he lofes his fenfes before judgment, judgment

thall not be pronounced : and if, after judgment, he becomes

of nonfane memory, execution hall be ftayed: for perad-

venture, fays the humanity of the Englith law, had the pri-

foner been of found memory, he might have alleged fome-

[25 ] thing in ftay of judgment or execution' (8). Indeed, in the

bloody reign of Henry the eighth, a ftatute was made'',

(r) If the punithment were lefs than death, and were inflicted
upon a prifoner deprived of reafon, it would be unproductive of
one of the great ends of punihment, the correction of the crime-
nal. Human tribunals are only juftified in introducing the pain

and evil of punifhment, when it is likely to prevent that greater

degree of evil, which would refult from the unreftrained commif-

fion of crimes.
which

24 Book IV.

i Folter, 72. ' I Hal. P. C. 340

* 3 Inft. 6. • 33 H. VIII. с. 20.
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which enacted, that if a perfon, being compos mentis, hould
commit high treafon, and after fall into madnefs, he might

be tried in his abfence, and fhould fuffer death, as if he were

of perfect memory. But this favage and inhuman law was

repealed by the ftatute 1 & 2 Ph. & M. c. 10. For, as is

oblerved by fir Edward Coke", " the execution of an of-

« fender is for example, ut poena ad paucos, metus ad omnes

« perveniat: but fo it is not when a madman is executed ;

" but thould be a miferable fpectacle, both againft law, and

« of extreme inhumanity and cruelty, and can be no example
" to others." But if there be any doubt, whether the party
be compos or not, this thall be tried by a jury. And if he be

the guilt, and of courfe from the punihment, of any crimi-
nal action committed under fuch deprivation of the fenfes :

but, if a lunatic hath lucid intervals of underitanding, he

thall anfwer for what he does in thofe intervals as if he had

no deficiency Yet in the cafe of abfolute madmen, as

they are not anfwerable for their actions, they fhould not be
permitted the liberty of acting unlefs under proper control;

and, in particular, they ought not to be fuffered to go loofe,

to the terror of the king's fubjects. It was the doctrine of
our antient law, that perfons deprived of their reafon might
be confined till they recovered their fenfes", without waiting

for the forms of a commilion or other fpecial authority.from

the crown: and now, by the vagrant acts, a method is

chalked out for imprifoning, chaining, and fending them to

their proper homes (2).

(2) Where it is dangerous to permit a lunatic to go abroad, two
jutices may order him to be apprehended and fecured, even with
chains, if neceffary, and may fend him by a vagrant pals to the
place of his fettlement; and may order fo much of his goods to be
fold, or the rents of his lands to be received, as will difcharge the
expence incurred; but fuch fum muft be accounted for at the next

WRONGS.

fo found, a total idiocy, or abfolute infanity, excufes from

* 3 Inft. 6.
• 1 Hal. Р. С. 31.

P Bro. Abr. tit. Gorone. 105.
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III. THIRDLy; as to artificial, voluntarily contracted

madnels, by drunkennels or intoxication, which, depriving

men of their reafon, puts them in a temporary phrenzy; our

law looks upon this as an aggravation of the offence, rather

[ 20 ] than as an excufe for any criminal mifbehaviour. A drunk-

ard, fays fir Edward Coke', who is voluntarius daemon, hath

no privilege thereby; but what hurt or ill foever he doth,

his drunkennels doth aggravate it: nam omne crimen ebrietas,

et incendit, et detegit. It hath been obferved, that the real
ule of ftrong liquors, and the abufe of them by drinking to
excels, depend much upon the temperature of the climate
in which we live. The fame indulgence, which may be
neceflary to make the blood move in Norway, would make
an Italian mad. A German therefore, lays the prefident

titutional necellity; a Spaniard drinks through choice, or
out of the mere wantonnefs of luxury: and drunkenneis,
he adds, ought to be more feverely punithed, where it makes
men mifchievous and mad, as in Spain and Italy, than

where it only renders them ftupid and heavy, as in Germany

and more northern countries. And accordingly, in the

warm climate of Greece, a law of Pittacus enacted, " that

" he who committed a crime when drunk, hould receive

" a double punifhment;" one for the crime itfelf, and

the other for the ebriety which prompted him to commit

it' The Roman law indeed made great allowances for

But the law of England, confidering how ealy it is to coun

terfeit this excufe, and how weak an excufe it is, (though

real,) will not fuffer any man thus to privilege one crime by
another ".

" Ff. 49.16.6.
* Plowd. 19.

feltons: but this does not preclude the jurifdiction of the chancel-

lor, or prevent any relation or friend from taking the lunatic under

Book IV.

Monteiquieu', drinks through cuftom, founded upon con-

this vice: « per vimum delapfes capitalis poena remittitor."

"1 Inft. 247.
* Sp. L. b. 14. c. Io.
" Puff. L, of N. b. 8. c= 3.

his care. 17 Geo. II, c. 5-$ 21. See p- 396.1.2.
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IV. A FourTh deficiency of will, is where a man com-

mits an milawful act by misfortune of chance, and not by de-

fign. Here the will obferves a total neutrality, and does not

co-operate with the deed; which therefore wants one main

ingredient of a crime.. Of this, when it affects the life of

another, we hall find more occafion to {peak hereafter; at

prefent only obferving, that if any accidental mifchief hap-

pens to follow from the performance of a lawful act, the [27 ]

party ftands excufed from all guilt: but if a man be doing

any thing unlawful, and a confequence enfues which he did

not forefee or intend, as the death of a man or the like, his

want of forefight thall be no excufe; for, being guilty of

one offence, in doing antecedently what is in itfelf unlaw-

ful, he is criminally guilty of whatever confequence may

V. FIFTHLY; ignorance or mifake, is another defect of

will; when a man, intending to do a lawful act, does that

which is unlawful. For here the deed and the will acting
feparately, there is not that conjunction between them,
which is neceffary to form a criminal act. But this muft be
an ignorance or miftake of fact, and not an error in point of

law. As if a man, intending to kill a thief or houfebreaker
in his own houfe, by miltake kills one of his own family,
this is no criminal actiony: but if a man thinks he has a
right to kill a perfon excommunicated or outlawed, wherever
he meets him, and does fo; this is wilful murder. For a
miftake in point of law, which every perfon of difcretion

y Cro. Car, 538.

(3) But a very important diltinction is made in fuch cafes, viz.

whether the unlawful act is allo in it's original nature wrong and

mifchievous, for a perfon is not anfwerable for the incidental con-

fequences of an unlawful act, which is merely a malum probibitum;

as where any unfortunate accident happens from an unqualified

perfon being in purfuit of game, he is amenable only to the fame

extent as a man duly quahfied.

not

Ch. 2. 26

follow the firft mifbehaviour * (3).

* 1 Hal. P. C. 39.

Foß, 259. 2 Hal. P. G- 475.
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not only may, but is bound and prefumed to know, is in

criminal cafes no fort of defence. Ignorantia juris, quod quif-

our own law?, as it was of the Roman*.

VI. A sixth ipecies of defect of will is that arifing from

upon the will, whereby a man is urged to do that which

his judgment difapproves; and which, it is to be prefumed,

his will (if left to itfelf) would reject. As punithments are
therefore only inflicted for the abufe of that free will, which

God has given to man, it is highly juft and equitable that a

man thould be excufed for thofe acts which are done through

unavoidable force and compulfion.

[ 28] 1. Of this nature in the firft place, is the obligation of
civil fubjection, whereby the inferior is conftrained by the
fuperior to act contrary to what his own reafon and incli-

iniquity by a law, and commands the fubject to do an
at contrary to religion or found morality. How far this
excufe will be admitted in foro confcientice, or whether the
inferior in this cafe is not bound to obey the divine, rather
than the human law, it is not my bufinefs to decide;
though the queltion, I believe, among the cafuifts, will
hardly bear a doubt. But, however that may be, obedience
to the laws in being is undoubtedly a fufficient extenuation
of civil guilt before the municipal tribunal. The fheriff,
who burnt Latimer and Ridley, in the bigotted days of
queen Mary, was not liable to punifhment from Elizabeth,
for executing fo horrid an office; being juftified by the
commands of that magiltracy, which endeavoured to reitore

perfecution.

As to perfons in private relations; the principal cafe,
where conftraint of a fuperior is allowed as an excufe for cri-

minal

BooK IV.

que tenetur fire, neminem excufat, is as well the maxim of

compulfion and inevitable neceffity. Thefe are a contraint

nation would fuggeft: as when a legiflator eftablifhes

fuperftition under the holy aufpices of its mercilefs fifter,

= Plowd. 343• = Ef. 27. 6.9.
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minal mifconduct, is with regard to the matrimonial fubjec-

tion of the wife to her hufband; for neither a fon nor a fer-

vant are excufed for the commillion of any crime, whether

capital or otherwife, by the command or coercion of the pa-
rent or mafter"; though in fome cales the command or au-
thority of the hufband, either exprefled or implied, will pri-
vilege the wife from punifhment, even for capital offences.
And therefore if a woman commit theft, burglary, or other
civil offences againft the laws of fociety, by the coercion of
her hufband; or even in his company, which the law con-

ftrues a coërcion; the is not guilty of any crime; being

confidered as acting by compulfion and not of her own

will. Which doctrine is at leaft a thoufand years old in

this kingdom, being to be found among the laws of king
Ina, the Weft Saxond. And it appears that, among the [ 29]
northern nations on the continent, this privilege extended to
any woman tranfgrefling in concert with a man, and to any
fervant that committed a joint offence with a freeman; the

male or freeman only was punithed, the female or flave dit-

« impellerete," But (befides that in our law, which is a

ftranger to flavery, no impunity is given to fervants, who are

as much free agents as their mafters) even with regard to

wives, this rule admits of an exception in crimes that are mala

infe, and prohibited by the law of nature, as murder and the

like (4) : not only becaufe thefe are of a deeper dye, but allo,

fince in a tate of nature no one is in fubjection to another,

it would be unreafonable to fcreen an offender from the pu-

nithment due to natural crimes, by the refinements and fub-

ordinations of civil fociety. In treafon alfo, (the higheft
crime which a member of fociety can, as fuch, be guilty of,)

* cap. 57.

(4) The law feems to protect the wife in all felonies committed
by her in company with her hufband, except murder and man-

110

Ch. 2.

milled: «procul dubio quod alterum libertas, alterum necelfitas

• I Hawk. P. C. 3.
• 1 Hal. P. C. 45. e Stiernh, de jure Sueon. 1. 2. 40 4.

flaughter. Hal. P. G. 47.
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no plea of coverture thall excufe the wife; no prefumption

of the hufband's coërcion hall extenuate her guilt': as well

becaufe of the odioufnefs and dangerous confequences of the

crime itfelf, as becaufe the hufband, having broken through

the moft facred tie of focial community by rebellion againft

the ftate, has no right to that obedience from a wife, which
he himfelf as a fubject has forgotten to pay. In inferior mif-
demeinors alfo, we may remark another exception; that a
wife may be indicted and fet in the pillory with her hufband,
for keeping a brothel; for this is an offence touching the
domeftic economy of government of the houfe, in which
the wife has a principal fhare; and is alfo fuch an offence
as the law prefumes to be generally conducted by the in-
trigues of the female fex & (4). And in all cafes, where the
wife offends alone, without the company or coërcion of her

hufband, the is refponfible for her offence, as much as any

our law calls durefs per minash; or threats and menaces,

which induce a fear of death or other bodily harm, and which

take away for that reafon the guilt of many crimes and mif-

demefnors; at leaft before the human tribunal. But then

that fear which compels a man to do an unwarrantable ac-

(4) In all mildemeanours it appears that the wife may be found

guilty with the hufband. It is faid, the reafon why the was ex-

culed in burglary, larceny, &c. was becaufe the could not tell
what property the hufband might claim in the goods, to Moil.

63. & 335. But the better realon feems to be, that by the

antient law the hufband had the benefit of the clergy, if he could

read, but in no cafe could women have that benefit; it would
therefor have been an odious proceeding to have executed the
wife, and to have difmifled the hulband with a flight punilhment :
to avoid this, it was thought better that in fuch cales the hould
be altogether acquitted; but this reafon did not apply to milde-

Book IV.

feme-fole.

[30] 2. AnotHer fpecies of compulfion or neceffity is what

* 1 Hal. P.C. 47. • 1 Hawk. P. C. 2, 3- ^ See Vol. I. p. 131.

meanours.
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tion, ought to be juft and well-grounded; fuch " qui cadere

Bracton exprefles it', in the words of the civil lawk. There-

fore, in time of war or rebellion, a man may be juftified in

doing many treafonable acts by compulfion of the enemy or

rebels, which would admit of no excufe in the time of
peace' (5). This however feems only, or at leaft principally,

to hold as to pofitive crimes, fo created by the laws of fo-
ciety; and which therefore fociety may excufe; but not as
to natural offences fo declared by the law of God, wherein
human magiftrates are only the executioners of divine pu-
nihment. And therefore though a man be violently affaulted,
and hath no other poffible means of efcaping death, but by
killing an innocent perfon; this fear and force hall not acquit
him of murder; for he ought rather to die himfelf, than
efcape by the murder of an innocent. But in fuch a cafe

he is permitted to kill the affailant; for there the law of

nature, and felf-defence, it's primary canon, have made him

his own protector.

3. THere is a third fpecies of necefity, which may be

diftinguifhed from the actual compulfion of external force or

fear; being the refult of reafon and reflection, which act upon

and conftrain a man's will, and oblige him to do an action,

which without fuch obligation would be criminal. And

that is, when a man has his choice of two evils fet before

(5) The fear of having houles burnt or goods fpoiled is no ex-

cufe in the eye of the law for joining and marching with rebels.
The only force that doth excufe, is a force upon the perfon, and
prefent fear of death; and this force and fear muft continue all the
time the party remains with the rebels. It is incumbent upon
men, who make force their defence, to fhew an actual force, and

Foll. 14.216.

him,
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" poffit in virum conftantem, non timidum et meticulofum," as

1 1.2.8.16.

* Ef.4.2.586.
' 1 Hal. P.C. 50.

* 1 Hal. P. C. 51.
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VoL. IV.



30 PUBLIC

him, and, being under a necellity of choofug one, he chooles

[ 31] the leaft pernicious of the two. Here the will cannot be faid

freely to exert itfelf, being rather pallive than active; or,

if active, it is rather in rejecting the greater evil than in

choofing the lefs. Of this fort is that necelity, where a man
by the commandment of the law is bound to arreft another
for any capital offence, or to difperfe a riot, and refiftance is
made to his authority: it is here juftifiable and even neceflary
to beat, to wound, or perhaps to kill the oftenders, rather
than permit the murderer to efcape, or the riot to continue.
For the prefervation of the peace of the kingdom, and the
apprehending of notorious malefactors, are of the utmost
confequence to the public; and therefore excufe the felony,
which the killing would otherwife amount to ".

4. Tuere is yet another cafe of neceflity, which has oc-
cafoned great fpeculation among the writers upon gene
ral law; viz. whether a man in extreme want of food or
cloathing may juftify ftealing either, to relieve his prefent

gether with many other of the foreign jurifts, hold in the
affirmative; maintaining by many ingenious, humane, and
plaufible reafons, that in fuch cales the community of goods
by a kind of tacit confeflion of fociety is revived. And
fome even of our own lawyers have held the fame?, though
it feems to be an unwarranted doctrine, borrowed from the
notions of fome civilians: at leaft it is now antiquated, the
law of England admitting no fuch excufe at prefent". And
this it's doctrine is agreeable not only to the fentiments
of many of the wifeft antients, particularly Cicero, who

law, as certified by king Solomon himfelf': " if a thief

« fteal to fatisfy his foul when he is hungry, he thall reftore

BooK IV.

neceflities? And this both Grotius and Puffendorf P, to-

holds that « fuum cuique incommodum ferendum eft, potius quam
« de alterius commodis detrahendum;" but alfo to the Jewith

" I H.. P. C.53. ° I Hal 1. C. 54.

• de jure b. 25 p. 1.2. c-2. & de off: 1.3.6.5.
P I. of Nat. and N. I. 2. c.. *Prov.vi. 30.
& Britton, co to. Mirro 6.4. § 16.

" Levenfold,
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which was the ordinary punifliment for theft in that king-

dom. And this is founded upon the higheft reafon: for

men's properties would be under a frange infecurity, if

liable to be invaded according to the wants of others, of
which wants no man can polibly be an adequate judge, but
the party himfelf who pleads them. In this country efpe-
cially, there would be a peculiar impropriety in admitting fo

is made for the poor by the power of the civil magiftrate,
that it is impoffible that the molt needy tranger hould ever
be reduced to the neceffity of thieving to fupport nature.
This cafe of a ftranger is, by the way, the frongeft infance
put by baron Puffendorf, and whereon he builds his prin-
cipal arguments: which, however they may hold upon the
continent, where the parfimonious indultry of the natives
orders every one to work or ftarve, yet muft lole all their
weight and efficacy in England, where charity is reduced to
a fyltem, and interwoven in our very conftitution. There-
fore our laws ought by no means to be taxed with being un-
merciful for denying this privilege to the neceflitous; efpe-
cially when we confider, that the king, on the reprefentation
of his minifters of juftice, hath a power to foften the law,
and to extend mercy in cafes of peculiar hardhip. An ad-
vantage which is wanting in many ftates, particularly thofe
which are democratical; and thefe have in it's ftead intro-
duced and adopted, in the body of the law itfelf, a multitude
of circumftances tending to alleviate it's rigour. But the
founders of our conftitution thought it better to velt in the
crown the power of pardoning particular objects of compaf-
fion, than to countenance and eftablifh theft by one general

VII. To thefe feveral cafes, in which the incapacity of
committing crimes arifes from a deficiency of the will, we

may add one more, in which the law fuppoles an incapacity

of doing wrong, from the excellence and perfection of the

perfon; which extend as well to the will as to the other [33 ]

qualities

Ch. 2.

« fevenfold, and fhall give all the fubltance of his houfe :"

dubious an excufe: for by our laws fuch fuficient provifion

undiftinguithing law.
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qualities of his mind. I mean the cafe of the king; who,

by virtue of his royal prerogative, is not under the coërcive

power of the law'; which will not fuppofe him capable of
committing a folly, much leis a crime. We are therefore,
out of reverence and decency, to forbear any idle inquiries,
of what would be the confequence if the king were to act
thus and thus: fince the law deems fo highly of his wifdom
and virtue, as not even to prefume it poflible for him to do
any thing inconfiftent with his ftation and dignity; and

therefore has made no provifion to remedy fuch a grievance.
But of this fufficient was faid in a former volume", to which
I muit refer the reader.

Book IV.

* 1 Flal, P. C. 44. " Book 1. ch ÷59.244.
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CHAPTER THE THIRD.

oF PRINCIPALS AND ACCESSORIES.

IT having been fhewn in the preceding chapter what per-fons are, or are not, upon account of their fituation and

circumftances, capable of committing crimes, we are next to

make a few remarks on the different degrees of guilt among

perfons that are capable of offending; viz. as principal, and

I. A MaN may be principal in an offence in two degrees.

A principal, in the firft degree, is he that is the actor, or

abfolute perpetrator of the crime; and, in the fecond degree,

he is who is prefent, aiding, and abetting the fact to be done ".

Which prefence need not always be an actual immediate ftand-
ing by, within fight or hearing of the fact; but there may

be alfo a conftructive prefence, as when one commits a rob-

bery or murder, and another keeps watch or guard at fome

convenient diftance. And this rule hath alfo other excep-

tions: for, in cafe of murder by poifoning, a man may be a .

principal felon by preparing and laying the poilon, or per-
fuading another to drink it who is ignorant of it's poifon-
ous qualitya, or giving it to him for that purpofe; and yet
not adminifter it himfelf, nor be prefent when the very deed a

of poifoning is committed. And the fame reafoning will

hold, with regard to other murders committed in the abfence

i Folter. 350.

of

Ch. 3.

as accelfory.
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of the murderer, by means which he had prepared before-

hand, and which probably could not fail of their mifchievous

effect. As by laying a trap or pitfall for another, whereby

he is killed: letting out a wild beaft, with an intent to do

michief; or inciting a madman to commit murder, fo that

death thereupon enfues; in every of thefe cafes the party

offending is guilty of murder as a principal, in the firft

degree.For he cannot be called
farily pre-fuppoling a principal: and the poifon, the pitfall,

the bealt, or the madman, cannot be held principals, being

only the inftruments of death. As therefore he muft be

certainly guilty either as principal or acceffory, and cannot

be fo as acceflory, it follows that he muft be guilty as prin-

cipal, and if principal, then in the firft degree; for there
is no other criminal, much lefs a fuperior in the guilt, whom
he could aid, abet, or affift '

Il. An accefory is he who is not the chief actor in the of-
fence, nor prefent at it's performance, but is fomeway con-
cerned therein, eithes before or after the fact committed. In
confidering the nature of which degree of guilt, we will,
firft, examine, what offences admit of acceffories, and what
not: fecondly, who may be an acceflory before the fact:
thirdly, who may be an acceflory after it: and, laftly, how

accellories, confidered merely as fuch, and diftinct from
principals, are to be treated.

1. AND, frit, as to what offences admit of acceffories,
and what not. In high treafon there are no acceflories, but
all are principals: the fame acts, that make a man acceflory
in felony, making him a principal in high treafon, upon ac-
count of the heinoufnefs of the crime?. Befides it is to be
confidered, that the bare intent to commit treafon is many
times actual treafon: as imagining the death of the king, or
confpiring to take away his crown. And, as no one can
advife and abet fuch a crime without an intention to have it
done, there can be no acceflories before the fact; fince the

very

BooK IV

an acceflory, that necef-

§ I Hal. P. C. 017. 2 Haw. P.C. 315. 8 3 Inf. 138. I Hal. P.C. 613-
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very advice and abetment amount to principal treaion. But

this will not hold in the inferior fpecies of high treafon,
which do not amount to the legal idea of compalling the

death of the king, queen, or prince. For in thofe no advice

to commit them, unlefs the thing be actually performed,

will make a man a principal traitor. In petit treafon,
murder and felonies with or without benefit of clergy, there

may be acceffories : except only in thote offences, which by

judgment of law are fudden and unpremeditated, as man-

flaughter and the like; which therefore cannot have any ac-

cellories before the fact. So too in petit larceny, and in all

crimes under the degree of felony, there are no acceffories

either before or after the fact; but all pertons concerned

therein, if guilty at all, are principals; the fame rule holding

with regard to the higheft and lowelt offences, though upon

different reafons. In treafon all are principals, propter odium

delicti; in trefpals all are principals, becaufe the law, quae de

minimis non curat, does not defcend to diftinguith the different

acceflory cannot be guilty of a higher crime than his princi-
pal; being only punilhed as a partaker of his guilt. So that
if a fervant inftigates a tranger to kill his mafter, this being
murder in the franger as principal, of courfe the fervant
is acceffory only to the crime of murder; though, had he
been prefent and affifting, he would have been guilty as
principal of petit treafon, and the ftranger of murder '.

2. As to the fecond point, who may be an acceffory before

the fact; fir Matthew Hale " defines him to be one, whobeing abfent at the time of the crime committed, doth yet
procure, counfel, or command another to commit a crime.
Herein abfence is neceflary to make him an accellory: for if
fuch procurer, or the like, be prefent, he is guilty of the
crime as principal. If A then advifes B to kill another, and

• I Hal. P. C. 655-
• 1 Hal. P. C. 616.

B does
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thades of guilt in petty mifdemefnors. It is a maxim, that
accefforius fequitur naturam fui principalis': and therefore an

* Fofter. 342. ' 3 Inft. 137.
m 2 Hawk. P. C. 315-

k Ibid. 613.
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B does it in the ablence of A, now B is principal, and A is

acceflory in the murder. And this holds, even though the

party killed be not in rerum naturá at the time of the advice

given. As if A, the reputed father, advifes B, the mother of

a baftard child, unborn, to ftrangle it when born, and fhe
does fo; A is acceffory to this murder°. And it is alfo
lettled", that whoever procureth a felony to be committed,
though it be by the intervention of a third perion, is an ac-
ceffory before the fact. It is likewife a rule, that he who in
any wife commands or counfels another to commit an unlaw-
ful act, is acceflory to all that enfues upon that unlawful
act; but is not acceflory to any act diltinct from the other.
As if A commands B to beat C, and B beats him fo that he
dies; B is guilty of murder as principal, and A as acceflory.
But if A commands B to burn C's houfe; and he, in fo
doing, commits a robbery; now A, though acceffory to the
burning, is not acceffory to the robbery, for that is a thing
of a diftinet and unconfequential nature%. But if the felony
committed be the fame in fubftance with that which is com-

manded, and only varying in fome circumftantial matters ;

as if, upon a command to poifon Titius, he is ftabbed or

thot, and dies: the commander is ftill acceffory to the mur-
der, for the fubftance of the thing commanded was the death
of Titius, and the manner of it's execution is a mere colla-

3. An accellory after the fact may be, where a perfon,

knowing a felony to have been committed, receives, relieves,

comforts, or allifts the felon. Therefore to make an ac-

ceflory ex poft facto, it is in the firit place requifite that he

knows of the felony committed In the next place he muft

receive, relieve, comfort, or allift him. And generally, any

affiftance whatever given to a felon, to hinder his being ap-

prehended, tried, or fuffering punifhment, makes the affifior

• Dyer. 186.
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teral circumftance

an acceflory. As furnithing him with a horfe to efcape his

+ 2 Hawk. P. C. 316.

P Tolter. 125. 8 I Hal. P. C. 618.

9 1 HaL P. C.617. • 2 Hawk. P. C.319.

purfuers,
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purfuers, money or victuals to fupport him, a houfe or other

thelter to conceal him, or open force and violence to refcue

or protect him'. So likewife to convey inftruments to a

felon to enable him to break gaol, or to bribe the gaoler to

let him efcape, makes a man an acceflory to the felony. But

to relieve a felon in gaol with cloaths or other neceffaries, is

no offence; for the crime imputable to this fpecies of accef-

fory is the hindrance of public juftice, by alifting the felon

to efcape the vengeance of the law". To buy or receive

ftolen goods, knowing them to be ftolen, falls under none of

thee decriptions ; it was therefore at common law a mere

theft, becaufe he received the gods only, and not the felon" :
but now by the ftatutes 5 Ann. c. 31. and 4 Geo. I. c. 11.
all fuch receivers are made acceffories (where the principal

fourteen years (1); and, in the cale of receiving linen goods

ftolen from the bleaching-grounds, are by (tatute 18 Geo. II.

c. 27. declared felons without benefit of clergy. In France

fuch receivers are punithed with death: and the Gothic con-

alfo three forts of thieves, " unum

THe felony muft be complete at the time of the affiftance
given; elfe it makes not the affiftant an acceffory. As if one
wounds another mortally, and after the wound given, but be-
fore death enfues, à perfon aflifts or receives the delinquent :
this does not make him accellory to the homicide; for, tili
death enfues, there is no felony committed y. But fo ftrict
is the law where a felony is actually complete, in order to
do effectual juftice, that the neareft relations are not fuffered
to aid or receive one another. If the parent allifts his child,

• 2 Hawk. P. C. 377, 318.
• 1 Hal. P. C. 620, 621.

" Tbid. 620.

(1) See more upon this fubject in p. 132.
or
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mifdemefnor, and made not the receiver acceflory to the

felony admits of acceflories"), and may be tranfported for

titutions diftinguilhed
" qui conflium daret, alterum qui contractaret, tertium qui
" receptaret et occuleret; pari poende fangulos obnoxios»."

w Fofter, 73.
* Stiernhook de jure Gotb. 1. 3. c. 5.
y 2 Hank. P. С. 320.
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or the child the parent, if the brother receives the brother, the

mafter his fervant, or the fervant his malter, or even if the

hufband relieves his wife, who have any of them committed

[ 39 ] a felony, the receivers become acceffories ex poft facto?. But

a feme covert cannot become an acceffory by the receipt and

concealment of her hulband; for the is prefumed to act

under his coercion, and therefore fhe is not bound, neither

ought the, to difcover her lord a,

4. THe laft point of enquiry is, how accellories are to be
treated, confidered diftinet from principals. And the gene-
ral rule of the antient law (borrowed from the Gothic confti-

ment as their principals: if one be liable to death, the other
is alfo lisble": as, by the laws of Athens, delinquents and
their abettors were to receive the fame punithment!. Why
then, it may be afked, are fuch elaborate diftinctions made
between acceffories and principals, if both are to fuffer the

nature and denomination of crimes, that the accufed may

know how to defend himfelf when indicted; the commilion

of an actual robbery being quite a different accufation from

that of harbouring the robber. 2. Becaufe, though by the

antient common law the rule is as before laid down, that

both thall be punifhed alike, yet now by the ftatutes relating
to the benefit of clergy a diftinction is n. de between them :
acceffories after the fact being ftill allowed the benefit of

linen from bleaching-grounds: which is denied to the
principals and acceflories before the fact, in many cales; as,
among others, in petit treafon, murder, robbery, and wil-
ful burning% And perhaps if a diftinction were conftantly
to be made between the punihment of principals and accef-
fories, even before the fact, the latter to be treated with a

* 3 loft. 108. 2. Hawk. P. C.320.
2 1 Hal. P. C. 621.

little
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tutions) is this, that acceffories fhall fuffer the fame punith-

fame punilment? For thefe reafons: I. To diftinguith the

clergy in all cafes, except horfe-ftealinge and ftealing of

• Pott. Antig. b. I. c. 26.
• Stat. 31 Eliz, c. 12.

" See Stiernhook, ibid. § Stat. 18 Geo. II. c. 27.
^ 3 Inf. 188. 8 1 Hul. P. C. 615.
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little lefs feverity than the former, it might prevent the per-

petration of many crimes, by increafing the difficulty of find-
ing a perfon to execute the deed itfelf; as his danger would

be greater than that of his accomplices, by reafon of the dif- [ 40 ]

could be tried as acceffory till after the principal was con-

victed, or at leaft he muft have been tried at the fame time

with him: though that law is now much altered, as will be
fhewn more fully in it's proper place. 4. Becaufe, though
a man be indicted as acceflory and acquitted, he may after-
wards be indicted as principal: for an acquittal of re-
ceiving or counfelling a felon, is no acquittal of the felony
itfelf: but jit is matter of fome doubt, whether, if a man
be acquitted as principal, he can be afterwards indicted as
acceflory before the fact; fince thofe offences are frequently
very nearly allied, and therefore an acquittal of the guilt of
one may be an acquittal of the other alfo. But it is
clearly held, that one acquitted as principal may be indicted
as an acceflory after the fact; fince that is always an
offence of a different fpecies of guilt, principally tending to
evade the public juftice, and is fubfequent in its commence-
ment to the other. Upon thefe realons the diftinction of

principal and acceffory will appear to be highly neceflary ;
though the punithment is fill much the fame with regard to
principals, and fuch acceffories as offend before the fact is
committed (2).

(2) By 43 Geo. III. c. 1I3. $ 5. it is enacted that all accef-
fories before the fact in every felony may be tried either in the
county, where the principal felon is tried, or in the county where-
in the offence of being an acceflory was committed.

But if the principal felony is committed on the high feas,
then the acceflory hall be tried like the principal under the 28
Hen. VIII. c. 15., which provides for the trial of felonies upon
the high feas; but no one tried for an offence by one jurifdiction
hall afterwards be tried for the fame offence under the other

Ch. 3.

ference of his punifhment". 3. Becaufe formerly no man

$ Beccar, c. 37. i 1 Hal. P.C. 625,626. 2 Hawk. P.C. 373. Fofter. 361.

jurifdiction,
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CHAPTER THE FOURTH.

or OFFENCES AGAINST GOD AND
RELIGION.

IN the prefent chapter we are to enter upon the detail of

punithments annexed to each by the law of England. It
was obferved in the beginning of this book", that crimes and
midemefnors are a breach and violation of the public rights
and duties owing to the whole community, confidered as a

community, in it's focial aggregate capacity. And in the

very entrance of thefe Commentaries it was fhewn, that hur
man laws can have no concern with any but focial and rela-

tive duties, being intended only to regulate the conduct of

man, confidered under various relations, as a member of civil

fociety. All crimes ought therefore to be eftimated merely
according to the mifchiefs which they produce in civil fo-

ciety*: and of confequence private vices, or breach of

mere-abfolute duties, which man is bound to perform, con-

fidered only as an individual, are not, cannot be, the object

of any municipal law, any farther than as by their evil ex-

ample, or other pernicious effects, they may prejudice the

community, and thereby become a [pecies of public crimes.

Thus the vice of drunkennefs, if committed privately and

alone, is beyond the knowledge, and of courfe beyond the

reach of human tribunals: but if committed publicly, in the

face of the world, it's evil example makes it liable to tempo-

taken) in a criminal violation of truth, and therefore in any

* See pag. 5. o See Vol I. pag. 123, 124.
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the feveral fpecies of crimes and mifdemefnors, with the

ral cenfures. The vice of lying, which confifts (abftractedly

• Beccar. ch. 8.

thape
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hape is derogatory from found morality, is not however
taken notice of by our law, unlefs it carries with it fome
public inconvenience, as {preading falfe news; or fome ío-
cial injury, as flander and malicious profecution, for which
a private recompence is given. And yet drunkennefs and

malevolent lying are in foro confcientiae as thorougly criminal

when they are not, as when they are, attended with public

inconvenience. The only difference is, that both public and

private vices are fubject to the vengeance of eternal juftice;

and public vices are befides liable to the temporal punith-

ments of human tribunals.

On the other hand, there are fome mifdemefnors, which

are punilhed by the municipal law, that have in themfelves

nothing criminal, but are made unlawful by the politive con-
titutions of the ftate for public inconvenience; fuch as poach-
ing, exportation of wool, and the like. Thefe are naturally

no offences at all; but their whole criminality confifts in

their difobedience to the fupreme power, which has an un-
doubted right, for the well-being and peace of the commu-
nity, to make fome things unlawful, which are in them-
felves indifferent. Upon the whole, therefore, though part
of the offences to be enumerated in the following fheets are
offences againft the revealed law of God, others againft the
law of nature, and fome are offences againft neither; yet in

a treatife of municipal law we muft confider them all as de-

riving their particular guilt, here punilhable, from the law of

man.

HAving premifed this caution, I fhall next proceed to

diftribute the feveral offences, which are either directly or by

confequence injurious to civil fociety, and therefore punilh-

able by the laws of England, under the following general

heads: firit, thofe which are more immediately injurious to

God and his holy religion: fecondly, fuch as violate and

trangrels the law of nations; thirdly, fuch as more efpe-

cially affect the fovereign executive power of the ftate, or the

king and his government; fourthly, fuch as more directly

infringe

Ch. 4.
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infringe the rights of the public or commonwealth; and,
laftly, fuch as derogate from thofe rights and duties, which
are owing to particular individuals, and in the prefervation
and rindication of which the community is deeply in-

immediately offend Almighty God, by openly tranfgrefling

the precepts of religion either natural or revealed; and me-

diately by their bad example and confequence, the law of

fociety alfo; which conftitutes that guilt in the action, which

human tribunals are to cenfure.

I. OF this fpecies the firft is that of apoftafy, or a total re-

nunciation of chriftianity, by embracing either a falfe religion,

or no religion at all. This offence can only take place in

fuch as have once profeffed the true religion. The perverfion

of a chriftian to judaifm, paganifm, or other falfe religion,
was punifhed by the emperors Conftantius and Julian with
confifcation of goodsa; to which the emperors Theodofius
and Valentinian added capital punithment, in cafe the apof-
tate endeavoured to pervert others to the fame iniquity e: a
punithment too fevere for any temporal laws to inflict upon
any fpiritual offence; and yet the zeal of our anceftors im-
ported it into this country; for we find by Bracton', that
in his tine apoftates were to be burnt to death. Doubtlefs the
prefervation of chriftianity, as a national religion, is, abftracted
from it's own intrinfic truth, of the utmoft confequence to
the civil ftate: which a fingle inftance will fufficiently de-
montrate. The belief of a future ftate of rewards and pu-
nifhments, the entertaining juft ideas of the moral attributes
of the Supreme Being, and a firm perfuafion that he fuperin-
tends and will finally compenfate every action in human life,

(all which are clearly revealed in the doctrines, and forcibly
inculcated by the precepts, of our Saviour Chrift,) thele are the
grand foundation of all judicial oaths; which call God to
tritnels the truth of thofe facts, which perhaps may be only
known to him and the party attefting: all moral evidence,

15 therefore,

Book IV.

terefted.

FIRsT then, of fuch crimes and mifdemefnors, as more

• Cod. 1. 7. 1. " Ibit. 6. $ 1.3.6.9.
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therefore, all confidence in human veracity, muit be weak-

vier penalty than the offence, taken in a civil light, deferves :

and, taken in a {piritual light, our laws have no jurifdiction

over it. This punithment therefore has long ago become

offender pro falute animae. But about the clofe of the laft

century, the civil liberties to which we were then reftored

for the civil power to interpofe, by not admitting thofe mif.

principles as deftroyed all moral obligation. To this end

perfon educated in, or having made profeffion of, the chrif-

tian religion, thall, by writing, printing, teaching, or ad-

vifed peaking, deny the chriftian religion to be true, or the

offence be rendered incapable to hold any office or place of
truft; and, for the fecond, be rendered incapable of bringing
any action, being guardian, executor, legatee, or purchafer

four months after the firft conviction, the delinquent will in

II. A sEcond offence is that of herefy, which confifts not
in a total denial of chriftianity, but of fome of it's effential

Ch. f WRONGS.

ened by apoltaly, and overthrown by total infidelitys.

Wherefore all affronts to chriftianity, or endeavours to de-

preciate it's efficacy, in thofe who have once profeffed it, are

highly deferving of cenfure. But yet the lofs of life is a hea-

obfolete; and the offence of apoltaly was for a long time the

object only of the ecclefiaftical courts, which corrected the

being uled as a cloke of maliciouinefs, and the moft horrid

doctrines fubverfive of all religion being publicly avowed

both in difcourfe and writings, it was thought neceffary again

creants" to the privileges of fociety, who maintained fuch

it was enacted by ftatute 9 & 10 W. III. c. 32., that if any

holy fcriptures to be of divine authority, he thall upon the firft

of lands, and fhall fuffer three years' imprifoument without

bail. To give room however for repentance, if, within

open court publicly renounce his error, he is difcharged for

that once from all difabilities.

¿ Uliles effe opiniones bas, quis negat, fit focietas cirium inter ipfos, Diis immor-
cusz inteligato .. muita formenturjure- talibus interpofilis dura judicibus, durasef-
jurando; quur lutis fint foederumre- tibus? Cic. de LL. ii. 7.
ligiones; quam :: tas divini fuppliciime. "Mefcroyantz in our antient law
tus a fielere re•trit; quamque funca books is the name of unbelievers.

doetriness
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doctrines, publicly and obitinately avowed ; being defined by

muft alfo be acknowledged that particular modes of belief or

unbelief, not tending to overturn chriftianity itfelf, or to fap

the foundations of morality, are by no means the object of
coërcion by the civil magiftrate. What doctrines thall there-
fore be adjudged herefy, was left by our old conftitution to
the determination of the ecclefiaftical judge; who had herein
a moft arbitrary latitude allowed him. For the general defi-
nition of an heretic given by Lyndewode*, extends to the
fmalleft deviation from the doctrines of holy church: " hae-

" teachers of erroneous opinions, contrary to the faith and

" blefled determinations of the holy church." Very contrary

this to the ulage of the firft general councils, which defined

all heretical doctrines with the utmoft precifion and exactnefs.

And what ought to have alleviated the punithment, the un-

certainty of the crime, feems to have enhanced it in thofe days

of blind zeal and pious cruelty. It is true that the fanêtimo-

nious hypocrify of the canonifts went at firft no farther than

enjoining penance, excommunication, and ecclefiaftical de-

privation, for herefy; though afterwards they proceeded
boldly to imprifonment by the ordinary, and confifcation of
goods in pios ufus. But in the mean time they had prevailed
upon the weaknefs of bigotted princes, to make the civil power
fubfervient to their purpofes, by making herefy not only a
temporal, but even a capital offence: the Romith eccle-

faftics determining, without appeal, whatever they pleafed to
be herefy, and fhifting off to the fecular arm the odium and
drudgery of executions: with which they themfelves were too
tender and delicate to intermeddle. Nay, they pretended to

intercede and pray, on behalf of the convicted heretic, ut

knowing at the fame time that they were delivering the un-

happy

Book IV.

fir Matthew Hale, " fententia rerum divinarum humano fenfu

" excagitata, palam docta et pertinuciter defenfa!." And here it

16 reticus eft qui dubitat de fide catholica, et qui negligit fervare

'ea, quae Romana ecclefia fatuit, feu fervare decreverat." Or,

as the ftatute 2 Hen. IV. c. 15. expreffes it in Englith,

citra mortis periculum fententia circa eum moderatur': well

" I Hal. P. C. 384 * cap, de baereticis. " Decretal. 1.5.8.40.6.27.
12
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happy victim to certain death. Hence the capital punithments
inficted on the ancient Donatifts and Manichaeans by the em-

tion of the emperor Frederic mentioned by Lyndewade",

adjudging all perfons without diftination to be burnt with fire,

who were convited of herefy by the ecclefiaftical judge. The

fame emperor, in another conftitution®, ordained that if any

temporal lord, when admonithed by the church, thould ne-

glect to clear his territories of heretics within a year, it fhould
be lawful for good catholics to feize and occupy the lands,

and utterly to exterminate the heretical polleffors. And upon

this foundation was built that arbitrary power, fo long claim-

ed and fo fatally exerted by the pope, of difpoling even of the

kingdoms of refractory princes to more dutiful fons of the

church. The immediate event of this conftitution was fome-

thing fingular; and may ferve to illuftrate at once the grati-
tude of the holy fee, and the juft punifhment of the royal
bigot: for upon the authority of this very conftitution, the
pope afterwards expelled this very emperor Frederic from his
kingdom of Sicily, and gave it to Charles of Anjou.

CHRIsTIaNITy being thus deformed by the damon of

perfecution upon the continent, we cannot expect that our

own illand fhould be entirely free from the fame fourge.

And therefore we find among our ancient precedents? a writ

de haeretico comburendo, which is thought by fome to be as

ancient as the common law itfelf. However it appears from

thence, that the conviction of herefy by the common law was

not in any petty ecclefiaitical court, but before the arch-

bifhop himfelf in a provincial fynod; and that the delinquent.

was delivered over to the king to do as he fhould pleafe with

him: fo that the crown had a control over the fpiritual

power, and might pardon the convict by ifluing no proces

againft him; the writ de haeretico comburendo being not a writ
of courfe, but illuing only by the fpecial direction of the king
in council.

• God. 1. 5-1.
BUT
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perors Theodolius and Juitinian: hence alfo the conftitu-

• God. L. 1. til, 5.

'I c. de bacresicis.
• Baldus in Cod. I. 5- 4.
• F. N. B. 200.
• I Hal. P. C, 395.
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But in the reign of Henry the fourth, when the eyes of
the chriftian world began to open, and the feeds of the pro-
teftant religion (though under the opprobrious name of lol-
lardy") took root in this kingdom; the clergy taking ad-
vantage from the king's dubious title to demand an increafe

of their own power, obrained an act of parliament', which

harpened the edge of perfecution to it's utmoft keennefs.

For, by that ftatute, the diocefan alone, without the inter-

vention of a fynod, might convict of heretical tenets; and

unleis the convict abjured his opinions, or if after abjuration

he relapfed, the theriff was bound ex officio, if required by

the bifhop, to commit the unhappy victim to the flames,
without waiting for the confent of the crown. By the ftatute

2 Hen. V. c. 7. lollardy was alfo made a temporal offence,

and indictable in the king's courts; which did not thereby

gain an exclufive, but only a concurrent jurifdiction with the

AFTERWARDs, when the final reformation of religion be-
gan to advance, the power of the ecclefiaftics was fomewhat
moderated: for though what herely is, was not then precifely
defined, yet we were told in fome points what it is not: the
ftatute 25 Hen: VIII. c. 14. declaring that offences againit the
fee of Rome are not herely; and the ordinary being
thereby reftrained from proceeding in any cafe upon mere
fufpicion; that is, unlefs the party be accufed by two credible
witneffes, or an indictment of herefy be firft previoully found
in the king's courts of common law. And yet the fpirit of
perfecution was not then abated, but only diverted into a lay
channel. For in fix years afterwards, by ftatute 31 Hen. VIll.
c. 14. the bloody law of the fix articles was made, which efta-

tiation, communion in one kind, the celibacy of the clergy,
monaltic vows, the facrifice of the mais, and auricular con-
fellion; which points were " determined and refolved by

• So called not from lolium, or tares, one Walter Lolhard, a German re-
(an etymology, which was afterrards former, A. D. 1395. Mod. Un. Hift.

of them, March, siti, so.) but from the

$17 Book IV.

bifhop's confiftory.

blifhed the fix mott contefted points of popery, tranfubitan-

devifed in order to juftify the burning xavi. 13. Spelm. Gloff: 375.
: 2 Her. IV. c. 15.
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" the moft godly ftudy, pain, and travail of his majefty : for

" which his moft humble and obedient fubjects, the lords

"Spiritual and temporal, and the commons, in parliament
" aflembled, did not only render and give unto his highnefs
" their moft high and hearty thanks," but did alfo enact and
declare all oppugners of the firft to be heretics, and to be burnt
with fire; and of the five laft to be felons, and to fuffer death.

of clergy and laity for the trial and conviction of heretics;
the reigning prince being then equally intent on deftroying

other their corruptions of the chriftian religion.

I sHALL not perplex this detail with the various repeals and

revivals of thefe fanguinary laws in the two fucceeding reigns;

but fhall proceed directly to the reign of queen Elizabeth;

when the reformation was finally eftablifhed with temper and

decency, unfullied with party rancour, or perfonal caprice

relating to herely are repealed, which leaves the jurifdiction

of herefy as it ftood at common law; viz. as to the infliction

of common cenfures, in the ecclefialtical courts; and in cafe

of burning the heretic, in the provincial fenate only. Sir

Matthew Hale is indeed of a different opinion, and holds that
luch power refided in the diocelan alfo, though he agrees,
that in either cafe the writ de haeretico comburendo was not de-
mandable of common right, but grantable or otherwife merely

at the king's difcretion". But the principal point now gained
was, that by this ftatute a boundary is for the firft time fet
so what thall be accounted herefy; nothing for the future
being to be fo determined, but only fuch tenets, which have

been heretofore fo declared, I. By the words of the canoni-

cal fcriptures: 2. By the firft four general councils, or fuch

others as have only ufed the words of the holy fcriptures ;
or, 3. Which thall hereafter be fo declared by the parliament,

with the affent of the clergy in convocation. Thus was he-

rely reduced to a greater certainty than before; though it

might not have been the worfe to have defined it in terms ftill

" 5 Rep. 23. 12 Rep, 56. 92. • I Hal. P. C. 405.

more
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The fame tatute eftablithed a new and mixed jurifdiction

the fupremacy of the bifhops of Rome, and eftablifhing all

and refentment. By ftatute i Eliz. c. I. all former ftatutes

E 2
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more precife and particular: as a man continued ftill liabie

[ 49] to be burnt, for what perhaps he did not underftand to be

herefy till the ecclehaltical judge fo interpreted the words of
the canonical [criptures.

For the writ de haeretico comburerdo remained ftill in force ;

and we have infances of it's being put in execution upon
two Anabaptifts in the leventeenth of Elizabeth, and tivo
Arians in the ninth of James the fift. But it was totally

correction pro falute animae, by virtue of the ftatute 29 Car. II.

c. 9. For in one and the fame reign, our lands were delivered

from the flavery of military tenures, our bodies from arbi-

trary imprifonment by the habeas corpus act; and our minds

from the tyranny of fuperftitious bigotry, by demolithing this

laft badge of perfecution in the Englith law.

In what I have now faid, I would not be undertood to de-
rogate from the juft rights of the national church, or to fa-

vour a loofe latitude of propagating any crude undigefted

fentiments in religious matters. Of propagating, I fay; for

the bare entertaining them, without an endeavour to diffufe

them, feems hardly cognizable by any human authority. I

only mean to illuftrate the excellence of our prefent eftablith-

ment, by looking back to former times. Every thing is now

as it fhould be, with refpect to the fpiritual cognizance, and

fpiritual punithment, of herefy: unlefs perhaps that the crime

ought to be more ftrictly defined, and no perfecution per-

mitted, even in the ecclefiaftical courts, till the tenets in

quettion are by proper authority previoully declared to be

heretical. Under thele reftrictions it feems neceilary for the

fupport of the national religion, that the officers of the church
should have power to cenfure heretics; yet not to harais
them with temporal penalties, much leis to exterminate of
deftroy them. The legiflature hath indeed thought it proper,
that the civil magiltrate fhould again interpole, with regard
to one fpecies of herely, very prevalent in modern times; for
by itatute 9 & 10 W. III. c. 32. if any perfon educated in

the
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abolithed, and herefy again fubjected only to ecclefiaftical
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the chriftian religion, or profelling the fame, hall by writing,

printing, teaching, or advifed fpeaking, deny any one of

the perfons of the holy trinity to be God, or maintain that

there are more gods than one, he thall undergo the fame [50 ]

penalties and incapacities, which were juft now mentioned

to be inflicted on apoltaly by the fame ftatute. And thus

much for the crime of herefy.

III. AnoTHeR fpecies of offences againft religion are

thofe which affect the efablifed church. And thefe are either
pofitive or negative: pofitive, by reviling it's ordinances ;
or negative, by non-conformity to it's worlhip.. Of both of
thefe in their order.

I. AnD, firft, of the offence of reviling the ordinances of
the church. This is a crime of a much groffer nature. than

the other of mere non-conformity: fince it carries with it
the utmoft indecency, arrogance, and ingratitude; indecency,
by fetting up private judgment in virulent and factious oppo-
fition to public authority: arrogance, by treating with con-
tempt and rudeneis what has at leaft a better chance to be
right than the fingular notions of any particular man; and
ingratitude, by denying that indulgence and undifturbed
liberty of confcience to the members of the national church.
which the retainers to every petty conventicle enjoy. However,
it is provided by (tatutes I Edw. VI. c. 1. and & Eliz. c. 1.
that whoever reviles the facrament of the Lord's fupper hall

1 Eliz. c. 2. if any minifter thall fpeak any thing in deroga-

tion of the book of common prayer, he hall, if not beneficed,.

be imprifoned one year for the firft offence, and for life for

the fecond: and, if he be beneficed, he fhall for the firft

offence be imprifoned fix months, and forfeit a year's value of

his benefice: for the fecond offence he hall be deprived, and

fuffer one year's imprifonment: and, for the third, fhall in

like manner be deprived, and fuffer imprifonment for life.

And if any perfon whatfoever hall, in plays, fongs, or other

open words, fpeak any thing in derogation, depraving, or

Ch. 4.

be punithed by fine and imprifonment; and by the ftatute
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defpifing of the faid book, or hall forcibly prevent the read-

ing of it, or caufe any other fervice to be ufed in its ftead,

he hall forfeit for the firft offence an hundred marks; for the

lecond, four hundred; and for the third, hall forfeit all his

goods and chattels, and fuffer imprifonment for life. Thele

C 51 ] penalties were framed in the infancy of our prefent eftablith-
ment, when the difciples of Rome and of Geneva united in in-

and the terror of thefe laws (for they feldom, if ever, were

fully executed), proved a principal means, under Providence,

of preferving the purity as well as decency of our national

worfhip. Nor can their continuance to this time (of the

milder penalties at leaft) be thought too fevere and intolerant;

to far as they are levelled at the offence, not of thinking dif-

ferently from the national church, but of railing at that church

and obftructing it's ordinances, for not fubmitting it's public

judgment to the private opinion of others. For, though it is

clear that no reftraint fhould be laid upon rational and dif-
pallionate difculions of the rectitude and propriety of the

are what no eftablifhment can tolerate". A rigid attachment
to trifles, and an intemperate zeal for reforming them, are
equally ridiculous and abfurd; but the latter is at prefent the

hinted at in a former volume", it would now be extremely

unadvifable to make any alterations in the fervice of the
church; unlefs by it's own confent, or unlefs it can be

follow from continuing the prefent forms.

2. Nov-CONFORMITY to the worlhip of the church is the

other, or negative branch of this offence. And for this there is

much more to be pleaded than for the former; being a mat-

" By an ordinance 23 Aug. 1645, byterian worhip, subjected the of-

which continued till the reftoration, fender upon indictment to a difere-
to preach, write, or print any thing tionary fine, nor exceeding 5o pounds.
in derogation or depraving of the di- (Scobell. 98.)

ter
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veighing with the utmoft bitternefs againft the Englith liturgy

eftablithed mode of worthip; yet contumely and contempt

lefs excufable, becaufe from political realons, fufficiently

thewn that fome manifeft impiety or hocking abfurdity will

retory, for the then eftabliched pref. " Vollop. 8.



ter of private confcience, to the feruples of which our prefent

laws have fhewn a very juft and chriftian indulgence. For
undoubtedly all perfecution and oppreflion of weak con-

[ciences, on the fcore of religious perfuañions, are highly

unjuftifiable upon every principle of natural realon, civil

liberty, or found religion. But care muft be taken not to

carry this indulgence into fuch extremes, as may endanger
the national church: there is always a difference to be made [ 52 ]
between toleration and eftablithment.

NON-CONFORMISTS are of two forts: firft, fuch as abfent

through total irreligion, and attend the fervice of no other

c.I. and 3 Jac. I. C. 4. forfeit one hilling to the poor every

Lord's day they fo abfent themfelves, and 20l. to the king if

they continue fuch default for a month together. And if

they keep any inmate, thus irreligioufly difpofed, in their

houles, they forfeit 1ol: per month.

The lecond fpecies of non-conformifts are thofe who offend

through a miltaken or perverfe zeal. Such were efteemed

by our laws, enacted fince the time of the reformation, to be
papifts and proteltant diffenters: both of which were fup-

pofed to be equally fchifmatics in not communicating with

the national church; with this difference, that the papilts

divided from it upon material, though erroneous, reafons ;

but many of the diffenters upon matters of indifference, or,,

in other words, upon no reafon at all. Yet certainly our

anceftors were miltaken in their plans of compulfion and in-

tolerance. The fin of ichifm, as fuch, is by no means the

object of temporal coercion and punifhment. If through

weaknefs of intellect, through mifdirected piety, through

perverlenefs and acerbity of temper, or (which is often the

cafe) through a profpect of fecular advantage in herding with

civil magiltrate has nothing to do with it; unlefs their tenets
and practice are fuch as threaten ruin or difturbance to the
itate. He is bound indeed to protect the eftablifhed church :

and,.
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themfelves from divine worthip in the eftablifhed church,

perfuafion. Thefe by the itatutes of 1 Eliz. c. 2. 23 Eliz.

a party, men quarrel with the ecclefiaftical eftablifhment, the
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and, if this can be better effected, by admitting none but it's

genuine members to offices of truft and emolument, he is

certainly at liberty to to do: the difpofal of offices being mat-

ter of favour and difcretion. But, this point being once

fecured, all perfecution for diverfity of opinions, however ridi-

culous or abfurd they may be, is contrary to every principle of
found policy and civil freedom. The names and fubordination

[ 53 ] of the clergy, the pofture of devotion, the materials and colour
of the minifter's garment, the joining in a known or an un-
known form of prayer, and other matters of the fame kind,
muft be left to the option of every man's private judgment.

WITH regard therefore to proteftant diffenters, although the

experience of their turbulent difpofition in former times oc-

undertake to juftify) to be laid upon them by abundance of

ftatutes*, yet at length the legillature, with a fpirit of true

magnanimity, extended that indulgence to thefe feêtaries,

which they themfelves, when in power, had held to be coun-

tenancing fchifm, and denied to the church of Englandy.

The penalties are conditionally fufpended by the ftatute i W.

« fubjects, diffenting from the church of England, from the

« penalties of certain laws," commonly called the toleration

act; which is confirmed by ftatute so Ann. c-2. and de-

clares that neither the laws above mentioned, nor the fta-

tutes I Eliz. c.2. § 17. 3 Jac.I. C-4 & 5- nor any other

acts), thall extend to any diffenters, other than papifts and

fuch as deny the Trinity: provided, i. that they take the oaths

of allegiance and fupremacy (or make a fimilar affirmation,

being quakers") and fubfcribe the declaration againft popery;

2. that they repair to fome congregation certified to and re-
giftered in the court of the bithop or archdeacon, or at the

x 23 Eliz. c.I. 29 Eliz. c. 6. 35 Eliz. penalties on the former to, in cafe
of ufing the book of common prayer

y The ordinance of I645 (before not only in a place of public worhip,
cited) inficted imprifonment for a year but alfo it any private family.
on the third ofence, and pecuniary

12 county
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cafioned feveral difabilities and reftrictions (which I fhall not

& M. ft. I. c. 18. " for exempting their majefties' proteftant

penal laws made againft popith recufants (except the teft.

с. I. 22 Саї. II. с. 1.

I See flat, 8 Geo. I, e.6.
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county feflions; 3. that the doors of luch meeting-houfe hall

be unlocked, unbarred, and unbolted; in default of which

the perfons meeting there are ftill liable to all the penalties of

the former acts. Diffenting teachers, in order to be exempted

from the penalties of the ftatutes 13 & 14 Car. II. c. 4.

15 Car. II. c. 6. 17 Car. II. c. z. and 22 Car. 2. c. 1. are

alfo to fubferibe the articles of religion mentioned in the fta-

tute 13 Eliz. c. 12. (which, only concern the confeflion of the
true chriftian faith, and the doctrine of the facraments,)
with an exprefs exception of thole relating to the government
and powers of the church, and to infant baptifm; or if they [54 ]

themfelves to be chriftians and proteftants, and that they be-

lieve the fcriptures to contain the revealed will of God, and

to be the rule of doctrine and practice. Thus, though the

crime of non-conformity is by no means univerfally abrogated,

it is fufpended and ceafes to exift with regard to thefe proteit-

ant diffenters, during their compliance with the conditions

impofed by thefe acts: and, under thefe conditions, all per-

fons, who will approve themfelves no papilts or oppugners of

the Trinity, are left at full liberty to act as their confciences

thall direct them, in the matter of religious worhip. And if

any perton thall wilfully, maliciouly, or contemptuoufly
difturb any congregation, affembled in any church or per-
mitted meeting-houfe, or thall mifufe any preacher or teacher
there, he thall (by virtue of the fame ftatute, I W. & M.)
be bound over to the feflions of the peace, and forfeit twenty
pounds. But by itatute 5 Geo. I. c. 4. no mayor or principal

magiftrate muft appear at any diffenting meeting with the

enfigns of his office", on pain of difability to hold that or any

other office: the legiflature judging it a matter of propriety,

that a mode of worfhip, fet up in oppofition to the national,

when allowed to be exercifed in peace, fhould be exercifed

alfo with decency, gratitude, and humility. Diffenters alfo,

a Sir Humphry Edwin, a lord mayor lities; which is alluded su by Dean

of London, had the imprudence foon Swift, in his tale of a tub, under the

after the toleration act to go to it pref- allegory of Jack getting on a great

who
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fcruple fubfcribing the fame, hall make and fubfcribe the de-

claration preferibed by ftatute 19 Geo. Ill. c. 44. profefing

byterian meeting-houle in his forma- horfe, and eating cuftard.
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who fubicribe the declaration of the act 19 Geo. III. are ex-

empted (unleis in the cafe of endowed fchools, and colleges,)

from the penalties of the ftatutes 13 & 14 Car. 2. C. 4. and

17 Car. Il. c. 2. which prohibit (upon pain of fine and im-
prifonment) all perfons from teaching {chool, unlefs they be
licenfed by the ordinary, and fubfcribe a declaration of con-
formity to the liturgy of the church, and reverently frequent

divine fervice, eftablifhed by the laws of this kingdom.

As to papilts, what has been faid of the proteftant diffenters
would hold equally itrong for a general toleration of them ;

[ 55 ] provided their leparation was tounded only upon difference of

opinion in religion, and their principles did not alfo extend to

a fubvertion of the civil government. If once they could be

brought to renounce the fupremacy of the pope, they might

quietly enjoy their feven facraments, their purgatory, and

auricular confetlion; their worfhip of reliques and images;

nay, even their tranfubitantiation. But while they acknow-

ledge a foreign power, fuperior to the fovereignty of the king-

dom, they cannot complain if the laws of that kingdom will

not treat them upon the footing of good fubjects.

Let us therefore now take a view of the laws in force

the former penalties for not frequenting their parith church,

are difabled from taking their lands either by defcent or pur-

chafe, after eighteen years of age, until they renounce their

errors: they muft at the age of twenty-one regifter their eftates

before acquired, and all future conveyances and wills relating
to them; they are incapable of prefenting to any advowfon, or
granting to any other perfon any avoidance of the fame; they
may not keep or teach any fchool under pain of perpetual im-
prifonment; and if they willingly fay or hear mafs, they for-
feit the one two hundred, the other one hundred marks, and
each fhall fuffer a year's imprifonment. Thus much for per-
fons, who, from the misfortune of family prejudices or other-

wife,
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againft the papifts; who may bedivided into three clafles,
perfons profefling popery, popith recufants convict, and po-
pilh priefts. 1. Perfons profefling the popith religion, beides
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wife, have conceived an unhappy attachment to the Romith

church from their infancy, and publicly profeis it's errors. But

if any evil induftry is ufed to rivet thefe errors upon them, if

any perfon fends another abroad to be educated in the popith

religion, or to refide in any religious houle abroad for that

purpofe, or contributes to their maintenance when there;

both the fender, the fent, and the contributor, are difabled to

fue in law or equity, to be executor or adminiftrator to any

perfon, to take any legacy or deed of gift, and to bear any

office in the realm, and hall forfeit all their goods and chat-
tels, and likewife all their real eftate for life. And where thefe
errors are alfo aggravated by apoftaly, or perverfion, where a
perion is reconciled to the fee of Rome, or procures others to
be reconciled, the offence amounts to high treafon. 2. Popith [56 ]
recufants, convicted in a court of law of not attending the
fervice of the church of England, are fubject to the follow-

ing difabilities, penalties, and forfeitures, over and above

thofe before mentioned. They are confidered as perfons ex-

communicated; they can hold no office or employment; they

muft not keep arms in their houfes, but the fame may be feized

by the juftices of the peace; they may not come within ten

miles of London, on pain of 100%; they can bring no action

at law, or fuit in equity; they are not permittedto travel
above five miles from home, unleis by licenfe, upon pain of
forfeiting all their goods; and they may not come to court
under pain of 100%. No marriage or burial of fuch recufant,

or baptifm of his child, thall be had otherwife than by the

minifters of the church of England, under other fevere penal-

ties. A married woman, when recufant, fhall forfeit two-

thirds of her dower or jointure, may not be executrix or ad-

miniftratrix to her hufband, nor have any part of his goods;

and during the coverture may be kept in prifon, unlefs her

hufband redeems her at the rate of 1ol, a month, or the third

part of all his lands. And laftly, as a feme covert recufant

may be imprifoned, fo all others muft, within three months

after conviction, either fubmit and renounce their errors, or,

if required fo to do by four juftices, muft abjure and renounce

the realm: and if they do not depart, or if they return with-

out the king's licence, they thall be guilty of felony, and

Ch. 4.
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fuffer death as felons without benefit of clergy. There is

alfo an inferior fpecies of recufancy, (refufing to make the
declaration againft popery, enjoined by ftatute 3o Car. II.

ft. z. when tendered by the proper magiftrate,) which, if the

party refides within ten miles of London, makes him an

abfolute recufant conviêt; or if at a greater diftance, fuf-

pends him from having any feat in parliament, keeping arms

in his houfe, or any horfe abore the value of five pounds.

This is the ftate, by the laws now in being', of a lay papift.

[ 57 ] But, 3. The remaining {pecies or degree, viz. popith priefts,

are in a ftill more dangerous condition. For by ftatute

II & 12 W. Ill. C. 4. popith priefts or bilhops, celebrating

mais, or exerciling any part of their funêtions in England,

except in the houfes of ambaffadors, are liable to perpetual

imprifonment. And by the ftatute 27 Eliz. c. 2. any popith

prieft, born in the dominions of the crown of-England, who
thall come over hither from beyond fea, (unlefs driven by
ftrefs of weather, and tarrying only a realonable time ') or
thall be in England three days without conforming and taking

the oaths, is guilty of high treafon : and all perfons harbour-

ing him are guilty of felony without the benefit of clergy.

This is a thort fummary of the laws againft the papifts,

under their three feveral claffes, of perfons profefling the

popith religion, popith recufants conviet, and popifa priefts.
Of which the prefident Montefquieu obferves , that they are
fo rigorous, though not profefledly of the fanguinary kind,
that they do all the hurt that can polibly be done in cold
blood. But in anfwer to this it may be obferved, (what fo-
reigners who only judge from our ftatute-book are not fully
apprized of,) that thefe laws are feldom exerted to their ut-
moft rigour: and, indeed, if they were, it would be very difficult
to excufe them. For they are rather to be accounted for from
their hiltory, and the urgency of the times which produced

o Stat, 23 Eliza C.I. 29 Bliz, C. 2. 11 8 12 W. III. Co de 12 Ann. ft. io
27 Elizo C. G. 35 Liliz. C.2. 1 Jac. I. C. I4, I Geo. J, fu 1. C.55. 3 Gco.I.
C. 4. 3 Jac. I. C.485- 7 Jac.I. C.6. C.18. II Geo. II. C.I7.
3 Car. I. c. 3. 25 Car. II, c. 2. 30 Car. IT. • Raym. 377. Latch. 1.
Rozo i 1V. 86 M. 6. 9, 15, & 26, d Sp.L. B.ID. C. 2%.

thems
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them, than to be approved (upon a cool review) as a ftanding

ing the reign of Elizabeth, the turbulence and uneafnefs of

the papifts under the new religious eftablithment, and the
boldnefs of their hopes and wilhes for the fucceffion of the
queen of Scots, obliged the parliament to counteract fo dan-
gerous a fpirit by laws of a great, and then perhaps neceffary,
leverity. The powder-treafon, in the fucceeding reign, ftruck
a panic into James I. which operated in different ways: it oc-
cafioned the enacting of new laws againft the papilts; but de-

terred him from putting them in execution. The intrigues of

queen Henrietta in the reign of Charles do, the proipect ofra

the reign of king William, and the avowed claim of a popith
pretender to the crown in that and fubfequent reigns, will
account for the extenfion of thefe penalties at thofe feveral [ 58 ]
periods of our hiftory. But if a time fhould ever arrive, and
perhaps it is not very diftant, when all fears of a pretender
hall have vanifhed, and the power and influence of the pope
thall become feeble, ridiculous, and defpicable, not only in
England, but in every kingdom of Europe; it probably would
not then be amifs to review and foften thefe rigorous ediats;
at leaft till the civil principles of the Roman catholics called
again upon the legillature to renew them: for it ought not
to be left in the breaft of every mercilefs bigot, to drag
down the vengeance of thefe occafional laws upon inoffen-
five, though miltaken fubjects; in oppofition to the lenient
inclination of the civil magiltrate, and to the deftruction of
every principle of toleration and religious liberty.

with regard to fuch papifts as duly take the oath therein pre-

feribed, of allegiance to his majefty, abjuration of the pre-

tender, renunciation of the pope's civil power, and abhor-

rence of the doctrines of deftroying and not keeping faith

with heretics, and depofing or murdering princes excommu-

nicated by authority of the fee of Rome: in refpect of whom

only the ftatute of 11 & 12 W. Ill, is repealed, fo far as it

Ch. 4.

fyftem of law. The reftlefs machinations of the Jefuits dur-

popith fucceffor in that of Charles II., the affallination-plot in

This hath partly been done by ftatute 18 Geo. III. c. бо.

difables
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difables them from purchaling or inheriting, or authorizes
the apprehending or profecuting the popith clergy or lub-
jeets to perpetual imprifonment either them or any teachers

(1) But now by the ftatute 3r G. III. c. 32., which may be
called the toleration act of the roman catholics, all the fevere and
cruel reftrictions and penalties, enumerated by the learned Judge,
are removed from thofe roman catholics, who are willing to com-

ply with the requifitions of that itatute; which are, that they muft

appear at fome of the courts of Weftminter, or at the quarter-

feffions held for the county, city, or place where they hall refide,

and hall make and lubicribe a declaration, that they profefs the

roman catholic religion, and alfo an oath which is exactly fimilar

to that required by the 18 Geo. IlI. c. бо., the fubftance of which
is ftated above in the text. Of this declaration and oath being
duly made by any roman catholic, the officer of the court thall
grant him a certificate; and fuch officer hall yearly tranfmit to
the privy council lifts of all perfons who have thus qualified them-
felves within the year in his relpective court. The ftatute then
provides, that aroman catholic, thus qualified, thall not be
profecuted under any ftatute for not repairing to a parith
church, nor fhall he be profecuted for being a papift, nor for
attending or performing mals or other ceremonies of the church

of Rome; provided that no place hall be allowed for an aflembly

to celebrate fuch worhip until it is certified to the feflions; nor

thall any minifter officiate in it, until his name and defcription are

recorded there. And no fuch place of allembly hall have it's

doors locked or barred during the time of meeting or divine

If any roman catholic whatever is elected conftable, church-

warden, overfeer, or into any parochial office, he may execute the
fame by a deputy, to be approved as if he were to act for him-
felf as principal. But every minifter, who has qualified, thall be

exempt from ferving upon juries, and from being elected into any

parochial office. And all the laws for frequenting divine fervice

on Sundays, hall continue in force, except where perfons attend

lome place of worthip allowed by this ftatute, or the toleration act

If any perfon difturb a congregation allowed under this act,

he hall, is for difturbing a diffenting meeting, be bound over to

58 Book IV.

of youth (1).

worthip.

of the diffenters, I W. & M.
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In order the better to fecure the eftablifhed church againft

perils from non-conformifts of all denominations, infidels,

the next fetions, and upon conviction there, thall forfeit twenty

pounds.
But no roman catholic minifter hall officiate in any place of

worhip having a fteeple and a bell, or at any funeral in a church

or church-yard, or hall wear the habits of his order, except in a

place allowed by this ftatute, or in a private houfe, where there

hall not be more than five perfons befides the family. This ftatute®

thall not exempt roman catholics from the payment of tithes, or

other dues, to the church; nor hall it affect the ftatutes concern-
ing marriages, or any law refpecting the fuccelion to the crown.
No perfon, who has qualified, thall be profecuted for intructing
youth, except in an endowed fchool, or a fchool in one of the
Englith univerfties; and except allo, that no roman catholic

ichoolmalter hall receive into his fchool the child of any proteftant

father; nor thall any roman catholic keep a fchool until his, or
her, name be recorded as a teacher at the feffions.

But no religious order is to be eftablifhed; and every endowment
of a (chool or college by a roman catholic hall till be fuperftitious
and unlawful. And no perfon henceforth hall be fummoned to
take the oath of fupremacy, and the declaration againft tranfub-
tantiation. Nor thall roman catholics who have qualified, be
removable from London and Weftminfter; neither hall any peer,
sho has qualified, be punihable for coming into the prefence,
or palace, of the king or queen. And no papift whatever fhall
be any longer obliged to regifter their names and eftates, or enrol
their deeds and wills. And every roman catholic, who has
qualifed, may be permitted to act as a barrifter, attorney, and

The roman catholics cannot fit in either houfe of parliament,
becaufe every member of parliament muft take the oath of fupre-
macy, and repeat and fubfcribe the declaration againft tranfub-
ftantiation: fee 1 vol. 162. Nor can they vote at elections for
the members of the houfe of commons, becaufe, before they rote,
they muft take the oath of, fupremacy. Ibid. 180.

The romal catholics in Ireland are permitted to vote at elec-
tiors, but they cannot fit in either houfe of parliament.

in the roman catholic religion is unlawful. But the fund will not

Ch. 4. WroNGS. 58

notary.

A bequeft or difpofition for the purpofe of educating childten
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turks, jews, heretics, papifts, and fectaries, there are however

two bulwarks erected; called the corporation and teft acts: by

the former of whiche no perfon can be legally elected to any

office relating to the government.of any city or corporation,

unlefs, within a twelvemonth before he has received thre

facrament of the Lord's fupper according to the rites of the

church of England; and he is alfo enjoined to take the oaths

of allegiance and fupremacy at the fame time that he takes the

oath of office: or, in default of either of thefe requiftes, fuch

election thall be void (2). The other, called the teft aft!,

directs all officers, civil and military, to take the oaths and

make the declaration againft tranfubtantiation, in any of

[ 59] the king's courts at Weftminfter, or at the quarter fellions,

within fix calendar months after their admillion; and alfo

within the fame time (3) to receive the facrament of the Lord's

& Stat. 25 Car. Il, 6. 2. explained by o Geo. II. c. 26.

pais to the tetator's nest of kin, but it hall be applied to fuch

charitable purpotes as his majeity hall pleafe to direct by his fign

(2) By the § Geo. I. c. 6. § 3. the election into a corporate office

thall not be void on account of the perfon elected having omitted

to receive the facrament within a year before the election, unles

he thall be removed within fix months after his election, or unlefs

a profecution be commenced within that time, and be carried on
without delay; and during that time the office is not void, but orly
voidable; and the perfon elected, until a removal or profecution

within the time limited, is entitled to all the incidental rights of

his office in as full an extent as if he had actually received the fa-

crament within a year previous to his election. 2 Burr. 1016.

(3) The 25 Car. II. c. 2. the original teft act, required that

both the facrament and the oaths fhould be taken within three

months; and by fublequent ftatutes, the time for taking the oaths

has been enlarged to fix months; but the time for taking the
facrament remains unaltered, which muft ftill be taken within three
months after admillion into the office..

Icriptions of perfons, whole offices are not confidered civil or mili-

tary,

e Stat. 13 Car. H. ft. 2. c.I.

manual, Cary v. Abbor, 7 Vef. jun. 490.

And by feverai ftatutes fubfequent to the teft at, various de-
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fupper, according to the ufage of the church of England, in
fome public church immediately after divine fervice and fer-
mon, and to deliver into court a certificate thereof figned by
the minifter and churchwarden, and alfo to prove the fame
by two credible witneffes; upon forfeiture of 500l. and dif-
ability to hold the faid office (4). And of much the fame
nature with thefe is the ftatute 7 Jac. I. c. 2. which permits
no perfons to be naturalized or reftored in blood, but fuch
as undergo a like teft: which teft having been removed in
1753, in favour of the Jews, was the next fefion of parlia-

ment reftored again with fome precipitation.

Thus much for offences, which ftrike at our national

religion, or the doctrine and difcipline of the church of

England in particular. I proceed now to confider fome grofs

impieties and general immoralities, which are taken notice of
and punilhed by our municipal law; frequently in concur-

rence with the ecclefialtical, to which the cenfure of many

of them does alfo of right appertain; though with a view

fomewhat different: the fpiritual court punihing all finful

enormities for the fake of reforming the private finner, pro

falute animac; while the temporal courts refent the public

affront to religion and morality on which all government

muft depend for fupport, and correct more for the fake of

example than private amendment.

tary, are required to take the oaths within fix months after their

refpective appointments, though they are not required to take the

to benefices, members of colleges, who have attained the age of
18 years, teachers of fcholars or pupils, diflenting minifters, high

(4) But before the end of every feffion of parliament, an act is
palled to indemnify all perfons who have not complied with the
requifition of the corporation and teft acts, provided they qualify
themfelves within a time fpecified in the act; and provided alfo,
that judgment in any action or profecution has not been obtained

againit them for their former omiffion.

Chi. 4.

facrament. Amongit thefe are all ecclefiatical perfons promoted

confables, and practifers of the law, 1 Geo. 1.ff. 2. c. 13.2 Geo. II.
c. 31-D Geo. II. 6.26.

VoL. IV. F IV. THE
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IV. THe fourth fpecies of offences therefore, more imme-

diately againit God and religion, is that of blafphemy againft

the Almighty, by denying his being or providence; or by

contumelious reproaches of our fariour Chrift. Whither

alfo may be referred all profane fcoffing at the holy fcriptüre,

or expoling it to contempt and ridicule. Thefe are offences

punilhable at common law by fine and imprifonment, or

other infamous corporal punifhment: for chriftianity is

part of the laws of England * (5)-

V. SoMewHat allied to this, though in an inferior degree,

is the offence of profane and common wearing ánd curfing.

repeals all former ones, every labourer, failor, or foldier

profanely curling or wearing thall forfeit is.; every other

perfon under the degree of a gentleman 2s.; and every gen-

tleman or perfon of fuperior rank 5s. to the poor of the

parifh; and, on the fecond conviction, double; and, for every

fubfequent offence, treble the fum firit forfeited ; with all

charges of conviation: and in default of payment fhall be

fent to the houfe of correction for ten days. Any juftice of

the peace may convict upon his own hearing, or the teftimony

of one witnefs; and aty conftable or peace officer, upon his

own hearing, may fecure any offender and carry him before

a juftice, and there convict him (6). If the jultice omits his

B. I Ventr. 293: 2 Strange, 834.

(5) In the 34th year of Her. VI. chief juftice Prifot de-
clared in the court of common pleas, Scripture e common ley,

See the year-book
34 Hen. VI. 40.

(6) The conviction mult be within eight days after the ofterice,
§ 12. Each oath or curfe being a diftinet complete offence,
there can be no queltion, I conceive, but a perfon may incur any
number of penalties in one day, though Dr. Burn doubts whether

any number of oaths or curfes in one day amounts to mare than

one offence. 3 Burn, 325.

Book IV.

[ 6o ] By the laft ftatute againft which, 19 Geo. II. c. 2r. which

6 1 Hawk. P.C.7.

fur quel touts manieres de leis font fondes.

Perfons
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duty, he forfeits 51. and the contable 40s. And the act is to

be read in all parith churches, and public chapels, the Sunday

after every quarter-day, on pain of 5%. to be levied by warrant

from any jultice. Befides this punihment for taking God's

name in vain in common difcourfe, it is enacted by ftatute

3 Jac. I. c. 21. that if in any ftage play, interlude, or fhew,

the name of the Holy Trinity, or any of the perfons therein,

be jeftingly or profanely ufed, the offender fhall forfeit 10%.;

one moiety to the king, and the other to the informer.

VI. A sixTH fpecies of offence againft God and religion,

of which our antient books are full, is a crime of which one

knows not well what account to give. I mean the offence of

witchcraft, conjuration, inchantment, or forcery. To deny the
pofibility, nay, actual exitence of witchcraft and forcery, is
at once flatly to contradict the revealed word of God, in va
rious paflages both of the Old and New Teftament: and the
thing itfelf is a truth to which every nation in the world hath
in it's turn borne teftimony, either by examples feemingly well

fibility of commerce with evil fpirits. The civil law punithes
with death not only the forcerers themfelves, but alfo thole

who confult them, imitating in the former the exprefs law

of God;," thou fhalt not fuffer a witch to live." And our

own laws, both before and fince the conqueft, have been

equally penal; ranking this crime in the fame clafs with

herefy, and condemning both to the flames! 'The prefident [61 ]

Montefquieu " ranks them alfo both together, but with a very

different view: laying it down as an important maxim, that

we ought to be very circumfpect in the profecution of magic

and herefy; becaule the moft unexceptionable conduct, the

pureft morals, and the conftant practice of every duty in life,

Perfons belonging to his majelty's navy,, if guilty of profane

curling and [wearing, are liable to fuffer fuch punihment as a

court martial hall think proper to inflict. 22 Geo. Il. c.33.

are

Ch. 4. 60

attefted, or by prohibitory laws; which at leaft fuppofe the pof-

i God. 1. 9. 6. I8. ' 3 Inft. 44.

* Exod. xxii. I8. = Sp. L. b. 12. c-5.

F 2
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are not a fuficient fecurity againft the fufpicion of crimes

like thefe. And indeed the ridiculous ftories that are gene-

rally told, and the many impoftors and delufions that have

been difcovered in all ages, are enough to demolifh all faith

in fuch a dubious crime; if the contrary evidence were not

alfo extremely ftrong. Wherefore it feems to be the moft

eligible way to conclude, with an ingenious writer of our

own", that in general there has been fuch a thing as witch-

craft; though one cannot give credit to any particular modern

Our forefathers were ftronger believers, when they enacted

by ftatute 33 Hen. VIII. c. 8. all witchcraft and forcery to be

felony without benefit of clergy; and again by ftatute 1 Jac. I.

c. 12. that all perfons invoking any evil fpirit, or confulting,

covenanting with, entertaining, employing, feeding, or re-

warding any evil fpirit; or taking up dead bodies from their

graves to be ufed in any witchcraft, forcery, charm, or in-

chantment; or killing or otherwife hurting any perfon by

fuch infernal arts, fhould be guilty of felony without benefit

of clergy, and fuffer death. And, if any perfon hould attempt

goods, or to provoke unlawful love, or to hurt any man or

beaft, though the fame were not effected, he or the fhould fuffer
imprifonment and pillory for the firt offence, and death for
the fecond. Thefe acts continued in force till lately, to the
terror of all antient females in the kingdom: and many poor
wretches were facrificed thereby to the prejudice of their
neighbours, and their own illufions; not a few having, by
fome means or other, confeffed the fact at the gallows. But
all executions for this dubious crime are now at an end; our
legillature having at length followed the wife example of
Louis XIV. in France, who thought proper by an edict to re-

[ 62] train the tribunals of jultice from receiving informations of
witchcraft ° And accordingly it is with us enacted by fatute

• Voltaire Siech. Louis XIV. ch. 29. reckons up forcery and witchcraft
Mod. Un. Hift. xxv.215. Yet Vough- among the crimes punilhable in France.

6 1 Book IV.

inftance of it.

by forcery to dilcover hidden treafure, or to refore ftolen

• Mr. Addifon, Speét. No. 117. lans (de drois criminel, 353-459.) ftill

1 Geo.
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9 Geo. II. c. 5. that no profecution hall for the future be
carried on againft any perfons for conjuration, witchcraft,

pretending to ufe witchcraft, tell fortunes, or difcover ftolen
goods by fkill in the occult fciences, is ftill defervedly pu-
nihed with a year's imprifonment, and ftanding four times
in the pillory.

VII. A SEVENTH fpecies of offenders in this clafs are all:
religious impoftors: fuch as falfely pretend an extraordinary
commillion from heaven; or terrify and abufe the people:
with falfe denunciations of judgments. Thefe, as tending to
fubvert all religion, by bringing it into ridicule and con-
tempt, are punihable by the temporal courts with fine, im-

VIII. Simony, or the corrupt prefentation of any one to
an ecclefiaftical benefice for gift or reward, is alfo to be con-

fidered as an offence againft religion; as well by reafon of the.
facrednels of the charge which is thus profanely bought and
fold, as becaufe it is always attended with perjury in the pes

as it relates to the forfeiture of the right of prefentation, was
confidered in a former book ') enacts, that if any patron, for:
money or any other corrupt confideration or promile, directly
or indirectly given, hall prefent, admit, inftitute, induct,
infall, or collate any perfon to an ecclefialtical benefice or
dignity, both the giver and taker hall forfeit two years' value
of the benefice or dignity; one moiety to the king, and the
other to any one who will fue for the fame. If perfons alfo:
corruptly refign or exchange their benefices, both the giver.

• See Vol. 1. p. 279.

(7) In Ireland there is fill a ftatute, inflicting capital punith-

ment upon witches, unrepealed. It was palled in the 28th Eliz.

and it defcribes every fpecies of the crime as minutely as the Eng-

lifh ftatute 1 Jac. I. c. 12.; and it even provides for the trial of

peers, who might happen to be charged with that crime. 1 Ld.

and

Ch. 4.

forcery, or inchantment (7). But the mildemeinor of perfons

prifonment, and infamous corporal punilhment ?.

fon prefented%, The ftatute 31 Eliz. c. 6. (which, fo far

p I Hawk. P.C. 7. 9 3 Inf. 158.

Mountm. Hift. Irifo Parliament.

F 3
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and taker fhall in like manner forfeit double the value of the

money or other corrupt confideration (8). And perfons who

thall corruptly ordain or licenfe any minifter, or procure him

to be ordained or licenfed, (which is the true idea of Emony,)

thall incur a like forfeiture of forty pounds; and the minifter

clefaitical preferment for feven years afterwards. Corrupt

elections and refignations in colleges, hofpitals, and other

eleemofynary corporations, are alfo punilbed by the fame

Itatute with forfeiture of the double value, vacating the place

or office, and a devolution of the right of election for that

turn to the crown.

IX. ProFanatIon of the Lord's day, vulgarly (but impro

perly) called fabbath-breaking, is a ninth offence againft God

and religion, punithed by the municipal law of England. For,

befides the notorious indecency and fcandal of permitting any

fecular bufinels to be publicly tranfacted on that day, in a

country profeffing chriftianity, and the corruption of morals

which ufually follows it's profanation, the keeping one day in

feven holy, as a time of relaxation and refrefhment as well as
for public worfhip, is of admirable fervice to a ftate, confidered
merely as a civil inftitution. It humanizes by the help of con-
verfation and fociety the manners of the lower claffes ; which
would otherwife degenerate into a fordid ferocity and favage

(8) Any refignation or exchange for money is corrupt, however
apparently fair the tranfaction: as where a father, wilhing that his
fon in orders fhould be employed in the duties of his profeflion,

agreed to fecure, by a bond, the payment of an annuity exactly
equal to the annual produce of a benefice, in confideration of the

incumbent's refigning in favour of his fon. The annuity being af-

terwards in arrear, the bond was put in fuit, and the defendant
pleaded the fimoniacal refignation in bar; and lord Mansfeld and
the court, though they declared that it was an unconfcientious
defence, yet as the refignation had been made for money, deter-
mined that it was corrupt and fimoniacal, and in confequence that
the bond was void. Young v. Jones, E.T. 1782.

Book IV.

[б3 ] himfelf of ten pounds, befides an incapacity to hold any ec-

felfifhnels of fpirit: it enables the induftrious workman to

purfue
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purfue his occupation in the enfuing week with health and

cheerfulnefs: it imprints on the minds of the people that fenfe

of their duty to God, fo neceffary to make them good citi-

zens; but which yet would be worn out and defaced by an

unremitted continuance of labour, without any ftated times of

recalling them to the worlhip of their Maker. And therefore

the laws of king Athelftan " forbad all merchandizing on the

Lord's day, under very fevere penalties. And by the ftatute

27 Hen. VI. c. 5. no fair or market thall be held on the prin-

cipal feftivals, Good Friday, or any Sunday, (except the four

aflemble out of their own parilhes, for any fport whatfoever
upon this day; nor, in their parithes, thall ufe any bull or

bear-bating, interludes, plays, or other unlawful exercifes, or

paltimes; on pain that every offender thall pay 35. 4d. to the

poor. This itatute does not prohibit, but rather impliedly

allows, any innocent recreation or amufement, within their

refpective parifhes, even on the Lord's day, after divine fervice [ 64 ]

is over. But by ftatute 29 Car. II. c. 7. no perfon is allowed

to work on the Lord's day, or ufe any boat or barge, or expofe

any goods to fale; except meat in public houfes, milk at cer-

tain hours, and works of neceflity or charity, on forfeiture

of gs. Nor thall any drover, carrier, or the like, travel upon

that day, under pain of twenty hillings (9).

(9) Goods expofed to fale upon a Sunday are forfeited to the

ufe of the poor, except that one-third may be allowed the in-

former; but milk may be fold before nine in the morning, and

after four in the afternoon. 29 Car. II. c-7. Mackarel alfo may

be fold on Sundays before and after divine fervice. 10 & 11 I. Ill.

Forty watermen are permitted to ply upon the Thames betwixt

carriages are allowed to travel on Sundays, either laden or returning

empty. 2 Geo. MI.c. 15- Perfons exercifig their calling on a

Sunday, are only fubject to one penalty; for the whole is but one

offence,

Ch. 40

s 6.24.

6.24.

Vauxhall and Limehoufe on Sundays, 11 & 12 W. III. c. 21. Fith

F4
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c. 5- with the forfeiture of 5s; or the fitting fix hours in the
ftocks (Io): by which time the itatute prefumes the offender
will have regained his fenfes, and not be liable to do mifchief
to his neighbours. And there are many wholefome ftatutes,
by way of prevention, chiefly paffed in the fame reign of king
James I. which regulate the licenfing of ale-houfes, and
punith perfons found tippling therein; or the malter of fuch

offence, or one act of exercifing, though continued the whole day.

Bakers were permitted to drefs dinners on a Sunday as a work

baker hall be fubject to a penalty of los. to the ufe of the poor,
for exerciling his bufinefs in any manner as a baker, except that
he may fell bread between nine o'clock in the morning and one in
the afternoon: and may allo within that time bake meat, pud-
dings, and pies for any perfon, who hall carry or fend the fameto
be baked.
decent practice, which had become very prevalent in London and
Weftminfter; it enacts, that if any houfe, room, or place is opened .
upon a Sunday for any public entertainment, or for debating upon
any fubject whatever, to which perfons are admitted by money or
tickets, the keeper of it hall forfeit 200%. to any perfon who will
profecute; the manager or prefident 100%.; and the receiver of the
money or tickets 50l.; and every perfon advertifing, or printing
an advertifement of fuch a meeting, hall in like manner forfeit
50%. for every offence.

(10) i.e. If he is not able to pay the penalty of 5s.
(11) No licence fhall be granted to any perfon to keep an ale-

houle, but by two jultices, at a public meeting of the magiftrates
of the county, divifion, or place, in which the houfe is fituated,
and this muft he done by the confent of the majority preferit. The
time and place of fuch public meeting muft be appointed by two
of the magiftrates at leaft ten days previous to the meeting, which
hall be held every year, either on the if of September or
within twenty days afterwards. The licence muft be renewed
every year; and no licence hall be originally granted to any one,
uniefs he produce a certificate figned by the minilter of the parith,
• and the majority of the churchwardens and overfeers; or a

certificate

BooK IV.

I. DrUnKENNess is alfo punifhed by itatute 4 Jac. I.

houfes permitting them (11).

Gorup. буо.

of necefity. 5 I. R.449. But by the 34 Geo. III. c. fI. every

The zilt Geo. III. c. 49. was paffed to reftrain an in-

12



64

XI. THe laft offence which I hall mention, more im-

mediately againft religion and morality, and cognizable by

the temporal courts, is that of open and notorious leadnels;

either by frequenting houfes of ill-fame, which is an indict-

indecency for which the punifment is by fine and imprifon-

• Poph. 208.

certificate figned by three or four refpectable houfeholders, testi-

fying that the perfon applying is a perfon of good character.

Where an alenoufe-keeper dies or removes, if his executor, ad-
miniltrator, affign, or the new tenant, obtains luch a certificate

within thirty days after the death, or removal, or entry into the

empty houfe, and produces it to the magiftrates at the next petty

feffions, they may, if they think proper, grant him a licence, until

the next general licenfing day. And till the next petty feffions,

fuch perfun is indemnified for keeping the houfe open as an ale-

houle, provided he obtains his certificate within the time limited,

though he is afterwards refufed a licence. 32 Geo. MII. c. 59.
This ftatute, 32 Geo. Ill. c. 59. feems to include, though not

clearly expreffed, ale-houfes within corporations. But by 26 Geo. II.
c. 3I.; perfons not licenfed the year before, need not produce cer-

tificates; and the general meeting for granting licences need not
be held in September. 3 I.R. 560. Every perfon licenfed mult
enter into a recognizance of 101. with two fureties in 51. each for

his good behaviour. And perfons felling ale without a licence,

are fubject to fevere penalties. No perion can fell fpirituous

liquors or wine by retail, under a licence from the commiffioners

of excife, without alfo having a licence to fell ale from the juftices.

Jultices of the peace have an ablolute and uncontrolled power

and difcretion in granting and refufing ale-licences; but if it hould

appear from their own declarations, or the circumftances of their

conduct, that they have either refufed or granted a licence from a

partial or corrupt motive, they are punihable in the court of king's
bench by information, or they may be profecuted by indictment.

Magiltrates are afraid of afligning

reafons for their conduct in this branch of their duty ; but however

frivolous and futile the realons may be, if the motive and intent

are good, they cannot be fubject to punithment. See the laws

ment.

Ch. 4. WrONGS.

able offence*; or by fome grofsly fcandalous and public, [65 ]

26 Gro. IT. c. 31. I Burr-556.

5 Geo. III. c.46. 32 Geo. III. c.59. 3 T. R.560.

1 Burr- 556. 1 T. R. 692.

relpecting ale-houles more fully itated in I, Burn, tit. Ale-houfe.
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ment" (12). In the year 165o, when the ruling power found it
for their intereft to put on the femblance of a very extraordi-

(12) Many offences of the incontinent kind fall properly under
the juridiction of the ecclefiaftical court, and are appropriated to
it. But except shofe appropriated cafes, the court of king's bench
is the cuftos morum of the people, and has the fuperintendency of
offences contra bonos mores. 3 Burr. 1438. In that court, in the
reign of Charles the fecond, fir Charles Sedley was indicted for
expoling himfelf naked in a balcony in Covent Garden, and the
court declared it was the cufos morum of all the king's fubjects;

confideration that he was a gentleman of a very antient family
and his eftate incumbered, and as it did not with his ruin but his

reformation, the judgment of the court was only that he hould

pay a fine of 2000 marks, be imprifoned a week, and bound to

his good behaviour for three years.I Sid. 168. An inform-
ation has been granted againit a number of perfons concerned
in aligning a young girl as an apprentice to a gentleman under
pretence of learning mufic, but for the purpoles of proftitution.
3 Burr. 1438. There is alfo an inftance of an information for a
conipiracy againft a peer and feveral others for enticing away
a young lady from her father's houfe, and procuring her feduc-
tion. The young lady was the filter of his wife. That cir-
cumitance was undoubtedly a great aggravation of the offence,
yet it's exiltence in the cafe was not neceflary to give the court

cognizance of the profecution. 3 Sc. Tr. 519. In a cafe, where

a hulband had formally alligned his wife over to another man,

lord Hardwicke directed a profecution for that tranfaction, as

being notorioully and grofsly againft public decency and good

manners. 3 Burr. 1438. It is extraordinary that profecutions

are not inftituted againft thofe who publicly fell their wives, and

againft thofe who buy them. Such a practice is hameful and

{candalous in itfelf, and encourages other acts of criminality and

wickednefs. It now prevails to a degree, that the punihment of

fome, convicted of this offence, by expofure in the pillory would

afford a falutary example. All fuch aêts of indecency and immo-

rality are public mildemeanors, and the offenders may be puniled

either by an information granted by the court of king's bench, or

by an indictment preferred before a grand jury at the affizes or

quarter letions.
nary

65 BooK IV.

" I Siderf. 168.

aver it coat denied to puri e rotar tains, which
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nary trictnefs and purity of morals, not only inceft and wilful

-adultery were made capital crimes; but alfo the repeated act

of keeping a brothel, or committing fornication, were (upon

a fecond conviction) made felony without benefit of clergy ".

But at the reftoration, when men, from an abhorrence of the

hypocrify of the late times, fell into a contrary extreme of
licentioufnels, it was not thought proper to renew a law of
fuch unfafhionable rigour. And thefe offences have been ever
fince left to the feeble coercion of the fpiritual court, accord-
ing to the rules of the canon law; a law which has treated
the offence of incontinence, nay even adultery itfelf, with a
great degree of tendernes and lenity; owing perhaps to the
contrained celibacy of its firit compilers. The temporal
courts therefore take no cognizance of the crime of adultery,
otherwife than as a private injury.

But, before we quit this fubject, we muft take notice of
the temporal punithment for having baftard children, confi-
dered in a criminal light; for, with regard to the maintenance
of fuch illegitimate offspring, which is a civil concern, we
have formerly (poken at large %. By the ftatute 18 Eliz. c. 3-
two jultices may take order for the punithment of the mother

and reputed father; but what that punifhment hall be is not

therein afcertained; though the contemporary expofition

was that a corporal punihment was intended By ftatute

the houfe of correction) is inflicted on the woman only.

But in both cafes, it feems that the penalty can only be in-

flicted if the baftard becomes chargeable to the parifh; for

otherwife the very maintenance of the child is confidered as

a degree of punithment. By the laft mentioned ftatute the

juftices may commit the mother to the houfe of correction,

there to be punithed and fet on work for one year; and, in

cafe of a fecond offence, till the find fureties never to offend

again.

* See Vol. 111 pag. 139.

Ch. 4.

7 Jac. I. c. 4. a fpecific punihment (viz. commitment to

w Scobell. 121. y See Voll. pag-458.
* Dalt. Juft. ch. at.
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CHAPTER THE FIFTH.

oF OFFENCES AGAINST THE LAW Or
NATIONS.

ACCORDING to the method marked out in the pre-
ceding chapter, we are next to confider the offences

more immediately repugnant to that univerfal law of fociety,

which regulates the mutual intercourfe between one ftate

and another; thofe, I mean, which are particularly animad-

verted on, as fuch, by the Englith law.

THe law of nations is a fyftem of rules, deducible by na-

civilized inhabitants of the worlda; in order to decide all

difputes, to regulate all ceremonies and civilities, and to in-

fure the obfervance of jultice and good faith, in that inter-

courfe which muft frequently occur between two or more

independent fiates, and the individuals belonging to each b.
This general law is founded upon this principle, that differ-
ent nations ought in time of peace to do one another all the
good they can: and in time of war as little harm as poffi-
ble, without prejudice to their own real interefts. And, as
none of thefe ftates will allow a fuperiority in the other, there-

fore neither can dictate or prefcribe the rules of this law to

the reft; but fuch rules muft neceffarily refult from thofe

principles of natural juftice, in which all the learned of every

nation

Воок IV.

tural reafon, and eftablifhed by univerfal confent among the

[67]

= Ff. 1. 1.0.
• Sp. 1. ba 1. c.%.

• See Vol. 1. p-43.
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nation agree; or they depend upon mutual compacts or
treaties between the refpective communities; in the con-
Itruction of which there is alfo no judge to refort to, but the
law of nature and reafon, being the only one in which all
the contracting parties are equally converfant, and to which
they are equally fubject.

In arbitrary tates this law, wherever it contradicts or is

not provided for by the municipal law of the country, is en-

forced by the royal power: but fince in England no royal

power can introduce a new law, or luipend the execution of

the old, therefore the law of nations (wherever any queition
arifes which is properly the object of it's juridiction) is here
adopted in it's full extent by the common law, and is held
to be a part of the law of the land. And thofe acts of par-
liament which have from time to time been made to enforce
this univerfal law, or to facilitate the execution of it's deci-
fions, are not to be confidered as introductive of any new
rule, but merely as declaratory of the old fundamental con-
titutions of the kingdom: without which it muft ceafe to
be a part of the civilized world. Thus in mercantile quef-
tions, fuch as bills of exchange and the like: in all marine

caufes, relating to freight, average, demurrage, infurances,

bottomry, and others of a fimilar nature; the law-merchant*,
which is a branch of the law of nations, is regularly and
conftantly adhered to. So too in all difputes relating to
prizes, to fhipwrecks, to hoftages, and ranfom bills, there is
no other rule of decifion but this great univerfal law, col-
lected from hiftory and ufage, and fuch writers of all nations
and languages as are generally approved and allowed of (1).

• See Vol. I. paz. 273.

(x) By the 33 Geo. III. c. 66. it was enacted, that it was

unlawful for any of his majefty's fubjects to ranfom, or enter into

any contract for ranfoming, any hip or merchandize captured by

an enemy; and that all contracts and fecurities for that purpofe

were abfolutely void; and that every perfon who entered into

luch a contract, hould be fubject to a penalty of 500%.

Ch. 5-
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But, though in civil tranfactions and quetions of pro-

perty between the fubjects of different ftates, the law of na-

tions has much fcope and extent, as adopted by the law of
England; yet the prefent branch of our enquiries will fall

within a narrow compafs, as offences againft the law of na-

tions can rarely be the object of the criminal law of any par-

ticular ftate. For offences againit this law are principally in-

cident to whole ftates or nations; in which cale recourfe can
only be had to war; which is an appeal to the God of holts,

to punith fuch infractions of public faith, as are committed

by one independent people againft another: neither ftate hav-

But where the individuals of any ftate violate this general

law, it is then the intereit as well as duty of the govern-

ment, under which they live, to animadvert upon them with

a becoming feverity, that the peace of the world may be

maintained. For in vain would nations in their collective

capacity obferve thefe univerfal rules, if private fubjects were

at liberty to break them at their own difcretion, and involve

the two ftates in a war. It is therefore incumbent upon the

nation injured, firft to demand fatisfaction and juftice to be

done on the offender, by the tate to which he belongs; and,

if that be refufed or neglected, the fovereign then avows

himfelf an accomplice or abettor of his lubject's crime, and

draws upon his community the calamities of foreign war.

Tite principal offences againft the law of nations, animad-

verted on as fuch by the municipal laws of England, are

of three kinds: 1. Violation of fafe-conducts; 2. Infringe-

ment of the rights of embaffadors; and 3. Piracy.

I. As to the firft, violation of fafe-conducts or pallports, exo

prefsly granted by the king or his embafladorse to the fub-

jects of a foreign power in time of mutual war; or com-

mitting acts of hoftilities againt fuch as are in amity, league,
or truce with us; who are here under a general implied fafe-
conduct: thefe are breaches of the public faith, without the

• See Vol. I. pag. 260.
prefervation

Book IV.

[ 08]

ing any fuperior jurifdiction to refort to upon earth for juftice.
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prefervation of which there can be no intercourfe or com-

merce between one nation and another: and fuch offences

may, according to the writers upon the law of nations, be a

juft ground of a national war: fince it is not in the power of

the foreign prince to caule juftice to be done to his fubjects [ 69 ]

by the very individual delinquent, but he muft require it of

the whole community. And as during the continuance of any

fafe-conduct, either exprefs or implied, the foreigner is un-
der the protection of the king and the law: and, more efpe-
cially, as it is one of the articles of magna charta', that foreign
merchants fhould be entitled to fafe-conduct and fecurity
throughout the kingdom: there is no queftion but that any
violation of either the perfon or property of luch foreigner
may be punithed by indictment in the name of the king,
whofe honour is more particularly engaged in fupporting his

own fafe-conduct. And, when this malicious rapacity was

not confined to private individuals, but broke out into gene-

of truce and fafe-conducts, or abetting and receiving the

truce-breakers, was (in affirmance and fupport of the law of

nations) declared to be high treafon againft the crown and

dignity of the king; and confervators of truce and fafe-con-

duets were appointed in every port, and empowered to hear

and determine fuch treafons (when committed at fea) ac-

cording to the antient marine law then practifed in the ad-

miral's court; and, together with two men learned in the

law of the land, to hear and determine according to that law

the fame treafons, when committed within the body of any

county. Which tatute, fo far as it made thele offences

amount to treafon, was fufpended by 14 Hen. VI. c. 8. and

repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VI.

c. 2. which gave the fame powers to the lord chancellor, af.

fociated with either of the chief juftices, as belonged to the
confervators of truce and their acceffors; and enacted that,
notwithftanding the party be convicted of treafon, the injured

tranger hould have reftitution out of his effects, prior to

any claim of the crown. And it is farther enacted by the

Ch. 5.

ral holtilities, by the itatute 2 Hen. V. ft. r. c. 6. breaking

so Hen, III. c. 30. See Vol.I. pag. 259, 80..

itatute



PUBLIC

ftatute 31 Hen. VI. c. 4. that if any of the king's fubjects

attempt or offend upon the fea, or in any port within the

king's obeyfance, againft any franger in amity, league, or

truce, or under fafe-conduct; and efpecially by attaching

[ 70] his perfon, or fpoiling him or robbing him of his goods;

the lord chancellor, with any of the juftices of either the
king's bench or common pleas, may caule full reftitution
and amends to be made to the party injured.

It is to be obferved, that the fufpending and repealing
acts of 14 & 20 Hen. VI. and alfo the reviving act of
29 Hen. VI. were only temporary, lo that it thould leem
that after the expiration of them all, the fatute 2 Hen. V.
continued in full force : but yet it is confidered as extinct by
the ftatute 14 Edw. IV. c. 4. which revives and confirms all
Itatutes and ordinances, made before the accellion of the
houfe of lork, againft breakers of amities, truces, leagues,
and fafe-conducts, with an expreis exception to the ftatute
of 2 Hen. V. But (however that may be) I apprehend it
was finally repealed by the general ftatutes of Edw. VI.

and queen Mary, for abolithing new-created treafons : though

mitted on the fea&. But certainly the ftatute of 3 1 Hen. VI.

remains in full force to this day.

Il. As to the rights of embalfadors, which are alfo efta-

blithed by the law of nations, and are therefore matter of

univerfal concern, they have formerly been treated of at

large". It may here be fuficient to remark, that the com-

mon law of England recognizes them in their full extent,

by immediately ftopping all legal procefs fued out through

the ignorance or rafhnefs of individuals, which may intrench

upon the immunities of a foreign minifter or any of his train.

And, the more effectually to enforce the law of nations in

this refpect, when violated through wantonnefs or infolence,

it is declared by the fatute 7 Ann. c. 12. that all procels

whereby the perfon of any embaffador, or of his domeftic or

8 I Hal, P. C. 267. = See Yol. 1. page 253.

69 Book IV.

fr Matthew Hale feems to queltion it as to trealons com-

domeftic
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feized, thall be utterly null and void; and that all perfons
profecuting, foliciting, or executing fuch procefs, being con-
victed by confelion or the oath of one witnefs, before the
lord chancellor and the chief juftices, or any two of them, L 71]
hall be deemed violators of the laws of nations, and dif-
turbers of the public repofe; and fhall fuffer fuch penalties
and corporal punithment as the faid judges, or any two of

them, hall think fit. Thus, in cales of extraordinary out-

rage, for which the law hath provided no fpecial penalty, the

legiflature hath intrufted to the three principal judges of the
kingdom an unlimited power of proportioning the punifh-

ment to the crime.

III. Lastux, the crime of piracy, or robbery and depreda-

tion upon the high feas, is an offence againft the univerfal

law of fociety; a pirate being, according to fir Edward

Coke*, hoftis humani generis. As therefore he has renounced

all the benefits of fociety and government, and has reduced

himfelf afreth to the favage fate of nature, by declaring war

againft all mankind, all mankind muft declare war againft .

him: fo that every community hath a right, by the rule of

felf-defence, to inflict that punhment upon him, which
every individual would in a ftate of nature have been other-
wife entitled to do, for any invafion of his perfon or perfonal
property.

By the antient common law, piracy, if committed by a

fubject, was held to be a fpecies of treafon, being contrary
to his natural allegiance: and by an alien to be felony only :

is held to be only felony in a fubject!. Formerly it was

only cognizable by the admiralty courts, which proceed by

the rules of the civil law . But it being inconfiftent with

the liberties of the nation, that any man's life fhould be

taken away, unlefs by the judgment of his peers, or the

I See the occafion of making this

common

Ch. 5.

domeftic fervant, may be arrefted, or his goods diftrained or

but now, fince the ftatute of treafon, 25 Edw. III. c. 2. it

1Ibid.
flatute, Vol. I. pag. 255. m 1 Hawk. P. C. 98.

* 3 Inft. 1I3.

VoL. IV.



PUBLIC

common law of the land, the ftatute 28 Hen. VIII. c. 15.

ceeds according to the courfe of the common law, and of
which we thall fay more hereafter.

• [ 72] The offence of piracy, by common law, confifts in com-
mitting thofe acts of robbery and depredation upon the high
feas, which, if committed upon land, would have amounted
to felony there". But, by ftatute, lome other offences are
made piracy alfo: as, by ftatute 1 1 8 12 W. III. c. y. if any
natural born lubject commits any act of hoftility upon the
high feas, againft others of his majelty's fubjects, under co-
lour of a commillion from any foreign power; this, though
it would only be an act of war in an alien, thall be conftrued
piracy in a fubject. And farther, any commander, or other
feafaring perfon, betraying his truft, and running away with
any fhip, boat, ordnance, ammunition, or goods; or yield-
ing them up voluntarily to a pirate; or confpiring to do thele
acts; or any perfon affaulting the commander of a veflel to
hinder him from fighting in defence of his thip, or confining
him, or making or endeavouring to make a rerolt on board ;
hall, for each of theie offences, be adjudged a pirate, felon,
and robber, and thall fuffer death, whether he be principal,
or merely acceffory by fetting forth fuch pirates, or abetting
then before the fact, or receiving or concealing them or
their goods after it. And the ftatute 4 Geo.I. c. 11. ex-
prefsly excludes the principals from the benefit of clergy. By
the ftatute 8 Geo. I. c. 24. the trading with known pirates,
or furnithing them with ftores or ammunition, or fitting out
any veffel for that purpofe, or in any wife confulting, com-
bining, confederating, or correfponding with them: or the
forcibly boarding any merchant veffel, though without feizing
or carrying her off, and deftroying or throwing any of the
goods over-board, thall be deemed piracy: and fuch accello-
ries to piracy as are defcribed by the ftatute of king William,
are declared to be principal pirates, and all parties convicted
by virtue of this act are made felons without benefit of clergy.

71: BooK IV.

eftablithed a new juridiction for this purpole, which pro-

• 1 Hark. P. C. 100.
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By the fame ftatutes alfo, (to encourage the defence of mer-

wounded, and the widows of fuch feamen as are flain, in

any piratical engagement, hall be entitled to a bounty, to

be divided among them, not exceeding one-fiftieth part of [73 ]
the value of the cargo on board: and fuch wounded feamen
thall be entitled to the penfion of Greenwich kofpital; which
no other feamen are, except only fuch as have ferved in a thip
of war. And if the commander hall behave cowardly, by
not defending the fhip, if fhe carries guns, or arms, or fhall
difcharge the mariners from fighting, fo that the fhip falls
into the hands of pirates, fuch commander fhall forfeit all
his wages, and fuffer fix months' imprifonment. Laftly, by
tatute 18 Geo. II. c. 3o. any natural born fubject, or deni-
zen, who in time of war fhall commit hoftilities at fea againft
any of his fellow-fubjects, or thall allift an enemy on that
element, is liable to be tried and convited as a pirate.

THeSE are the principal cafes, in which the ftatute law
of England interpofes to aid and enforce the law of nations,
as a part of the common law: by inflicting an adequate

mitted by private perfons. We fhall proceed in the next
chapter to confider offences, which more immediately affect
the fovereign executive power of our own particular ftate,
or the king and government; which fpecies of crimes branches

itfelf into a much larger extent, than either of thofe of which

we have already treated.

Ch. 5-

chant veflels againft pirates,) the commanders or leamen

punihment upon offences againft that univerfal law, com-
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CHAPTER THE SIXTH.

oF HIGH TREASON.

THE third general divifion of crimes confits of fuch as

more efpecially affect the fupreme executive power,

or the king and his government; which amount either to a

total renunciation of that allegiance, or at the leaft to a cri-
minal neglect of that duty, which is due from every fubject
to his fovereign. In a former part of thefe commentaries •
we had occafion to mention the nature of allegiance, as the
tie or ligamen which binds every fubject to be true and faith-
ful to his fovereign liege lord the king, in return for that pro-
tection which is afforded him; and truth and faith to bear of
life and limb, and earthly honour; and not to know or hear
of any ill intended him, without defending him therefrom.
And this allegiance, we may remember, was diftinguilhed
into two fpecies: the one natural and perpetual, which is

inherent only in natives of the king's dominions; the other

local and temporary, which is incident to aliens alfo.

Eyery offence therefore more immediately affecting the

royal perfon, his crown, or dignity, is in fome degree a

breach of this duty of allegiance whether natural or innate,

or local and acquired by refidence: and thefe may be diftin-

guifhed into four kinds; 1. Treafon. 2. Felonies injurious

to the king's prerogative. 3. Praemunire. 4. Other mifpri-

fions and contempts. Of which crimes, the firft and princi-

pal is that of treafon.

[ 75 ] Treason, proditio, in it's very name (which is borrowed

from the French) imports a betraying, treachery, or breach

of

Book IV.

* Bouk I. ch.10.
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of faith. It therefore happens only between allies, faith the
Mirror: for treafon is indeed a general appellation, made
ule of by the law, to denote not only offences againft the
king and government, but alfo that accumulation of guilt
which arifes whenever a fuperior repofes a confidence in a
fubject or inferior, between whom and himfelf there fubfifts
a natural, a civil, or even a fpiritual relation: and the infe-
rior fo abufes that confidence, fo forgets the obligations of
duty, fubjection, and allegiance; as to deltroy the life of any
fuch fuperior or lord. This is looked upon as proceeding
from the fame principle of treachery in private life, as would

have urged him who harbours it to have confpired in public

againft his liege lord and fovereign, and therefore for a wife

to kill her lord or hufband, a fervant his lord or mafter, and
an ecclefiaftic his lord or ordinary: thefe, being breaches of
the lower allegiance, of private and domeftic faith, are de-

But when difloyalty fo rears it's
creft, as to attack even majefty itfelf, it is called by way of
eminent diftinction high treafon, alta proditio; being equiva-

denominates it alfo in our Englith law.

As this is the higheft civil crime,. which (confidered as a

member of the community) any man can poflibly commit,.

it ought therefore to be the moft precilely afcertained. For
if the crime of high treafon be intermediate, this alone (fays
the prefident Montefquieu) is fufficient to make any govern-

ment degenerate into arbitrary power". And yet, by the

antient common law., there was a great latitude left in the
breaft of the judges to determine what was treafon, or not

fo: whereby the creatures of tyrannical princes had oppor-

tunity to create abundance of conitructive treafons; that is,

to raile, by forced and arbitrary conftructions, offences into

the crime and punithment of treafon which never were fuf- [76 ].

pected to be fuch. Thus the accroaching, or attempting to.

WrOnGS.

nominated petit treafons.

lent to the crimen laefae majeftatis of the Romans, as Glanvil &

68.,$7. 1. 5. 6a2.

•LL. Aelfreii. 6.4. Aetbelt. 6. 4. * Sp. L. b. 12. c.7;

Sanuti. 6.54.01.

G 3 exercife,
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exercife, royal power (a very uncertain charge) was in the

21 Edw. Ill. beld to be treafon in a knight of Hertfordhire,

who forcibly affaulted and detained one of the king's fubjects

till he paid him gol.' : a crime, it muft be owned, well deferv-
ing of punifhment; but which feems to be of a complexion
very different from that of treafon. Killing the king's father,
or brother, or even his meffenger, has alfo fallen under the
fame denomination& The latter of which is almoft as ty-
rannical a doctrine as that of the imperial confitution of
Arcadius and Honorius, which determines that any attempts
or defigns againit the minifters of the prince fhall be trea-

fon". But however, to prevent the inconveniences which

began to arife in England from this multitude of conftructive

treafons, the ftatute 25 Edw. III. c. 2. was made; which
defines what offences only for the future hould be held to be
treafon: in like manner as the lex, Julia majeftatis among the
Romans promulged by Auguitus Cafar, comprehended all

the antient laws, that had before been enacted to punith
tranfgreflors againft the ftate . This ftatute muft therefore
be our text and guide, in order to examine into the feveral
ipecies of high treafon. And we thall find that it compre-
hends all kinds of high treafon under feven diftinet branches.

i. « WHeN a man doth compals or imagine the death of
our lord the king, of our lady his queen, or of their eldeft
" fon and heir." Under this defcription it is held that a
queen regnant (fuch as queen Elizabeth and queen Anne)
is within the words of the act, being inveited with royal
power, and entitied to the allegiance of her fubjectsi: but the

hufband of fuch a queen is not comprifed within thefe words,

[ 79 ] and therefore no treafon can be committed againft him *.

The king here intended is the king in poffeflion, without
• 1 Hal. P. C. 80. effectum, puniri jure voluerint) ipfe qui-
& Britt. c.22. 1 Flawk. P.C. 34. dem, atpote majeßatis reus, gladio feri-

"Qui de nece virorum illufrium, qui atur, tonis ejus omnibus fifso noftro ad-

confiliis et confifario nofiro interjuns, fe- diatis. (Cod. 9.8.5.)
natorum etiens (naz et ipf pars corporis 1 Gravin. Orig. 1. § 34.
noflri funt) vel cujufilit poftremso, qui jI Hal. P.C. IcI.
militat nobifculs, cogitaverit: (cadem * 3 Inft. j. I Hal. P. C. 106.
enir feuerilate volunsciem fceleris, qua

any
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any refpect to his title: for it is held, that a king de facto and

not de jure, or, in other words, an ufurper that hath got poflef-

fion of the throne, is a king within the meaning of the fta-

tute; as there is a temporary allegiance due to him, for his

adminiftration of the government, and temporary protection

of the public: and therefore treafons committed againft
Henry VI. were punilhed under Edward IV., though all the
line of Lancafter had been previoully declared ufurpers by act
of parliament. But the moft rightful heir of the crown, or king
de jure and not de facto, who hath never had plenary poffeilion
of the throne, as was the cale of the houfe of York during
the three reigns of the line of Lancafter, is not a king within
this ftatute againft whom treafons may be committed. And
a very fenfible writer on the crown-law carries the point of

is fo far from having any right to our allegiance, by any other
title which he may fet up againft the king in being, that we
are bound by the duty of our allegiance to refift him. A
doctrine which he grounds upon the ftatute 11 Hen. VIL.
c. I. which is declaratory of the common law, and pro-
nounces all fubjects excufed from any penalty or forfeiture,

which do allift and obey a king de facts. But in truth, this

feems to be confounding all notions of right and wrong;

and the confequence would be, that when Cromwell had

murdered the elder Charles, and ofurped the power (though

not the name) of king, the people were bound in duty to

hinder the fon's reftoration: and were the king of Poland or

Morocco to invade this kingdom, and by any means to get

poffeflion of the crown, (a term, by the way, of very loofe

and indiftinct fignification,) the fubject would be bound by
his allegiance to fight for his natural prince to-day, and by
the fame duty of allegiance to fight againft him to-morrow.

The true diftination feems to be, that the ftatute of Henry
the feventh does by no means command any oppofition to a [ 78 ]
king de jure; but excufes the obedience paid to a king
de facto. When therefore an ufurper is in poffeffion, the
fubject is excufed and juftified in obeying and giving him af-

WRONOS.

poffeffion fo far, that he holds", that a king out of poflefion

' 3 lult. 7. 1 Hal P. C. 104. m 1 flaws. P. C. 36.

G 4 fitance :
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fiftance: otherwife, under an ufurpation, no man could be

fafe: if the lawful prince had a right to hang him for obedi-

ence to the powers in being, as the ufurper would certainly

do for difobedience. Nay farther, as the mais of people are

imperfect judges of title, of which in all cafes poffellion is

primâ facie evidence, the law compels no man to yield obedi-

ence to that prince, whole right is by want of pofleffion ren-

dered uncertain and difputable, till Providence thall think fit
to interpofe in his favour, and decide the ambiguous claim :
and therefore, till he is entitled to fuch allegiance by poffef-
fion, no treafon can be committed againft him. Laftly, a
king who has refigned his crown, fuch refignation being ad-
mitted and ratified in parliament, is according to fir Matthew
Hale no longer the object of treafon". And the fame reafon
holds, in cafe a king abdicates the government; or, by ac-
tions fubverlive of the conftitution, virtually renounces the

authority which he claims by that very conftitution: fince,

as was formerly obferved®, when the fact of abdication is

once eftablifhed, and determined by the proper judges, the

confequence neceffarily follows, that the throne is thereby

vacant, and he is no longer ling.

LeT us next fee, what is a compalling or imagining the death

of the king, &c.Thele are fynonymous terms; the word

compa/s fignifying the purpofe or defign of the mind or will?,

and not, as in common fpeech, the carrying fuch defign to

effects. And therefore an accidental ftroke, which may
mortally wound the fovereigh, per infortunium, without any
traiterous intent, is no treafon: as was the cafe of fir Wal-
ter Tyrrel, who, by the command of king William Rufus,
hooting at a hart, the arrow glanced againft a tree, and

[79] killed the king on the ipot. But, as this compalling or
imagining is an act of the mind, it cannot poffibly fall un-

der any judicial cognizance, unlefs it be demontrated by

frated by fome evident fact, was equally

• By the antient law compaling or in-
tending the death of any man, demon-

78 Book IV

* 1 Hal. P. C. 104.
• VoLl. pag. 212. penal as homicide itfelf. (3 Inft. 5.)

^ 1 Hal. P. C. 107.
' 3 Inn. 6.

fome
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fome open, or overt, act (1). And yet the tyrant Dionyfus is

recorded to have executed a fubject, barely for dreaming

that he had killed him; which was held of fufficient proof,

that he had thought thereof in his waking hours. But fuch
is not the temper of the Englith law; and therefore in this,
and the three next fpecies of treafon, it is neceflary that
there appear an open or overt act of a more full and explicit
nature, to conviêt the traitor upon. The ftatute exprefsly
requires, that the accufed " be thereof upon fufficient proof
" attainted of fome open act by men of his own condition."
Thus, to provide weapons or ammunition for the purpole of
killing the king, is held to be a palpable overt act of treafon

in imagining his death To confpire to imprifon the king

by force, and move towards it by aflembling company, is an

overt act of compafling the king's death"; for all force, ufed

to the perfon of the king, in it's confequence may tend to his

death, and is a ftrong prefumption of fomething worfe in-

tended than the prefent force, by fuch as have fo far thrown

• Plutarch, in vit.

(1) In the cafe of the regicides, the indictment charged, that

they did traiteroully compals and imagine the death of the king.

And the taking off his head was laid, among others, as an overt

act of compafling. And the perfon who was fuppoled to have

given the troke was convicted on the fame indiftment.

For the compalling is confidered as the treafon, the overt acts

as the means made ufe of to effectuate the intentions of the
beart.

And in every indietment for this fpecies of treafon, and indeed

for levying war, or adhering to the king's enemies, an overt act

muft be alleged and proved. For the overt act is the charge, to

which the prifoner muft apply his defence. But it is not necef- .
fary, that the whole of the evidence intended to be given fhould
be fet forth; the common law never required this exaltnels, nor
doth the ftatute of king William require it. It is fufficient, that
the charge be reduced to a reafonable certainty, fo that the de-

fendant may be apprized of the nature of it, and prepared to give

off

Ch. 6.

* 3 Inft. 12. " 1 Hal: P. C. 109.

an anfwer to it. Foft. 194.
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off their bounden duty to their fovereign; it being an old

obfervation, that there is generally but a fhort interval be-

tween the prifons and the graves of princes. There is no

queition alfo, but that taking any meafures to render fuch

on the means to kill the king, is a fufficient overt act of

(2) This fubject is fo ably explained by Mr. Juftice Folter in

annes here two of his fections.
In the cale of the king the ftatute of trealons hath, with

great propriety, retained the rule voluntas pro fado. The prin-
ciple upon which this is founded is too obvious to need much
enlargement. The king is confidered as the head of the body-
politic, and the members of that body are confidered as united and
kept together by a political union with him and with each other.
His life cannot, in the ordinary courfe of things, be taken away
by treafonable practices, without involving a whole nation in
blood and confufion; confequently every ftroke levelled at his
perfon is, in the ordinary courfe of things, levelled at the public
tranquillity. The law, therefore, tendereth the fafety of the
king with an anxious concern; and, if I may ule the expreflion,
with a concern bordering upon jcalouly.It confidereth the
wicked imaginations of the heart in the fame degree of guilt as
if carried into actual execution from the moment meafures appear

to have been taken to render them effectual. And, therefore, if

confpirators meet and confult how to kill the king, though they

do not then fall upon any fcheme for that purpofe, this is an overt

act of compalling his death; and fo are all means made ufe of, be

it advice, perfuafion, or command, to incite or encourage others

to commit the fact, or join in the attempt; and every perfon who

but affenteth to any overtures for that purpole will be involved in

the fame guilt.

The care the law hath taken for the perfonal fafety of the

king is not confined to actiona or attempts of the more flagi-

tious kind, to allaffination or poilon, or other attempts directly
and immediately aiming at his life. It is extended to every thing

Book IV.

treafonable purpoles effectual, as aflembling and confulting

high treafon * (2).

• 1 Hawk. P. C. 38. 1 Hal. P. C. 319.

his firit difcourfe on high treafon, that I think it may be ufeful to

wilfully
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How far mere words, fpoken by an individual, and not

relative to any treafonable act or defign then in agitation,

hall amount to treafon, has been formerly matter of doubt.

We have two infances in the reign of Edward the fourth,

of perfons executed for trealonable words: the one a citizen [80 ]

of London, who faid he would make his fon heir of the

crown, being the fign of the houfe in which he lived; the
other a gentleman, whofe favourite buck the king killed in
hunting, whereupon he wilhed it, horns and all, in the king's
belly (3). Thefe were efteemed hard cafes: and the chief juf-
tice Markham rather chofe to leave his place than affent to
the latter judgment*. But now it feems clearly to be agreed,

that by the common law and the ftatute of Edward III.

words (poken amount only to a high mifdemefnor, and no

treafon. For they may be fpoken in heat, without any in-

tention, or be miftaken, perverted, or mif-remembered by the
hearers; their meaning depends always on their connection
with other words, and things; they may fignify differently

even according to the tone of voice with which they are de-

wilfully and deliberately done or attempted, whereby his life may
be endangered. And, therefore, the entering into meafures for
depoling or imprifoning him, or to get his perfon into the power
of the confpirators, thefe offences are overt acts of treafon within
this branch of the ftatute. For experience has fhewn that between
the prifons and the graves of princes the diftance is very fmall.

This was the fpecies of trealon with which the fate-prifoners

were charged, who were tried in 1794. And the queftion, as

fated by the court for the jury to try, was, Whether their mea-

fures had been entered into with an intent to fubvert the monarchy

and to depole the king? See Hardy's trial.

(3) There was even a refinement and degree of lubtlety in the

cruelty of that cafe, for he withed it, horns and all, in the belly of

him who counfelled the king to kill it; and as the king killed it

of his own accord, or was his own counfellor, it was heid to be a

livered ;

* I Hul. P.C. 1x5.

Fof. 197.

trealonable wilh againf the king himfelf. 1 Hal. P. C. 115.
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livered; and fometimes filence itfelf is more expreflive than
any difcourfe. As therefore there can be nothing more equi-
vocal and ambiguous than words, it would indeed be unrea-
fonable to make them amount to high treafon. And accord-
ingly in 4 Car. I. on a reference to all the judges, concerning
fome very atrocious words fpoken by one Pyne, they cer-
tified to the king," that though the words were as wicked
" as might be, yet they were no treafon: for unlefs it be by
« fome particular ftatute, no words will be treafon." 5 (4)
If the words he fet down in writing, it argues more deli-

berate intention: and it has been held that writing is an

overt act of treafon; for foribere eft agere. But even in this

cale the bare words are not the treafon, but the deliberate

act of writing them. And fuch writing, though unpub-

lithed, has in fome arbitrary reigns convicted it's author of

treafon: particularly in the cafes of one Peachum, a clergy-

man, for treafonable paflages in a fermon never preached";

and of Algernon Sydney, for fome papers found in his clo-

fet; which, had they been plainly relative to any previous

formed defign of dethroning or murdering the king, might

doubtlefs have been properly read in evidence as overt acts

[ 81] of that treafon, which was fpecially laid in the indictment a.

But being merely (peculative, without any intention (fo

far as appeared) of making any public ule of them, the

convicting the authors of treafon upon fuch an infufficient

foundation has been univerfally difapproved. Peachum was

therefore pardoned: and though Sydney indeed was executed,

* Cro. Car. 125.

(4) This fubject is fully and ably dilculled by Mr. J. foiter,
who maintains that words alone cannot amount to an overt act of
treafon; but if they are attended or followed by a confultation,
meeting, or any act, then they will be evidence, or a confeffion, of

the intent of fuch confultation, meeting, or act ; and he concludes,

that loofe words, not relative to facts, are at the worft no more

« than bare indications of the malignity of the heart." Fof. 202.

yet

Book IV.

2 Ibid. * Fofter, 198-

et jeg.
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yet it was to the general difcontent of the nation; and his

attainder was afterwards reverfed by parliament. There was
then no manner of doubt, but that the publication of fuch
a treafonable writing was a fufficient overt act of treafon at
the common law; though of late even that has been

" late the king's companion, or the king's eldeft daughter
" unmarried, or the wife of the king's eldeft fon and heir."
By the king's companion is meant his wife; and by viola-
tion is undertood carnal knowledge, as well without force,
as with it: and this is high treafon in both parties, if both
be confenting; as fome of the wives of Henry the eighth by
fatal experience evinced. The plain intention of this law is
to guard the blood royal from any fufpicion of baltardy,

whereby the fuccellion to the crown might be rendered du-

bious: and therefore, when this reafon ceafes, the law ceafes

with it; for to violate a queen or princels-dowager is held

to be no treafon " (5) : in like manner as, by the feodal law,
it was a felony and attended with a forfeiture of the fief, if

the vafal vitiated the wife or daughter of his lord a ; but not

fo, if he only vitiated his widowe.

3. The third fpecies of treafon is, « if a man do levy

" war againft our lord the king in his realm." And this

*I Hal. P.C. 118. I Hawk. P. C. 38.

(5) But the infances fpecified in the ftatute do not prove much

confiftency in the application of this reafon ; for there is no pro-

tection given to the wives of the younger fons of the king, though

their illue muft inherit the crown before the iflue of the king's

eldeft daughter, and her chaftity is only inviolable before marriage,

whilft her children would be clearly illegitimate.
Before the 25 Ed. IlI. it was held to be high treafon not only

to violate the wife and daughters of the king, but alfo the nurfes

of his children, les norices de lour enfants. Britt. c. 8.

may

Ch. 6. 81

queltioned.

2. THe fecond fpecies of treafon is, « if a man do vio-

* Feudal. I. to 5.

* 3 Inft. D. * Ibid. t. 21.
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may be done by taking arms, not only to dethrone the king,
but under pretence to reform religion, or the laws, or to

[ 82 ] remove evil counfellors, or other grievances whether real or
pretended '(6). For the law does not, neither can it, permit
any private man, or let of men, to interfere forcibly in mat-
ters of fuch high importance; efpecially as it has eftablifhed
a fufficient power, for thele purpoles, in the high court of
parliament: neither does the conftitution jultify any private
or particular refiftance for private or particular grievances;
though in cafes of national oppreition the nation has very

jultifiably rifen as one man, to vindicate the original contract
fubfilting between the king and his people. To refift the
king's forces by defending a caftle againft them, is a levying
of war: and fo is an infurrection with an avowed defign to
pull down all inclofures, all brothels, and the like; the uni-
verfality of the defign making it a rebellion againft the fate,
an ufurpation of the powers of government, and an infolent

invalion of the king's authoritys. But a tumult, with a

view to pull down a particular houfe, or lay open a particu-
lar inclofure, amounts at moft to a riot; this being no gene-

ral defiance of public government. So, if two fubjects

quarrel and levy war againft each other, (in that fpirit of pri-

vate war, which prevailed all over Europe " in the early feo-

dal times,) it is only a great riot and contempt, and no trea-

fon. Thus it happened between the earls of Hereford and

Gloucefter in 20 Edw. I. who raifed each a little army, and

committed outrages upon each other's lands, burning houfes,

attended with the lofs of many lives: yet this was held to be

no high treafon, but only a great mildemefnor. A bare

confpiracy to levy war does not amount to this fpecies of

(6) Lord Mansfield declared, upon the trial of Lord George

Gordon, that it was the unanimous opinion of the court, that an

attempt, by intimidation and violence, to force the repeal of a law,

was a levying war againft the king, and high treafon. Doug, 570-

10

81 BooK IV.

f I. Hawk, P. C.37. • Robertion Ch. V. 1.45-286.

8 1 Hal. P. C. 132. " I Hal. P.C. 136.

treafon
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treafon; but (if particularly pointed at the perion of the

king or his government) it falls within the firft, of compast-
ing or imagining the king's death i.

4. " If a man be adherent to the king's enemies in his
" realm, giving to them aid and comfort in the realm, or
" elfewhere," he is alfo declared guilty of high treafon.
This muft likewife be proved by fome overt act, as by giving
them intelligence (7), by fending them provilions, by felling
them arms, by treacheroully furrendering a fortreis, or the

like ' By enemies are here underfood the fubjects of fo- 1 83 1
reign powers with whom we are at open war. As to foreign

pirates or robbers, who may happen to invade our coalts,

without any open hoftilities between their nation and our
own, and without any commition from any prince or ftate

at enmity with the crown of Great Britain, the giving them

any affitance is alfo clearly treafon; either in the light of

adhering to the public enemies of the king and kingdom ,
or elfe in that of levying war againft his majefty. And,
moft indifputably, the fame acts of adherence or aid, which

(when applied to foreign enemies) will confitute treafon

under this branch of the ftatute, will (when afforded to our

own fellow-fubjects in actual rebellion at home) amount to

high treafon under the defcription of levying war againft the
king ". But to relieve a rebel, fled out of the kingdom, is

• Ibid. 216.

(7) Sending intelligence to the enemy of the deftinations and
defigns of this kingdom, in order to affit them in their operations
againft us, or in defence of themfelves, is high treafon, although

The fame doctrine was held by lord Kenyon and the court in
the cafe of William Stone, who was tried at the bar of the court
of king's bench in Hilary term 1796. In that cafe it was held,
that fending a paper to the enemy, though it was afterwards inter-
cepted, containing advice not to invade this country, if fent with
the intention of allifting their councils in their conduct aud in the

profecution of the war, was high trealon. 6T. R.527.

110
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* 3 Inft. g. Foîter, 211. 213. I Folter, 219.

' 3 Int. 10.

fuch correfpondence fhould be intercepted. Dr. Henfey's cale,
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no treaton: for the ftatute is taken trictly, and a rebel is

not an enemy: an enemy being always the fubject of fome

foreign prince, and one who owes no allegiance to the crown

of England". And if a perion be under circumftances of

actual force and contraint, through a well-grounded appre-

henfion of injury to his life or perfon, this fear or compulfion

will excufe his even joining with either rebels or enemies in

the kingdom, provided he leaves them whenever he hath a

fafe opportunity ®

5. " If a man counterfeit the king's great or privy feal,"

this is alfo high treafon. But if a man take wax bearing

the imprefion of the great feal off from one patent, and fixes

it to another, this is held to be only an abufe of the feal,
and not a counterfeiting of it: as was the cafe of a certain
chaplain, who in fuch manner framed a difpenfation for non-
refidence. But the knavith artifice of a lawyer much ex-
ceeded this of the divine. One of the clerks in chancery
glewed together two pieces of parchment; on the uppermoft
of which he wrote a patent, to which he regularly obtained
the great feal, the label going through both the fkins. Ha

[ 84 ] then diffolved the cement; and taking off the written patent,
on the blank fkin wrote a frefh patent, of a different import
from the former, and publifhed it as true. This was held

no counterfeiting of the great feal, but only a great mifpri-

fion; and fir Edward Coke P mentions it with fome indigna-

tion, that the party was living at that day.

" a man counterfeit the king's money; and if a man bring

" falfe money into the realm counterfeit to the money of

" England, knowing the noney to be falfe, to merchan-
« dize and make payment withal." As to the firf branch,
counterfeiting the king's money; this is trealon, whether
the falfe money be uttered in payment or not. Alfo if the
king's own minters alter the fandard or alloy eftablithed by

law, it is treafon. But gold and filver money only are held

" I Hawk. P. C. 38. to

Book IV.

6. Tue fixth fpecies of treafon under this ftatute, is « if

Forter, a16. - " 3 Ind. 86.
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to be within the ftatute%. With regard likewife to the fe-
cond branch, importing foreign counterfeit money, in order

to utter it here; it is held that uttering it, without import-

ing it, is not within the ftatute". But of this we fhall pre-

fently fay more.

is " if a man flay the chancellor, treafurer, or the king's

juftices of the one bench or the other, juftices in eyre, or

« juftices of allize, and all other juftices affigned to hear and

« determine, being in their places doing their offices." Thefe

high magiltrates, as they reprefent the king's majelty during
the execution of their offices, are therefore for the time
equally regarded by the law. But this ftatute extends only
to the actuat killing of them, and not wounding, or a bare
attempt to kill them. It extends alfo only to the officers
therein fpecified; and therefore the barons of the exchequer,
as fuch, are not within the protection of this act: but the

lord keeper or commiflioners of the great feal now feem to
be within it, by virtue of the ftatutes 5 Eliz. c. 18. and 1 W.

THus careful was the legiflature, in the reign of Edward [85 ]
the third, to fpecify and reduce to a certainty the vague no-

(8) By the ftatute y Ann. c.ar. it is made high treafon to flay
any of the lords of feffion, or lords of julticiary, fitting in judg-
ment; or to counterfeit the king's feals appointed by the act of
union. The ftatute 7 Ann. c. 21. has alfo enacted that the crimes

fame in England and Scotland; and that no acts in Scotland,

Scotland, which are not high treafon in England.
And all perfons profecuted in Scotland for high treafon, or

mifprifion of treafon, hail be tried by a jury, and in the fame
manner as if they had been prolecuted for the fame crime in
England.

Ch. 6. WrONGS.

7. The laft fpecies of treafon afcertained by the tatute,

& M. c, 21. (8)

9 1 Hawk. 1. C. 42. " Ibiel. 43= 8 I Hal. P. C. 231.

of high trealon and mifprifion of treafon thall be exactly the

except thofe above fpecified, hall be contrued high trealon in

VoL. IV. H tions
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tions of treafon, that had formerly prevailed in our courts.

But the act does not flop here, but goes on. " Becaufe

« other like cales of treafon may happen in time to come,

" which cannot be thought of nor declared at prefent, it is

" which is not above fpecified, doth happen before any
" judge; the judge hall tarry without going to judgment of

" the treafon, till the caufe be fhewed and declared before
" the king and his parliament, whether it ought to be judged
" trealon, or other felony." Sir Matthew Hale' is very
high in his encomiums on the great wifdom and care of the
parliament, in thus keeping judges within the proper bounds
and limits of this act, by not fuffering them to run out (upon
their own opinions) into conftructive trealons, though in
cales that feem to them to have a like parity of reafon, but
referving them to the decifion of parliament. This is a great
fecurity to the public, the judges, and even this facred act
itfelf; and leaves a weighty memento to judges to be careful
and not over-hafty in letting in treafons by conftruction or
interpretation, efpecially in new cafes that have not been
refolved and fettled. 2. He obferves, that as the authorita-
tive decifion of thefe cafus omiff is referved to the king and
parliament, the moit regular way to do it is by a new decla-
rative act: and therefore the opinion of any one or of both
houfes, though of very refpectable weight, is not that folemn
declaration referred to by this act, as the only criterion for

judging of future treafons.

In confequence of this power, not indeed originally

granted by the ftatute of Edward III., but conftitutionally

inherent in every fubfequent parliament, (which cannot be

abridged of any rights by the act of a precedent one,) the
legiflature was extremely liberal in declaring new treafons
in the unfortunate reign of king Richard the fecond; as,
particularly the killing of an embaflador was made fo;
which feems to be founded upon better reafon than the mul-

titude

BooK IV.

" accorded, that if any other caufe fuppofed to be treafon,

* 1 Flal. P. C. 259•



Ch. 6. WRONGS. 86

titude of other points, that were then trained up to this
high offence: the moft arbitrary and abfurd of all which
was by the ftatute 21 Ric. ll. c.?. which made the bare
purpofe and intent of killing or depofing the king, without
any overt act to demonftrate it high treafon. And yet fo
little effect have over-violent laws to prevent any crime, that
within two years afterwards this very prince was both de-
pofed and murdered. And in the firft year of his fuccellor's
reign, an act was paffed", reciting " that no man knew

" how he ought to behave himfelf, to do, fpeak, or fay, for
" doubt of fuch pains of treaton; and therefore it was ac-
" corded, that in no time to come any treafon be judged
" otherwife than was ordained by the ftatute of king Ed-
" ward the third." This at once fwept away the whole load
of extravagant treafons introduced in the time of Richard the

Bur afterwards, beiween. the reign of Henry the fourth
and Queen Mary, and particularly in the bloody reign of

Henry the eighth, the fpirit of inventing new and ftrange

treatons was revived; among which we may reckon the

offences of clipping money; breaking prifon or refcue, when

the prifoner is committed for treafon; burning houfes. to.

extort money; ftealing cattle by Wellmen; counterfeiting

foreign coin; wilful poifoning; execrations againft the king,

calling him opprobrious names by public writing; counter-

feiting the fign manual or fignet; refufing to abjure the

pope; deflowering or marrying, without the royal licence,
any of the king's children, fiters, aunts, nephews, or nieces;
bare folicitation of the chaftity of the queen or princess of
advances made by themfelves; marrying with the king, by
a woman not a virgin, without previoufly difcovering to him.
fuch her unchafte life; judging or believing (manifefted by.
any overt act) the king to have been lawfully married to Ann
of Cleve; derogating from the king's royal ftyle and title ;

number of twelve, and not dilperfing upon proclamation :

all

lecond..

impugning his fupremacy; and aflembling riotoully to the

" Stat. I Hen. IV. c. 1c.
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all which new-fangled treafons were totally abrogated by the

ftatute o Mar. c. 1. which once more reduced all treafons to

the itandard of the ftatute 25 Edw. III. Since which time,

though the legilature has been more cautious in creating new

offences of this kind; yet the number is very confiderably

and not comprehended under the defcription of ftatute

25 Edw. III. I fhall comprize under three heads. 1. Such as

relate to papilts. 2. Such as relate to falfifying the coin or

other royal fignatures. 3. Such as are created for the fecu-

I. The firft ipecies, relating to papifts, was confidered in

a preceding chapter, among the penalties incurred by that

branch of non-conformifts to the national church; wherein

we have only to remember, that by ftatute 5 Eliz. c. 1. to

defend the pope's jurifdiction in this realm is, for the firft
time, a heavy mifdemelnor: and, if the offence be repeated,
it is high treafon. Alfo by ftatute 27 Eliz. c. 2. if any
popith prieft, born in the dominions of the crown of Eng-
land, thall come over hither from beyond the feas, unlefs
driven by ftrefs of weather", and departing in a reafonable
time*; or thall tarry here three days without conforming to
the church, and taking the oaths; he is guilty of high trea-

for. And by ftatute 3 Jac. I. c. 4. if any natural-born fub-

jeet be withdrawn from his allegiance, and reconciled to the

pope or fee of Rome, or any other prince or ftate, both he

and all fuch as procure fuch reconciliation fhall incur the guilt

of high treafon. Thefe were mentioned under the divifion

before referred to, as fpiritual offences, and I now repeat

them as temporal ones alfo; the reafon of diftinguithing thefe

overt acts of popery from all others, by fetting the mark of

high treafon upon them, being certainly on a civil, and not

(9) The i Mar. c. I. was only a confirmation fo far of a much

more important ftatute, viz. I Ed. VI. c. 12.

on

Book IV.

increafed, as we fhall find upon a hort review (9).

THESE new trealons, created fince the ftatute 1 Mar. c. I.

rity of the proteftant fuccellion in the houfe of Hanover.

- Sir 'T. Raym. 377- * Lotch, I.
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on a religious, account. For every popith prieft of courfe

renounces his allegiance to his temporal fovereign upon taking

orders; that being inconfiftent with his new engagements of

canonical obedience to the pope; and the lame may be faid

of an obftinate defence of his authority here, or a formal re-

conciliation to the fee of Rome, which the (tatute conftrues [ 88 ]
to be a withdrawing from one's natural allegiance; and
therefore, befides being reconciled " to the pope," it alfo
adds, " or any other prince or ftate." (9)

(9) In confequence of infults and outrages, which had been

publicly offered to the perfon of the king, and of the great multi-

tude of feditious publications aiming at the overthrow of the go-

vernment of this country, and alfo of the frequent leditious meet-

ings and allemblies held at that time to deftroy the fecurity and
tranquillity of the public, two acts of parliament were paffed in
the goth year of his prefent Majelty's reign, one intitled " An act
" for the fafety and prefervation of his Majefty's perfon and go-
« vernment againft treafonable and feditious practices and at-
" tempts;" and the other, " An act for the more effectually pre-
« venting feditious meetings and aflemblies."

By the firt it was enacted, that it any perton hould compals,

imagine, or intend, death, deftruction, or any bodily harm to the

perfon of the king, or to depole him, or to levy war, in order by

force to compel him to change his mealures or counfels, or to

overawe either houfe of parliament, or to excite an invafion of any

of his Majefty's dominions, and hall exprefs and declare fuch in-

tentions by printing, writing, or any overt act, he fhall fuffer death
as a traitor.

And if any one by writing, printing, preaching, or other fpeak-

ing, hall ufe any words or fentences to excite the people to hatred

and contempt of the king, or of the government and confitution

of this realm, he fhall incur the punihment of a high mifdemeanor ;

that is, fine, imprifonment, and pillory: and for a fecond offence,

years, at the difcretion of the Court.
But a profecution for a mifdemeanor under this act muft be

brought within fix months. And this ftatute fhall not affect any
profecution for the fame crimes by the common law, unlefs a pro-
fecution be previoufly commenced under the itatute. This ftatute
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he is fubject to a fimilar punifhment, or tranfportation for feven
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2. WITH regard. to treafons relative to the coin or other

royal fignatures, we may recollect that the only two offences

is to continue in force until the end of the next feffion of parlia-

ment after the demife of the crown. 36 Geo. III. c.7.

The other ftatute for the fuppreffion of feditious meetings en-

acts, that no meeting exceeding the number of fifty perfons fhall

be holden for the purpole of any petition or remonitrance to the

king or either houfe of parliament, for the alteration of any mat-

ing upon auy grievance in the fame, unlefs notice of fuch a meet-

ing be given in the names of feven houfeholders in fome public

newfpaper five days at the leaft before the meeting; and every

publifher of a newfpaper, who advertifes fuch a meeting without

fuch a notice as is particularly deferibed in the ftatute, fhall for-
feit the fum of 5ol.

Or inftead of being inferted in a newfpaper, it may be fent five
days before the meeting to the clerk of the peace of the county,
who hall immediately tranfmit a copy of it to three juftices of
the peace refident within the county. But all meetings, without
fuch previous notice, confifting of more than fifty perfons, af-

and if, after a proclamation made by a magiftrate to difperle,
more than twelve continue together, they will be guilty of a

capital felony. And if, in a meeting held purfuant to notice, it
hall either be propofed in the notice, or any one hall propofe at
the meeting, to alter without authority of parliament any matter
eitablithed by law, or make any propofition to excite hatred againf
the king, or the contitution, then one or more juftices may order
the aflembly to difperle, and may order the perfons who made
fuch propofitions to be taken into cultody. And every perfon

enforcing the directions of this ftatute, hall fuffer death without
benefit of clergy.

The magiltrates in Scotland have the fame authority as juftices
of the peace in England.

any perfon hall open a houle where lectures hall
be read upon public grievances, or the lairs and government of

thefe kingdoms, to which perfons hall be admitted for money,

orderly

88 Book IV.

ters eftablifhed in church or Itate, or for the purpofe of deliberat-

fembled for the aforefaid purpoles, thall be unlawful aflemblies :

who thall obftruct any magiftrate in the difcharge of his duty in

fuch houfe, unlefs previoufly licenfed, thall be confidered a dif-
12
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refpecting the coinage, which are made treafon by the ftatute

25 Edw. Ill., are the actual counterfeiting the gold and filver

coin of this kingdom; or the importing fuch counterfeit mo-

ney with intent to utter it, knowing it to be falfe. But thefe

not being found fufficient to refrain the evil practices of

coiners and falfe moneyers, other ftatutes have been fince

orderly houfe; and the perfon by whom it is opened fhall forfeit

100l.; and all other perions concerned, as the prefident or chair-

man at fuch leêtures, or who thall pay or receive money for

admiflion, or who hall deliver out tickets, hall alfo forfeit the

fame fum. But two jultices may grant a licence to read fuch

lectures, which hall continue in force for one year, unlefs fooner

revoked by the juitices at the quarter fellions.But the ftatute

does not extend to lectures delivered in the univerfities, or to dif-

courles given by fchool-malters to their icholars. Profecutions

and actions under this ftatute to be commenced within three months

after the offence, 3б Geo. III. c. 8.

This laft tatute was a temporary act, and at the conclufion of

the peace with France was fuffered to expire.
The feditious meetings which were held before the paling of

this ftatute were in fact temporary infurrections, and a fcandal to
any regular government; and however vehement the arguments of
fome, but principally of thole whom it was intended to re-

ftrain, that public liberty was endangered, yet it ought to be

remembered that public liberty cannot exift without public fecu-

rity. The antient conftitutional meetings for the inveitigation

of public affairs, with which our forefathers were contented, were

not in the fmalleft degree affected by this tatute. A public

meeting might at any time be called to take into confideration the

ftate of the nation or the conduct of the King's minifters by a

lord lieutenant, cuflos rotulorum, theriff of a county, a convener of

a county or ltewartry in Scotland, two jultices of the peace, the

major part of a grand jury either at the alizes or quarter-feffions,

the mayor or head officer of any city of town corporate, or the

alderman of head officer of any ward or divifion, or any corporate

body. All thefe might in their refpective jurifdiftions call public

meetings, which had the fame uncontrolled power of difcullion

as they had before the ftatute. Could then any wife and well.

intentioned Englithman fay that his liberty was violated by this

made

Ch. 6.

valuable ftatute?
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made for that purpofe. The crime itfelf is made a fpecies of

high treafon; as being a breach of allegiance, by infringing

the king's prerogative and alluming one of the attributes of

the fovereign to whom alone it belongs to fet the value and

denomination of coin made at home, or to fix the currency

of foreign money: and belides, as all money which bears

the ftamp of the kingdom is fent into the world upon the

public faith, as containing metal of a particular weight and
ftandard, whoever falffies this is an offender againft the
ftate, by contributing to render that public faith fufpected.
And upon the fame reaions, by a law of the emperor Con-
ftantine%, falfe coiners were declared guilty of high treafon,
and were condemned to be burnt alive: as, by the laws of
Athens all counterfeiters, debafers, and diminithers of the
current coin were fubjected to capital punithment.How-
ever, it muft be owned, that this method of reafoning is a
little overtrained: counterfeiting or debaling the coin being
ufually practifed, rather for the fake of private and unlawful
lucre, than out of any difaffection for the fovereign. And
therefore both this and its kindred ipecies of treafon, that of

counterfeiting the feals of the crown or other royal fignatures,
leem better denominated by the later civilians a branch of the
crimen falf or forgery, (in which they are followed by Glan-

Edward the third, a fpecies of the crimen laefae majeftatis or
high treafon. For this confounds the diftinction and pra
portion of offences; and, by affixing the fame ideas of guilt
upon the man who coins a leaden groat and him who affafli-
nates his fovereign, takes off from that horror which ought
to attend the very mention of the crime of high treafon, and
makes it more familiar to the fubject. Before the ftatute

25 Edw. Ill. the offence of counterfeiting the coin was held

their new extenfions of the offence have followed the example

• 1 11a!. P. C. 224.

Book IV.

[89 ] vila, Bracton, and Fleta,) than by Conftantine and our

to be only a fpecies of petit treafon a; but fubfequent acts in

y C. 9.21.2. Col. Theid. de fulfi
moneti, 1.9.

3. 101e. Am. b. I. 8. 25.
2 1.19.6.7
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of that ftatute, and have made it equally high treafon with
an endeavour to fubvert the government, though not quite
equal in it's punithment.

In confequence of the principle thus adopted, the ftatute

I Mar. c. 1. having at one ftroke (10) repealed all interme-

diate treafons created fince the 25 Edw. Ill. it was thought

expedient by ftatute i Mar. It. 2. c. 6. to revive two fpecies

thereof, viz. I. That if any perfon falfely forge or counter-

feit any fuch kind of coin of gold or filver, as is not the pro-

per coin of this realm, but hall be current within this realm

by confent of the crown; or, 2. hall falfely forge or coun-

terfeit the fign manual, privy fignet, or privy feal; fuch of-

fences fhall be deemed high treaton. And by ftatute 1 & 2 P.

& M. c. 11. if any perfons do bring into this realm fuch falfe

or counterfeit foreign money, being current here, knowing

the fame to be falfe, with intent to utter the fame in payment,

they fhall be deemed offenders in high treafon. The money

rent here, in all payments, by the king's proclamation; of

which there is none at prefent, Portugal money being only

taken by confent, as approaching the neareft to our fandard :

and falling in well enough with our divifions of money into

pounds and hillings: therefore to counterfeit it is not high

treafon, but another inferior offence (11). Clipping or defacing

(Io) This was done far more effectually fix years before by

The object of this itatute, by this needlefs repetition, feems only

an endeavour to continue to Mary the popularity which had been

to juitly gained by her brother.

(Ix) But now by the 37 Geo. III. c. 126. if any perfon hall

coin or counterfeit any kind of foreign gold or filver coin, though

not current within this realm, he fhall be guilty of felony, and

may be tranfported for feven years ; and if any perfon knowingly

and fraudulently fhall bring any counterfeit coin into the kingdom,

And if any perfon knowingly utter, or tender in payment, or

pay any fuch counterfeit foreign coin, for the firft offence he thall

Ch. 6. 89

referred to in thefe ftatutes muft be fuch as is abfolutely cur-

I Ed. VI. c. 12.

he fhall be fubject to the fame punifhment.

be
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the genuine coin was not hitherto included in thefe ftatutes ;

though an offence equally pernicious to trade, and an equal

[ 90 ] infult upon. the prerogative, as well as perfonal affront to

the fovereign; whole very image ought to be had in reve-

rence by all loyal fubjects.And therefore among the Ro-

mans", defacing or even melting down the emperor's ftatues

was made treafon by the Julian law; together with other

offences of the like fort, according to that vague conclufion,

by Itatute § Eliz. c. II. clipping, wathing, rounding, or

filing, for wicked gain's fake, any of the money of this

realm, or other money fuffered to be current here, hall be

" the fame law, being penal, ought to be taken and expounded

" ftrictly according to the words thereof, and the like of-

" fences, not by any equity to receive the like punithment or

« pains,") the fame fpecies of offences is therefore defcribed
in other more general words; viz. impairing, diminifhing,

fallifying, fcaling, and lightening; and made liable to the

lame penalties. By ftatute 8 8 9 W. III. c. 26. made per-

petual by 7 Ann. c. 25. whoever, without proper authority,

thall knowingly make or mend, or affift in fo doing, or fhall
buy, fell, conceal, hide, or knowingly have in his poffeffion,
any implements of coinage fpecified in the act, or other tools
or intruments proper only for the coinage of money; or
thall convey the fame out of the king's mint; he, together

guilty of high treafon, which is by much the fevereft branch

• Ff. 48.4.6.

be imprifoned fix months, and find fureties for his good be-
haviour for fix more; for the fecond offence he hall be i-
prifoned two years; and for the third he hall be guilty of capital
felony.

And if any perfon without lawful excufe hall have more than

five fuch counterfeit pieces in his cultody, he may be convifted
before a juftice, and forfeit from 40s. to 5l. for each piece, and
for failure of payment may be imprifoned three months.

of

8g Book IV.

" alindue quid fomile f admiferint." And now, in England,

adjudged high treafon ; and by ftatute 18 Eliz. c. 1. (becaufe

with his counfellors, procurers, aiders, and abettors fhall be
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of the coinage. law. The ftatute goes on farther, and

enacts that to mark any coin on the edges with letters, or

otherwife in imitation of thofe ufed in the mint; or to

colour, gild, or cafe over any coin refembling the current

coin, or even round blanks of bafe metal; hall be con-

trued high treafon. But all profecutions on this act are to

be commenced within three months after the commition of

the offence: except thofe for making or amending any

coining tool or inftrument, or for making money round the
edges; which are directed to be commenced within fix
months after the offence committed' (12). And, laftly, by
ftatute 15 & 16 Geo. II. c. 28. if any perfon colours or

alters any hilling or fixpence, either lawful or counterfeit,

to make them refpectively refemble a guinea or half-guinea; [91 ]

or any halfpenny or farthing to make them refpectively re-

the offender fhall be pardoned, in cafe (being out of prifon)

(22) If a perfon is apprehended in the act of coining, or is
proved to have made a confiderable progrefs in making counterfeit
pieces refembling the gold or filver coin of this realm, yet if they
are lo imperfect as that no one would take them, he cannot be
convicted upon the charge of coining under this ftatute. Leach, 71.
126. But he may be convicted, if he has made blank pieces with-

out any impreflion to the fimilitude of filver coin worn fmooth by
time. Welch's cafe, Ibid. 293.

Or if any one fhall put pieces of mixed metal into aqua fortis,

which attracts the bafer metal and leaves the filver upon the fur-
face, or, as the vulgar fay, draws out the filver, this is held to be
colouring under this fatute. Lavey's cafe, Ibid. 140.
In a cale at Durham, where a man had been committed more

than three months before his trial for coining under this itatute,

and upon conviction his cate was referved for the opinion of

the judges, they determined that the commitment was the
commencement of the profecution, otherwife this crime might

be committed with impunity half the year in the four northere

counties.

femble a hilling or fixpence; this is alfo high treafon: but '

§ Stat. 7 Ann. c-25.
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he difcovers and convicts two other offenders of the fame

kind.

3. The other new fpecies of high treafon is fuch as is

created for the fecurity of the proteftant fuccelfon over and

above fuch treafons againft the king and government as were
comprized under the ftatute 25 Edw. III. For this purpole,
after the act of fettlement was made, for transferring the
crown to the illuftrious houfe of Hanover, it was enacted by
ftatute 13 & 14 W. II. c. 3. that the pretended prince of
Wales, who was then thirteen years of age and had affumed
the title of king James III., hould be attainted of high trea-
fon; and it was made high treafon for any of the king's fub-
jeels, by letters, meflages, or otherwife, to hold correfpond-
ence with him, or any perfon employed by him, or to remit
any money for his ufe, knowing the fame to be for his fer-
vice. And by ftatute 17 Geo. II. c- 39. it is enacted, that if
any of the fons of the pretender hall land or attempt to land
in this kingdom, or be found in Great Britain, or Ireland, or
any of the dominions belonging to the fame, he fhall be
judged attainted of high treafon, and fuffer the pains thereof.
And to correfpond with them, or to remit money for their
ufe, is made high treafon in the fame manner as it was to
correfpond with the father. By the ftatute 1 Ann. At. 2.
c. 17. if any perfon fhall endeavour to deprive or hinder any
perfon, being the next in fuccellion to the crown according
to the limitations of the act of fettlement, from fucceeding
to the crown, and fhall malicioully and directly attempt the
fame by any overt act, fuch offence thall be high treafon.
And by ftatute 6 Ann. c. 7. if any perfon thall malicioully,
adrifedly, and directly, by writing or printing, maintain and
affirm, that any other perfon hath any right or title to the
crown of this realm, otherwife than according to the act
of fettlement; or that the kings of this realm with the au-
thority of parliament are not able to make laws and ftatutes,

[92 .] to bind the crown and the defcent thereof ; fuch perfon thall
be guilty of high treafon. This offence (or indeed main-
taining this doctrine in any wife, that the king and parlia-
ment cannot limit the crown) was once before made high

91 Воок IV.
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treafon by ftatute I3 Eliz. c. I. during the life of that

princefs. And after her deceafe it continued a high milde-
mefnor, punilhable with forfeiture of goods and chattels,

right and jure divino fuccellion. But it was again raifed into

high treafon, by the ftatute of Anne before-mentioned, at the

time of a projected invafion in favour of the then pretender;

and upon this ftatute one Matthews, a printer, was con-

victed and executed in 1719, for printing a trealonable

pamphlet entitled « vox populi vox Deis."

in all it's branches; which confifts, we may obferve, origi-

nally, in großsly counteracting that allegiance which is due

from the fubject by either birth or refdence; though, in

fome inftances, the zeal of our legiflators to ltop the pro-

grefs of fome highly pernicious practices has occafioned

them a little to depart from this its primitive idea. But

of this enough has been hinted already: it is now time

to pals on from defining the crime to defcribing it's pu-

THe punilment of high treafon in general is very folemn

and terrible. I. That the offender be drawn to the gallows,

and not be carried or walk : though ufually (by connivance",

at length ripened by humanity into law) a fledge or hurdle
is allowed, to preferve the offender from the extreme tor-
ment of being dragged on the ground or pavement:.

2. That he be hanged by the neck, and then cut down
alive. 3. That his entrails be taken out, and burned, while
he is yet alive. 4. That his head be cut off. 5- That his
body be divided into four parts. 6. That his head and
quarters be at the king's difpofal*.

& State Tr. IX. 680. by divers examples in fripture; for

'I Hal. P. C. 382. Judas was embowelled, and lo of the

Edward Coke tells us, is warranted
THE

Ch. 6.

even in the moit flourifhing aera of indefeafible hereditary

THus much for the crime of treafon, or latfae majeftatis,

nithment.

' 33 Aff. pl.7. Joab was drawn, Bigthau was hanzed,

i This purifhment for treafon, fir reft. (3Inñ. 211.)
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The king may, and often doth, difcharge all the pu-

nihment, except beheading, efpecially where any of noble

[ 93 ] blood are attainted. For beheading being part of the judg-

ment, that may be executed though all the reft be omitted

by the king's command*. But where beheading is no part
of the judgment, as in murder or other felonies, it hath
been faid that the king cannot change the judgment, al-
though at the requeft of the party, from one fpecies of death
to another'. But of this we hall fay more hereafter m.

In the cafe of coining, which is a treafon of a different
complexion from the reft, the punifhment is milder for male
offenders; being only to be drawn and hanged by the neck
till dead". But in treafons of every kind the punifhment of
women is the fame, and different from that of men. For, as
the decency due to the fex forbids the expofing and publicly
mangling their bodies, their fentence (which is to the full
as terrible to fenfation as the other) is to be drawn to the
gallows, and there to be burned alive ° (13).

THe confequence of this judgment (attainder, forfeiture,
and corruption of blood) muft be referred to the latter end of
this book, when we thall treat of them all together, as well
in treafon as in other offences.

* 1 Hal. P. C. 351.

= See ch. 32.

• I Hal. 1'. C. 351.

• 2 Hal. P. C. 399.

(13) But now by the ftatute 3o Geo. III. c. 48. women con-

viêted in all cales of treafon, hall receive judgment to be drawn

to the place of execution, and there to be hanged by the neck

till dead.

Before this humane ftatute, women from the remoteft times

were fentenced to be burned alive for every {pecies of treafon:

92 Book IV.

1 3 Inft. 52.

Et fi nule femme de alcune trefon foit atteinte, foit ars. Britt.

с. 8.
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CHAPTER THE SEVENTH.

OF FELONIES INJURIOUS TO THE
KING's PREROGATIVE.

AS, according to the method I have adopted, we are next
to confider fuch felonies as are more immediately inju-

rious to the king's prerogative, it will not be amifs here, at
our firft entrance upon this crime, to enquire briefly into the
nature and meaning of felony: before we proceed upon any
of the particular branches into which it is divided.

FeLoNy, in the general acceptation of our Englifh law,

comprizes every fpecies of crime, which occafioned at com-

mon law the forfeiture of lands and goods. This molt fre-

quently happens in thofe crimes, for which a capital punith-

ment either is or was liable to be inflicted: for thofe felonies

which are called clergyable, or to which the benefit of clergy
extends, were antiently punilhed with death, in all lay, or
unlearned offenders; though now by the ftatute-law that
punithment is for the firt offence univerfally remitted. Trea-
fon itfelf, fays fir Edward Coke*, was antiently comprized
under the name felony: and in confirmation of this we may

ing of fome dubious crimes, directs a reference to parliament;
that it may be there adjudged, " whether they be treafon, or [95 ]

felonies; though all felonies are not treafon. And to this
alfo we may add, that not only all oftences, now capital, are in
fome degree or other felony; but that this is likewife the cafe

with

Ch. 7.

obferve that the ftatute of treafons, 25 Edw. III. c. 2. {peak-

" other felony." Alltrealons therefore, trictly fpeaking, are

* 3 Ink. 15.
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with fome other offences, which are not punifhed with death ;

as fuicide, where the party is already dead; homicide by

chance-medley, or in felf-defence; and petit larceny or pil-

fering: all which are ((trictly fpeaking) felonies, as they

fubject the committers of them to forfeitures. So that upon
the whole the only adequate definition of felony feems to be
that which is before laid down; viz. an offence which occa-
fions a total forfeiture of either lands, or goods, or both, at
the common law; and to which capital or other punihment
may be fuperadded, according to the degree of guilt.

To explain this matter a little farther: the word felong,
or felonia, is of undoubted feodal original, being frequently
to be met with in the books of feuds, &i.; but the derivation
of it has much puzzled the juridical lesicographers, Prateus,
Calvinus, and the reft: fome deriving it from the Greek

pyros, an impoltor or deceiver; others from the Latin, fallo,

fefelli, to countenance which they would have it called fal-

lonia. Sir Edward Coke, as his manner 1s, has given us a

petratuiz, with a bitter or gallith inclination. But all of

them agree in the defcription, that it is fuch a crime as occa-

fions a forfeiture of all the offender's lands or goods. And

this gives great probability to fir Henry Spelman's T'eutonic
or German derivation of it: in which language indeed, as
the word is clearly of fedal original, we ought rather to look
for its fignification, than among the Greeks and Romans.
Ee-lon then, according to him, is derived from two northern
words: tee, which fignifies (we well know) the fief, feud,

• or beneficiary eftate: and loll, which fignifies price or value.
Felony is therefore the fame as pretium feudi, the confider-

ation for which a man gives up his fief; as we fay in common

{peech, fuch an act is as much as your life, or eftate, is worth.
In this fenfe it will clearly fignify the feodal forfeiture, or act
by which an eftate is forfeited, or cicheats to the lord (1).

(1) But a forfeiture of land is not a neceffary confequence of
felony; for petit larceny is felony, which does not produce a for-

BooK IV.

ftill tranger etymology b; that it is crimen animo felleo per-

* I Inft. 391. • Gloffar. tit. Felon.

sture
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To confirm this we may obferve, that it is in this fenfe,

of forfeiture to the lord, that the feodal writers conftantly

ufe it. For all thofe acts whether of a criminal nature or

not, which at this day are generally forfeitures of copyhold

all thefe, with many others, are ftill caufes of forfeiture in
our copyhold eftates, and were denominated felonies by the

tial or criminal nature were denominated felonies, that is, for-
feitures: as affaulting or beating the lord k; vitiating his

" minum forte cucurbitando"" And as thele contempts, or
[maller offences, were felonies, or acts of forfeiture, of courfe
greater crimes, as murder and robbery, fell under the fame

denomination. On the other hand the lord might be guilty

of felony, or forfeit his feignory to the vafal, by the fame

acts as the vafal would have forfeited his feud to the lord.

«perdere debet"" One inftance given of this fort of felony

in the lord is beating the fervant of his vafal, fo as that he

lofes his fervice; which feems merely in the nature of a civil

injury, fo far as it refpects the valal. And all thefe felonies [ 97]

were to be determined ' per laudamentum five judicium parium

i Feud. 1.2.4.22.
= Feud. 1. 2. 1. 16. in calca

• Feud. 1. 2.6.26 6 47.

feiture of lands; but every [pecies of felony is followed by for-
feiture of goods and perfonal chattels.I

Ch. 7• 96

eftates a, are filed felonia in the feodal law: " filicet, per

" quas feudum amittiture" As, "fe domino defervire nolue-

" rit'; fo per annum et diem celaverit in potenda inveftituras;

"So dominum ejuravit, i. e. negavit fe a domino feudum habere":
«. f a domino, in jus eum vocante, ter citatus non comparuerit' ;"

fedal conftitutions. So likewife injuries of a more fubftan-

wife or daughter, "& dominum cucurbitaverit, ¿ e. cum uxore
« ejus concubuerit'" all thefe are efteemed felonies, and the
latter is exprefsly fo denominated, "f fecerit feloniam, do-

«Si dominus commifit feloniam, per quam vafallus amitteret feudunz

"A eam commiferit in dominum, feudi proprietatem etiam dominus

d See Vol. II. pag.284.
Ibid. 1.201.24. $2.

§ Ibid. 1. 1. 1.21. 'Ibidol. I.1.5.
& Ibid. 1.2.1.24. • Ibid. 1.2. 4.38, Britton, 1.1,6.22.
# Ibid. 1. 2,434-12-4-26.§ 3.

Vor. IV. "s forum"
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"forum"' in the lord's court; as with us forfeitures of copy-

hold lands are prefentable by the homage in the court-baron.

FELony, and the act of forfeiture to the lord, being

trace the realon why, upon the introduction of that law

into England, thofe crimes which induced fuch forfeiture or

efcheat of lands (and, by a (mall deflection from the origi-

nal fenfe, fuch as induced the forfeiture of goods alfo) were

denominated felonies. Thus it was faid, that fuicide, rob-

bery, and rape, were felonies; that is, the confequence of

fuch crimes was forfeiture; till by long ufe we began to fig-

nify by the term of felony the actual crime committed, and

not the penal confequence. And upon this fyftem only can

ive account for the caufe, why trealon in antient times was

held to be a fpecies of felony: viz. becaufe it induced a

forfeiture.

HeNce it follows, that capital punilhment does by no

means énter into the true idea and definition of felony. Fe-

lony may be without inflicting capital punithment, as in the

cales inftanced of felf-murder, excufable homicide, and petit

larceny: and it is poffible that capital punifhments may be

inflicted, and yet the offence be no felony; as in cafe of

herefy by the common law, which, though capital, never
worked any forfeiture of lands or goods®, an infeparable
incident to felony. And of the fame nature was the punifh-

ment of ftanding mute, without pleading to an indictment;

which at the common law was capital, but without any for-

feiture, and therefore fuch fanding mute was no felony.

In fhort the true criterion of felony is forfeiture; for, as fir

punifhable with death, the offender lofes all his lands in fee-

fimple, and alfo his goods and chattels; in fuch as are not

to punithable, his goods and chattels only.

[ 98] The idea of felony is indeed fo generally connected with

that of capital punithment, that we find it hard to feparate

them ;

Book IV.

thus fynonymous terms in the feodal law, we may eafily

Edward Coke juftly öbferves?, in all felonies which are

• 3 Inf. 45. P 1 Inft. 391.
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them; and to this ulage the interpretations of the law do now
conform. And therefore if a ftatute makes any new offence
felony, the law 9 implies that it thall be punilhed with death,
viz. by hanging, as well as with forfeiture: unlefs the of-
fender prays the benefit of clergy; which all felons are en-

titled once to have, provided the fame is not exprefsly taken

away by ftatute. And in compliance herewith, I hall for the

future confider it alfo in the fame light, as a generical term,

including all capital crimes below treafon; having premifed

thus much concerning the true nature and original meaning

of felony, in order to account for the reafon of thofe inftances

I have mentioned, of felonies that are not capital, and capital

offences that are not felonies: which feem at firft view repug-

nant to the general idea which we now entertain of felony,

as a crime to be punilhed by death: whereas properly it is a

crime to be punilhed by forfeiture, and to which death may,

or may not be, though it generally is, fuperadded.

I PROCEED now to confider fuch felonies as are more

immediately injurious to the king's prerogative. Thefe are,

1. Offences relating to the coin, not amounting to treafon.

2. Offences againft the king's council. 3. The offence of

ferving a foreign prince. 4. The offence of embezzling or

deftroying the king's armour or ftores of war. To which
may be added a fifth, 5. Defertion from the king's armies
in time of war.

I. OfFences relating to the coin, under which may be
ranked fome inferior mifdemefnors not amounting to felony,
are thus declared by a feries of ftatutes which I fhall recite
in the order of time. And, firft, by ftatute 27 Edw. I. c. 3.
none thall bring pollards and crockards, which were foreign

coins of bafe metal, into the realm on pain of forfeiture of

ney thall be melted down, upon pain of forfeiture thereof. [ 99 ]

By ftatute 17 Edw. III, none hall be fo hardy to bring falfe

and ill money into the realm, on pain of forfeiture of life

9 1 Hawk. P.C, 10% 2 Hawk, P.C. 444.

and

Ch. 7.

life and goods. By ftatute 9 Edw. III. ft. z. no fterling m-

I z
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and member by the perions importing, and the fearchers

permitting fuch importation. By ftatute 3 Hen. V. ft. I. to

make, coin, buy, or bring into the realm any gally-halfpence,

fulkins, or dotkins, in order to utter them, is felony; and

knowingly to receive or pay either them or blanks* is forfeiture

of an hundred hillings: By ftatute 14 Eliz. c. 3. fuch as
forge any foreign coin, although it be not made current here
by proclamation, fhall (with their aiders and abettors) be
guilty of mifprifion of treafon: a crime which we thall here-
after confider. By ftatute 13 & 14 Car. II. c. 31. the offence
of melting down any current filver money fhall be punifhed
with forfeiture of the fame, and alfo the double value: and
the offender, if a freeman of any town, hall be disfranchifed;
if not, thall fuffer fix months' imprifonment. By ftatute
6 8 7 W. II. c. 17. if any perfon buys or fells, or knowingly
has in his cultody, any clippings, or filings, of the coin, he
thall forfeit the fame and gool.; one moicty to the king, and
the other to the informer; and be branded in the cheek with
the letter R. By ftatute 8 & 9 W. Ill. c. 26. if any perfon
hall blanch or whiten copper for fale (which makes it
refemble filver); or buy or fell or offer to fell any malleable

compofition, which thall be heavier than filver, and look,

touch, and wear like gold, but be beneath the ftandard: or

if any perfon fhall receive or pay at a lefs rate than it imports

and a fraudulent defign) any counterfeit or diminithed milled

money of this kingdom, not being cut in pieces (2) ; an ope-

(2) Selling bafe and counterfeit money at a lower rate than it's

denomination imports, as twenty bad half-crowns for a guinea, is
a crime of great magnitude, and in populous towns is much prac-
tifed. The offender in this cafe is either the coiner himlelf, or

the wholefale dealer between the coiner and the utterer, who puts
each piece into circulation at its full apparent value. The ftatute
declares the offender thall fuffer death as in cafe of felony; but
not having exprefsly taken away the benefit of clergy, for the firft
offence he was fubject only to be burnt in the hand, and to fuffer

99. Book IV.

to be of (which demonfrates a confcioufnefs of it's bafenefs,

• Stat. 2 Hen. VI. c.g.

any
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ration which is exprefsly directed to be performed when any

fuch money fhall be produced in evidence, and which any

any imprifonment not exceeding a year ; and fince the 19 Geo. IlI.

c. 74. the burning in the hand may be changed by the court into

a fine, or whipping publicly or privately, but not more than three

times. An offender of this defeription muft neceffarily be fo con-

verfant with coining or coiners, that public policy requires that in

the firt inftance he hould be fent out of the kingdom.

It has been determined that the term milled money, does not

mean edged money, or money marked on the edges.

The word milled feems to be fuperfluous, and to fignify nothing

more than coined money. Running's cafe, Leach, 708.

In a cafe where the prifoner had counted out a quantity of bad

money, and placed it upon a table for a perfon who had agreed to

buy it, but before it was paid for, and whilft it lay upon the table,

the prifoner was apprehended, it was held that he had not paid it

or put it off, fo as to be guilty of this crime. Wooldridge's cafe,
Leach, 251.

But in this cafe he certainly might have been profecuted for a

mifdemeanour; for every attempt to commit either a felony or a

In the year 1750, an indictment was preferred againft a man
for having in his cultody counterfeit money, knowing it to be
counterfeit, with intention to pay the fame away as true and law-
ful money: he was convicted upon clear evidence ; but Mr. Juftice
Dennifon, doubting whether this was an indictable offence, as no
notice was taken of it in the 15 & 16 Geo. II. c. 28., referved the
quetion for the judges, but it never was decided.— It is very ex-
traordinary that there have been no profecutions for this offence,
efpecially fince the law of mildemeanour became elucidated by the

The 15 & 16 Geo. II. c. 28. created no new offence; the pre-

amble exprefsly tates that uttering falfe money was then a mifde-

neanour. All that is new in the ftatute is the fpecific punith-

ments for the different degrees of this midemeanour which, after

two convictions, becomes a felony. But an attempt to commit

The R. v. Sutton, 2 Str. 1074., which is the bafis of the cales,

upon this fubject. A man was convited of a mildemeanour, for
having

Ch. 7.

mifdemeanour, is a mifdemeanour. R. v. Scofield, Cald. 397.

inportant cale of R. v. Scofield.

the mifdemeanour muft be a mifdemeanour.

R. v. Scofield, and R. v. Higgins, 2 Eaft, 5, is precifely in point

I 3
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perfon, to whom any gold or filver money is tendered, is

c. 71., and 14 Geo. Ill. c. 70. to perform at his own hazard,

and the officers of the exchequer and receivers general of the

taxes are particularly required to perform: all fuch perfons

hall be guilty of felony; and may be profecuted for the fame

at any time within three months after the offence committed.

I100 ] But thefe precautions not being found fuficient to prevent

having in his poffellion two iron ftamps, with intent to imprefs the

iceptres on fixpences. The court, after hearing two arguments,

declared, " the intent is the offence, and the having in his culody

" is an act that is the evidence of that intent."

This cafe is much more fully reported in Cafes in the Time of
Lord Hardwicke, 370.; and there it appears that one count was
for having in his cuftody a counterfeit half-guinea, with intent to
utter it. The court take no notice of that count in their judg-
ment. But in the argument four indictments are cited, for un-

lawfully procuring falle money with intent to utter it, and with

intent to defräud the people of England.

It cannot now be doubted but fuch an indictment would be

fuftained; and it would be of much greater importance to the

public than any profecution under the ftatute; for perfons are

frequently apprehended with a load of counterfeit money, who

cannot be proved to have uttered any. Thefe are the wholefale

dealers, and the fitteft objects of punithment, which need not be

confined within the limits of the ftatute.

The words in the ftatute 15 & 16 Geo. II. are " hall utter, or

tender in payment;" and it has been decided that the words

in payment refer to the word tender only, fo that to tender in pay-
ment is one offence, and to utter another; and a man was convict-

ed of uttering, who having received a good hilling, immediately

changed it, and gave back a bad one, infifting it was the one he

received. Frank's cafe, Leach, 736.

If a man is profecuted for having uttered, or tendered in pay-

ment, any falle money, and for having done the fame within ten

days afterwares, thefe two acts muft be charged in one count.

Tandy's cafe, Leach, 970.

But it is not necellary to aver in fuch count, that the defendant

was a common utterer of falfe money. Smith's cafe, Ib. 1001.

the

Воок IV.

empowered by ftatutes 9 & 10 W. III. c. 21., 13 Geo. III.



WRONGS. 100

the uttering of falfe or diminithed money, which was only a

16 Geo. II. c. 28. that if any perfon fhall utter or tender in

payment any counterfeit coin, knowing it fo to be, he thall

for the firft offence be imprifoned fix months, and find fure-

ties for his good behaviour for fix months more; for the

fecond offence, thall be imprifoned two years, and find fure-

ties for two years longer; and for the third offence, fhall be
guilty of felony without benefit of clergy. Alfo, if a perfon
knowingly tenders in payment any counterfeit money, and

at the fame time has more in his cultody; or fhall, within
ten days after, knowingly tender other falfe money; he hall
be deemed a common utterer of counterfeit money, and hall
for the firt offence be imprifoned one year, and find fureties
for his good behaviour for two years longer; and for the

fecond, be guilty of felony without benefit of clergy. By

the fame ftatute it is alfo enacted, that if any perfon coun-

terfeits the copper coin, he fhall fuffer two years imprifon-

ment, and find fureties for two years more. By ftatute

11 Geo. III. c. 40. perfons counterfeiting copper halfpence or

farthings, with their abettors; or buying, felling, receiving,

or putting off any counterfeit copper money (not being cut

in pieces or melted down) at a lefs value than it imports to
be of; thall be guilty of fingle felony (3). And by a tem-

(3) The 15 & 16 Geo. II. c. 28. and the 11 Geo. III. c.40.
fpecify halfpence and farthings only; but other pieces of copper
money having been fince coined, the provifions of thofe tatutes by

the 37 Geo, III. c. 126. are extended to all other pieces of copper

money which are ordered to be current by the king's proclam-

ation.

A remarkable error is made in two different pages of a mo-

dern publication upon criminal law, which fates the punihment

for coining copper money, and for felling counterfeit money for

lefs than its denomination imports, to be only burning in the

hand, and imprifonment not exceeding a year.

162 & 181.

The punilhment before the 19 Geo. III. in all cafes of felony,

which had the benefit of clergy, was burning in the hand;

Ch. 7.

mifdemeinor at common law, it is enacted by ftatute 15 &

1 Eaf, P. C.

I 4
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porary tatute (14 Geo. III. c. 42.) if any quantity of money,

exceeding the fum of five pounds, being or purporting to be

the filver coin of this realm, but below the ftandard of the

mint in weight or finenefs, thall be imported into Great Bri-

tain or Ireland, the fame fhall be forfeited in equal moieties
to the crown and profecutor (4). Thus much for offences
relating to the coin, as well mifdemefnors as felonies, which

I thought it moft convenient to confider in one and the fame

view.

• 2. FeLoNies, againft the king's council", are thefe. Firf,
by tatute 3 Hen. VII. c. 14. if any {worn fervant of the
Ling's houfehold confpires or confederates to kill any lord of

[101 ] this realm, or other perfon, fworn of the king's council, he

thall be guilty of felony. Secondly, by ftatute g Ann. с. 1б.

to affault, ftrike, wound, or attempt to kill, any privy coun-

fellor in the execution of his office, is made felony without

benefit of clergy.

3. FeLoNies in ferving foreign fintes, which fervice is

generally inconfiftent with allegiance to one's natural prince,

makesit felony for any perfons whatever to go out of the realm,

to ferve any foreign prince, without having firf taken the

oath of allegiance before his departure. And it is felony alfo

for any gentleman, or perfon of higher degree, or who hath

borne any office in the army, to go out of the realm to ferve

fuch foreign prince or fate, without previoully entering into

and imprifonment for any time, at the difcretion of the judge, not
more than for one year, under the 18 Eliz. c. 7. $3. By the

Burning in the hand may be changed at the difcretion of the
judge into a fine, or whipping not more than three times. See

(4) This ftatute, by the 39 Geo, III. c. 74., is revived and
made perpetual.

a bond

{00 Book IV.

are refrained and punithed by ftatute 3 Jac. I. c. 4. which

• See Vol I. pag- 334.

1D Gen. IlL. c. 74-

p. 372-poft.
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a bond with two fureties, not to be reconciled to the fee of

Rome, or enter into any confpiracy againft his natural fove-

reign. And farther, by ftatute 9 Geo. II. c. 30. enforced by

Ptatute 29 Geo, Il. C. 17. if any fubject of Great Britain

thall enlift himfelf, or if any perfon fhall procure him to
be enlifted, in any foreign fervice, or detain or embark him
for that purpole, without licence under the king's fign
manual, he thall be guilty of felony without benefit of

clergy: but if the perfon, to enlifted or enticed, thall dif-

cover his feducer within fifteen days, fo as he may. be ap-

prehended and convicted of the fame, he hall be indem-

nified. By Ptatute 29 Geo. II. c. 17. it is moreover enacted,

that to ferve under the French king, as a military officer,

thall be felony without benefit of clergy; and to enter into

the Scotch brigade in the Dutch fervice, without previoufly:
taking the oaths of allegiance and abjuration, hall be a for-

4. Felony by imbezzling or deftroying the king's armour

or warlike fores, is, in the firft place, fo declared to be by

itatute 31 Eliz, c. 4. which enacts, that if any perfon

having the charge or cultody of the king's armour, ord-

nance, ammunition, or habiliments of war; or of any
victual provided for victualling the king's foldiers or ma-

riners; fhall, either for gain, or to impede his majefty's

fervice, imbezzle the fame to the value of twenty fillings, [ 102 ]

fuch offence thall be felony. And the ftatute 22 Car. II.

c. 5- takes away the benefit of clergy from this offence,

and from ftealing the king's naval fores to the value of
twenty thillings; with a power for the judge, after fen-
tence, to tranport the offender for feven years. Other in-

this denomination, are punilhed by ftatutes 9 & 10.W. III.

with fine, corporal
by itatute 12 Geo. III. c. 24. to fet on fire, burn, or
deftroy. any of his majefty's thips of war, whether built,
building, or repairing; or any of the king's arfenals, ma-

gazines,

Ch. % IOI
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ferior imbezzlements and mifdemefnors, that fall under

C. 41., I Geo. I. C. 25., 9 Geo. I. c. 8., and 17 Geo. II. C. 40.
punilhment, and imprifonment. And
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gazines, dock-yards, rope-yards, or victualling offices, or

materials thereunto belonging; or military, naval, or vic-

tualling fores, or ammunition; or caufing, aiding, pro-

curing, abetting, or affiting in, fuch offence; hall be

felony without benefit of clergy.

5. DEsERTIoN from the king's armies in time of war,

whether by land or fea, in England or in parts beyond the
fea, is by the ftanding laws of the land (exclufive of the an-
nual acts of parliament to punith mutiny and defertion) and

particularly by ftatute 18 Hen. VI. c. 19. and 5 Eliz. c. 5-

made felony, but not without benefit of clergy. But by the

ftatute 2 & 3 Edw. VI. c. 2. clergy is taken away from

fuch deferters, and the offence is made triable by the juf-

tices of every fhire. The fame ftatutes punith other in-

ferior military offences with fines, imprifonment, and other

penalties (5).

(5) To this clafs of felonies injurious to the king's prerogative
may be added two felonies lately created by the legillature, who

thought it expedient to reprefs the attempts of mifchievous and

The
37 Geo. III. c. 70. enacts, that if any perfon fall maliciouly
and adviledly endeavour to feduce any perfon ferving in his ma-

jefty's fervice by fea or land from his duty and allegiance, or to

incite any perfon to commit any act of mutiny or mutinous prac-

tice, he thall be guilty of felony, and hall fuffer death without
benefit of clergy.

The crime wherever committed may be tried in any county.

And by the 37 Geo. III. c. 123. it is enacted, that whoever

at and confenting to the adminittering of, or thall take, any oath

or engagement intended to bind any perfon in any mutinous or

feditious purpofe, or to belong to any feditious fociety or confe-

deracy, or to obey any committee, or any perfon, not having legal

authority for that purpofe, or not to give evidence againft any

confederate or other perfon, or not to difcover any unlawful com-

bination, or any illegal act, or any illegal oath or engagement, thall
be guilty of felony, and may be tranfported for leven years.

Боок IV.

difaffected perfons by tranfportation or capital punilment.

hall adminiter, or caufe to be adminiftered, or hall be prefent

Compulion
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Compulfion hall be no excufe, unlefs the party within four days

atter he has an opportunity dilclole the whole of the cale to a

juitice of the peace, or if a feaman or foldier, to his commanding

officer. An offence againft this act committed any where may be

tried in any county, unlefs it be committed in Scotland; it fhall

then be tried in the criminal courts of that country.

A perfon acquitted under either of thefe ftatutes thall not be

profecuted again for the fame fact for high treafon, but thefe fta-

tutes hall not prevent any perfon not already tried under them

from being profecuted for high treafon, in the fame manner as if

they had not been palled.

Ch. 7.
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CHAPTER THE EIGHTI.

A THIRD Species of offence more immediately afielingthe king and his government, though not fubject to

capital punifhment, is that of praemunire; fo called from

the words of the writ preparatory to the profecution thereof :

that he appear before us to anfwer the contempt wherewith

he ftands charged: which contempt is particularly recited

in the preamble to the writ b. It took it's original from the

exorbitant power claimed and exercifed in England by the

pope, which even in the days of blind zeal was too heavy

for our anceftors to bear.

It may juftly be obferved, that religious principles, which

(when genuine and pure) have an evident tendency to make

their profeffors better citizens as well as better men, have

civil government, and been made both the cloak and the in-

Itrument of every pernicious defign that can be harboured in

the heart of man. The unbounded authority that was exer-

cifed by the Druids in the weft, under the influence of pagan
fuperftition, and the terrible ravages committed by the Sara-
cens in the eaft, to propagate the religion of Mahomet, both
witnefs to the truth of that antient univerfal obfervation, that
in all ages and in all countries, civil and ecclefiaftical tyranny

→ Old Nut. Brez: 108. edit. 8534.

(1) Pracmunic, in law-latin, is ufed in all its tenfes and parti-

are

or PRAEMUNIRE.

« praemunire" facias A. B." caufe A. B. to be forewarned

(when perverted and erroneous) been ufually fubverlive of

* A barbarous word for pracmoneri. (1)

ciples, for pracmonco or cito. DucANGE Glop.
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are mutually productive of each other. It is therefore the

glory of the church of England, that fhe inculcates due obe-

dience to lawful authority, and hath been (as her prelates on
a trying occafion once expreffed it °) in her principles and [ 104]
practice ever molt unquetionably loyal. The clergy of ber
perfialion, holy in their doctrines and unblemilhed in their
lives and converfation, are alfo moderate in their ambition,
and entertain juft notions of the ties of fociety and the rights

of civil government. As in matters of faith and morality

they acknowledge no guide but the fcriptures, fo, in matters

of external polity and of private right, they derive all their

title from the civil magiltrate; they look up to the king as

their head, to the parliament as their law-giver, and pride

themfelves in nothing more jultly, than in being true mem-

bers of the church, emphatically by low eftablifhed. Where-

as the notions of ecclefiaftical liberty, in thofe who differ

from them, as well in one extreme as the other, (for I here

only {peak of extremes,) are equally and totally deftructive of

thofe ties and obligations by which all fociety is kept together ;

equally encroaching on thole rights, which reafon and the

original contradt of every free tate in the univerfe have vefted

in the fovereign power; and equally aiming at a diftinet in-

dependent fupremacy of their own, where fpiritual men and

fpiritual caufes are concerned. The dreadful effects of fuch

a religious bigotry, when actuated by erroneous principles,
even of the proteltant kind, are fufficiently evident from the
hiftory of the anabaptifts in Germany, the covenanters in
Scotland, and that deluge of fectaries in England, who
murdered their fovereign, overturned the church and mo-
narchy, hook every pillar of law, juftice, and private pro-
perty, and moft devoutly eftablifhed a kingdom of the faints
in their ftead. By thefe horrid devaltations, the effects of
mere madnels, or of zeal that was nearly allied to it, though
violent and tumultuous, were but of a fhort duration.
Whereas the progrefs of the papal policy, long actuated by

and was at length in fome places with difficulty, in others

never

WrONGS.

the fteady counfels of fucceffive pontiffs, took deeper root,

• Addrefs to James II, 1687.



104 PUBLIC

never yet, extirpated. For this we might call to witnels the

black intrigues of the jefuits, fo lately triumphant over
Chriftendom, but now univerfally abandoned by even the
Roman catholic powers: but the fubject of our prefent

L 105] chapter rather leads us to confider the valt trides which

were formerly made in this kingdom by the popith clergy ;

how nearly they arrived to effecting their grand defign;

fome few of the means they made ufe of for eftablihing

their plan; and how almoft all of them have been defeated

or converted to better purpoles, by the vigour of our free

The antient Britith church, by whomfoever planted, was
a ftranger to the bihop of Rome, and all his pretended au-

thority. But the pagan Saxon invaders having driven the

their own converfion was afterwards effected by Auguftin the
monk, and other mifionaries from the court of Rome. This
naturally introduced fome few of the papal corruptions in
point of faith and doctrine; but we read of no civil autho-
rity claimed by the pope in thefe kingdoms, till the aera of
the Norman conqueft: when the then reigning pontiff hay-
ing favoured Duke William in his projected invafion, by
blefing his hoft and confecrating his banners, he took that

and was even permitted fo to do by the policy of the con-
queror, in order more effectually to humble the Saxon clergy
and aggrandize his Norman prelates; prelates, who, being
bred abroad in the doctrine and practice of flavery, had con-
tracted a reverence and regard for it, and took a pleafure in
rivetting the chains of a free-born people.

THe moft itable foundation of legal and rational govern-
ment is a due fubordination of rank, and a gradual fcale of
authority; and tyranny alfo itfelf is moft furely fupported by
a regular increafe of defpotifm, rifing from the flave to the
fultan: with this difference however, that the meafure of

obedience in the one is grounded on the principles of fociety,

12 and

Book IV.

contitution, and the wifdom of fucceffive parliaments..

profeffors of Chriftianity to the remoteft corners of our ifland,

opportunity alfo of eftablifhing his fpiritual encroachments:
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and is extended no farther than reafon and necefity will

warrant: in the other it is limited only by abfolute will and

pleafure, without permitting the inferior to examine the title

upon which it is founded. More effectually therefore to en-

flave the confciences and minds of the people, the Romith
clergy themfelves paid the moft implicit obedience to their [106 ]

own fuperiors or prelates; and they, in their turns, were as

blindly devoted to the will of the fovereign pontiff, whofe
decidions they held to be infallible, and his authority co-
extenfive with the chriftian world. Hence his legates a latere

were introduced into every kingdom of Europe, his bulls

and decretal epiftles became the rule both of faith and dif-

cipline, his judgment was the final refort in all cafes of

doubt or difficulty, his decrees were enforced by anathemas

and fpiritual cenfures, he dethroned even kings that were

refractory, and denied to whole kingdoms (when undutiful)

the exercife of chriftian ordinances, and the benefits of the

But, though the being fpiritual head of the church was a

thing of great found, and of greater authority, among men
of confcience and piety, yet the court of Rome was fully
apprized that (among the bulk of mankind) power cannot be

maintained without property; and therefore it's attention

began very early to be rivetted upon every method that pro-

mifed pecuniary advantage. The doctrine of purgatory was

introduced, and with it the purchale of mafles to redeem the

fouls of the decealed. New-fangled offences were created,

and indulgences were fold to the wealthy, for liberty to fin

without danger. The canon law took cognizance of crimes,

injoined penance pro falute animae, and commuted that pe-

nance for money. Non-refidence and pluralities among the

clergy, and marriages among the laity related within the

feventh degree, were ftrictly prohibited by canon; but difpenf-

ations were feldom denied to thofe who could afford to buy

them. In fhort, all the wealth of Chriftendom was gradually

drained by a thoufand channels, into the coffers of the holy fee.

Ch. 8.
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governments of Europe, whereby the lands of all private pro

prietors were declared to be holden of the prince, gave a hint

to the court of Rome for ufurping a fimilar authority over all

the preferments of the church; which began fift in Italy,
and gradually fpread itfelf to England. The pope became a

[ 107] feodal lord; and all ordinary patrons were to hold their right
of patronage, under this univerfal fuperior. Eftates held by
feodal tenure, being originally gratuitous donations, were at
that time denominated beneficia; their very name as well as
conftitution was borrowed, and the care of the fouls of a
parilh thence came to be denominated a benefice. Lay fees
were conferred by inveftiture or delivery of corporal poffellion;
and fpiritual benefices, which at firft were univerfally dona-
tive, now received in like manner a fpiritual inveftiture, by
inftitution from the bihop, and induction under his autho-
rity. As lands efchented to the lord, in defect of a legal te-
nant, fo benefices elapfed to the bihop upon non-prefentation

by the patron, in the nature of a fpiritual efcheat. The

annual tenths collected from the clergy were equivalent to the

feodal render, or rent referved upon a grant; the oath of ca-

nonical obedience was copied from the oath of fealty required

from the valal by his fuperior; and the primer feijins of our

military tenures, whereby the firft profits of an heir's eftate
were cruelly extorted by his lord, gave birth to as cruel an

exaction of firft-fruits from the beneficed clergy. And the

occafional aids and talliages, levied by the prince on his va-

fals, gave a handle to the pope to levy, by the means of his

legates a latere, peter-pence and other taxations.

At length the holy father went a tep beyond any example

of either emperor or feodal lord. He referved to himfelf, by

his own apoftolical authority?, the prefentation to all bene-

fices which became vacant while the incumbent was attend-

ing the court of Rome upon any occafion, or on his journey

thither, or back again; and moreover fuch alfo as became
vacant by his promotion to a bifhoprick or abbey: « etiamfe

10б Book IV.

THe eftablifhment alfo of the fedal fyftem in moft of the

a Extrav. 13.102.6.13.
66 ad
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declared, was no detriment at all to the patron, being only

like the change of a life in a feodal eftate by the lord. Dif-

penfations to avoid thefe vacancies begat the doctrine of com-

mendams: and papal provifions were the previous nomination

to fuch benefices, by a kind of anticipation, before they

became actually void: though afterwards indifcriminately [108 ]

applied to any right of patronage exerted or ufurped by the
pope. In confequence of which the beft livings were filled

by Italian and other foreign clergy, equally unfkilled in and

adverfe to the laws and conftitution of England. The very

nomination to bifhopricks, that antient prerogative of the

crown, was wrefted from king Henry the firft, and afterwards

from his fucceffor king John; and feemingly indeed conferred

on the chapters belonging to each fee; but by means of the

frequent appeals to Rome, through the intricacy of the laws

which regulated canonical elections, was eventually vefted in

the pope. And, to fum up this head with a tranfaction moft

unparalleled and aftonifhing in it's kind, pope Innocent III.

had at length the effrontery to demand, and king John had
the meannefs to confent to, a refignation of his crown to the
pope, whereby England was to become for ever St. Peter's

patrimony; and the daftardly monarch re-accepted his fceptre

from the hands of the papal legate, to hold as the vafal of the

holy fee, at the annual rent of a thoufand marks.

ANOTHER engine fet on foot, or at leaft greatly improved,

by the court of Rome, was a mafter-piece of papal policy.

Not content with the ample provifion of tithes, which the

law of the land had given to the parochial clergy, they en-
deavoured to grafp at the lands and inheritances of the king-
dom, and (had not the legiflature withftood them) would by
this time have probably been malters of every foot of ground
in the kingdom. To this end they introduced the monks of

the Benedictine and other rules, men of four and auftere

religion, feparated from the world and it's concerns by a vow

of perpetual celibacy, yet facinating the minds of the people

Ch. 8. WroNGS.

« ad illa perfonce confueverint et debuerint per electionem aut

' quemuis alium modum afumi." And this laft, the canonifts

VoL. IV. K
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by pretences to extraordinary fanctity, while all their aim was

to aggrandize the power and extend the influence of their

grand fuperior the pope. And as, in thofe times of civil

tumult, great rapines and violence were daily committed by

overgrown lords and their adherents, they were taught to be-

lieve, that founding a monaftery a little before their deaths

would atone for a life of incontinence, diforder, and blood hed.

Hence innumerable abbeys and religious houfes were built

[ 109 I within a century after the conqueft, and endowed, not onlywith the tithes of parilhes which were ravilhed from the fe-
cular clergy, but alfo with lands, manors, lordthips, and ex-
tenfive baronies. And the doctrine inculcated was, that

whatever was fo given to, or purchaled by, the monks and
friars, was confecrated to God himfelf; and that to alienate
or take it away was no lefs than the fin of facrilege.

I MIGHT here have enlarged upon other contrivances,

which will occur to the recollection of the reader, fet on foot
by the court of Rome, for effecting an entire exemption of
it's clergy from any intercourfe with the civil magiftrate:
fuch as the feparation of the ecclefaftical court from the
temporal; the appointment of it's judges by merely fpiritual
authority, without any interpofition from the crown; the

and caufes; and the privilegium clericale, or benefit of clergy,

which delivered all clerks from any trial or punithment ex-

cept before their own tribunal. But the hiftory and progrefs

have already been fully difcuffed in the preceding volume :
and we fhall have an opportunity of examining at large the
nature of the privilegium clericale in the progrefs of the prefent
book. And therefore I hall only obferve at prefent, that
notwithftanding this plan of pontifical power was do deeply
laid, and fo indefatigably purfued by the unwearied politics
of the court of Rome through a long fuccefion of ages; not-
withftanding it was polithed and improved by the united en-
deavours of a body of men, who engroffed all the learning of

* See Vol. Il. pag. 268.
Europe

Book IV.

exclufive jurifdiction it claimed over all ecclefiaftical perfons

of ecclefiaftical courtse, as well as of purchafes in mortmain',

e See Vol. Ill. pag. 6I.
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Europe for centuries together; notwithftanding it was firmly

and refolutely executed by perfons the beft calculated for

enthufiafm, (which prevailed not only among the weak and
fimple, but even among thofe of the beft natural and acquired
endowments,) unconnected with their fellow-fubjects, and

totally indifferent to what might befal that pofterity to which

they bore no endearing relation: — yet it vanilhed into no-

thing, when the eyes of the people were a little enlightened, [110 ]
and they fet themfelves with vigour to oppofe it. So vain
and ridiculous is the attempt to live in fociety, without
acknowledging the obligations which it lays us under; and
to affect an entire independence of that civil ftate, which pro-
tects us in all our rights, and gives us every other liberty, that
only excepted of defpifing the laws of the community.

Having thus in fome degree endeavoured to trace out the

England, let us now return to the ftatutes of praemunire, which

were framed to encounter this overgrown yet increaling evil.

King Edward I., a wite and magnanimous prince, fet himfelf
in earneft to fhake off this fervile yoke&. He would not fuf
fer his bifhops to attend a general council, till they had fworn
not to receive the papal benediction. He made light of all
papal bulles and proceffes: attacking Scotland in defiance of
one: and feiling the temporalities of his clergy, who under
pretence of another refufed to pay a tax impofed by parlia-

clofing the great gulph, in which all the lands of the kingdom

were in danger of being fwallowed. And, one of his fub-

jeets having obtained a bulle of excommunication againft

another, he ordered him to be executed as a traitor, accord-

ing to the antient law". And in the thirty-fifth year of his

according to fir Edward Coke', the foundation of all the fub-

fequent ftatutes of praemunire, which we rank as an offence

Ch. 8.. WrONGS.

eftablifhing tyranny and defpotifm, being fired with a bigoted

original and fubfequent progrefs of the papal ufurpations in

ment. He ftrengthened the ftatutes of mortmain ; thereby

reign was made the firit ftatute againft papal provifions, being,

• Dav, 83. Ec. 5 Rep.p. i. fol. 12. 3 AfT. 19.

1 Bro, Abr. lit. Corone. 115. Treafoll, 14. 1 2 lift. 583-
K 2 imme-
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immediately againft the king, becaufe every encouragement

of the papal power is a diminution of the authority of the

crOWn.

In the weak reign of Edward the fecond the pope again

endeavoured to encroach, but the parliament manfully with-

food him; and it was one of the principal articles charged
againft that unhappy prince, that he had given allowance to
the bulles of the fee of Rome. But Edward the third was of

[ 111 ] a temper extremely different: and, to remedy thefe incon-

veniences firft by gentle means, he and his nobility wrote an
expoltulation to the pope: but receiving a menacing and
contemptuous anfwer, withal acquainting him, that the em-
peror, (who a few years before at the diet of Nuremberg,

alfo the king of France, had lately fubmitted to the holy fee ;
the king replied, that if both the emperor and the French
king thould take the pope's part, he was ready to give battle
to them both, in defence of the liberties of the crown.
Hereupon more tharp and penal laws were devifed againft
provifors', which enact feverally, that the court of Rome fhall
not prefent or collate to any bifhoprick or living in England ;
and that whoever difturbs any patron in the prefentation to a
living by virtue of a papal provifion, fuch provifor thall pay
fine and ranfom to the king at his will, and be imprifoned

till he renounces fuch provifion: and the fame punithment
is inflicted on fuch as cite the king, or any of his fubjects,

to anfwer in the court of Rome. And when the holy fee

refented thefe proceedings, and pope Urban V. attempted to

revive the valalage and annual rent to which king John had

fubjected his kingdom, it was unanimoufly agreed by all the

eftates of the realm in parliament aflembled, 4o Edw. III.,

that king John's donation was null and void, being without
the concurrence of parliament, and contrary to his coronation
oath: and all the temporal nobility and commons engaged,
that if the pope fhould endeavour by proces or otherwife to

maintain

110 Book IV:

A. D. 1323, had eftablithed a law againft provifions k,) and

* Mod. Un. Hift. xxis. 293- t. I. c. 7. 38 Edw. Ill. ft. I.c. 4. and
"Stat. 25 Edw. IIl. ft. 6. 27 Edw. III. A. 2, 6,1,7,3,4.
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maintain thefe ufurpations, they would refift and withftand

him with all their power .

In the reign of Richard the fecond, it was found necef-

fary to tharpen and frengthen thefe laws, and therefore it

firft, that no alien fhould be capable of letting his benefice
to farm; in order to compel fuch as had crept in, at leaft to
refide on their preferments: and, afterwards, that no alien

ment, under the penalty. of the itatutes of provifors. By the
ftatute 12 Ric. II. c. 15- all liegemen of the king, accepting
of a living by any foreign provifion, are put out of the king's
protection, and the benefice made void. To which the fta-

tute 13 Ric. II. ft. 2. c. 2. adds banihment and forfeiture of

lands and goods: and by c. 3. of the fame ftatute, any perfon

bringing over any citation or excommunication from beyond

fea, on account of the execution of the foregoing fatutes of

provifors, fhall be imprifoned, forfeit his goods and lands,
and moreover fuffer pain of life and member.

In the writ for the execution of all thefe tatutes the words

tion of the party, have denominated in common {peech not
only the writ, but the offence itfelf of maintaining the papal
power, by the name of praemunire. And accordingly the

next (tatute 1 thall mention, which is generally referred to

pracmunire. It is the ftatute 16 Ric. II. c. 5. which enacts,
that whoever procures at Rome, or elfewhere, any tranfla-
tions, procefles, excommunications, bulles, inftruments, or

other things which touch the king, againft him, his crown,

and realm, and all perfons aiding and affifting therein, hall

be put out of the king's protection, their lands and goods for-

feited to the king's ufe, and they fhall be attached by their
bodies to anfwer to the king and his council: or procefs of

m Seld. in Flet. 10. 4.
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was enacted by ftatutes 3 Ric. II. c. 3. and 7 Ric. II. c. 12.

hould be capable to be prelented to any ecclefiaftical prefer- [ 112 ]

praemunire facias, being (as we faid) ufed to command a cita-

by all fubfequent ftatutes, is ufually called the ftatute of

K 3 praemunire
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praemunire facias hall be made out againft them as in other

By the ftatute 2 Hen. IV. c. 3. all perfons who accept any

provifion from the pope, to be exempt from canonical obe-

dience to their proper ordinary, are alfo fubjected to the

penalties of praemunire. And this is the laft of our antient

itatutes touching this offence; the ufurped civil power of the

bifhop of Rome being pretty well broken down by thele fta-

iutes, as his ufurped religious power was in about a century

afterwards; the fpirit of the nation being fo much raifed
[ 113] againit foreigners, that about this time, in the reign of Henry

the fifth, the alien priories, or abbeys for foreign monks,
were fuppreffed, and their lands given to the crown. And
no farther attempts were afterwards made in fupport of thefe

A LEARNeD writer, before referred to, is therefore greatly
miltaken, when he fays", that in Henry the fixth's time the
archbihop of Canterbury and other bifhops offered to the
king a large fupply, if he would confent that all laws againft

pealed; but that this motion was rejected. This account is

incorrect in all it's branches. For, firit, the application,

which he probably means, was made not by the bihops only,

but by the unanimous confent of a provifional fynod, aflem-

bled in 1439, 18 Hen. VI., that very fynod which at the fame
time refufed to confirm and allow a papal bulle, which then
was laid before them. Next, the purport of it was not to
procure a repeal of the ftatutes againft provifors, or that of
Richard II. in particular; but to requeft that the penalties
thereof, which by forced conftruction were applied to all
that fued in the fpiritual, and even in many temporal, courts
of this realm, might be turned againft the proper objects
only.; thofe who appealed to Rome, or to any foreign jurif-

dictions: the tenor of the petition being, " that thole penal-

"ties fhould be taken to extend only to thole that com-

Book IV.

cafes of provifors.

foreign junildictions.

provifors, and efpecially the ftatute 16 Ric. Il., might be re-

= Dar. 56. « menced
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menced any fuits or procured any writs or public infru-

& ments at Rome or elfewhere out of England; and that no
* one fhould be profecuted upon that ftatute for any fuit in
• the fpiritual courts or by lay jurifdictions of this kingdom."
Laftly, the motion was fo far from being rejected, that
the king promifed to recommend it to the next parliament,
and in the mean time that no one fhould be molefted upon
this account. And the clergy were fo fatisfied with their
fuccefs, that they granted to the king a whole tenth upon

And indeed fo far was the archbifhop, who prefided in [114 ]

this fynod, from countenancing the ufurped power of the

pope in this realm, that he was ever a firm oppofer of it.
And, particularly in the reign of Henry the fifth, he pre-
vented the king's uncle from being then made a cardinal, and
legate a latere from the pope; upon the mere principle of
it's being within the mifchief of papal provifions, and dero-
gatory from the liberties of the Englith church and nation.
For, as he exprefled himfelf to he king in his letter upon
that fubject, " he was bound to oppofe it by his ligeance,
" and alfo to quit himfelf to God, and the church of this
" land, of which God and the king had made him governor."

This was not the language of a prelate addicted to the flavery

of the fee of Rome; but of one who was indeed of princi-

ples to very oppolite to the papal ufurpations, that in the year
preceding this fynod, 17 Hen. VI., he refufed to confecrate a
bilhop of Ely, that was nominated by pope Eugenius IV.
A conduct quite confonant to his former behaviour, in
6 Hen. VI. when he refufed to obey the commands of pope
Martin V. who had required him to exert his endeavours to

the holy father phrafes it); which refufal fo far exafperated the
court of Rome againft him, that at length the pope iffued a
bulle to fufpend him from his office and authority, which the
archbifhop difregarded, and appealed to a general council.
And fo fenfible were the nation of their primate's merit, that

• Wilk. Concil, Mag. Brit, LI. 533-
the

Ch. 8. '113
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repeal the ftatute of praemunire (" execrabile illud fatutum," as
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the lords fpiritual and temporal, and alfo the univerfity of
Oxford, wrote letters to the pope in his defence; and the
houfe of commons addrefled the king, to fend an ambaflador
forthwith to his holinels, on behalf of the archbilhop, who
had incurred the difpleafure of the pope for oppoling the ex-
ceilive power of the court of Rome P.

[ 115] Tus then is the original meaning of the offence, which

we call praemunire; viz. introducing a foreign power into

this land, and creating imperium in imperio, by paying that
obedience to papal proces, which conftitutionally belonged
to the king alone, long before the reformation in the reign of
Henry the eighth : at which time the penalties of praemunive
were indeed extended to more papal abufes than before; as

the kingdom then entirely renounced the authority of the fee
of Rome, though not all the corrupted doctrines, of the
Roman church. And therefore by the feveral ftatutes of
24 Hen. VIII. c. 12. and 25 Hen. VIll. c. 19. and 21. to appeal
to Rome from any of the king's courts, which (though illegal
before) had at times been connived at ; to fue to Rome for
any licence of difpenfation; or to obey. any procefs from
thence; are made liable to the pains of praemunire. And, in
order to reftore to the king in effect the nomination of vacant

acted by ftatute 25 Hen. VIII. c. 20. that if the dean and
chapter refufe to elect the perfon named by the king, or any
archbithop or bifhop to confirm or confecrate him, they thall
fall within the penalties of the ftatutes of praemunire. Alfo

incur the pains of praemunire; and to defend the pope's ju-

rifdiction in this realm, is a praemunire for the firft offence,

and high treafon for the fecond. So too, by ftatute 13 Eliz.

paffin, and Dr. Duck's life of arch- to how how contrary to the fenti-

bifhop Chichele, who was the prelate ments of fo learned and pious a pre-

here fpoken of, and the munificent late, even in the days of popery, thofe

founder of All Souls college in Ox- ufurpations were, which the ftatutes

ford: in vindication uf whole memory of procmunire and provifors were made

the author hopes to be excufer this to reftrain.

bithopricks, and yet keep up the eftablifhed forms, it is en-

by ftatute 5 Eliz. c. i. to refufe the oath of fupremacy will

P See Wilk. Concil. Mag. Br. Vol. Ill. digrellion; if indeed it be a digreflion

c. 2.
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c. 2. to import any agnus Dei, crofles, beads, or other fuper-
ftitious things pretended to be hallowed by the bilhop of
Rome, and tender the fame to be ufed; or to receive the fame
with fuch intent, and not difcover the offender; or if a juf-
tice of the peace, knowing thereof, hall not within fourteen
days declare it to a privy counfellor; they all incur praemunire.
But importing or felling mals-books, or other popilh books,

is by ftatute 3 Jac.I. c. 5- § 25. only liable to a penalty of

forty hillings. Laftly, to contribute to the maintenance of

a jefuit's college, or any popith feminary whatever, beyond

fea; or any perfon in the fame; or to contribute to the main-

tenance of any jefuit or popifh prieft in England, is by tatute

27 Eliz. c. 2. made liable to the penalties of praemunire.

Thus far the penalties of praemunire feem to have kept [116 ]
within the proper bounds of their original inftitution, the de-
preffing the power of the pope: but, they being pains of no
inconfiderable confequence, it has been thought fit to apply.

the fame to other heinous offences; fome of which bear more,

and fome lefs, relation to this original offence, and fome no

relation at all.

THUS, I. By the ftatute 1 & 2 Ph. & Mar. c. 8. to moleft

the pofleflors of abbey lands granted by parliament to Henry

the eighth, and Edward the fixth, is a praemunire. 2. So

likewife is the offence of acting as a broker or agent in any
ufurious contract, when above ten per cent. intereft is taken,
by ftatute 13 Eliz. c. 10. 3. To obtain any ftay of proceed-
ings, other than by arreft of judgment or writ of error, in

any fuit for a monopoly, is likewife a praemunire, by ftatute

21 Jac. I. c. 3. 4. To obtain an exclufive patent for the fole

making or importation of gunpowder or arms, or to hinder
others from importing them, is alfo a praemunire by two fta-
tutes: the one 16 Car. I. c. 21. the other & Jac. II. c. 8.

5. On the abolition, by ftatute 12 Car. II. c. 24. of purvey-
ances, and the prerogative of pre-emption, or taking any
victual, beats, or goods for the king's ufe, at a ftated price,

without
? See Vol, I. pag- 287-
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without confent of the proprietor, the exertion of any fuch

power for the future was declared to incur the penalties of

ing or writing, that both or either houfe of parliament have
a legiflative authority without the king, is declared a prae-

munire by ftatute 13 Car. II. c. 1. 7. By the habeas corpus act
alfo, 3r Car. II. c. 2. it is a praemunire, and incapable of the
king's pardon, befides other heary penalties', to fend any
fubject of this realm a prifoner into parts beyond the feas.
8. By the ftatute I W. & M. ft. 1. c. 8. perfons of eighteen
years of age, refufing to take the new oaths of allegiance, as
Well as fupremacy, upon tender by the proper magiltrate, are
fubject to the penalties of a pramunire (5); and by ftatute

and all officers of courts, practiling without having taken
the oaths of allegiance and fupremacy, and fubferibing the
declaration againft popery, are guilty of a praemunire, whe-
ther the eaths be tendered or no. 9. By the ftatute 6 Ann.

.c. 7. to allert malicioufly and directlys by preaching, teach-
ing, or advifed fpeaking, that the then pretended prince of

Wales or any perfon other than according to the acts of fet-

tlement and union, hath any right to the throne of thefe king-

doms; or that the king and parliament cannot make laws to

limit the defcent of the crown; fuch preaching, teaching, or
advifed fpeaking is a praemunire: as writing, printing, or
publifhing the fame doctrines amounted, we thay remember,

of peers in Scotland, convened to elect their fixteen repre-
fentatives in the Britith parliament, hall prefume to treat of
any other matter fave only the election, they incur the pe-

(enacted in the year after the infamous fouth-fea project had

• See Vol. l. pag. 138. Vol. III. paz. 137.

(5) By the 31 Geo. III. c. 32. § 18. it is enacted, that no
perfons hall be fummoned to take the oath of fupremacy, or make
the declaration againft tranfubitantiation, or be profecuted for not

obeying the fummons for that purpole.

beggared

Воок IV.

praemunire. 6. To aflert, maliciouly and advifedly, by fpeak-

[117 7 7 88 W.IlI. c. 24. ferjeants, counfellors, proctors, attorneys,

to high treafon. Io. By ftatute 6 Ann. c. 23. if the affembly

nalties of a praemunire. II. The ftatute 6 Geo. I. c. 18.
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beggared half the nation) makes all unwarrantable under.

takings by unlawful fubfcriptions, then commonly known by

the names of bubbles, fubject to the penalties of a praemunire.

12. The ftatute 12 Geo. III. c. 11. fubjeets to the penalties

of the ftatute of praemunire all fuch as knowingly and

wilfully folemnize, afift, or are prelent at, any forbidden

marriage of fuch of the defendants of the body of king

George II. as are by that act prohibited to contract matri-

mony without the confent of the crown s

HavINg thus enquired into the nature and leveral fpecies

of praemunire, it's punithment may be gathered from the

foregoing ftatutes which are thus thortly fummed up by fir

Edward Coke*" that from the conviction, the defendant

" Shall be out of the king's protection, and his lands and

" tenements, goods and chattels forfeited to the king: and

" that his body thall remain in prifon at the king's pleafure;

" or (as other authorities have it) during life"." both which

amount to the fame thing; as the king by his prerogative

may any time remit the whole, or any part, of the punith-

ment, except in the cafe of tranfgrefling the ftatute of habeas

corpus. Thefe forfeitures here inflicted, do not (by the way)

bring this offence within our former definition of felony ;

being inflicted by particular ftatutes, and not by the common

law.But to odious, fir Edward Coke adds, was this offence
of praemunire, that a man that was attainted of the fame

might have been flain by any other man without danger of

law: becaufe it was provided by law", that any man might

do to him as to the king's enemy; and any man may lawfully
kill an enemy. However, the pofition itfelf, that it is at any
time lawful to kill an enemy, is by no means tenable; it is
only lawful, by the law of nature and nations, to kill him in
the heat of battle, or for neceflary felf-defence. And to ob-

c.I. provides, that it thall not be lawful to kill any perfon

'Ch. 8.

viate fuch favage and miftaken notions *, the ftatute 5 Eliz.

• See Book I. ch.4. w Stat, 25 Ed. III. Pt. g. c. 22.
: 1 1n17. 120). * Bro. Abr. to Corone. 96.
•= 5.11.199.

atrainted
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attainted in a praemunire, any law, ftatute, opinion, or ex-
pofition of law to the contrary notwithftanding. But ftill
fuch delinquent, though protected as a part of the public
from public wrongs, can bring no action for any private in-

jury, how atrocious foever, being fo far out of the protection

of the law, that it will not guard his civil rights, nor remedy
any grievance which he as an individual may fuffer. And

no man, knowing him to be guilty, can with fafety give

him comfort, aid, or relief y (6).

(6) The terrible penalties of a pramunire are denounced by a

great variety of flatutes, yet projecutions upon a pracmunire are

unheard of in our courts.

There is only one infance of fuch a profecution in the State

Trials, in which cale the peralties of a proemunire were inflicted

upon fome perfons, for refufing to take the oath of allegiance in

the reign of Charles the fecond. Harg. St. Tr. 2 vol. 463.

I I8 Book IV.

y 1 Hawk. P. C. 55.
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CHAPTER THE NINTH.

or MISPRISIONS AND CONTEMPTS,
AFFECTING THE KING AND

GOVERNMENT.

THE fourth fpecies of offences more immediately againit

the king and government, are entitled mifprifions and
contempts.

MisprisIons (a term derived from the old French, mefpris,

a neglect or contempt) are, in the acceptation of our law,

generally underftood to be all fuch high offences as are under

the degree of capital, but nearly bordering thereon: and it

is faid, that a mifprifion is contained in every treafon and

felony whatfoever: and that if the king fo pleafe, the offender

may be proceeded againft for the mifprifon only*. And

upon the fame principle, while the juridiction of the ftar-

chamber fubfifted, it was held that the king might remit a
profecution for treafon, and caufe the delinquent to be cen-
fured in that court, merely for a high mifdemefnor: as hap-
pened in the cafe of Roger earl of Rutland, in 43 Eliz. who
was concerned in the earl of Effex's rebellion. Mifprifions
are generally divided into two forts: negative, which confift
in the concealment of fomething which ought to be revealed ;
and pofitive, which confift in the commillion of fomething
which ought not to be done.

P. C. 37. Kel. 71. 1 Hal. P. C. 374. ber, MS. in Muf. Brit.
I Hawk. P. C. 55,56.

1. OF,
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a Yearb. 2. Ric, Ill. 10. Staundf. • Hudfon of the court of far-cham-
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I. Or the firft, or negative kind, is what is called mifprifion

of treafon; confitting in the bare knowledge and concealment

of treafon, without any degree of affent thereto: for any

affent makes the party a principal traitor; as indeed the con-

cealment, which was conftrued aiding and abetting, did at

the common law: in like manner as the knowledge of a plot

againit the tate, and not revealing it, was a capital crime at

Florence and other ftates of Italy. But it is now enacted

by the ftatute 1 8 2 Ph. & M. c. 1o. that a bare conceal-

ment of treafon fhall be only held a mifprifion. This con-

cealment becomes criminal, if the party apprized of the trea-

fon does not, as foon as conveniently may be, reveal it to

fome judge of aflize or juftice of the peace a. But if there
be any probable circumftances of affent, as if one goes to a
treafonable meeting, knowing before-hand that a confpiracy
is intended againft the king; or, being in fuch company once
by accident, and having heard fuch treafonable confpiracy,
meets the fame company again, and hears more of it, but
conceals it: this is an implied affent in law, and makes the
concealer guilty of actual high treafone.

fo by act of parliament. The Itatute 13 Eliz. c. 2. enacts,

that thofe who forge foreign coin, not current in this king-

dom, their aiders, abettors, and procurers, thall all be guilty of

mifprifion of treafon. For, though the law would not put

foreign coin upon quite the fame footing as our own; yet,

if the circumftances of trade concur, the falfifying it may be

attended with confequences almoft equally pernicious to the

public; as the counterfeiting of Portugal money would be at

prefent; and therefore the law has made it an offence juft

below capital, and that is all. For the punifhment of mif-

prifion of trealon is lofs of the profits of lands,during life,
forfeiture of goods and imprifonment during life! Which
total forfeiture of the goods was originally inflicted while

• I Hal. P. C. 372.
the

Book IV.

THeRE is allo one politive mifpriion of treafon, created

• Guicciard. Hist. b. 3 and 13. • I Hawk. 1.C. s6.
8 1 Hal. P. C. 374."
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the offence amounted to principal treaion, and of courfe in-

cluded in it a felony, by the common law; and therefore is

no exception to the general rule laid down in a former chap-

ter&, that wherever an offence is punilhed by fuch total

forfeiture it is felony at the common law.

MIsprIsIoN of felony is alfo the concealment of a felony

which a man knows, but never afiented to; for if he affent-

ed, this makes him either principal or accellory. And the

punilhment of this, in a public officer, by the ftatute

day; in a common perfon, imprifonment for a lefs difere-

tionary time; and, in both, fine and ranfom at the king's

for all, not to fignify any extrajudicial will of the fovereign,
but fuch as is declared by his reprefentatives, the judges
in his courts of jultices; « voluntas regis in curia, non in

THeRE is alfo another fpecies of negative mifprifions:

namely, the concealing of treafure-trove, which belongs to the

king or his grantees by prerogative royal: the concealment
of which was formerly punilhable by death; but now only

II. MIsprisIons, which are merely pofitive, are generally
denominated contempts or high mifdeme/nors; of which

1. The firft and principal is the mal-admini/tration of
fuch high officers, as are in public truft and employment.
This is ufually punilhed by the method of parliamentary
impeachment: wherein fuch penalties, fhort of death, are
inflicted, as to the wifdom of the houfe of peers fhall feem

or perpetual difability. Hitherto alfo may be referred the

• See pag. 94.

offence

Ch. 9. 12 I

Weftm. 1. 3 Edw. I. c. g. is imprifonment for a year and a

pleafure: which pleafure of the king muft be obferved, once

« camerah."

by fine and imprifonment i.

proper; confifting ufually of banithment, imprifonment, fines,

¿ Glan. Lo 1. co 2.
• 2 Hal. K. C. 375. 1 3 lott. 133-
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offence of embezzling the public money, called among the Ro-
mans peculatus, which the Julian law punifhed with death in
a magiftrate, and with deportation, or banithment, in a pri-
vate perfon*. With us it is not a capital crime, but fubjects
the committer of it to a difcretionary fine and imprifonment.
Other mifprifions are, in general, fuch contempts of the exe-

and undutiful behaviour towards the king and government.
Thele are

2. CoNTEMPTs againft the king's prerogative.
refuling to affift him for the good of the public; either in his

councils, by advice, if called upon; or in his wars, by per-

fonal fervice for defence of the realm, againft a rebellion or

invafion' Under which clafs may be ranked the neglecting

to join the poffe comitatus, or power of the county, being there-
unto required by the theriff or juftices, according to the
ftatute 2 Hen. V. c. 8. which is a duty incumbent upon all that
are fifteen years of age, under the degree of nobility, and able
to travel m. Contempts againft the prerogative may alfo be,
by preferring the interefts of a foreign potentate to thofe of
their own, or doing or receiving any thing that may create an
undue influence in favour of fuch extrinfic power; as, by

taking a penfion from any foreign prince without the confent

of the king". Or, by difobeying the king's lawful commands;

whether by writs iffuing out of his courts of jultice, or by a

fummons to attend his privy council, or by letters from the

king to a fubject commanding him to return from beyond the

feas, (for difobedience to which his lands thall be feized till

he does return, and himfelf afterwards punithed,) or by his

writ of ne exeat regnum, or proclamation, commanding the

mands is a high mifprifion and contempt; and fo, laftly, is

difobedience to any act of parliament, where no particular

penalty is alligned: for then it is punilhable, like the reft of

" 3 Inf. 144.

• Lamb. Eir. 395.

BooK IV.

cutive magiftrate, as demonftrate themfelves by fome arrogant

As, by

fubject to ftay at home°. Difobedience to any of thefe com-

* Inf. 4. 18.9.

' & Hawk. P. C. 59. • Sce Vul. l. pag•266.

thefe
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thefe contempts, by fine and imprifonment, at the difcretion

of the king's courts of juftice?.

and government, may be by fpeaking or writing againft them,

curfing or wihing him ill, giving out {candalous ftories con-

cerning him, or doing any thing that may tend to leffen him

in the efteem of his fubjects, may weaken his government, or,

may raile jealoufies between him and his people. It has

been alfo held an offence of this fpecies to drink to the pious

memory of a traitor; or for a clergyman to abfolve perfons

at the gallows, who there perfift in the treafons for which

they die: thele being acts which impliedly encourage rebel-

lion. And for this fpecies of contempt a man may not only

be fined and imprifoned, but fuffer the pillory or other in-

famous corporal punithment: in like manner, as in the

antient German empire, fuch perfons as endeavoured to fow

fedition, and difturb the public tranquillity, were condemned

to become the objects of public notoriety and derifion, by

carrying a dog upon their thoulders from one great town to

another.The emperors Otho I. and Frederic Barbarofla
inflicted this punihment on noblemen of the higheft rank.

4. ContempTs againft the king's title, not amounting to

treafon of praemunire, are the denial of his right to the crown

peaking, we have feen' that it amounts to a proemunire.

This heedlefs fpecies of contempt is however punilhed by

our law with fine and imprifonment. Likewife if any per-

fon fhall in any wife hold, affirm, or maintain, that the com-

mon laws of this realm, not altered by parliament, ought not

to direct the right of the crown of England; this is a mif.

feiture of goods and chattels. A contempt may alfo arife

from refulng of neglecting to take the oaths, appointed by

ftatute for the better fecuring the government; and yet

acting

Ch. 9.

3. CoNTEMpTs and milprifions againft the king's perfor

in common and unadvifed difcourfe; for, if it be by advifedly

demeínor, by ftatute 13 Eliz. c. I. and punifhable with for-

P 1 Hawk, P. C. 60. 5 Mod. Un. Hift. xxix. 28. 119.

• Ibid. : See pag. yx,

VoL. IV.
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acting in a public office, place of truft, or other capacity, for

which the faid oaths are required to be taken; viz. thofe of

allegiance, fupremacy, and abjuration; which muft be taken

within fix calendar months after admilion. The penalties
for this contempt, inflicted by ftatute 1 Geo. I. ft. 2. c. 13.
are very little, if any thing, fhort of thofe of a praemunire :
being an incapacity to hold the faid offices, or any other: to
profecute any fuit: to be guardian or executor: to take any
legacy or deed of gift; and to rote at any election for mem-
bers of parliament: and after conviction the offender hall

alfo forfeit gool. to him or them that will fue for the fame (1).
Members on the foundation of any college in the two uni-
verfities, who by this ftatute are bound to take the oaths,
muft alfo regifter a certificate thereof in the college-regifter,
within one month after; otherwife, if the electors do not
remove him, and elect another within twelve months, or
after, the king may nominate a perfon to fucceed him by his
great feal or fign manual. Befides thus taking the oaths for
offices, any two juftices of the peace may by the fame ftatute
fummon, and tender the oaths to, any perfon whom they

thall fufpect to be difaffected: and every perfon refufing the

lame, who is properly called a non-juror, fhall be adjudged

a popith recufant convict, and fubject to the fame penalties

that were mentioned in a former chapter"; which in the

end may amount to the alternative of abjuring the realm, or

fuffering death as a felon (2).

5. CoNTeMpIs againft the king's palaces or courts of juf-

tice have been always looked upon as high mifprifons: and

by the antient law, before the conqueft, fighting in the

king's palace, or before the king's judges, was punifhed with

death". So too, in the old Gothic conftitution, there were

many places privileged by law, quibus major reverentia et fe-

• See pag. 55.

(1) See page 59. note 3. (2) See page 116. note 1.

124 BooK IV.

" 3 InA. 140. IL, Alured. cap. 7-0 34.

curitas
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adventante rege". And at prefent, with us, by the ftatute
33 Hen. VIII. c. 12. malicious ftriking in the king's palace, [ 125 ]
wherein his royal perfon refides; whereby blood is drawn, is

punilhable by perpetual imprifonment, and fine at the king's

pleafure; and alfo with lofs of the offender's right hand, the

folemn execution of which fentence is preferibed in the

But friking in the king's fuperior courts of juftice, in
Weftminter-hall, or at the aflizes, is made fill more penal

than even in the king's palace. The reafon feems to be,

that thofe courts being antiently held in the king's palace,

and before the king himfelf, triking there included the

former contempt againt the king's palace, and fomething

more; viz. the difturbance of public juftice. For this rea-

fon, by the antient common law before the conqueft",

triking in the king's court of juftice, or drawing a fword

therein, was a capital felony: and our modern law retains

fo much of the antient feverity as only to exchange the lofs

(3) Mr. Hargrave has given in the lith vol. of the State Trials,
p. 16. an extract from Stowe's Annals, containing a very curious

account of the circumftances of the trial of fir Edmund Knevet,

who was profecuted upon this itatute, foon after it was enacted :

" for which offence he was not onely judged to lofe his hand, but
"alfo his body to remain in prifon, and his lands and goods at

" the king's pleafure. Then the faid fir Edmund Knevet defired

" that the king, of his benigne grace, would pardon him of his

" right hand, and take the left: for (quoth he) if my right be

« Spared, I may hereafter doe fuch good fervice to his grace, as

" thall pleale him to appoint. Of this fubmifion and requeft the

" juitices forthwith informed the king, who of his goodnels, con-

" fidering the gentle heart of the faid Edmund, and the good re-

"port of lords and ladies, granted him pardon, that he hould loofe

" neitber haud, land, nor goods, but fhould go free at liberty."

of

Ch. g.

curitas debetur, ut templa et judicia, quae fancta babebantur,

— arces et aula regis, — denique locus quilibet praefente aut

Itatute at length (3).

" Stiernh. de jure Gotb. 1. 3. c-3.
~ L.L. Ince.c.G. LL. Garut. 50. LL. Alured. 6.%
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of life for the lois of the offending limb. Therefore a ftroke
or blow in fuch a court of juftice, whether blood be drawn
or not, or even affaulting a judge fitting in the court, by
drawing a weapon, without any blow truck, is punilhable
with the lofs of the right hand, imprifonment for life, and
forfeiture of goods and chattels, and of the profits of his
lands during life%. A refcue alfo of a prifoner from any of
the laid courts, without ftriking a blow, is punithed with
perpetual imprifonment, and forfeiture of goods, and of the
profits of lands during life: being looked upon as an of-
fence of the fame nature with the laft; but only, as no blow
is actually given, the amputation of the hand is exculed.
For the like reafon, an affray, or riot, near the faid courts,
but out of their actual view, is puniled only with fine and

[ 126] Nor only fuch as are guilty of an actual violence, but of

threatening or reproachful words to any judge fitting in the

courts, are guilty of a high mifprifion, and have been pu-

* Cro. Car, 373.

(4) Lord Thanet and others were profecuted by an inform-

ation filed by the attorney-general for a riot at the trial of Arthur
O'Connor and otbers for high treafon under a [pecial commition

at, Maiditone. Two of the defendants were found guilty ge-

The three firlt counts charged (inter alia) that the defendants

did riotoufly make an affault on one J. R. and did then and there
beat, bruife, wound, and ill-treat the faid J. R. in the prefence of
the commitioners.When the defendants were brought up for
judgment, lord Kenyon exprefled doubts, whether upon this in-
formation the court was not bound to pronounce the judgment
of amputation of the right hand, &c. as required in a profecu-

of thele doubts the attorney-general entered a noli profequi
upon the three firft counts, and the court pronounced judg-
ment of fine and imprifonment as for a common riot. I Eaf,

Book IV.

imprifonment * (4).

* Staund. P.C. 38. 3 Inft 140, I4I.y 1 Hawk. P. C. 57.

nerally.

tion exprefsly for ftriking in a court of juftice. In confequence

P. C. 438.
nithed



126

nilhed with large fines, imprifonment, and corporal punith-

ment": And, even in the inferior courts of the king, an

affray or contemptuous behaviour is punifhable with a fine

by the judges there fitting; as by the fteward in a court-leet,

or the like ".

IKEwIsE all fuch, as are guilty of any injurious treat-

ment to thofe who are immediately under the protection of

as if a man affaults or threatens his adverfary for fuing him,
a counfellor or attorney for being employed againft him, a
juror for his verdict, or a gaoler or other minifterial officer
for keeping him in cultody, and properly executing his
duty: which offences, when they proceeded farther than
bare threats, were punilhed in the Gothic conftitutions with
exile and forfeiture of goods".

LASTLY, to endeavour to diffuade a witnefs from giving

which are impediments of jultice); are high mifprifions,

and contempts of the king's courts, and punifhable by

fine and imprifonment.And antiently it was held, that

if one of the grand jury difclofed to any perfon indicted

the evidence that appeared againft him, he was thereby

made acceffory to the offence, if felony: and in treafon

a principal. And at this day it is agreed, that he is guilty
of a high mifprifion', and liable to be fined and im-

a Cro. Car, 503.
• I Hawk. P: C. 58.

• See Bar. 212. 27 Aff. pl. 44 $ 4.
fol. 138.

(5) A few years ago, at York, a gentleman of the grand jury

heard a witnefs {wear in court, upon the trial of a prifoner, di-

rectly contrary to the evidence which he had given before the

grand jury. He immediately communicated the circumftance to
the

Ch. g WroNGs.

a court of jultice, are punifhable by fine and imprifonment :

euncil; or, to advite a priones to fand mute (all o

prifoned * (5).

• 3 Init. 148,142. § , Hawk. P. C. 59.
• Stiern, de jure Gotb, 1.3.6-3.
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the judge, who upon confulting the judge in the other court,

was of opinion that public juftice in this cale required that the

eridence which the witnes had given before the grand jury should

be difclofed, and the witnels was committed for perjury to be tried

upon the teftimony of the gentlemen of the grand jury. It was
held, that the object of this concealment was only to prevent the
teftimony produced before them from being contracted by fuborn-
ation of perjury on the part of the perfons againft whom bills were

found. This is a privilege which may be waived by the crown.

Book IV.

See p. 303. (r. r.) poll.
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CHAPTER THE TENTH.

OF OFFENCES AGAINSTPUBLIC
JUSTICE.

THE order of our diftribution will next lead us to take

more efpecially affect the commonwealth, or public polity of

the kingdom: which however, as well as thofe which are

peculiarly pointed againft the lives and fecurity of private

fubjects, are alfo offences againft the king, as the pater-

familias of the nation: to whom it appertains by his regal

office to protect the community, and each individual therein,

from every degree of injurious violence, by executing thofe

laws, which the people themfelves in conjunction with him

have enacted; or at leaft have confented to, by an agree-

ment either exprefsly made in the perfons of their repre-

fentatives, or by a tacit and implied confent prefumed and

proved by immemorial ufage.

Tur fpecies of crimes which we have now before us, is

jubdivided into fuch a number of inferior and fubordinate

clafles, that it would much exceed the bounds of an elemen-

tary treatife, and be infupportably tedious to the reader, were
I to examine them all minutely, or with any degree of criti-

cal accuracy. I fhall therefore confine myfelf principally to

general definitions, or deferiptions of this great variety of

offences, and to the punifhments inflicted by law for each

particular offence; with now and then a few incidental ob-

fervations: referring the ftudent for more particulars to

other voluminous authors; who have treated of thefe fubjects

with

Ch. 10.

into confideration fuch crimes and mifdemefnors as

1'4
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with greater precifion and more in detail, than is confiftent

with the plan of thele Commentaries.

the commonwealth, may be divided into five ipecies : viz.

[ 128 ] offences againft public juffice, againft the public peace, againft

public trade, againt the public health, and againft the public

police or economy; of each of which we will take a curfory

view in their order.

FIRST, then, of offences againft public juffice: fome of

which are felonious, whofe punifhment may extend to death ;

moft penal, and defend gradually to fuch as are of lefs

malignity. -

I. IMBEzzLINg or vacating records, or falfifying certain

other proceedings in a court of judicature, is a felonious of-

VI. c. 12. that if any clerk, or other perfon, hall wilfully

take away, withdraw, or avoid any record, or procefs in the

whereof the judgment fhall be reverfed or not take effect; it

thall be felony not only in the principal actors, but alfo in their

procurers and abettors. And this may be tried either in the

king's bench or common pleas, by a jury de medietate: half

officers of any of the fuperior courts, and the other half

common jurors. Likewife by ftatute 21 Jac. I. c. 20. to

acknowledge any fine, recovery, deed enrolled, tatute, re-

cognizance, bail, or judgment, in the name of another per-

fon not privy to the fame, is felony without benefit of clergy.

Which law extends only to proceedings in the courts them-

other perfon (as bail) before any judge of affize or other

commifioner authorized to take bail in the country, is alfo

felony. For no man's property would be fafe, if records

ufurped in courts, or before their public oficers.

2. To

Book IV.

The crimes and mifdemefnors that more efpecially affect

others only mifdemefnors. I fhall begin with thofe that are

fence againft public juftice. It is enacted by ftatute 8 Hen.

fuperior courts of juftice in Weftminfter-hall, by reafon

felves: but by ftatute 4 W. & M. c. 4. to perfonate any

might be fuppreffed or falfified, or perfons' names be falfely
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2. To prevent abufes by the extenfive power, which the

law is obliged to repofe in gaolers, it is enacted by ftatute

I4 Edw. III. c. 1o. that if any gaoler by too great durefs of

imprifonment makes any prifoner, that he hath in ward, be-

come an approver or an appellar againft his will: that is, as we [129 j

thall fee hereafter, to accufe and turn evidence againft fome

other perfon; it is felony in the gaoler. For, as fir Edward

Coke obferves * ; it is not lawful to induce or excite any man
even to a juft accufation of another; much lefs to do it by

whom the prifoner is committed for fafe cultody.

execution of lawful proces. This is at all times an offence

of a very high and prefumptuous nature ; but more particu-

larly fo, when it is an obftruction of an arreft upon criminal

procefs. And it hath been holden, that the party oppofing

fuch arreft becomes thereby particeps criminis: that is, an ac-

ceflory in felony, and a principal in high trealon". For-

merly one of the greateft obftructions to public juftice, both

of the civil and criminal kind, was the multitude of pretended

privileged places, where indigent perfons aflembled together

Southwark,) under the pretext of their having been an-

tiert palaces of the crown, or the like: all of which fanc-
tuaries for iniquity are now demolifhed, and the oppofing of
any proces therein is made highly penal, by the ftatutes
8 8 9 Will. III. C. 27., 9 Geo. I.C. 28., and 11 Geo. I. C-22.,
which enact, that perfons oppofing the execution of any pro-
cefs in fuch pretended privileged places within the bills of
mortality, or abufing any officer in his endeavours to execute

his duty therein, fo that he receives bodily hurt, fhall be

guilty of felony, and tranfported for feven years: and perfons

in difguile, joining in or abetting any riot or tumult on fuch

• Such as Wbite-Friers, and its en-
2 2 Hawk. P. C. 121. virons; the Saroy; and the Mint in

any

durefs of imprifonment; and lealt of all by a gaoler, to

3. A THIRD offence againft public juftice is obftructing the

to fhelter themfelves from juftice, (efpecially in London and

account, or oppofing any procels, or affaulting and abuling

* 3 Inft. or.

Southwark.
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any officer executing or for having executed the fame, thall

be felons without benefit of clergy.

4. AN efcape of a perfon arrefted upon criminal procefs by
eluding the vigilance of his keepers before he is put in hold,
is allo an offence againft public juftice, and the party himfelf

is punihable by fine or imprifonment. But the officer

- 130 ] permitting fuch efcape, either by negligence or connivance,
is much more culpable than the prifoner; the natural defire
of liberty pleading ftrongly in his behalf, though he ought

cleared by the due courfe of jultice. Officers therefore

who, after arreft, negligently permit a felon to efcape, are alfo

punithable by fine®: but voluntary efcapes, by confent and

connivance of the officer are a much more ferious offence: •

for it is generally agreed that fuch elcapes amount to the

fame kind of offence, and are punilhable in the fame degree

as the offence of which the prifoner is guilty, and for which

he is in cultody, whether trealon, felony, or trefpals. And

this whether he were actually committed to gaol, or only
under a bare arreft'. But the officer cannot be thus punifhed,
till the original delinquent hath actually received judgment
or been attainted upon verdict, confeffion, or outlawry, of the
crime for which he was fo committed or arrefted: otherwife
it might happen, that the officer might be punithed for treafon
or felony, and the perfon arrefted and efcaping might turn
out to be an innocent man. But, before the conviction of
the principal party, the officer thus neglecting his duty may

5. Breach of prifon by the offender himfelf, when com-

mitted for any caufe, was felony at the common law": or
even confpiring to break it'. But this feverity is mitigated

1 2 Hawk. P. C. 122.

134. i Bract, 6, 3.6.9.

128 Book IV.

in ftrietnels of law to fubmit himfelf quietly to cultody, till

be fined and imprifoned for a mifdemefnor?.

by the ftatute de frangentibus prifonom, 1 Edw. II. which

E 1 Hal. P. C. 588, 8. 2 Hawk.
•. I Hal. P. C. 600. Y. C. 134, 5.
• I Hal. P. C. 590. 2 Hawk. P.C: 1 , Hal. P.C. 607.

enacts,
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enacts, that no perfon fhall have judgment of life or member

for breaking prifon, unlefs committed for fome capital of-

fence.So that to break prifon and efcape, when lawfully
committed for any treafon or felony, remains ftill felony as

at the common law; and to break prifon, (whether it be the

county-gaol, the ftocks, or other ufual place of fecurity,)

when lawfully confined upon any other inferior charge, is

ment. For the ftatute which ordains that fuch offence fhall [ 131]

be no longer capital, never meant to exempt it entirely from

every degree of punihment i.

6. Rescue is the forcibly and knowingly freeing another

from an arreft or imprifonment; and it is generally the

fame offence in the tranger fo refcuing, as it would have

been in a gaoler to have voluntarily permitted an efcape. A

refcue therefore of one apprehended for felony, is felony ; for,

But here likewife as upon voluntary efcapes, the principal

muft firft be attainted or receive judgment before the refcuer
can be punithed: and for the fame reafon; becaufe perhaps

in fact it may turn out that there has been no offence com-

if five or more perfons aflemble to refcue any retailers

of fpirituous liquors, or to affault the informers againf

them, it is felony, and fubject to tranfportation for fever!

years. By the ftatute 16 Geo. II. c. 31. to convey to any

ments of efcape, or difguife, without the knowledge of the

gaoler, though no efcape be attempted, or any way to affift

fuch, prifoner to attempt an efcape, though no efcape be

actually made, is felony, and fubjects the offender to tranf-

portation for feven years: or if the prifoner be in cuitody

for petit larceny or other inferior offence, or charged with

1 2 Hawk, P. C. 128.

WrONGS.

ftill punifhable as a high mifdemefnor by fine and imprifon-

treafon, treafon; and for a mifdemefnor, a mildemeinor alfo.

mitted ". By ftatute 11 Geo. II. c. 26. and 24 Geo. II. c. 40.

prifoner in cuftody for treafon or felony any arms, inftru-

a debt of 100%, it is then a mifdemefnor, punithable with
ane and imprifonment. And by feveral fpecial ftat-

* 1 Hal. P. C. 60% Fort, 344.

utes,
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utes', to refcue, or attempt to refcue, any perfon committed

for the offences enumerated in thofe acts, is felony without

benefit of clergy: and to refcue, or attempt to reicue, the

body of a felon executed for murder, is fingle felony, and

fubject to tranfportation for feven years. Nay, even if any

perfon be charged with any of the offences againft the black-

act, 9 Geo. I. c. 22. and being required by order of the

privy council to furrender himfelf, neglects fo to do for forty

days, both he and all that knowingly conceal, aid, abet, or

fuccour him, are felons without benefit of clergy.

. 132] 7. ANoTHeR capital offence againft public juftice is the

returning from tranfportation, or being feen at large in Great

Britain, before the expiration of the term for which the

offender was ordered to be tranfported, or had agreed to

tranfport himfelf. This is made felony without benefit of

the alifting them to efcape from luch as are conveying them

8. An eighth is that of taking a reward, under pretence of

helping the owner to his folen goods. This was a contrivance

(x) It has been thought that, where a convil has been par-

doned upon condition of tranfporting himfelf for life or a certain

number of years, if he did not comply with that condition, he might

be remitted to his original fentence, and in fome cafes that he was

fubject to no other punifhment. See Leach's Crosun Cafes, 197.

303. But the 24 Geo. III. c. 56. feems to include every poflible

cale, by enacting, that if any offender hall be ordered by the court

conditions, either for life or any number of years, and hall be after-

wards at large before the expiration of the term, without lawful

caufe, in any part of Great Britain or Ireland, he hall, being law-

fully convited thereof, fuffer death without berefit of clergy.

carried

13I

clergy in all cafes, by ftatutes 4 Geo. I. c. 11., ó Geo. I.

c. 23., 16 Geo. II. c. 15-, and 8 Geo. IlI. c. 15., as is alfo

to the port of tranportation (1).

1 6 Geo.I.c. 23- (Tranfportation.) 19 Geo. II. c. 34. (Smuggling.) 25
9 Geo. I. c. 22. (Black-act.) 8 Gco. Il.Geo. 11. c. 37. (Murder.) 2; Geo. II.

c. 20. (Deftroying turnpikes, fic.) c. 15. (Black-alt.)

to be tranfported, or thall agree to tranfport himfelf on certain
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carried to a great length of villainy in the beginning of the

reign of Gearge the firft: the confederates of the felons thus
difpoling of ftoien goods, at a cheap rate, to the owners
themfelves, and thereby fifling all farther enquiry. The
famous Jonathan Wild had under him a well-difciplined
corps of thieves who brought in all their fpoils to him; and
he kept a fort of public office for reftoring them to the owners
at half price. To prevent which audacious practice, to the
ruin and in defiance of public juftice, it was enacted by
itatute 4 Geo. I. c. 11. that whoever thall take a reward under
the pretence of helping any one to ftolen goods, thall fuffer
as the felon who ftole them; unlets he caufes fuch principal
felon to be apprehended and brought to trial, and alfo gives
evidence againft them. Wild, fill continuing in his old prac-
tice, was upon this tatute at laft convicted and executed .

9. ReceIving of ftolen goods, knowing them to be ftolen,

is alfo a high mildemelnor and affront to public juftice. We

have feen in a former chapter", that this offence, which is

& M. C. g. and 5 Ann. c. 31. makes the offender acceffory

to the theft and felony. But becaufe the acceffory cannot in

general be tried, unlefs with the principal or after the prin-

cipal is convicted, the receivers by that means frequently

eluded jultice. To remedy which, it is enacted by ftatute

I Ann. c. 9. and 5 Ann. c. 31. that fuch receivers may ftill

imprifonment, though the principal felon be not before taken

to as to be profecuted and convicted. And, in cafe of [ 133]

receiving ftolen lead, iron, and certain other metals, fuch

portation for fourteen years°. So that now the profecutor has

two methods in his choice: either to punilh the receivers for

the mifdemefnor immediately, before the thief is taken'; or

^ See pag. 38. the Thanies.

§12, for the punithment of receivers

Ch. 10.

only a mifdemefnor at common law, by the ftatute 3 & 4 W.

be profecuted for a mifdemefnor, and punithed by fine and

offence is by ftatute 29 Geó. Il. c. 30. punifhable by tranf-

m See fat. 6. Geo. 1. C. 23-§9. of goods ftolen by bum-boats, sec. in

• See alfo ftatute 2 Geo. III. c. 28. * Folter, 37.3.

to
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to wait till the felon is convicted, and then punilh them as
acceffories to the felony. But it is provided by the fame
Itatutes, that he thall only make ufe of one, and not both
of thefe methods of punithment. By the fame ftatute alto
29 Geo. II. c. 30. perfons having lead, iron, and other
metals in their cuftody, and not giving a fatisfactory ac-

count how they came by the lame, are guilty of a milde

ftatute 10 Geo. III. c. 48. all knowing receivers of folen

plate or jewels, taken by robbery on the highway, or when

a burglary accompanies the ftealing, may be tried as well

before as after the conviction of the principal, and whe-

ther he be in or out of cuftody; and, if convieted, hall

be adjudged guilty of felony, and tranfported for fourteen

(2) By the common law, the receiving of ftolen goods was a
mildemeinor; but by the 3 W. & M. c. 9. the buyer or receiver

of ftolen goods was made an acceflory after the fact, and from

that time the common law mifdemefnor became merged in the

felony. By the 4 Geo. I. c. Il. perfons convited of buying or

receiving tolen goods, knowing them to be folen, may be trant-

ported for fourteen years. But this ftatute has a reference to

the former ftatutes, by which receivers are made acceflories, and

as there can be no acceffories to petty larceny, this ftatute has

operation only in cafes where the principal is previoufly convicted

of grand larceny. Foh. 73-378. And as thele ftatutes did not

extend to the receivers of ftolen goods, where the principal was

guilty only of petty larceny, the 22 Geo. III. c. 5. was pafled,

which comprehends all defcriptions of receivers whatever: it ex-

prefsly excepts the receivers of lead, iron, copper, brals, bell.

metal, and folder, who are punilhable by 29 Geo. II. c. 3o. by

tranfportation for fourteen years, and alfo the cale where the

principal has been convicted of grand larceny, or fome greater

offence, in that inftance the receiver muft fill be profecuted as an

acceilory to the felony; and by the 4 Geo. I. c. 11. may be

tranfported for fourteen years. But in every other inftance, whe-
ther the principal has committed petty larceny, grand larceny,
or fome greater offence, the receiver may be profecuted for a

Боок IV.

meinor, and punilhable by tine or imprifonment. And by

years (2).

10 mildemefoor,
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10. Or a nature fomewhat fimilar to the two laft is the

offence of theft bote, which is where the party robbed not

only knows the felon, but alfo takes his goods again, or

ping, whether the principal felon be, or be not, convicted, or be,

or be not, amenable to juitice. And every perfon under fifteen

years of age, guilty of any felony within benefit of clergy, hall
be entitled to a pardon, if he makes fuch a dilcovery as produces
the conviltion of two perfons guilty of buying or receiving folen
goods. It has been determined that money and bank notes are
not goods within the meaning of thefe ftatutes. Leach, 208.368.
Upon the trial of the receiver, the principal felon may be ad-

Leach, 325. When the 3 & + W. & M. c. 9.
had made the receiver of ftolen goods an acceflory after the fact,

his punithment in the cafe of grand larceny, was the fame at that
time as that of the principal, viz. burning in the hand, and
imprifonment not exceeding a year: but the punilment of
the principal by the 4 Geo. I. c. 11. might be changed at the
difcretion of the court into tranportation for feven years; but
it feemed to be underltood till lately, that the claufe in that
Itatute refpecting the receiver was imperative, and that the court

was obliged to fentence him to tranfportation for fourteen years.

The words in the firft claule refpecting the principal are,

it shall and may be lawful for the court, if they think fit, infead of

burning in the hand, to order the offender to be tranfported for

feven years. In the claufe relpecting the receiver, the fame words,

it Shall and may be lawful, are repeated, though the words, if they
think fit, are omitted.

Shall and may, lord Hardwicke fays, are imperative in general

The word may legalizus the act, and hall commands it.
• But there feems to be a material difference between thofe words,

and the words it hall and may be lawful, which authorize, but do
not compel.,

It leems therefore left to the difcretion of the judge, whether
he will adopt the former punifhment of burning in the hand, with
imprifonment for not more than a year, or the new punithment of

traulportation for fourteen years.

Then by the 19 Geo. III. c. 74. the burning in the hand

Ch. 10. WronGS.

mifdemelnor, and be punilhed by fine, imprifonment, or whip-

mitted a witnefs.

Faft. 73.

afts of parliament and in private conftitutions. 3 Atk. I6.

may
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other amends upon agreement not to profecute. This is

frequently called compounding of felony; and formerly was

held to make a man an acceflory; but is now punilhed

only with fine and imprifenments, This perverfion of

juftice, in the old Gothic conftitutions, was liable to the

molt fevere and infamous punithment. And the Salic

25 Geo. II, c. 3б. even to advertife a reward for the return

of things ftolen, with no queftions alked, or words to the

fame purport, fubjects the advertiler and the printer to a

forfeiture of 50l, each.

II. CoMMoN barretry is the offence of frequently ex-

citing and ftirring up fuits and quarrels between his ma-

ment for this offence, in a common perfon, is by fine and

imprifonment; but if the offender (as is too frequently the

cafe) belongs to the profetion of the law, a barretor, who

is thus able as well as willing to do mifchief, ought alfo to

be difabled from practifing for the future?. And indeed it

is enacted by ftatute 12 Geo. I. c. 29. that if any one, who

may be changed into a pecuniary fine, or whipping not oftener

than thrice.

This I am affured is the conftruction now put upon the fatute

by feveral able judges.

Tranfportation for fourteen years feems too fevere a punihment

for a flight offence of this nature.

In an indictment for a mifdemefnor, containing a count which

tates the thing ftolen of fuch a value as makes the offence grand

larceny in the principal, it is not neceilary to aver that the prin-

cipal has not been before convicted ; but if the defendant can show

that he has been before convited, the receiver muit be acquitted

upon that indictment, though he would fubject himfelf to be tried

upon another indiftment, and upon conviction would be liable to

tramportation for fourteen years. 5T. R. 83.

hath

L'UBLIC Book IV.

law, " latroni eum fimilem habuit, qui furtum celare vellet, et

' occulte fine judice compoftionem ejus admittere"," By ftatute

jelty's fubjects, either at law or otherwife'. 'The punifh-

§ 1 Hawk. P.C. 125. * I Hawk, P. C. 243°

• Stiernh. de jure Gotb. 1.3.6.5. 'I Hawk. P. C. 244.
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hath been convicted of forgery, perjury, fubornation of

perjury, or common barretry, hall practife as an attorney,

folicitor, or agent, in any fuit; the court, upon complaint,
hall examine it in a fummary way; and, if proved, fhall
direct the offender to be tranfported for feven years. Here-
unto may alfo be referred another offence, of equal malignity
and audacioufnefs; that of fuing another in the name of a
fictitious plaintiff; either one not in being at all, or one who
is ignorant of the fuit. This offence, if committed in any
of the king's fuperior courts, is left, as a high contempt, to
be punilhed at their difcretion. But in courts of a lower
degree, where the crime is equally pernicious, but the autho-
rity of the judges not equally extenfive, it is directed by

ment, and treble damages to the party injured.

12. MAINTENAncE is an offence that bears a near rela-

tion to the former; being an officious intermeddling in a

fuit that no way belongs to one, by maintaining or afifting [ 135 ]

either party with money or otherwife, to profecute or de-

fend it": a practice that was greatly encouragad by the
firft introduction of ufes". This is an offence againft
publis juftice, as it keeps alive trife and contention, and
perverts the remedial proces of the law into an engine of

oppreflion. And therefore, by the Roman law, it was a

fpecies of the crimen falfs to enter into any confederacy, or
do any act to fupport another's lawfuit, by money, wit-
nefles, or patronage*. A man may however maintain the
fuit of his near kinfman, fervant, or poor neighbour, out of
charity and compalfion, with impunity. Otherwife the

and by the ftatute 32 Hen. VIII. c. go, a forfeiture of ten

pounds.

13. CHAMPERTY, compi-partitio, is a fpecies of mainte-

nance, and punithed in the fame manner*: being a bargain

• I Hawk. P. C. 249. * I Hawk. P. C. 255.

= Ibid. 257.
* Ef. 48.10.20.

with

Ch. 10. WRONGS.

ftatute 8 Eliz. c. 2., to be punithed by fix months' imprifon-

punihment by common law is fine and imprifonmenty;

* Di. de St. 203.

VoL. IV. M
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with a plaintiff or defendant campum partire, to divide the

land or other matter fued for between them, if they prevail

at law; whereupon the champerter is to carry on the party's

fuit at his own expenfe". Thus champart, in the French

law, fignifies a fimilar divilion of profts, being a part of the

crop annually due to the landlord by bargain or cuftom.

In our fenfe of the word it fignifies the purchaling of a

fuit, or right of fuing: a practice fo much abhorred by our
law, that it is one main reafon why a chofe in action, or

thing of which one hath the right but not the pofleftion,
is not allignable at common law; becaule no man thould
purchafe any pretence to fue in another's right. Thele
pelts of civil fociety, that are perpetually endearouring to
difturb the repole of their neighbours, and oficiouly in-
terfering in other men's quarrels, even at the hazard of
their own fortunes, were feverely animadverted on by the
Roman law, « qui improbe count in alienam litem, ut quic-

they were punilhed by the forfeiture of a third part of
[ 130 ] their goods, and perpetual infamy. Hitherto alfo muft be

that no one fhall fell or purchafe any pretended right or title
to land, unlefs the vendor hath received the profits thereof
for one whole year before fuch grant, or hath been in actual

poffellion of the land, or of the reverlion or remainder;

or pain that both purchafer and vendor fhall each forfeit

the value of fuch land to the king and the profecutor.
Thefe offences relate chiefly to the commencement of civil
Tuits: but

14. THe compounding of informations upon penal ftatutes
is an offence of an equivalent nature in criminal caufes;

juftice, by contributing to make the laws odious to the
people. At once therefore to difcourage malicious in-

formers, and to provide that offences, when once difcovered,

135 Book IV.

« quid ex condemnatione in rem ipfus redactum fuerit inter eas

« communicaretur, lege Julia de vi privata tenenturb," and

referred the provifion of the ftatute 32 Hen. VII. c. 9.,

and is, befides, an additional mifdemelnor againft public

• Star, of confpirat- 33 Eds. I. 6 5f.48.7.6.ot hall
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hall be duly profecuted, it is enacted by ftatute 18 Eliz.

c.5., that if any perfon, informing under pretence of any

penal law, makes any compolition without leave of the court,

or takes any money or promife from the defendant to excufe

him, (which demontrates his intent in commencing the pro-

fecution to be merely to ferve his own ends, and not for the

public good (3),) he hall forfeit rol., hall ftand two hours

on the pillory, and fhall be for ever

popular or penal itatute.

• 15. A CONSPIRACY alfo to indict an innocent man of fe-

lony falfely and malicioufly, who is accordingly indicted and

acquitted, is a farther abufe and perverfion of public juftice;

for which the party injured may either have a civil action

by writ of confpiracy, (of which we fpoke in the preceding
book',) or the confpirators, for there muft be at leaft two
to form a confpiracy, may be indicted at the fuit of the
king,and were by the antient common law? to receive
what is called the villenous judgment; viz. to lofe their
liberam legem, whereby they are difcredited and difabled as
jurors or witneffes; to forfeit their goods and chattels, and
lands for life; to have thofe lands wafted, their houfes
razed, their trees rooted up, and their own bodies com-
mitted to prifon. But it now is the better opinion, that

the villenous judgment is by long difufe become obfolete; [137 ]

• See Vol. III. pag. 126. • I Hawk. P. C. 193.

(3) This fevere ftatute extends even to penal actions, where
the whole penalty is given to the profecutor.

To compound a felony is a mildemeanour punilhable as mif-

demeanours in general by fine and imprifonment at the difcretion

of the court. Sèe p. 133.
To compound a penal action without leave of the court is an

offence, which muft be punißhed as the ftatute directs.

But it is no offence to compound a mifdemeanour, for in every

cafe of midemeanour the perfon injured may maintain an action to

recover a compenfation in damages.

Ch. 10.

difabled to fue on any

• Bro. Abr. tit. Confpiracy, 28.

M 2
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it not having been pronounced for fome ages: but inftead

thereof the delinquents are ufually fentenced to imprifon-

ment, fine, and pillory (4). To this head may be referred

(4) Every confederacy to injure individuals, or to do acts whieh
are unlawful, or prejudicial to the community, is a confpiracy.
Journeymen who refufe to work, in confequence of a combination,
till their wages are railed, may be indicted for a confpiracy.
I Leach. Hawk, 348. But by the 40 Geo. Ill. c. rob., any
two juftices of the peace have cognizance of offences of this
kind, and may upon conviction punilh the offenders by imprifon-
ment in the county gaol for three months, or by imprifonment
and hard labour in the houfe of correction for two months.
Though it is legal for one journeyman or fervant to refufe to
work, unlefs he is paid the wages he demands, yet a combination

of two or more to raile their wages becomes criminal. So a

combination of two or more mafters to lower the wages of their

fervants would be equally criminal. One perfon alone cannot be
guilty of a confpiracy; but one perfon may be profecuted for

having confpired with others, and may be tried and convicted

alone. I Sir. 193. In a profecution for a confpiracy, the
actual fact of confpiring need not be proved, but it may be
inferred from circumftances, and the concurring conduct of
the defendants. 1 Bl. Rep. 392.- In the cale of William Stone,
who was indifted for high treafon, vis. for compafling the
death of the king, and for adhering to his enemies, the overt
act to which the evidence chiefly applied was the confpiring with
John Stone, William Jackfon, and others unknown, to collect in-
telligence, and to communicate it to the enemy for their aid and
intruction. And the attorney-general advanced this pofition,
which was admitted by the Court;" that, as the overt act
" charged was a confpiracy, of which proof was already before
" the Court, the act of each confpirator in the profecution of

« fuch confpiracy was evidence againt all ; that it had been fo
• determined by Mr. J. Buller in the cafe of The King v. Bowes
" and others, who were convited for a confpiracy to carry away
« Lady Strathmore; and that the fame principle had been alfo

fettled in The King v. Hardy, and The King v. Tooke, at the
« Old Bailey in 1794." — A confpiracy has been faid to be com-
prehended under the denomination of crimen falfi, and a perfon

convided of it is held to be rendered an incompetent witnels.

Leach.

Book IV.
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the offence of lending letters, threatening to accufe any per-

fon of a crime punifhable with death, traniportation, pillory,
or other infamous punithment, with a view to extort from
him any money or other valuable chattels. This is punith-
able by ftatute 3o Geo. III. c. 24., at the difcretion of the
court, with fine, imprifonment, pillory, whipping, or tranf-
portation for feven years.

16. The next offence againft public jultice is when the

fuit is paft it's commencement, and come to trial. And that

is the crime of wilful and corrupt perjury: which is defined

by fir Edward Coke', to be a crime committed when a law-

ful oath is adminittered, in fome julicial proceeding, to a

matter material to the iffue or point in quetion. The law

takes no notice of any perjury but fuch as is committed in

fome court of juftice, having power to adminifter an oath ;

or before fome magiftrate or proper officer, invelted with

a fimilar authority, in fome proceedings relative to a civil

fuit or a criminal profecution: for it efteems all other oaths
unneceflary at leaft, and therefore will not punilh the

breach of them (5). For which reafon it is much to be

Leach. 349. But this is only true of confpiracies, the object of
which is to injure by fraud, falfehood, or perjury; for Mr. Bowes
and the others convicted with him were afterwards held to be
competent witnefles by the court of delegates.

(5) Where an oath is required by an act of parliament, but
not in a judicial proceeding, the breach of that oath does not
feem to amount to perjury, unlefs the ftatute enacts that fuch

oatb, when falfe, thall be perjury, or thall fubject the offender to

the penalties of perjury.

It is remarkable that the houfe of commons have no power

to adminifter an oath, except in thofe particular inftances in

which that power is granted to them by exprefs acts of parlia-
ment. It is fuppofed that the reafon they have never obtained

the general authority of adminiftering an oath, is owing to the

jealouly of the upper houfe, which, by fecuring this privilege
to itfelf, prevents the commons from, participating in the judica-
ture of parliament,

WrONGS.

perfon who fwears wilfully, abfolutely, and falfely, in a

§ 3 Inft. 169.

M 3 quef-
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voluntary affidavit in any extrajudicial matter, as is now

too frequent upon every petty occafion: ince it is more

than polible, that by fuch idle oaths a man may frequently

in foro confcientiac, incur the guilt, and at the fame time

evade the temporal penalties of perjury. The perjury
mult alfo be corrupt, (that is, committed malo animo,) wil-

it alfo muft be in fome point material to the queltion in

difpute; for if it only be in fome trifling collateral circum-

Atance, to which no regard is paid, it is no more-penal than
in the voluntary extrajudicial oaths before mentioned (6).
Subornation of perjury is the offence of procuring another

[138 ] to take fuch a falfe oath, as conftitutes perjury in the prin-
cipal. The punithment of perjury and fubornation, at
common law, has been various. It was antiently death;

afterwards banithment, or cutting out the tongue; then fer-
feiture of goods; and now it is fine and imprifonment,
and never more to be capable of bearing teftimonys. But
the ftatute 5 Eliz. c. g., (if the offender be profecuted there-
on,) inflicts the penalty of perpetual infamy, and a fine of

40l. on the fuborner: and in default of payment, impri-

fonment for fix months, and to ftand with both ears nailed
to the pillory. Perjury itfelf is thereby punilhed with fix

months' imprifonment, perpetual infamy, and a fine of 20%.,

or to have both ears nailed to the pillory. But the pro-

fecution is ufually carried on for the offence at common

law; efpecially as, to the penalties before inflifted, the

to order the offender to be fent to the houfe of correction
for a term not exceeding leven years, or to be tranfported
for the fame period; and makes it felony without benefit of

clergy to return or efcape within the time. It has fome-
* 3 Inft. 163.

(6) A man may be indicted for perjury in {wearing that he

believes a fact to be true, which he muit know to be falfe. Leach.

270.
times

Book.IV.

queftioned, how far any magiftrate is juftifiable in taking a

ful, pofitive, and abfolute: not upon furprife, or the like:

ftatute a Geo. II. c. 25. fuperadds a power, for the court
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times been wilhed, that perjury, at leaft upon capital accu-

fations, whereby another's life has been or might have
been deftroyed, was alfo rendered capital, upon a principle
of retaliation; as it is in all cafes by the laws of Francel.
And certainly the odioufnefs of the crime pleads trongly
in behalf of the French law. But it is to be confidered,
that they admit witnefles to be heard only on the fide
of the profecution, and ufe the rack to extort a confellion.
from the accufed. In fuch a conftitution therefore it is.
neceffary to throw the dread of capital punilhment into.

the other fcale, in order to keep in awe the witnefles for

the crown; on whom alone the prifoner's fate depends;

fo naturally does one cruel law beget another. But cor-

famy, are more fuited to the genius of the Englith law:

where the fact is openly difcuffed between witnefles on

both fides, and the evidence for the crown may be contra-

Where in-

deed the death of an innocent perfon has actually been the [ 139 ]

confequence of fuch wilful perjury, it falls within the guilt

of deliberate murder, and deferves an equal punifhment:
which our antient law in fact inflicted". But the mere at-
tempt to deftroy life by other means not being capital, there

is no reafon that an attempt by perjury hould; much leis

that this crime fhould in all judicial cafes be punilhed with

death. For to multiply capital punithments leffens their
effect, when applied to crimes of the deepeft dye; and,
deteftable as perjury is, it is not by any means to be com-
pared with fome other offences, for which only death can
be inflicted; and therefore it feems already (except perhaps
in the inftance of deliberate murder by perjury) very pro-
perly punithed by our prefent law, which has adopted the
opinion of Cicerok, derived from the law of the twelve

i Britton. 6. 5.

17. BRIBERY

Ch. 1o. WrONGS.

poral and pecuniary punilhments, exile and perpetual in-

dieted and difproved by thofe of the prifoner.

tables, « perjuriï poena divina, exitium; humana, dedecus (7)."
# Montefq. Sp. L. b. 29. c. II. * De Leg. 2, 9.

(7) See this fubjeet further difcuffed in p. 196. poft.

M 4
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17. BRiBERy is the next fpecies of offence againit public

jultice; which is when a judge, or other perfon concerned

in the adminiftration of juftice, takes any undue reward to

influence his behaviour in his office!, In the eat it is the

cuftom never to petition any luperior for jultice, not except-

ing their kings, without a prefent. This is calculated for

the genius of defpotic countries; where the true principles

of government are never underftood, and it is imagined that

there is no obligation from the fuperior to the inferior, no

relative duty owing from the governor to the governed. The

Roman law, though it contained many fevere injunêtions

againft bribery, as well for felling a man's vote in the fenate

or other public aflembly, as for the bartering of common

juitice, yet by a ftrange indulgence in one inftance, it tacitly

encouraged this practice; allowing the magiftrate to receive

fmall prefents, provided they did not in the whole exceed

a hundred crowns in the year": not condering the
infinuating nature and gigantic progrels of this vice,

when once admitted. Plato therefore more wifely, in his

L 140 ] ideal republic", orders thofe who take prefents for doing

their duty to be punihed in the fevereft manner: And by

the laws of Athens he that offered was alfo profecuted, as

well as he that received a bribe' In England this offence

of taking bribes is punifhed, in inferior officers, with fine

and imprifonment; and in thofe who offer a bribe, though

Not taken, the fame?. But in judges, efpecially the fupe-

rior ones, it hath been always looked upon as fo heinous an

offence, that the chief jultice Thorpe was hanged for it in

the reign of EdwardIll. By a fatutes a Hen IV. all

judges and officers of the king, conviated of bribery, hall

forfeit treble the bribe, be punited at the king's will, and be

difcharged from the king's fervice for ever. And fome

notable examples have been made in parliament, of perfons

in the higheft ftations, and otherwife very eminent and able,

but contaminated with this fordid vice (8).

1 I Hawk. P. C. 168.
• Ef. 48. 11. 6.
" De Leg. 1. 12.

(8) It was held to be a mifdemeanour to offer a fum of money to
the fift lord of the treafury, for the purpole of obtaining an office

or

Book IV.

• Port. Antigo ho I. C. 23.
P 3 Inft. 147.
• Ibid. 146.
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18. EMBRACeRy is an attempt to influence a jury cor-

ruptly to one fide by promifes, perfuations, entreaties, money,

entertainments, and the like . The punihment for the per-

fon embracing is by fine and imprifonment; and for the

juror lo embraced, if it be by taking money, the punilhment

is (by divers ftatutes of the reign of Edward III.) perpetual

infamy, imprifonment for a year, and forfeiture of the tenfold

value.

19. The falle verdict of jurors, whether occafioned by

embracery or not, was antiently confidered as criminal, and

therefore exemplarily punilhed by attaint in the manner

20. ANotHEr offence of the fame fpecies is the negligence

of public officers, entrufted with the adminiftration of juftice,
as theriffs, coroners, conftables, and the like, which makes
the offender liable to be fined; and in very notorious cafes
will amount to a forfeiture of his office, if it be a beneficial

one'. Alfo the omitting to apprehend perfons offering ftolen [ 141 ]
iron, lead, and other metals to fale, is a mifdemefnor, and

21. THeRe is yet another offence againft public juftice,

which is a crime of deep malignity; and fo much the deeper,

as there are many opportunities of putting it in practice, and

the power and wealth of the offenders may often deter the

injured from a legal profecution. This is the oppreffion and

tyrannical partiality of judges, juftices, and other magiftrates,

• 1 Hawk. P. C. 168.

3 See Vol. III. p. 407, 403.

or appointment under government by his intereft and recom-
mendation. 4 Burr. 2498. For bribery at cleêtions, fee I vol.

p. 179.
Every attempt to commit a crime is a mifdemeanour. See p. 221.

in

formerly inentioned ".

punifhable by a ftated fine, or imprifonment, in purfuance

of the ftatute 29 Geo. II. c. 30.

• x Hawk. P. C.259.

n. I. poff.
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in the adminiftration and under the colour of their office.

However, when profecuted, either by impeachinent in par-

liament, or by information in the court of king's bench,

(according to the rank of the offenders,) it is fure to be

feverely punithed with forfeiture of their offices, (either con-

lequential or immediate,) fines, imprifonment, or other dif-

cretionary cenfure, regulated by the nature and aggravations

of the offence committed (9)-

• 22. LASTLY, extortion is an abufe of public juftice, which

conffts in any officer's unlawfully taking, by colour of his

office, from any man, any money or thing of value, that is

not due to him, or more than is due, or before it is due".

The punifhment is fine and imprifonment, and fometimes a

forfeiture of the office.

" I Hawk. P.C. 170.

(9) For actions and profecutions againft juftices of the peace,

14T Book. IV.

fee 1 vol. p. 354. n. 17.



WRONGS. 142

CHAPTER THE ELEVENTH.

oF. OFFENCES AGAINST THE PUBLIC
PEACE.

WE are next to confider offences again the publicpeace; the confervation of which is intrufted to the
king and his officers, in the manner and for the reafons

which were formerly mentioned at large?. Thefe offences

are either fuch as are an actual breach of the peace; or con-
ftructively fo, by tending to make others break it. Both of

thefe fpecies are alfo either felonious, or not felonious. The

felonious breaches of the peace are trained up to that degree

of malignity by virtue of feveral modern ftatues: and, par-

ticularly,

1. The riotous alembling of twelve perfons, or more, and

not difperfing upon proclamation. This was firft made high

treafon by ftatute 3 & 4 Edw. VI. c. 5., when the king was

a minor, and a change in religion to be effected: but that

itatute was repealed by ftatute I Mar. C. I., among the other

treafons created fince the 25 Edw. Ill.; though the prohibi-

tion was in fubftance re-enacted, with an inferior degree of

fame offence a fingle felony. Thefe ftatutes {pecified and

particularifed the nature of the riots they were meant to fup-

prefs; as, for example, fuch as were fet on foot with inten-

• Vol. I. p. 118.269. 350.

Ch. 11.

punifhment, by ftatute 1 Mar. It. 2. c. 12., which made the

tion
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tion to offer violence to the privy council, or to change the

laws of the kingdom, or for certain other ipecific purpofes :

in which cales, if the perfons were commanded by proclam-

ation to difperfe; and they did not, it was by the ftatute of

Mary made felony, but within the benefit of clergy; and
alfo the fact indemnified the peace officers and their afiftants,
if they killed any of the mob in endeavouring to fupprefs fuch
riot. This was thought a neceflary fecurity in that fangui-
nary reign, when popery was intended to be re-eftablifhed,

[ 143 ] which was likely to produce great difcontents: but at fift it

was made only for a year, and was afterwards continued for

that queen's life. And, by ftatute 1 Eliz. c. 16., when a re-

formation in religion was to be once more attempted, it was

revived and continued during her life alfo; and then expired.

From the acceffion of James the firft to the death of queen

Anne, it was never once thought expedient to revive it: but,

in the firft year of George the firft, it was judged neceflary,

in order to fupport the execution of the act of fettlement, to

renew it, and at one ftroke to make it perpetual, with large

additions. For, whereas the former acts exprefsly defined

and ipecified what thould be accounted a riot, the ftatute

I Geo. I. c. 5. enacts, generally, that if any twelve perfons

are unlawfully aflembled to the difturbance of the peace, and

any one juftice of the peace, heriff, under-heriff, or mayor

of a town, thall think proper to command them by proclam-

ation to difperfe, if they contemn his orders and continue

together for one hour afterwards, fuch contempt hall be

felony without benefit of clergy. And farther, if the reading

of the proclamation be by force oppofed, or the reader be in

any manner wilfully hindered from the reading of it, fuch

oppofers and hinderers are felons without benefit of clergy:
and all pertons to whom fuch proclamation ought to have been
made, and knowing of fuch hindrance, and not difperfing,
are felons without benefit of clergy. There is the like in-
demnifying claufe, in cafe any of the mob be unfortunately
killed in the endeavour to difperfe them: being copied from
the act of queen Mary. And, by a fubfequent claufe of the

new
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new act, if any perfon, fo riotoufly aflembled, begin even

before proclamation to pull down any church, chapel, meet-

without benefit of clergy (1).

2. By ftatute 1 Hen. VII. c. 7, unlawful hunting in any

legal foreft, park, or warren, not being the king's property,

by night, or with painted faces, was declared to be fingle
felony. But now by the ftatute 9 Geo. I. c. 22., to appear
armed in any inclofed foreft or place where deer are ufually
kept, or in any warren for hares or conies, or in any high
road, open heath, common, or down, by day or night, with [ 144 ]

hunt, wound, kill, or fteal any deer, to rob a warren, or to
feal filh, or to procure by gift or promife of reward any
perfon to join them in fuch unlawful act, is felony without
benefit of clergy. I mention thefe offences in this place, not
on account of the damage thereby done to private property,

but of the manner in which that damage is committed:

namely, with the face blacked or with other difguife,

and, being armed with offenfive weapons, to the breach

of the public peace and the terror of his majefty's fub-

3. ALso by the fame Atatute y Geo. I. c. 22., amended by

Itatute 27 Geo. Il. c. 15., knowingly to lend any letter with-

out a name, or with a fictitious name, demanding money,

venifon, or any other valuable thing, or threatening (without

(x) And in another claufe of the fame act, perfons injured

by any buildings being demolifhed by a riotous allembly may re-

cover damages in an action againft the hundred. And it was
determined after the riots in 1780, that the owners of houfes

might recover damages allo for the deftruction of furniture, or

for any injury to their property done at the fame time that

the buildings were demolited, or were in part pulled down.

Doug. 673.

Ch. 11.

ing-houfe, dwelling-houfe, or out-houfes, they fall be felons

faces blacked or otherwife difguifed, or (being fo difguifed) to

jects.

any
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any demand) to kill amy of the king's fubjeets, or to fire their
houfes, out-houfes, barns, or ricks, is made felony without
benefit of clergy (2). This offence was formerly high trea-

4. To pull down or deltroy any lock, fluce, or floodgate,

erected by authority of parliament on a navigable river, is by

c. 20., the offence of deftroying fuch works, or refcuing any
perfon in cuftody for the fame, is made felony without be-
nefit of clergy; and it may be enquired of and tried in any
adjacent county, as if the fact had been therein committed.
By the ftatute 4 Geo. IlI. c. 12., malicioufly to damage or
deftroy any banks, fluices, or other works on fuch navigable
river, to open the floodgates, or otherwife obitruct the na-
vigation, is again made felony, punifhable with tranfport-
ation for feven years. And by the ftatute 7 Geo. III. c. 40.,
(which repeals all former acts relating to turnpikes,) mali-

[ 145 ] cioully to pull down or otherwife deltroy any turnpike-gate
or fence, toll-houfe or weighing-engine thereunto belonging,
erected by authority of parliament, or to refcue any perfon
in cuftody for the fame, is made felony without benefit of
clergy; and the indiatment may be enquired of and tried in
any adjacent county (4). The remaining offences againft

(2) The words of thefe itatutes are, hall knowingly fend,
and therefore it has been determined if the writer of a threat-
ening letter delivers it himlelf, he is not guilty of felony.
Leach, 35%.

tinuances, was fuffered to expire in 1748.

(4) The ftatute of y Geo. III. c. 40. is repealed by the

13 Geo. III, c. 84., by which the offence delcribed in the former

ftatute is made felony; punihable at the difcretion of the court

by tranfportation for feven years, or imprifonment for any time

not exceeding thrce years.

And this is extended by the 21 Geo. III. c. 20. to all acts fub-

fequent to the 13 Geo. III., which had bees, or hould in future

Book IV.

fon by the ftatute 8 Hen. V. с. б.

itatute 1 Geo. Il. it. 2. C. 19. made felony, punilhable with
traniportation for leven years (3). By the itatute & Geo..

(3) This ftatute of 1 Geo. II. ft.z. c. 19. after feveral con-
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the public pease are merely mifdemefnors, and no felo-

5. AFFRays (from affraier, to terrify) are the fighting of

two or more perfons in fome public place, to the terror of

his majefty's fubjects: for, if the fighting be in private, it is

private perfon prefent, who is juitifiable in endeavouring to

part the combatants, whatever confequence may enfue. But

more elpecially the conftable, or other fimilar officer, how-

ever denominated, is bound to keep the peace; and to that

prehend the affrayers; and may either carry them• before a

juftice, or imprifon them by his own authority for a conve-

nient fpace till the heat is over; and may then perhaps alfo

make them find fureties for the peace". The punithment of

common affrays is by fine and imprifonment; the meafure of

which muft be regulated by the circumitances of the cafe:
for, where there is any material aggravation, the punilhment
proportionably increales. As where two perfons coolly and

deliberately engage in a duel; this being attended with an

apparent intention and danger of murder, and being a high
contempt of the juftice of the nation, is a ftrong aggravation

of the affray, though no mifchief has actually enfued * An-

other aggravation is, when thereby the officers of juftice are

difturbed in the due execution of their office: or where a
refpect to the particular place ought to refrain and regulate
men's behaviour, more than in common ones; as in the
king's court, and the like. And upon the fame account alfo [146 ]
all affrays in a church or church-yard are efteemed very
heinous offences, as being indignities to him to whofe fervice

• I Hawk. P. C. 137.

be, pafled for amending and repairing any particular turnpike-road
in England.

Ch. 11. WrONGS.

nies; as,

no offray but an affoult. Affrays may be fuppreffed by any

purpole may break open doors to fuppreis an affray, or ap-

b I Hawk. P.C. 134-
• Ibi1. 136. • Ibid. I38.

thofe
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thofe places are confecrated. Therefore mere quarrelfome

words, which are neither an affray nor an offence in any

other place, are penal here. For it is enacted by ftatute

5 & 6 Edw. VI. c. 4., that if any perfon thall, by words

only, quarrel, chide, or brawl, in a church or church-yard,

the ordinary thall fufpend him, if a layman, ab ingroffu

ecclefae; and, if a clerk in orders, from the miniftration

of his office during pleafure. And if any perfon in fuch

church or church-yard proceeds to fmite or lay violent

hands upon another, he thall be excommunicated ipfo

facto; or if he trikes him with a weapon, or draws
any weapon with intent to ftrike, he hall, befides excom-

munication, (being convicted by a jury,) have one of his

ears cut off: or, having no ears, be branded with the
letter F in his cheek. Two perfons may be guilty of an

6. RIots, routs, and unlawful aflemblies, muft have three
pertons at leaft to conftitute them. An unlawful affembly is

when three or more do affemble themfelves together to do

an unlawful act, as to pull down inclofures, to deftroy a

warren or the game therein; and part without doing it, or

making any motion towards it. A rout is where three or

more meet to do an unlawful act upon a common quarrel,

as forcibly breaking down fences upon a right claimed

of common or of way: and make fome advances to-
wards its. A riot is where three or more actually do

an unlawful act of violence, either with or without a

common caufe or quarrel; as if they beat a man; or

hunt and kill game in another's park, chafe, warren, or

liberty; or do any other unlawful act with force and

violence; or even do a lawful act, as removing a nui-

fance, in a violent and tumultuous manner. The pu-
nihment of unlawful affemblies, if to the number of

[ 147] twelve, we have juft now feen, may be capital, accord-

146 Book IV.

affray : but,

' 3 Inft. 176.

• Bro. Abr. to Riot. 4.5.
" 3 Inft. 126.

ing
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ing to the circumftances that attend it; but, from the
number of three to eleven, is by fine and imprifonment
only. The fame is the cafe in riots and routs by the com-
mon law; to which the pillory in very enormous cafes
has been fometimes fuperadded. And by the ftatute
13 Hen. IV. c. 7. any two jultices, together with the
heriff or under-heriff of the county, may come with the

affembly, or rout, arreft the rioters, and record upon the
ipot the nature and circumftances of the whole tranf-
action; which record alone fhall be a fufficient convic-

tion of the offenders. In the interpretation of which fta-
tute it hath been holden, that all perfons, noblemen, and
others, except women, clergymen, perfonsdecrepit, and
infants. under fifteen, are bound to attend the juftices
in fupprefling a riot, upon pain of fine and imprilon-
ment; and that any battery, wounding, or killing the
rioters, that may happen in fupprefling the riot, is jufti-
fiable. So that our antient law, previous to the modern
riot act, leems pretty well to have guarded againft vio-
lent breach of the public peace; efpecially as any riotous
aflembly on a public or general account, as to redrefs
grievances or pull down all inclofures, and alfo refifting
the king's forces if fent to keep the peace, may amount
to overt acts of high treafon, by levying war againft the
king..

7. Nearly related to this head of riots is the offence of

tumultuous petitioning; which was carried to an enormous

height in the times preceding the grand rebellion. Where-
fore by ftatute 13 Car. Il. ft. 1. c. 5. it is enacted, that
not more than twenty names hall be figned to any pe-
tition to the king or either houfe of parliament, for
any alteration of matters eftablifhed by law in church
or itate; unlefs the contents thereof be previouly ap-
proved, in the country, by three juftices, or the ma-

Ch. 11.

poe comitatus, if need be, and fuppreis any fuch riot,

• I Hawk. P. C. 159.

VoL. IV.

¿ 1 Hal. P. C. 495. a Hal. P. C. Iós.

N jority
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jority of the grand jury at the allifes or quarter-lefions;
and, in London, by the lord mayor, aldermen, and com-

[ 148] mon council*, and that no petition hall be delivered by a
company of more than ten perfons; on pain in either cafe
of incurring a penalty not exceeding 100l. and three months

8. An eighth offence againft the public peace is that of a
forcible entry or detainer; which is committed by violently
taking or keeping poffeffion of lands and tenements, with
menaces, force, and arms, and without the authority of law.
This was formerly allowable to every perfon diffeiled, or
turned out of poffeffion, unlefs his entry was taken away or
barred by his own neglect, or other circumftances; which
were explained more at large in a former volume!. But
this being found very prejudicial to the public peace, it

fons from the ufe of fuch violent methods, evenof doing
themfelves juftice; and much more if they have no jultice
in their claim. So that the entry now allowed by law
is a peaceable one; that forbidden is fuch as is carried
on and maintained with force, with violence, and un-

all forcible entries are punifhed with imprifonment and

ranfom at the king's will. And by the feveral ftatutes of

15 Ric. II. c. 2., 8 Hen. VI. c. 9., 31 Eliz. c. 11., and

21 Jac. I. c. 15. upon any forcible entry, or forcible de-

tainer after peaceable entry, into any lands, or benefices of
the church, one or more juftices of the peace, taking

fufficient power of the county, may go to the place, and

there record the force upon his own view, as in cale

of riots; and upon fuch conviction may commit the of-

fender to gol, till he makes fine and ranfom to the

king. And moreover the jultice or jultices have power.

others) why die corporation of lon.

'See Vol. Ill. pag. 174, Sic.

token the lead in pention: do parlia-

to

PUDLIC Book IV.

imprifoument.

was thought neceflary by feveral ftatutes to reftrain all per-

ufual weapons. By the itatute 5 Ric. II. ft. I. C. 8.

* This may lie one recfon (among ment for the alteration of auy efta-
blithed law.

don has, finio the reforation, musily

in & Hawk. P. C. 141.
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so tummon a jury to try the forcible entry or detainer

complained of: and, if the fame be found by that jury,

then, befides the fine on the offender, the juftices fhall

make reftitution by the theriff of the poffeffion, without

inquiring into the merits of the title; for the force is the

only thing to be tried, punithed, and remedied by them :

and the fame may be done by indictment at the general fef-

fions. But this provifion does not extend to fuch as endea-

vour to maintain poffeffion by force, where they themfelves,

or their anceftors, have been in the peaceable enjoyment [149 ]

of the lands and tenements, for three years immediately

preceding".

9. The offence of riding or going armed, with dangerous

or unufual weapons, is a crime againit the public peace,

by terrifying the good people of the land; and is particu-
Jarly prohibited by the ftatute of Northampton, 2 Edw. III.
c. 3. upon pain of forfeiture of the arms, and imprifonment
during the king's pleafure: in like manner, as by the laws
of Solon, every Athenian was finable who walked about the
city in armour°.

10. SpReaDiNg falfe news, to make difcord between the

cing and nobility, or concerning any great man of the realm,

is punithable by common law? with fine and imprifonment;

which is confirmed by ftatutes Weitm. 1. 3 Edw. I. c-34-s

II. False and pretended prophecies, with intent to dif
turb the peace, are equally unlawful, and more penal;
as they raife enthufiaftic jealoufies in the people, and
terrify them with imaginary fears. They are therefore
punilhed by our law, upon the fame principle that fpread-

• Holding over by force, where detainer. (Cro. Jac. 199.)
the tenant's title was-under a leafe, • Port, Antiq. b. I. c. 26.
now expired, is faid to be a forcible

Ch. 11.

2 Ric. II. At. 1. C. 5., and 12 Ric. II. c. 11.

$ 2 Inft. 226. 3 Inf, 198.

N 2 ing
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ing of public news of any kind, without communicating
it firft to the magiftrate, was prohibited by the antient
Gauls". Such falfe and pretended prophecies were pu-
nilhed capitally by ftatute 1 Edw. VI. c. 12. which was
repealed in the reign of queen Mary. And now by the
ftatute 5 Eliz. c. 15- the penalty for the firft offence is a
fine of ten pounds and one year's imprifonment; for the fe-
cond, forfeiture of all goods and chattels, and imprifonment
during life.

[150]12. Besides actual breaches of the peace, any thing that
tends to provoke or excite others to break it, is an offence of
the fame denomination. Therefore challenges to fight, either
by word or letter, or to be the bearer of fuch challenge, are
punifhable by fine and imprifonment, according to the cir-
cumftances of the offence'. If this challenge ariles on ac-
count of any money won at gaming, or if any affault or aftray
happen upon fuch account, the offender by ftatute 9 Ann.
c. 14. hall forfeit all his goods to the crown, and fuffer two
years imprifonment (4)-

2" Habent legibus fantum, fi quis "falfis rumoribus terreri, et ad facinus
"quid de republica o finitimis rumore out « impelli, et de fummis rebus confilium
"fama acceperit, uti ad magitratum de" capere cognitum efi." Cal. de bell.

"ferat, neve cum alio communicet: quod Gall. lib. 6. cap.19.
"Jaepe borines temerarios atque imperitos 51 Hawk. P.C. 135.138.

(4) See the reafon, why a challenge to fight, though there be
no duel or combat, is a mildemeanour, explained p. 221. n. 1.
poll.

The 9 Ann. c. 14. f.8. enacts, that if any perton fhall affaul:
and beat another, or challenge or provoke him to fight, upon ac-
count of any money won by gaming, he hall forfeit all his per-
fonal eftate and hall be imprifoned two years. This offence may
be committed at any time after the playing, by which the money
is won.See Darley's cale, in which this fentence was pronounced.
4 Eaf, 174.

13. OF
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13. OF a nature very fimilar to challenges are libels, libelli

famofi, which, taken in their largeft and moft extenfive fenfe,

fignify any writings, pictures, or the like, of an immoral

or illegal tendency; but, in the lenfe under which we are
now to confider them, are malicious defamations of any

perfon, and efpecially a magiltrate, made public by either

printing, writing, figns, or pictures, in order to provoke

him to wrath, or expofe him to public hatred, contempt,

and ridicule% The direct tendency of thefe libels is the

breach of the public peace, by ftirring up the objects of

them to revenge, and perhaps to bloodied. The commu-

nication of a libel to any one perfon is a publication in the
eye of the law': and therefore the fending an abufive
private letter to a man is' as much a libel as if it were

openly printed, for it equally tends to a breach of the

peace". For the fame reafon it is immaterial with refpect

to the eflence of a libel, whether the matter of it be true

or falfe"; fince the provocation, and not the falfity, is the

thing to be punifhed "criminally: though, doubtlefs, the
falfhood of it may aggravate it's guilt, and enhance it's pu-
nihment (5). In a civil action, we may remember, a libel

= I Hawk. P. C. 193- 215- Poph. 139. 1 Hawk. P. C. 195.
* Moor. 813- r Moor. 62% 5 Rep. 125. 11 Mod.

1 2, Brown. 151. 12 Rep. 35. Hob. 99.

(5) The words of Lord Mansfield, " the greater truth, the
" greater libel;" which his enemies wilhed with much eagernels
to convert to the prejudice of that noble peer's reputation as a
judge, were founded in principle and fupported by very antient
authority.

Lord Coke has faid, that the greater appearance there is of
truth in any malicious invective, fo much the more provoking it

Where truth is a greater provocation than falfehood, and there-
fore has a greater tendency to produce a breach of the public
peace, then it is certainly true that the greater truth, the greater

Tac. Ann. 15. c. 68.

Ch.11.

«js." 5 Go.125.

libel. Afperis facelüis inlufus, que ubi multum es vero trasere,
acrem fui memoriam relinquunt.

N 3 muft
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muft appear to be falfe, as well as fcandalous *; for, if the

charge be true, the plaintiff has received no private injury,

and has no ground to demand a compenfation for himfelf,

[ 151 ] whatever offence it may be againft the public peace: and

therefore, upon a civil action, the truth of the accufation

may be pleaded in bar of the fuit. But, in a criminal profe-

cution, the tendency which all libels have to create animo-

fities, and to difturb the public peace, is the whole that the

law confiders. And therefore, in fuch profecutions, the

only points to be enquired into are, firt, the making of

publifhing of the book or writing: and, fecondly, whether
the matter be criminal: and, if both thele points are againft
the defendant, the offence againft the public is complete.
The punithment of fuch libellers, for either making, repeat-
ing, printing, or publifhing the libel, is fine, and fuch cor-
poral punithment as the court in its difcretion thall infict;
regarding the quantity of the offence, and the quality of the
offender 6). By the law of the twelve tables at Rome,

* See Vol. Ill. pag. 125-

(6) Though it has been held, at leaft for thele two cen-
turies, that the truth of a libel is no jultification in a crimi-
nal profecution, yet in many inftances it is confidered an exte-
nuation of the offence; and the court of King's Bench has laid
down this general rule, six. that it will not grant an inform-

ation for a libel, unlefs the profecutor, who applies for it, makes

an affidavit, alerting, directly and pointedly, that he is innocent

of the charge imputed to him. But this rule may be difpenfed

with, if the perfon libelled refides abroad, or if the imputations

of the libel are general and indefinite, or if it is a charge againf

the profecutor for language which he has held in parliament.

Doug. 271-372.
It had frequently been determined by the court of King's

Bench, that the only queltions for the confideration of the

jury, in criminal profecutions for libels, were the fact of pub-

lication, and the truth of the innuendos, that is, the truth

of the meaning and fenfe of the pallages of the libel, as

Rated and averred in the record, and that the judge or court

alone

BooK IV.

* 1 Hawk. P. C. 196.
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libels, which affected the reputation of another, were made

a capital offence: but, before the reign of Augultus, the pu-

alone were competent to determine whether the fubject of

the publication was or was not a libel. See the cafe of

the Dean of St. Afaph, 3 T. R. 428. But the legality of
this doctrine having been much controverted, the 32 Geo. III.

ing the functions of juries in cafes of libels. And it declares
and enacts, that on every trial of an indictment or information
for a libel, the jury may give a general verdict of guilty, or
not guilty, upon the whole matter in iffue, and hall not be re-
quired or directed by the judge to find the defendant guilty,
merely on the proof of the publication of the paper charged
to be a libel, and of the fenfe afcribed to it in the record.
But the ftatute provides, that the judge may give his opinion
to the jury refpecting the matter in iflue, and the jury may at
their diferetion, as in other cafes, find a fpecial verdict, and the
defendant, if convicted, may move the court, as before the fatute,
in arrelt of judgment.

A perfon may be punifhed for a libel reflecting on the memory
and character of the dead, but it muft be alleged, and proved to
the fatisfaction of the jury, that the author intended by the pub-
lication to bring dilhonour and contempt on the relations and de-

It is not a libel to publith a correct copy of the reports or re-

folutions of the two houfes of parliament, or a true account of

the proceedings of a court of jultice. " For though," as Mr.

Juttice Lawrence has well obferved, " the publication of fuch

" proceedings may be to the difadvantage of the particular indi-

" vidual concerned, yet it is of valt importance to the

" public that the proceedings of courts of juftice fhould be
" univerfally known. The general advantage to the country in
" having thele proceedings made public, more thai counter-
« balances the inconveniences to the private perfons, whole con-
"duct may be the fubject of fuch proceedings." R.v. Wright,
81.2.293.

But this will not apply to the publication of part of a trial,
before it is finally concluded; for that might enable the friends of
the parties to pervert the juftice of the court by the fabrication of
evidence, and other impure practices.

Nor

c. Go. was paffed, intituled, An act to remove doubls relpedt.

{cendants of the deceafed. 4 T. R. 126.

N4
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nihment became corporal only%. Under the emperor Va-

lentinian it was again made capital, not only to write, but
to publifh, or even to omit deftroying them.. Our law, in
this and many other refpects, correfponds rather with the

i God. 9.36.

Nor ought it to extend to the publication of trials, where

indecent evidence muft from neceffity be introduced; for it

would be in vain to turn women and children out of court, if

they are afterwards permitted to read what has paffed in their

Lord Hardwicke has declared that any publications, which
hall prejudice the world with regard to the merits of a caufe be-
fore it is heard, is a contempt of the court, in which the caufe is
pending; and he committed upon a fummary motion only the
parties who had been guilty of luch a publication. 2 Atk. 472.

premature publications upon lubjects, which may be tried by a
jury.

The fale of the libel by a fervant in a lhop, is primá facie
evidence of publication in a profecution againft the mafter, and
is fufficient for conviction, unlefs contradicted by contrary evi-

dence, fhewing that he was not privy, nor in any degree aflent-

ing to it. Ibid, and 5 Burr. 2686. When a perfon is brought

to receive judgment for a libel, his conduct, fublequent to his

conviltion, may be taken into confideration either by way of ag-
gravation or mitigation of the punilment. 3 7: R.432. And
when Johnfon the bookfeller was brought up for judgment
for having publifed a feditious libel, the Attorney-General
produced an affidavit that the defendant after his conviêtion had
publithed the fame libel in the Analytical Review. M. T. 1798.

An information or an indictment need not ftate that the libel
is falfe, or that the offence was committed by force and arms.

Hanging up, or buning, an effigy with intent to expofe fome
particular perfon to ridicule and contempt, is an offence of the

fame nature as a libel, and has frequently been punilhed with great

but proper feverity.

middle

Book IV.

_- Quinetiam les
Poenaque lata, malo quae nollet carmine quenguam
Diferibi: - - vertere modum formidine fuftis. Hor. ad Aug. 75=.

abfence.

The reafon muft be much ftronger for fupprelling partial and

7T. R. 4.
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middle age of Roman jurifprudence, when liberty, learning,

and humanity, were in their full vigour, than with the cruel

edicts that were eftablithed in the dark and tyrannical ages

of the antient decemviri, or the later emperors.

In this and the other inftances which we have lately con-

Englith law, fome with a greater, others with a leis degree
of feverity; the liberty of the prefs, properly underfood, is
by no means infringed or violated.The liberty of the prefs
is indeed effential to the nature of a free ftate; but this con-
fifts in laying no previous refraints upon publications, and
not in freedom from cenfure for criminal matter when pub-
lifhed. Every freeman has an undoubted right to lay what [. 152]
fentiments he pleafes before the public: to forbid this, is to
deltroy the freedom of the prefs: but if he publithes what
is improper, mifchievous, or illegal, he muft take the confe-
quence of his own temerity. To fubject the prefs to the
reftrictive power of a licenfer, as was formerly done, both
before and fince the revolution", is to fubject all freedom

a The art of printing, foon after it's 44. 134. ii. 88. 230.) illued their or-
introduction, was looked upon (as well dinances for that purpofe, founded
in Englandas in other countries) as principally on the ftarchamber decree
merely a matter of fare, and fubject of 1637. In 1662 was palled the ita-
to the cuërcion of the crown. It was tute 13 & 14 Car. lI. c. 33., which
thercfore regulated with us by the (with fome few alterations) was copied
king's proclamations, probibitions, from the parliamentary ordinances.
charters of privileges and of licence, This act expired in 1679, but was re-
and finally by the decrees of the court vivedby ftatute I Jac.I. c. 17. aud
of farchamber; which limited the continued till 1692e It was then con-
number of printers, and of prefles tinued for two years longer by ftatute
which each hould employ, and pro- 4 W. & M. c. 24. but though frequent
hibited new publications, unleis previ- attempts were made by the govern-
oully approved by proper licenfers. ment to revive it, in the fubfequent
On the demolition of this odious ju- part of the reign (Com. Journ. II Feb.
ridiction in 1641, the long parliament 1694. 26 Nov. 1695. 22 OEt. 1696.
of Charles I. alter their rupture with 9 Feb. 1697. 31 Jan. 1698.) yet the
that prince, affumed the fame powers parliament refifted it fo ftrongly that
as the ftarchamber exercifed with re- it finally expired, and the prefs became
Spect to the licenfing of books; and in properly free, in 1694; and has ever

• 1643, 1647, 1649, and 1652, (Scobell. i, fince fo continued.
of
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fidered, where blafphemous, immoral, treafonable, ichilma-

tical, feditious, or fcandalous libels are punifhed by the



152 PUBLIC

of fentiment to the prejudices of one man, and make him

the arbitrary and infallible judge of all controverted points
in learning, religion, and government. But to punith (as
the law does at prefent) any dangerous or offenfive writings,
which, when publifhed, fhall on a fair and impartial trial
be adjudged of a pernicious tendency, is neceflary for the
prefervation of peace and good order, of government and
religion, the only folid foundations of civil liberty. Thus
the will of individuals is ftill left free; the abufe only of
that free will is the object of legal punifhment. Neither
is any refraint hereby laid upon freedom of thought or
inquiry: liberty of private fentiment is ftill left; the dif-
feminating, or making public, of bad fentiments, deftruc-

[153] tive of the ends of fociety, is the crime which fociety
corrects. A man (lays a fine writer on this fubject) may
be allowed to keep poilons in his clofet, but not publicly
to vend them as cordials. And to this we may add, that
the only plaufible argument heretofore ufed for the re-
training the jult freedom of the prefs, " that it was ne-
"cellary to prevent the daily abufe of it," will entirely

of the laws) that the prefs cannot be abufed to any bad
purpole, without incurring a fuitable punifhment: whereas
it never can be ufed to any good one, when under the
controul of an infpector. So true it will be found, that
to cenfure the licentioufnels, is to maintain the liberty of

(7) To this chapter it will be proper to annes
of an important act of parliament paffed to fecure the public

peace, viz. the 39th Geo. III. c. 79. the preamble of which

Ítates: « Whereas a traitorous confpiracy has long been carried

" on, in conjunction with the perfons from time to time exer-

" cifing the powers of government in France, to overturn the
" laws, conftitution, and government, and every exiling eftab-
" lithment, civil and ecclefialtical, both in Great Britain and
" Ireland, and to diflolve the connection between the two king-

doms, fo necellary to the fecurity and profperity of both :
12 " And

Book IV.

lofe it's force, when it is thewn (by a feafonable exestion

the prefs (7).

the fubftance
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" And whereas, in purfuance of fuch defign, and in order to
" carry the fame into effect, divers focieties have been of late

years inftituted in this kingdom, and in the kingdom of Ire-

" land, of a new and dangerous nature, inconfillent with public

" tranquillity and with the exiftence of regular government, par-
« ticularly certain focieties calling themfelves Societies of United

 men, and the London Correfponding Society: And whereas

"the members of many of fuch focieties have taken unlawful

oaths and engagements of fidelity and fecrecy, and uled lecret

« figns, and appointed committees, fecretaries, and other officers,

" in a fecret manner; and many of fuch focieties are compofed

" of different divifions, branches, or parts, which communicate
" with each other by fecretaries, delegates, or otherwife; and by
« means thereof maintain an influence over large bodies of men,

and delude many ignorant and unwary perfons into the com-
" million of acts highly criminal;" it therefore enacts, that all
thefe and other correfponding focieties fhould be utterly lup.
prefled and prohibited, as being unlawful combinations and con-

And alfo every fociety of which the members hall, according
to the rules of the fociety, be required to take an illegal oath, or
an oath not authorized by law, or fhall fubfcribe or affent to any
teft or declaration not required by law, or where the names of the
members, or where the committees or prefidents chofeu, are not
known to the fociety at large ; and every fociety which fhall confift

of different parts either acting feparately or having feparate pre-

fidents or other officers, thall be deemed unlawful combinations

and confederacies; and every perfon who fhall become a member

of fuch a fociety, or who fhall correfpond with them, or fall aid

or fupport them with money or otherwife, hall be guilty of an

unlawful combination and confederacy.

This does not extend to a declaration fubfcribed to by a fociety,

which declaration hall be approved by two juftices and afterwards

confirmed at the quarter feffions, nor to perfons who (hall ceafe

to act as members of fuch focieties after the pafling of the act,

But two members thall
certify, and upon oath, that their fociety has been ufually held
as a lodge of free mafons, in conformity to the rules of free
malons in this kingdom; which certificate, and alfo an account of

its place and times of meeting, and the names of all its members,

hall be regiftered with the clerk of the peace; and the juftices at

the

• Englihmen, United Scotchmen, United Britons, United Irifh-

federacies.

nor to eftablifhed lodges of free malons.
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the fellions, upon complaint made to them upon oath by any cre-

dible perfon that fuch fuciety is likely to be injurious to the public
peace and good order, may direct that the meetings of fuch lodge

Perlons offending againit this itatute may be proceeded againft
either in a fummary way before one juftice, or more, who may
either fine the offender 201. or imprifon him three calendar months,
or they may be prolecuted by indictment, and upon conviction
the court may tranfport for feven years, or imprifon for any time,
not exceeding two years.

The juftices in a fummary conviction may mitigate the punith-
ment to one third. If any perfon hall permit the meeting of any
illegal fociety in his houfe, he hall forfeit 51. for the firit offence,

and for the fecond he thall be punifhable as a member. And two

juftices, upon evidence on oath that any meeting has been held

for a feditious purpole in a public houfe, may declare the licence

forfeited, and from the day of fuch declaration the licence is void

and determined, and the owner of the houfe will be afterwards

fubject to penalties accordingly.

And becaule many places were open for lectures and debates

of a feditious and immoral nature, and other places ufed for
feditious and immoral purpofes under pretence of reading books,
pamphlets, newfpapers, or other publications, it is enacted, that
all fuch places where, under any pretence, money hall be received

for any time not more than one year by two juftices; which
licence may be revoked by the juftices at the quarter feltions.
Every alehoufe thall be deemed licenled for reading publications ;
but upon evidence that publications of a feditious or immoral na-
ture are ufually dittributed in order to be read there, tivo juitices
may declare the licence void.

The act then fates that thefe focieties had publifhed in great

quantities, papers of an irreligious, trealonable, and feditious

nature, and had difperfed them among the lower claffes of the

community, either gratis or at very low prices, and with an ac-

tivity and profufion beyond all former example, and that it was

highly important to the public peace that it fhould in future be
known by whom any fuch papers hall be printed; it therefore

enacts, that every perfon having any printing-prefs, or types for

printing, and every perion carrying on the bufinefs of a letter-

founder, or maker or feller of types for printing, or of printing-

BooK IV.

be difcontinued.

for admiffion, hall be confidered as diforderly houfes, under the

3б Geo. III. c. 8. (lee ante, p. 88. n. 9.) unlefs they are licenfed

prefles,
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prefles, hall give notice thereof to the clerk of the peace, who

of tate; perfons omitting to give the notice required hall

forfeit 20l.
And every perlon who thall fell types or printing-preites hall

keep an account of all perfons to whom they thall be fold, and

hall produce fuch an account at any time to any juitice of the

peace requiring the fame, on a penalty of 20%.

The printer hall print upon the front of every paper; which is

printed on one fide only, and upon the firit and laft leaves of

every publication which contains more than one leaf, his name

and place of abode, and in cale of omiffion thall forfeit for every

copy publilhed 20%.; and every perfon who prints for profit hall

keep one copy of every paper fo printed, on which hall be written

or printed the name and place of abode of the perfon by whom

fuch printer hall be employed, and hall produce the fame to any
juftice of the peace who within the fpace of fix months hall

require to fee the fame, and upon neglect or refufal hall for-

Any perfon may apprehend thole who are publifhing papers

without the name and abode of the printer, and may convey them,

or deliver them to a conftable to convey, to a magiftrate to be ex-

amined; and a peace officer, by a warrant from a juttice of the
peace, may enter any houfe or room to fearch for any printing-
prefs or types fufpected to be kept or ufed without the notice re-

quired by the act, and to feize and carry them away, together

with all printed papers found in fuch houfe or room.

"By the 38 Geo. III. c. 78. the editors of newfpapers are put

under various regulations, by which they may be more eafily.

brought to punihment for any feditious or milchievous pub-

lication.

$53

hall tranfmit a copy to one of his majefty's principal fecretaries

feit 201.



CHAPTER THE TWELFTH.

oF OFFENCES AGAINST PUBLIC
TRADE.

OFFENCES again public trade, like thofe of the pre-
ceding claffes, are either felonious, or not felonious.

Of the firft fort are,

1. Owling, fo called from its being ufually carried on in
the night, which is the offence of tranfporting wool or theep
out of this kingdom, to the detriment of its faple manufac-
ture. This was forbidden at common law a, and more par-
ticularly by ftatute 11 Edw. III. c. 1. when the importance of
our woollen manufacture was firft attended to ; and there are
now many later ftatutes relating to this offence, the moft
uleful and principal of which are thoe enacted in the reign
of queen Elizabeth, and fince. The ftatute 8 Eliz. c. 3.
makes the tranfportation of live theep, or embarking them
on board any fhip, for the firft offence forfeiture of goods,
and imprifonment for a year, and that at the end of the year

the left hand fhall be cut off in fome public market, and
thall be there nailed up in the openeft place; and the fecond
offence is felony. The tatutes 12 Car. II. C. 32. and 7 8 8
W. III. c. 28. make the exportation of wool, fheep, or ful-
ler's earth, liable to pecuniary penalties, and the forfeiture
of the intereft of the thip and cargo by the owners, if privy,
and confifcation of goods, and three years imprifonment
to the malter and all the mariners. And the ftatute
4 Geo. I, c. 11. (amended and farther enforced by 12 Geo. II.

154 PusrIC Book IV.

¿ Mir. c. I. § 3.
c. 21.
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feven years, if the penalties be not paid (1).

2. Smuggling, or the offence of importing goods without

paying the duties impoled thereon by the laws of the cuftoms
and excife, is an offence generally connected and carried on [*55 ]
hand in hand with the former.This is refrained by a
great variety of ftatutes, which inflict pecuniary penalties and
feifure of the goods for clandeftine muggling; and affix
the guilt of felony, with tranfportation for leven years, upon

(x) By the 28 Geo. III. c. 38. all the former ftatutes refpecting
the exportation of theep and wool are repealed, and an inhnite
variety of regulations and reftriftions upon the fubject is confoli.
dated in that ftatute, which it behoves the dealers in, and carriers
of, wool to pay particular attention to. It is given almoft at
length in the 4th vol. of Burn, tit. Woollen Manufacture, c. II.
but as it contains near one hundred long claufes, it is impoffible to
give any adequate reprefentation of it in an abridgment. The prin-
cipal prohibitions are, that if any perfon hall fend or receive any

theep on board a fhip or veflel, to be carried out of the kingdom,

the theep and veflel are both forfeited, and the perfon fo offending

thail forfeit 3l. for every fheep, and thall fuffer folitary imprifon-

ment for three months. But wether heep, by a licence from the

collector of the cultoms, may be taken on board for the ufe of the

hip's company. And every perfon, who thall export out of the
kingdom, any wool, or woollen articlis flightly made up, fo as
eafily to be reduced to wool again, or any fuller's earth, or tobacco-
pipe clay, and every carrier, hip-owner, commander, mariner, or
other perfon, who hall knowingly affift in exporting, or in at-
tempting to export, thefe articles, hall forfeit 3s. for every pound

weight, or the fum of gol. in the whole, at the election of the pro-

lecutor, and hall alfo fuffer folitary imprifonment for three months.

But wool may be carried coaltwife upon being duly entered, and

fecurity being given, according to the directions of the ftatute,

to the officer of the port from whence the fame fhall be conveyed.

And the owners of heep, which are horn within five miles of the

fea, or within ten miles in Kent and Suflex, cannot remove the
wool without giving notice to the officer of the neareft port, as
directed by the ftatute:

Ch. 12:

c. 21. and 19 Geo. II. c. 34.) makes it tranfportation for
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more open, daring, and avowed practices: but the laft of
them, 19 Geo. Il. c. 34. is for the purpofe infar omnium; for
it makes all forcible acts of muggling, carried on in defiance
of the laws, or even in difguife to evade them, felony without
benefit of clergy: enacting, that if three or more perfons thall
aflemble, with fire-arms or other offenfive weapons, to affilt
in the illegal exportation or importation of goods, or in refcu-
ing the fame after feifure, or in refcuing offenders in cultody
for fuch offences; or thall pals with fuch goods in difguife;
or thall wound, fhoot at, or affault any officers of the revenue
when in the execution of their duty; fuch perfons fhall be
felons without the benefit of clergy. As to that branch of

the ftatute, which required any perfon, charged upon oath as

a muggler, under pain of death, to furrender himielf upon

proclamation, it feems to be expired; as the fubfequent fta-

rutes', which continue the original act to the prefent time,

do in terms continue only fo much of the faid act as relates

to the punifoment of the offenders, and not to the extraordi-
nary method of apprehending or caufing them to furrender :
and for offences of this pofitive fpecies, where punifhment

which by impofing high duties on commodities increafe the
temptation to evade them, we cannot furely be too cautious
in inflicting the penalty of death (2).

• See Vol. I. pag. 317. Beccar.

(2) But the 19 Geo. III. c. 6g. fec. 23. has expresly declared

that the method of apprehending the offenders defcribed in the

19 Geo. II. c. 34. and of caufing them to furrender, is continued
by all the ftatutes, which have continued the 19 Geo. II. C-37.
and it is alfo recited at length in the 24 Geo. III, feff. 2. c-47.
and is there directed to be enforced for procuring the apprehending
of the capital felons defcribed by that ftatute, who are perfons
who hall malicioully (hoot into any hip or boat, or at any cuftom-
houfe officer or his affiftant, in the execution of his duty, either on
hore, or within four leagues of it..

It is equivalent to any attainder or outlawry, and is thus de.
feribed. When any perfon hall be charged with any of the faid of-

I 55 BooK IV.

(though neceffary) is rendered fo by the laws themfelves,

b Stat. 26 Geo. I.c-32, 32 Geo. II.

c. 18. 4 Goo, Ill. c. 12. c. 33.

I 1 sences,



Ch. 12. WRONGS. 156

3. AnoTHer offence againft public trade is fraudulent

bankruptcy, which was fufficiently fpoken of in a former
volumed; I fhall therefore now barely mention the feveral
fpecies of fraud taken notice of by the ftatute law; wiz. the
bankrupt's neglect of furrendering himfelf to his creditors;
his non-conformity to the directions of the feveral ftatutes ;
his concealing or embezzling his effects to the value of 201.;
and his withholding any books or writings with intent to de-
fraud his creditors: all which the policy of our commercial
country has made felony without benefit of clergy®. And
indeed it is allowed by fuch as are the moft averfe to the in-

fliêtion of capital punithment, that the offence of fraudulent

bankruptcy, being an atrocious [pecies of the crimen falf, ought

to be put upon a level with thofe of forgery and falffying the

coin'. And, even without actual fraud, if the bankrupt can-

• See Vol. IT. pag. 481, 482.

fences before a jultice of the peace, by information on oath, the

juftice thall certify the fame under his hand and feal, and return

the information to a fecretary of itate, who hall lay the fame before

the king in council; who may thereon make his order, command-
ing the offender to furrender in forty days after the firft publica-
tion thereof in the gazette, to one of the judges of the king's
bench or a juftice of the peace, who thereon fhall commit him to
gaol, to anfwer the charge againit him according to due courfe of
law: which order the clerks of the privy council fhall caufe to be
forthwith publifhed in the two fucceflive gazettes, and to be
tranmitted to the heriff where the offence was committed; who
hall in fourteen days caufe the fame to be proclaimed between ten
in the morning and two in the afternoon, in the market-places, on
the market-days, of two market-towns in the fame county, near
the place where the offence was cormitted; and a copy of the
order hall be affixed on fome public place in the faid towns: and
if fuch offender fall not furrender purfuant to fuch order, or
elcape after furrender, he hall be attainted of felony without be-
nefit of clergy. See an inftance in Foft, 51. where the attorney-
general prayed the judgment of the court of king's bench under

tions of the ftatute had not been duly obferved.
not

/ Beccar. cho 34r

e Stato 5 Geo. HI. c. 30.

this ftatute; but the prifoner was difcharged becaufe the direc-

Vor. IV.
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not make it appear that he is difabled from paying his debts

be fet on the pillory for two hours, with one of his ears
nailed to the fame and cut off. To this head we may alfo

able by tranfportation for feven years, if a prifoner, charged
in execution for any debt under 100l, neglects or refufes on
demand to difcover and deliver up his effects for the benefit
of his creditors (3). And thefe are the only felonious of-
fences againft public trade; the refidue being mere mifde-

4. Usury, which is an unlawful contract upon the loan
of money, to receive the fame again with exorbitant increafe.
Of this alfo, we had occalion to difcourfe at large in a former
volume%. We there obferved that by ftatute 37 Hen. VIII.

C.n. the rate of intereft was fixed at 10, per cent. per annum,
which the ftatute 13 Eliz. c. 3. confirms: and ordains that
all brokers fhall be guilty of a praemunire that tranfact any
contracts for more, and the fecurities themfelves hall be

[157] void. The fatute 21 Jac. I. c. 17. reduced intereft to
eight per cent.; and, it having been lowered in 1050, during
the ufurpation, to fix per cent., the fame reduction was re-
enacted after the reftoration by ftatute 12 Car. II. c. 13.;
and laftly, the ftatute 12 Ann. ft. 2. c. 16. has reduced it
to five per cent. Wherefore not only all contracts for taking
more are in themfelves totally void, but alfo the lender
hall forfeit treble the money borrowed (4). Alfo if any

(3) By the 33 Geo. III. c. j. the debt is enlarged to 3001.
(4) One half of the penalty is given by the ftatute to the pro-

fecutor, the other half to the king. — It is remarkable that fuch

was the prejudice in ancient times againt lending money upon

intereft, that the firft ftatute, the 37 Hen. VIII. c. g. by which it

was legalized, was afterwards repealed by 5 & 6 Edw. VI. c. 20.

by which all intereft was prohibited, the money lent and the

intereft were forfeited, and the offender was fubjcet to fine and im-

15б Book IV.

by fome cafual lofs, he thall by the ftatute 21 Jac. I. C. 19.

fubjoin, that by tatute 32 Geo. II. c. 28. it is felony punith-

mefnors: 15,

8 See Vol. II. pag- 455, Ec.

prifonrer.it.
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frivener or broker takes more than five thillings per cent.

procuration-money, or more than twelve pence for making

prifonment.— A learned author has difplayed much ingenuity in

arguing again the policy of the limits of intereft upon a contract
for the loan of money, but Cato was of a different opinion. Cum

It is not neceffary that money hould be actually advanced to
conftitute the offence of ufury, but any contrivance or pretence
whatever to gain more than legal intereft, where it is the intent of
the parties to contract for a loan, will be ufury; as where a per-
fon applies to a tradefman to lend him money, who, inftead of

cafli, furnithes him with goods, to be paid for at a future day, but
at fuch an exorbitant price, as to fecure to himfelf snore than legal
intereft upon the amount of their intrinfic value, this is an ufurious

contract. The quettion of ufury, or whether a contract is a colour

and pretence for an ufurious loan, or is a fair and honeft tranfac-

tion, muft under all its circumftances be determined by a jury, fub-
ject to the correction of the court by a new trial. Cowp. 112.770.

It is now clearly fettled that bankers and other perfons difcount-

ing bills, may not only take 51 per cent. for intereft, but alfo a

reafonalle fum befides, for their trouble and rifk in remitting cal,

and for other incidental expences.3T. R. 52. But ftill whether

luch a charge is reafonable or ufurious, mult be decided by a jury

allifted by the direction of the judge. If a contract is entered into

to pay more than legal intereft, though all fecurities are immedi-

ately void, yet the penalty is not incurred till more than legal in-

tereft is actually paid. Doug. 223.

But in order to avoid a fecurity, it muft be hewn that the

agreement was in its origin illegal and furious: it will not be

ufury, if more than legal intereft is afterwards paid, if not ori-

ginally agreed for. 3 Aft. 940.

If a banker deducts the dilcount of 51, per cent. upon a bill, and,

inftead of paying the remainder in cath, gives a draft for it even at

a fhort date, this has been held to be ufy; for he not only gains

5 percent. but alfo the further benefit of the money till that draft
is paid. I Eul, 92. But whether more than 5 per cent. be intens-
tionally taken for the loan and forbearance of money, is a queftion
of fact to be decided by the jury. It ought not to be confidered

Ch. 12.

ille, qui quafierat, dixiffet, Quid fanerari? Tum Cato, Quid homi-
neni, inquit, occidere? Cic. Of.

Doug. 708. 3T.R.531.

0 2 nfury,
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a bond, he thall forfeit 20l. with-cofts, and thall fuffer im-

prifonment for half a year. And by ftatute 17 Geo. III.

c. 26. to take more than ten fillings per cent. for procuring

any money to be advanced on any life-annuity, is made an

fonment: as is alfo the offence of procuring or foliciting any

infant to grant any life-annuity; or to promife, or otherwife

engage, to ratify it when he comes of age.

5. CHeATINg is another offence, more immediately againft

public trade: as that cannot be carried on without a punc-

tilious regard to common honefty, and faith between man

and man. Hither therefore may be referred that prodi-

gious multitude of ftatutes, which are made to reftrain and

punith deceits in particular trades, and which are enume-

rated by Hawkins and Burn, but are chiefly of ufe among

the traders themfelves. The offence alfo of breaking the

ufury, if it is done at the requeft and for the convenience of the

party, who might have taken calh inftead of fuch bills, and where

it is not a device and contrivance to get beyond the fair allowance

of intereft and expence of commition. 1 Bof. S Pull. 144. If a

perfon difcounts a bill and takes more than legal intereft, he can-

not be profecuted for the penalty till that bill is paid in money or

money's worth, or receives fo much of it as with the difcount will

amount to more than legal interest for the money he advanced. If

when the bill is due, he receives only another bill in payment, the

penalty cannot be incurred till the fecond bill is dilcharged.

Maddock v. Hammett and others, 7 T. R. 184.

On a contract for a loan referving 51, per cent. intereft, if a

premium be taken at the time of the loan, the crime of ufury is

complete as foon as any intereft is paid. 1 Eaf, 195.

If the acceptor of a bill of exchange pays it before it is due,

and takes a fum more than the intereft for the time would amount

to, it has been held not to be ufury, as it is only the anticipa-

tion of the payment of a debt, and not the loan of money.

But in confequerce of this decifion the whole intended effect of

An
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indictable mifdemefnor, and punihable with fine and impri-

4 Eal, 55.

the flatute of ufury might eafily be eluded.
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affife of bread, or the rules laid down by the law, and particu-

and 13 Geo. III. c. 62. for alcertaining it's price in every

given quantity, is reducible to this head of cheating: as is

likewife in a peculiar manner the offence of felling by falfe

weights and meafures; the fandard of which fell under our

confideration in a former volume" (5). The punihment

An agreement to replace ftock and pay the amount of the divi-

dends, though more than 5 per cent. is not ufurious. 3 T. R. 531.

Difcounting bills in the way of trade is not ufury, though it pro-

duces more than 5% per cent.; but if intereft is taken at the begin-

ning of the year or time for which the loan is made it will be

afury. As, where 750l. intereft was deducted upon a loan of
50001. for 3 years, it was held ufury. 3 Baf. & Pull. 154.

Where the principal is fecured at all events, except from the
infolvency of the borrower, and yet more than 51. per cent. may be
got by the terms of the contract, as by the profits of fome concern,
the contract is ufurious. 4T. R. 353.

The borrower of the money is a competent witnefs to prove the
ufury in a penal action againft the lender, though he has not re-
paid the money; for the borrower could not give in evidence the
verdict in that action, if an action were brought againft him by the

But in criminal profecutions for forgery, no one can prove a bill

of exchange, bond, or other infrument a forgery, which, if valid,

he would be liable to pay, unlefs he is relealed by the perfon to

whom he is fo apparently bound and anfwerable. Dodor Dodd's

cafe, Leach. 141. And this ftill continues to be the practice in

criminal courts, though it is thought to be repugnant to the

See more upon ufury, Vol. II. p. 403.

(5) Two acts have been lately pafled for the prevention of falfe
weights and balances; viz. the 35 Geo. III. c. 102. and the
37 Geo. III. c. 143.- The latter materially alters the former.

By thele it is enacted, that the juftices at the petty feffions may

appoint one perfon or more to examine the weights and balances

within their diftrict. Thefe infpectors hall he fworn to the faithful

difcharge of their office; and, as often as the juftices fhall direct,

WrOnGS. 157

Jarly by the ftatutes 31 Geo. II, C. 29., 3 Geo. III, c. 11.,

• See Vol. J. pag. 274.

lender. Smith v. Prager, T. R. 6o.

principle eftablifhed in Smith v. Prager.
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of bakers breaking the affife, was antiently to ftand in the

pillory by ftatute 51 Hen. III. ft. 6. and for brewers (by

the fame act) to ftand in the tumbrel or dungcart'; which,
as we learn from domefday book, was the punihment for
knavith brewers in the city of Chelter fo early as the reign
of Edward the confeffor.

punithment for all trauds of this kind, if indicted (as they
may be) at common law, is by fine and imprifonment :
though the ealer and more ufual way is by levying on a
fummary conviction, by diftrefs and fale, the forfeitures
impoled by the feveral acts of parliament. Laftly, any de-
ceitful practice, in cozening another by artful means, whe-
ther in matters of trade, or otherwife, as by playing with
falfe dice, or the like, is punihable with fine, imprifonment,

hall enter into any hop, mill, houfe, ltall, or other premifes of

any perfon who thall fell by retail and weight, to fearch for and

examine his weights and balances, and hall feize thofe which are

not according to the ftandard in the Excheques, and bring them
before the juftices at their petty feffions; and the offender being
there conviated hall forfeit not lefs than 5s. nor more than 20s.
at the difcretion of the juitices, together with cofts, to be levied
by diftrefs. The falfe weights and balances are to be broken, and
the materials fold. And whoever obftructs the infpectors in the

execution of their duty, or hall refufe to produce his weights and
balances to them, fhall forfeit from 5s. to 40s.

The inhabitants of any parih, townhip, or place may at a veftry

who, if approved of by the juftices, hall be the infpectors within
that parifh, townhip, or place; but fuch nomination cannot be
made till the inhabitants have procured fandard weights to be paid
for out of their poor-rates.The juftices at the quarter-leilions
thall fix the allowance of the infpectors to be paid out of the
county rate.

And they hall alfo order to be purchafed out of the county
rate

157 Book IV.

" Malam cerevifam faciens, in
[158] " cathedra ponebatur ferioris!" But now the general

and pillory". And by the ftatutes 33 Hen. VIII. с. 1.
¡ 3 Inft. 217. * 1 lash. P. C. 188.

1 Seld. tit. of lion. b. 2. c. 5. § 3.

meeting nominate any fubftantial houfeholder or houfeholders,
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and 3o Geo. II. c. 24. if any man defrauds another of any

valuable chattels by colour of any falfe token, counterfeit

letter, or falfe pretence, or pawns or difpofes of another's

goods without the confent of the owner, he fhall fuffer

ation, whipping, or other corporal pain, as the court fhall

6. The offence of foreftalling the market is alfo an offence

againft public trade. This, which (as well as the two fol-

rate ftandard weights, to be depofited with proper perfons and in
convenient places, which fhall be produced to any perfon paying a
reatonable fum for producing the fame.

Profecutions muft commence within one month after the offence.

(6) In an indietment for this offence, the falfe pretences

muft be particularly ftated and fpecified. The King v. Majon,

If two or more act in concert in obtaining money or goods by

a falfe pretence, they may all be joined in the fame indictment, and

may be all convicted.

A falfe allertion or affirmation, without an artful device or

contrivance, will not amount to a falfe pretence; and thercfore

it has been determined that it is not a falfe pretence within the

ftatute to purchale goods, and to give a bill for them, drawn upon

a banker with whom the drawer has no effects. R. v. Lard,

It has been held to be a falfe pretence within the ftatute that

the defendant had made a bet upon a race to be run upon a future

day, by which falfe reprefentation he obtained a fum of money

from the profecutor to let him have a fare of the wager. Reiv.

Young, 3 T. R. 828.

Alfo a pretence by a man, that he was employed by a noble-

man to carry horles to Ireland, and that he had been detained by

contrary winds, till his money was gone. Ibid.

So where a man pays a number of workmen and receives from a

clerk what is due to them, if he reprefents that more is due to

them than is actually fo, he may be indicted for obtaining the

difference under a falle pretence. Witchell's cafe, Eaf, P.C.

lowing)

fuch punifhment by imprifonment, fine, pillory, tranfport-

direct (6).

2 T. R.581.

R. v. Young, 3 T. R. 98.

6 T. R. 565.
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lowing) is alfo an offence at common law', was defcribed

by ftatute 5 & 6 Edw. VI. c. 14. to be the buying or con-

tracting for any merchandize or victual coming in the way
to market; or dilluading perfons from bringing their goods
or provifions there: or perfuading them to enhance the price,
when there: any of which practices make the market dearer
to the fair trader.

7. REGRATING was defcribed by the fame ftatute to be

the buying of corn, or other dead victual, in any market, and

felling it again in the fame market, or within four miles of
the place. For this alfo enhances the price of the provifions,

8. ENgrossINg was alfo defcribed to be the getting into
one's poffeffion, or buying up, large quantities of corn, or
other dead victuals, with intent to fell them again. This
muft of courfe be injurious to the public, by putting it in the

power of one or two rich men to raife the price of provifions

[ 159 ] at their own difcretion. And fo the total engroffing of any

other commodity, with intent to fell it at an unreafonable

price, is an offence indictable and fineable at the common

law". And the general penalty for thefe three offences
by the common law (for all the ftatutes concerning them
were repealed by 12 Geo. III. c. 71.) is, as in other mi-

Among the Romans thefe offences and other mal-practices

9. MoNopoLIEs are much the fame offence in other

branches of trade, that engrolling is in provifions: being a

licence or privilege allowed by the king for the fole buying

and felling, making, working, or ufing of any thing what-

• 1 Hawk. P. C. 755.

I Cro. Car, 232.

Book IV.

as every fucceflive feller muft have a fucceffive profit.

nute mildemefnors, difcretionary fine and imprifonment".

to raife the price of provihions, were punilhed by a pecuniary
mulet. " Poena viginti aurcorum fatuitur adverfus eum, qui
« contra annonam fecerit, focietatemve coierit quo annona carior
" fiato."

' y Hawk. P. C: 234.

• Ff. 18.12.2.

foever;
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foever; whereby the fubject in general is refrained from

that liberty of manufacturing or trading which he had be-
foreP. Thefe had been carried to an enormous height dur-
ing the reign of queen Elizabeth; and were heavily com-

plained of by fir Edward Coke%, in the beginning of the

reign of king James the firft: but were in great meafure

remedied by ftatute 21 Jac. I. c. 3. which declares fuch

monopolies to be contrary to law and void; (except as to

patents, not exceeding the grant of fourteen years, to the

authors of new inventions (7); and except alfo patents con-

cerning printing, faltpetre, gunpowder, great ordnance, and

thot;) and monopolifts are punithed with the forfeiture

of treble damages and double cofts, to thofe whom they at-
tempt to difturb; and if they procure any action, brought
againft them for thefe damages, to be ftayed by any extra-
judicial order, other than of the court wherein it is brought,
they incur the penalties of praemunire. Combinations alfo
among victuallers or artificers, to raife the price of pro-

vilions, or any commodities, or the rate of labour, are in

many cafes feverely punilhed by particular ftatutes; and,

in general by ftatute 2 & 3 Edw. VI. c. i6. with the for-

feiture of 1o%. or twenty days' imprifonment, with an allow-

ance of only bread and water, for the firft offence; 20l. or

the pillory, for the fecond; and 40%. for the third, or elfe
the pillory, lofs of one eat, and perpetual infamy.. In the [160 ]
fame manner, by a confitution of the emperor Zeno, all
monopolies and combinations to keep up the price of mer-
chandize, provifions, or workmanhip, were prohibited upon
pain of forfeiture of goods and perpetual banifhment (8).

9 3 Inf. 181. = God. 4. 59.1.

(7) See an account of patents for new inventions, a vol. p. 407.

(8) Thefe combinations are confpiracies by the common law,

The moft common combination is that of journeymen manufac-

turers to obtain an advance of wages.

Any

P I Hawk. P.C. 231.

12.7.

and are punilhable as mifdemefnors at the difcretion of the court.

( See ante, p. 130. 1. 4.)
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10. 'To exercife a trade in any town, without having pre-
vioufly ferved as an apprentice for feven years', is looked
upon to be detrimental to public trade, upon the fuppofed
want of fufficient kill in the trader: and therefore is
punilhed by ftatute 5 Eliz, c. 4. with the forfeiture of forty
Chillings by the month (g).

11. LAstLy, to prevent the deltruction of our home
manufactures by tran/porting and feducing our artifts to fettle

abroad, it is provided by ftatute 5 Geo. I. c. 27. that fuch

as fo entice or feduce them fhall be fined 100l, and be im-

prifoned three months: and for the fecond offence fhall be

fined at difcretion, and be imprifoned a year: and the arti-

ficers, lo going into foreign countries, and not returning

Any one workman may refufe to work till he is paid the price

he pleales to fix upon his own labour; but if two or more enter

into an engagement of this kind, luch affociations being fo inju-

rious to the interefts of the public, they are guilty of a confpiracy,

and may be profecuted by an indictment or an information.But
combiuations amongft workmen had become fo frequent that it
was thought expedient to reprefs them by a fpeedier procels, and
therefore the 40 Geo. III: c. ico. enacted, that every perfon
combining with others to advance their wages, or decreafe the
quantity of work, or any way to affect or control thofe who car-
ried on any manufacture or trade in the conduct and management
thereof, may be convicted before one jultice of the peace, and may
be committed to the common gaol, for any time not exceeding
three calendar months, or be kept to hard labour in the houfe of
correction for two months.

(9) If indentures of apprenticehip are for a lefs term than feven
years, it has been held that they may at any time be avoided by
the parties, and no perion whatfoever is bound by any covenants
in them. 1 Anf. 256. Yet forty days' refidence under them will
gain the apprentice a fettlement. Burr. Selt. Caf. 91.

See this lubjeét more fully fated in 1 vol. p. 428. 7.7. and
p: 417-11-7.

within

1бо Book IV.

s See Vol. T. pag. 477.
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within fix months after warning given them by the Britith
ambaffador where they refide, fhall be deemed aliens, and
forfeit all their land and goods, and hall be incapable of any
legacy or gift. By fatute 23 Geo. II. c. 13. the feducers
incur, for the firft offence, a forfeiture of 500l. for each arti-

ficer contracted with to be fent abroad, and imprifonment

for twelve months; and for the fecond, 1000l. and are liable

to two years' imprifonment: and by the fame itatute, con-

nected with 14 Geo. III. c. 71. if any perfon exports any

tools or utenfils ufed in the filk, linen, cotton, or woollen

manufactures, (excepting woolcards to North America*)

he forfeits the fame and 200l., and the captain of the thip

(having knowledge thereof) 100l.; and if any captain of a

king's thip, or officer of the cuftoms, knowingly fuffers fuch

exportation, he forfeits 1ool. and his employment; and is

for ever made incapable of bearing any public office: and

every perfon collecting fuch tools or utenfils, in order to ex-

port the fame, hall, on conviction at the aflifes, forfeit fuch

on board any hip not bound to any place in Great Britain or Ire-
land, or hall have in his cuftody, with intent to export, any en-

gine, tool, or implement, ufed in the woollen, cotton, linen, or

filk manufactures, he hall forfeit the fame, and alfo the fum of
200/. and fhall be imprifoned twelve months and till the forfeiture
is paid. And every captain and cuftom-houfe officer, who fhall
knowingly receive fuch an article, or take an entry of it, fhall for-
feit 200l. By 22 Geo. III. c. 6o. if any perfon fhall entice or
encourage any artificer employed in printing callicoes, cottons,
muflins, or linens, to leave the kingdom, he hall forfeit 500l. and
be imprifoned one year. And perfons who export, or attempt to
export, any engines or implements ufed in that manufacture, hall

forfeit 500%. Captains of hips, and cuftom-houfe officers, con-

niving at thefe offences, forfeit 100%. and become incapable of
holding any office under the crown.

WrOnGS. 16о

tools and alfo 200%. (10)

• Stat. 15 Geo. III. c. 5.

(10) By the fatute 21 Geo. III. c. 3. if any perfon hall put

By
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By the 25 Geo. IlI. c. 67. any perfon, who entices or en-
courages an artificer in the iron and feel manufactures, to
leave the kingdom, hall forfeit 500l. and be imprifoned for
one year. And perfons who attempt to export any infru-
ments {pecified by name in the 26 Geo. III. c. 89. hall for-

feit 200%. and be imprifoned one year. And captains and

cultom-houfe officers, conniving at the offence, are fubject

to the fame penalty, and become incapable of exercifing any

public employment.

160 Book IV.



WrONGS.

CHAPTER THE THIRTEENTH.

OF OFFENCES AGAINST THE PUBLIC
HEALTH, AND THE PUBLIC POLICE

THE fourth fpecies of offences, more efpecially affecting

the commonwealth, are fuch as are againft the public

health of the nation; a concern of the higheft importance,

and for the prefervation of which there are in many countries

{pecial magiltrates or curators appointed.

I. The firt of thele offences is a felony; but, by the

blefing of Providence for more than a century pait, incapable

of being committed in this nation. For by ftatute 1 Jac. I.

c. 31. it is enacted, that if any perfon infected with the
plague, or dwelling in any infected houfe, be commanded
by the mayor or conttable, or other head officer of his town
or vill, to keep his houfe, and hall venture to difobey it;
he may be enforced, by the watchmen appointed on fuch
melancholy occalions, to obey fuch neceffary command: and,

if any hurt enfue by fuch inforcement, the watchmen are

thereby indemnified. And farther, if fuch perfon lo com-

manded to confine himfelf goes abroad, and converfes in com-

pany, if he has no plague fore upon him, he thall be punifhed

as a vagabond by whipping, and be bound to his good beha-

viour; but, if he has any infectious fore upon him, uncured,

he then fhall be guilty of felony. By the ftatute 26 Geo. II.

c. 26. (explained and amended by 29 Geo. II. c. 8. (r),) the

(1) And further enforced and regulated by 28 Geo. III. c. 34.

method

Ch. 13° Ібг

on ECONOMY.
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method of performing quarantine, or forty days' probation, by

hips coming from infected countries, is put in a much more

regular and effectual order than formerly, and malters of fhips

coming from infected places and difobeying the directions

there given, or having the plague on board and concealing it,

[ 102] are guilty of felony without benefit of clergy. The fame

penalty alfo attends perfons efcaping from the lazarets, or
places wherein quarantine is to be performed; and officers
and watchmen neglecting their duty; and perfons conveying
goods or letters from fhips performing quarantine (2).

2. A sEcoND, but much inferior fpecies, of offence againft
public health is the felling of unwholefome provifions. To pre-
vent which the (tatute 51 Hen. Ill. ft. 6. and the ordinance
for bakers, c. 7. prohibit the fale of corrupted wine, conta-
gious or unwholefome fleth, or fleth that is bought of a Jew;
under pain of amercement for the firf offence, pillory for
the fecond, fine and imprifonment for the third, and abjura-
tion of the town for the fourth. And by the ftatute
12 Car. 11. c. 25-§ 11. any brewing or adulteration of wine
is punithed with the forfeiture of 100l. if done by the whole-

fale merchant; and 40l. if done by the vintner or retail

trader. Thete are all the offences which may properly be

faid to refpect the public health.

V. THE laft fpecies of offences which efpecially affect the

commonwealth, are thofe againft the public police or ceconomy.

(2) By 39 & 40 Geo. III. c. 80. all the former acts for per-

formance of quarantine are repealed, and the regulations, which are

very numerous, are incorporated into that act.

Amongit thefe it is provided, that if a hip come from any

place vifited with the plague, or other infectious difeale, or hall
have any perfon on board actually infeeted, if the commander hall
conceal the fame, he hall be guilty of felony without benefit of

And if whilft the fhip is performing quarantine, he quits the
hip limfelf, or permits any other perfon to quit it, he forfeits
500l, and every other perfon quitting it fhall fuffer fix months'
imprifonment, and hall forfeit 200%. See 3 Burn, tit. Plague.

I61 Book IV.

clergy.

By
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By the public police and oeconomy I mean the due regula-

tion and domeftic order of the kingdom: whereby the indi-

viduals of the ftate, like members of a well-governed family,

are bound to conform their general behaviour to the rules of

propriety, good neighbourhood, and good manners; and to
be decent, indultrious, and inoffenfive in their refpective
itations. This head of offences muft therefore be very mif-
cellaneous, as it comprizes all fuch crimes as efpecially affect
public fociety, and are not comprehended under any of the
four preceding fpecies. Thefe amount, fome of them to .
felony, and others to mildemefnors only. Among the
former are,

1. The oftence of clandeline marriages: for by the tatute
20 Geo. JI. c. 33. I. lo lolemnize marriage in any other
place befides a church, or public chapel wherein banns have
been ufually publifhed, except by licence from the arch-
bifhop of Canterbury; - and, 2. To folemnize marriage in
fuch church or chapel without due publication of banns, or [ 163 ]
licence obtained from a proper authority; — do both of them
not only render the marriage void, but fubject the perfon

folemnizing it to felony, punilhed by tranfportation, for four-

teen years: as, by three former ftatutes*, he and his alliftants

were fubject to a pecuniary forfeiture of 100l. 3. To make

a falfe entry in a marriage regifter; to alter it when made ;

to forge, or counterfeit, fuch entry, or a marriage licence;

to caule or procure, or act or allift in fuch forgery; to utter

the fame as true, knowing it to be counterfeit; or to deftroy

or procure the deftruction of any regifter, in order to vacate

any marriage, or fubject any perfon to the penalties of this

act; all thefe offences, knowingly and wilfully committed,

fubject the party to the guilt of felony without benefit of

clergy.

2. Another felonious offence, with regard to this holy

eltate of matrimony, is what fome have corruptly called

Ch. 13•

• 687 W.W. 66. 188 W. III. 6-35. 10 AnD. 6.19.5576.
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bigamy, which properly fignifes being twice married; but is
more juftly denominated polygamy, or having a plurality of
wives at once. Such fecond marriage, living the former
hufband or wife, is fimply void, and a mere nullity, by the
ecclefiaftical law of England: and yet the legiflature has
thought it juft to make it felony, by reafon of it's being fo
great a violation of the public economy and decency of a
well-ordered ftate. For polygamy can never be endured

under any rational civil eftablifhment, whatever fpecious rea-

fons may be urged for it by the eaftern nations, the fallacious-

nefs of which has been fully proved by many fenfible writers :

[. 164] but in northern countries the very nature of the climate

feems to reclaim againft it; it never having obrained in this

part of the world, even from the time of our German ancef-
tors, who, as Tacitus informs us', ' prope foli barbarorum

the laws both of ancient and modern Sweden with death a.
And with us in England it is enacted by ftatute 1 Jac. I. c. 11.
that if any perfon, being married, do afterwards marry again,
the former hufband or wife being alive, it is felony; but
within the benefit of clergy. The firft wife in this cafe fall

is the true wife; but the fecond may, for the is indeed no wife
at alle; and fo vice verfa, of a fecond hufband. This act
makes an exception to five cafes, in which fuch lecond mar-

riage, though in the three firft it is void, is yet no felony?

death of the other, or once marrying zance of the plea of bigamy was de-

pable of orders, &ec.; and by a canon to belong to the court chriftian, like
of the council of Lyons, 1. D. 1274, that of bafardy. But by ftat. I Edw. VI.
held under pope Gregory X. were 6. 12.$ I6. bigamy was declared to be

J. 12.) This canon was adopted and
explainad in England, by ftatute,

upon became no uncommon counter-

piez so the claim of the beneft as 694.

I. Where

163 Book IV.

"fongulis xoribus contenti funt." It is therefore punifhed by

not be admitted as a witnefs againft her hufband, becaufe the

" 3 loft. 88. Bigamy, according to clerzy, (M. 40 Elu. III. 42. M.

the canonifts, confifed in marrying II Hen. IV. 11.48. M. 13 Hero IV.

1180 virgins fuccelively, one after the 6. Staunf. P.C. 137) The cogni-

a widow. Such were efteemed inca- clared by fatute 18 Ediv. Ill. f.3. c.a.

ovari privilezio clericali nudati, et coer- no longer an impediment to the cluim
cioni fori fecularis addidi. (6 Decretal, of clergy. See Dal. 21. Dyer, 201.

• de mor. Germ. 18.
• Stiernh. de jure Suco. 1. 3. 6. 2.

4 Edw. I. f. 3. C. 5. and biganny there- • I Hal. P.C. 693.
§ 3 Inft. 89. Kel. 27. 1 Hal. P.C.

13
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I. Where either party hath been continually abroad for feven

years, whether the party in England hath notice of the other's

being living or no. 2. Where either of the parties hath been

abfent from the other feven years within this kingdom, and

the remaining party hath had no knowledge of the other's

being alive within that time. 3. Where there is a divorce

court (3). 4. Where the firft marriage is declared abfolutely

void by any fuch fentence, and the parties loofed a vinculo (4).

Or, 5. Where either of the parties was under the age of

confent at the time of the firft marriage, for in fuch cafe the

firft marriage was voidable by the difagreement of either

party, which the fecond marriage very cleazly amounts to.

But if at the age of confent the parties had agreed to the

marriage, which completes the contract, and is indeed the

(3) But if a perion marries again under the three firlt excep-

tions, though the lecond marriage is not felony, yet as before the

ftatute it is null and void, and the parties will be fubject to the

By the 35 Geo. III. c. 67 perfons convicted of bigamy are

rendered fubject to the fame punifhment as thole are who are

convilted of grand or petit larceny. Before this ftatute they

were liable to be burnt in the hand, and imprifoned for any time

not exceeding one year; and by the 19 Geo. III. c. 74. the burn-

ing in the hand might be changed into a fine, or into public or

private whipping, not more than three times. The effect of this

ftatute is, that burning in the hand may be changed into tranfport-

ation for feven years, and the imprifonment as for petty larceny

may be unlimited.

(4) In the duchefs of Kingfton's cale the judges were unani-

moully of opinion, « that a fentence in a {piritual court againft

" a marriage in a fuit of jactitation of marriage is not conclufive

" evidence, fo as to itop the counfel for the crown from proving

" the marriage in an indietment for polygamy. And admitting

« fuch fentence to be conclufive upon fuch indictment, the counfel

" for the crown may be admitted to avoid the effect of fuch fen-
"tence, by proving the fame to have been obtained by fraud or

real

Ch. 13. 167

(or feparation a menfa et thoro) by fentence in the ecclefiaftical

cenfures and punilhment of the ecclefiaftical courts.

«s collufion." 11 Harg. S. Ir. 262.
VoL. IV. P
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real marriage; and afterwards one of them fhould marry
again; I fhould apprehend that fuch fecond marriage would
be within the reafon and penalties of the act.

3. A THIrd ipecies of felony againft the good order and

oeconomy of the kingdom, is by idle foldiers and mariners

[ 165 ] wandering about the realm, or perfons pretending fo to be,

and abuling the name of that honourable profefhion 8. Such

a one not having a teftimonial or pals from a jultice of the

peace, limiting the time of his paflage; or exceeding the

time limited for fourteen days, unlefs he falls fick; or forging

fuch teftimonial ; is by ftatute 39 Eliz. c. 17. made guilty of
felony without benefit of clergy. This languinary law,

though in practice defervedly antiquated, ftill remains a dif-

grace to our ftatute-book: yet attended with this mitigation,

that the offender may be delivered, if any honeft freeholder

or other perfon of fubitance will take him into his fervice,

and he abides in the fame for one year; uniefs licenfed to
depart by his employer, who in fuch cale fhall forfeit ten

4. OutLandIsH perlons calling themlelves Egyptians, or

gypfies, are another object of the feverity of fome of our un-

repealed ftatutes. Thefe are a ftrange kind of commonwealth
among themfelves of wandering impoftors and jugglers, who

were firft taken notice of in Germany about the beginning

of the fifteenth century, and have fince fpread themfelves all
over Europe. Munfter", who is followed and relied upon
by Spelman' and other writers, fixes the time of their firit ap-
pearance to the year 1417; under palfports, real or pretended,

(5) In the vagrant act, the 17 Geo. II. c- 5. there is an excep-

tion in favour of foldiers having certificates from their officers, or

the fecretary at war; and alfo in favour of mariners having a

peace, who were thus licenfed to beg.

But by 32 Geo. III. c. 45. fuch certificates and teltimonials were

very properly declared to be null and void; and that all foldiers

and mariners, who thould wander abroad and beg, thould be deemed

rogues and vagabonds within the meaning of the vagrant act.

from

Book IV.

pounds (5)•

8 3 Inft. 85. 1 Cofmogr. 1. 3. i Gloff: 193-

teftimonial from a juftice of
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from the emperor Sigilmund, king of Hungary. And pope

Pius II. (who died A.D. 1464) mentions them in his hiftory

as thieves and vagabonds, then wandering with their families

over Europe under the name of Zigari; and whom he fup-

pofes to have migrated from the country of Zigi, which

nearly anfwers to the modern Circallia. In the compals of a

few years they gained fuch a number of idle profelytes, (who

imitated their language and complexion, and betook them-

felves to the fame arts of chiromancy, begging, and pilfering,)

that they became troublefome, and even formidable to moft of

the ftates of Europe. Hence they were expelled from France
in the year 156o, and from Spain in 1591k. And the go-
vernment in England took the alarm much earlier : for in
1530, they are defcribed by ftatute 22 Hen. VIII. c. 10. as

« outlandith people, calling themfelves Egyptians, ufing no [ 166 ]
« craft nor feat of merchandize, who have come into this
« realm and gone from fhire to hire and place to place in

" great company, and uled great, fubtil, and crafty means
" to deceive the people; bearing them in hand, that they
" by palmetry could tell men's and women's fortunes; and
& fo many times by craft and fubtilty have deceived the peo-

" ple of their money, and alfo have committed many heinous

« felonies and robberies." Wherefore they are directed to

avoid the realm, and not to return under pain of imprifon-

ment, and forfeiture of their goods and chattels: and upon

their trials for any felony which they may have committed,

they fhall not be entitled to a jury de medietate linguae. And

afterwards, it is enacted by ftatute 1 8 2 Ph. & M. c. 4.

and 5 Eliz. c. 20. that if any fuch perfons hall be imported

into this kingdom, the importer fhall forfeit 40l. And if the

Egyptians themfelves remain one month in this kingdom;

or if any perfon, being fourteen years old, (whether natu-

ral-born fubject or tranger,) which hath been feen or found

in the fellowhip of fuch Egyptians, or which hath difguifed

him or herfelf like them, hall remain in the fame one month,

at one or feveral times, it is felony without benefit of clergy:

and

Ch. 13• WRONGS.

* Dufrefne. Gloff. I. 200.
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and fir Matthew Hale informs us', that at one Suffolk affifes

no lefs than thirteen gypfies were executed upon thefe fta-

tutes a few years before the reftoration. But, to the honour

of our national humanity, there are no inftances more mo-

dern than this, of carrying thefe laws into practice (6).

of death. Common nufances are a fpecies of offence againft

the public order and economical regimen of the flate; being

either the doing of a thing to the annoyance of all the king's

fubjects, or the neglecting to do a thing which the common

good requires ". The nature of common nufances, and their

diftinction from private nufances, were explained in the pre-
[ 167 ] ceding volume"; when we confidered more particularly the

nature of the private fort, as a civil injury to individuals.
I fhall here only remind the tudent, that common nufances
are fuch inconvenient and troublefome offences, as annoy the
whole community in general, and not merely fome particular

perfon; and therefore are indictable only, and not action-

able; as it would be unreafonable to multiply fuits, by giving

every man a feparate right of action, for what damnifies him

in common only with the reft of his fellow-fubjects. Of this

nature are, 1. Annoyances in highways, bridges, and public

rivers, by rendering the fame inconvenient or dangerous to

pais, either pofitively, by actual obftructions; or negatively,

by want of reparations. For both of thefe, the perfon fo

obftructing, or fuch individuals as are bound to repair and

cleanfe them, or (in default of thefe laft) the parith at large,

may be indicted, diftrained to repair and amend them, and
in fome cafes fined. And a prefentment thereof by a judge
of allife, oc. or a jultice of the peace, thall be in all refpeêts

(6) The fevere ftatute of 5 Eliz. c. 20, is repealed by 23 Geo.

grant act, which declares, « that all perfons pretending to be gyp-

" fies, or wandering in the habit or form of Egyptians, hall be

"deemed rogues and vagabonds." 1y Geo. II. c. 5.

equivalent

166 Book IV.

5. To deicend next to offences whofe punifhment is fhort

' 1 Hal, P. C. 675. = I Hawk, P.C. 197. * Vol. Ill. pag. 216.

III. c. 51. And gypfies are now only punifhable under the va-
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equivalent to an indictment®. Where there is an houfe

erected, or an inclofure made, upon any part of the king's

demefnes, or of an highway, or common ftreet, or public

water, or fuch like public things, it is properly called a pur-

trades and manufactures,) which when injurious to a private

man are actionable, are, when detrimental to the public,

punilhable by public profecution, and fubject to fine accord-

ing to the quantity of the mifdemelnor: and particularly the

keeping of hogs in any city or market town is indictable as a

for rope-dancers, mountebanks, and the like, are public nufances,

and may upon indictment be fuppreffed and fined ' (7). Inns,

in particular, being intended for the lodging and receipt of

travellers, may be indicted, fupprefled, and the inn-keepers [168 ]

fined, if they refufe to entertain a traveller without a very

fufficient caufe: for thus to fruftrate the end of their infti-

tution is held to be diforderly behaviour'. Thus too the
hofpitable laws of Norway punilh in the levereft degree, fuch
inn-keepers as refufe to furnifh accommodations at a juft and

lotteries are declared to be public nufances, and all grants,

patents, or licenfes for the fame to be contrary to law. But, as

ftate-lotteries have, for many years paft, been found a ready

mode for raifing the fupply, an act was made 1g Geo. Ill.

c. 21. to licenfe and regulate the keepers of fuch lottery-

offices (8). 5. The making and felling of fire-works, and /quibs,

• Co. Litt. 277. from the French 8 I Hawk. P. C. 225.

9 Salk. 460.

(7) How ftage-players are to be licenfed, fee the 28 Geo. III.

*c. 30, or the title Players, in Burn's Juftice.

(8) The 19 Geo. III. c. 21, is repealed by the 22 Geo. III.

c. 47. which introduces a great variety of regulations refpecting

lottery-office keepere. Among others it enacte, that no one hall

keep

prefture?. 2. All thofe kinds of nufances, (luch as offenfive

public nufance % 3. All diforderly inns or ale-houfes, bawdy-

houfes, gaming-houfes, flage-plays unlicenfed, booths and ftages

reafonable price: 4. By ftatute 10 & 11 W. III. C. 17. all

• Stat, 7 Geo. III. c. 42. s 1 Hawk. P.C. 198.225.

pourpris, au enclofure. • Stiernb, de jure Sucon. 1. 2. 6. 9-
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or throwing them about in any treet, is, on account of the

danger that may enfue to any thatched of timber buildings,

declared to be a common nufance, by ftatute 9 & 10 W. III.

keep an office for the fale of tickets in the public lottery, without a

licence from the tamp-office, under a penalty of 1ool. And if

any perfon fhall fell the chance or fhare of a ticket for leis time

than the whole time of drawing, or hall infure for or againft the

drawing of any ticket, or hall receive any money to return money

or goods upon any contingency depending upon the tickets in the

lottery, he hall forfeit 50l. And by the 27 Geo. III. c. 1. perfons

guilty of any of the preceding offences, may alfo be proceeded

againit as rogues and vagabonds, under the vagrant act; but if

they are convicted as vagabonds, they are difcharged from the

pecuniary penalties. And no perion thall fell any thare lefs than a

fixteenth, or without a ftamp, under the penalty of 50l. But the

owner of a whole ticket may infure his ticket with a licenfed lot-

tery-office keeper, fo as to indemnify himfelf, and receive its value

only. The infurance mult be made for the whole remaining time

of the drawing of the lottery, and in the manner preferibed by the

act. If any editor of a new/paper, or other perfon, advertifes any

illegal fcheme of gaming in the lottery, he is fubject to a penalty

of 501. 4T. R. 414. The penalties under thefe ftatutes muft

be fued for within fix months in the courts at Weftminfter, and

the defendant may be held to bail, to the amount of 500l.One
half of the penalties is given to the profecutor, the other half to

the king.
By the 42 Geo. III. co11g. all lotteries called little goes are

declared to be public nufances, and if any one fhall keep an office

or place to exercife or expofe to be played any fuch lottery, or any

lottery whatever not authorifed by parliament, or hall knowingly

fuffer it to be exerciled or played at in his houfe, he thall forfeit

500l. and be deemed a rogue and a vagabond.
And if any perfon hall promife to pay any money or goods on

any contingency relative to fuch lottery, or publith any propofal
refpecting it, be thall forfeit 100l.

Juftices of the peace upon complaint may empower any perfon
by day, and in the night in the prefence of a confable, to break
open doors and apprehend fuch offenders, and if any one hall
refift, he hall be deemed a rogue and vagabond.

c. 7°
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c. 7. and therefore is punihable by fine (9). And to this head

we may refer (though not declared a common nufance) the

making, keeping, or carriage, of too large a quantity of

gunpowder at one time, or in one place or vehicle; which is

prohibited by ftatute 12 Geo. III. c. or. under heavy penal-

ties and forfeiture. 6. Eaves-droppers, or fuch as liften under

walls or windows or the eaves of a houfe, to hearken after

tales, are a common nufance and prefentable at the court-

leet": or are indictable at the fellions, and punihable by fine

and finding fureties for their good behaviour". 7. Laftly,

a common fcold, communis rixatrix, (for our law-latin confines

it to the feminine gender,) is a public nufance to her neigh-
bourhood.. For which offence the may be indicted"; and
if convicted, fhall " be fentenced to be placed in a certain
engine of correction called the trebucket, caltigatory, or
cucking fool, which in the Saxon language is faid to fignify
the fcolding fool; though now it is frequently corrupted
into ducking ftool, becaufe the refidue of the judgment is,
that, when the is fo placed therein, the fhall be plunged in
the water for her punithment *.

fence againft the public economy. In China it is a maxim,

that if there be a man who does not work, or a woman that

is idle, in the empire, fomebody muft fuffer cold or hunger:
the produce of the lands not being more than fufficient, with

* Kitch, of courts. 20. * & Hawk. P. C. 198.200.
* 3 Inft. 259.

~ 6 Mod. 213.

(9) And if any perfon fhall make or fell any fquibs, rockets, or

fire-works, he fhall forfeit, upon conviêtion before a magiltrate,

5%. one half to the informer, and the other half to the poor. And

if any perfon hall throw or fire them into any houfe, itreet, or

highway, he hall forfeit zos. in like manner. 9 & 10 W. III.

culture,

WrONGS. 1 68

difcourfe, and thereupon to frame flanderous and mifchievous

6. IDLeNess in any perfon whatfoever is alfo a high of- [ 16g ]

" Ibid. I Hawk. P. C. I37-

c.7.
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culture, to maintain the inhabitants: and therefore, though
the idle perfon may thift off the want from himfelf, yet it
muft in the end fall fomewhere. The court alfo of Areopa-
gus at Athens punifhed idlenefs, and exerted a right of et-

amining every citizen in what manner he fpent his time; the

intention of which was, that the Athenians, knowing they

were to give an account of their occupations, thould follow

only fuch as were laudable, and that there might be no room

left for fuch as lived by unlawful arts. The civil law ex-

pelled all fturdy vagrants from the city?: and, in our own

law, all idle perfons or vagabonds, whom our antient ftatutes

defcribe to be" fuch as wake on the night, and fleep on the

" routs about; and no man wot from whence they come, nor

" whither they go," or fuch as are more particularly defcribed

by ftatute 17 Geo. Il. c. 5. and divided into three clailes,

idle and diforderly perfons, rogues and vagabonds, and incorri

gible rogues; - all thefe are offenders againft the good order,
and blemithes in the government, of any kingdom (10). They

2 Now. 80.6.5.

(10) Idle and diforderly perfons are, 1. Thofe who threaten to

run away, and to leave their families upon the parith; 2. Who re-

turn from the parith to which they were remored as paupers, without

a certificate; 3. Who refufe to work for the ufual wages; 4. Who

beg within their own parilhes; 5. And who neglect to work, or

who fpend their money idly, without making a fufficient allowance

for the fubfiftence of their families. Rogues and vagabonds are

thus defcribed: 1. Gatherers of alms, under pretence of lofles, or

interludes, not being authorifed by law; 5. Minftrels; 6. Jugglers;

7. Gypfies; 8. Fortune-tellers; 9. Deceivers by fubtil craft ;
10. Players and betters at unlawful games; 11. Perfons who run
away and leave their families chargeable to the parif; 12. Un-
licenfed pedlars; 13. Perfons who wander abroad, and lodge in
ale-houfes, out-houles, or in the open air, without giving a good
account of themfelves ; 14. Perfons wandering from home, under
pretence of feeking harveft-work, without a eertificate from the

169 BooK IV.

" day, and haunt cuftomable taverns, and ale-houfes, and

y Valer. Maxim. 1. 2. c. 6.

for prifons or hofpitals ; 2. Fencers; 3. Bearwards; 4. Players of

minifter
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are therefore all punilhed by the ftatute laft mentioned ;

that is to fay, idle and diforderly perfons with one month's

imprifonment in the houfe of correction; rogues and vaga-

bonds with whipping and imprifonment not exceeding fix

months; and incorrigible rogues with the like difcipline and

minifter and one church-warden of their parith; i5. And all

wandering beggars.And by 28 Geo. III. c. 88. all perfons who
are apprehended with any pick-lock or implement, with intent to

felonioully break and enter any dwelling-houfe, or with any of-

fenlive weapon, with intent to felonioully affault any perfon; or

who hall be found in, or upon, any dwelling-houfe, out-houfe,

yard, area, or garden, with intent to fteal, hall be deemed rogues

and vagabonds.

By the 39 & 40 Geo. Ill. c. 50. if any perfans to the number of

two or more hall be found in any open or enclofed ground of any

delcription in the night, that is, between eight o'clock at night and

fix in the morning, from the ift of Oltober to the ift of February,

or between ten at night and four in the morning, from the ift of

February to the ift of October in each year, having any gun or

intrument with the intent to deftroy any game; or if any perfor.

hall be found with any gun, bludgeon, or offenfive weapon pro-

recting them, it hall be lawful for any one to apprehend fuch
offenders, and to deliver them into the cultody of a peace officer,

who is authorized to carry them before one of his majefty's juftices

of the peace; who may alfo iflue his warrant upon complaint for

apprehending them, and if they are convicted before him by the

oath of one witnefs of fuch offence, they hall be punifhed as

rogues and vagabonds, and for a fecond offence as incorrigible

rogues.

Rogues and vagabonds, who efcape when they are apprehended,

or refufe to go before a juftice, or to be examined, or who give a

falfe account of themfelves, after warning of the confequences, or

who refufe to be conveyed by a pals, or who elcape from the

houle of correction, who commit, after punihment, a fecond

offence, become incorrigible rogues.When a perfon is convicted

of being a rogue and vagabond before a juftice of peace, the

juftice may order him to be whipt, or imprifoned till the nest

feffions, or for any lefs time ; and if imprifoned till the next feffions,

the juitices may then order a further imprifonment for fix months ;

female
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confinement, not exceeding two years; the breach and efcape

from which confinement in one of an inferior clafs, ranks

him among incorrigible rogues; and in a rogue (before

incorrigible) makes him a felon and liable to be tranfported

for feven years. Perfons harbouring vagrants are liable to a

fine of forty thillings, and to pay all expences brought upon

the parith thereby: in the fame manner as, by our antient

[ 170] laws, whoever harboured any ftranger for more than two

nights, was anfwerable to the public for any offence that

fuch his inmate might commit a

7. Under the head of public economy may alfo be pro-

perly ranked all fumptuary laws againft luxury, and extrava-

gant expences in drefs, diet, and the like; concerning the

general utility of which to a ftate, there is much controverly

among the political writers. Baron Montefquieu lays it

down", that luxury is neceffary in monarchies, as in France;

but ruinous to democracies, as in Holland. With regard

female vagabonds are fubject to the fame imprifonment, but in no

or the court of quarter feffions, may, if they think proper, order

a ragabond, after panihment, to be conveyed to his place of fer-

tlement by a país, but no jultice of peace hall order any vagrant to

be conveyed by a pals, who has not been actually whipt, or impri-

foned for at leaft feven days, which fhall be certified in the pafs.

32 Geo. III. c.45. The object of this was to correct an abufe,

which much prevailed, of removing paupers by a pals, who had

committed no at of vagrancy, and who ought to have been re-

mored by an order of removal. For the effects of an order of

removal and a vagrant pafs are very different; in the firit cafe, the

parif removing bears all the travelling expences of the paupers;

but the expence of conveying vagrants by a pals, is borne by each

county through which they are carried. And no appeal lies againft

a vagrant pals, fo that the parith to which the vagrant is conveyed

muft be at the expence of fending, by an order of removal, the

vagrant back again, or to fuch place as, upon inquiry, may be

thought his legal fettlement. 3 Burn. tit. Vagrants, c. x.

therefore

BooK IV.

*LL. Edes. 6.27, Bractor 1.3.1r.26.10. §2. • Sp, L.b.7.C.2.and4.

inftanceare liableto whipping. 32 Geo. III. c.45. And the jultice,

6
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therefore to England, whofe government is compounded of

both fpecies, it may ftill be a dubious queftion how far pri-

vate luxury is a public evil; and as fuch cognizable by pub-

lic laws. And indeed our legillators have feveral times
changed their fentiments, as to this point; for formerly there

were a multitude of penal laws exifting, to reltrain excefs

in apparel"; chiefly made in the reigns of Edward the
third, Edward the fourth, and Henry the eighth, againft
piked thoes, thort doublets, and long coats; all of which

in diet, there ftill remains one antient Natute unrepealed,

10 Ed. III. ft. 3. which ordains, that no man fhall be

ferved, at dinner or fupper, with more than two courfes;

except upon fome great holidays there fpecified, in which he

may be ferved with three.

8. NExT to that of luxury, naturally follows the offence (171 ]

of gaming, which is generally introduced to fupply or retrieve

the expences occafioned by the former: it being a kind of

tacit confeffion, that the company engaged therein do, in
general, exceed the bounds of their refpective fortunes; and
therefore they caft lots to determine upon whom the ruin
thall at prefent fall, that the reft may be faved a little longer.
But, taken in any light, it is an offence of the moft alarming

nature ; tending by neceffary confequence to promote public

idlenefs, theft, and debauchery among thofe of a lower clafs ;

and, among perfons of a fuperior rank, it hath frequently

been attended with the fudden ruin and defolation of antient

and opulent families, an abandoned proftitution of every

principle of honour and virtue, and too often hath ended in

felf-murder. To refrain this pernicious vice, among the

inferior fort of people, the ftatute 33 Hen. VIII. c. g. was

made; which prohibits to all but gentlemen the games of

tennis, tables, cards, dice, bowls, and other unlawful diver-

fions there fpecified, unlefs in the time of chriftmas, under

Logetting in the fields, Dide thrift and coyting.

Ch. 13•

sere repealed by ftatute I Jac. I. c. 25. But, as to excefs

• 3 Inft. 199. or hove-groat, cloyith cayles, half-bowl,

pecuniary
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pecuniary pains and imprifonment. And the fame law,

nalties, as well upon the mafter of any public houfe wherein

fervants are permitted to game, as upon the fervants them-

felves who are found to be gaming there. But this is not the

principal ground of modern complaint: it is the gaming in

high life, that demands the attention of the magiftrate; a

pafion to which every valuable confideration is made a facri-

fice, and which we feem to have inherited from our anceftors

the antient Germans; whom Tacitus • defcribes to have been

« wonderful) when lober, and as a ferious employment; with

« fuch a mad defire of winning or lofing, that, when tript

" of every thing elfe, they will ftake at laft their liberty

117278 and their very felves.The lofer goes into a voluntary

" flavery, and, though younger and ftronger than his anta-
« gonift, fuffers himfelf to be bound and fold. And this per-

& feverance in fo bad a caufe they call the point of honour:

almoft be tempted to think Tacitus was defcribing a modern

Englithman. When men are thus intoxicated with fo frantic

a fpirit, laws will be of little avail; becaufe the fame falfe

fenfe of honour, that prompts a man to facrifice himfelf, will

deter him from appealing to the magiltrate. Yet it is proper

that laws thould be, and be known publicly, that gentlemen

may confider what penalties they wilfully incur, and what a

confidence they repofe in harpers; who, if fuccefsful in

play; are certain to be paid with honour, or, if unfuccelsful,
have it in their power to be ftill greater gainers by informing.
For by ftatute 16 Car. II. c. 7. if any perfon by playing of
betting fhall lofe more than 100%. at one time, he fhall not
be compellable to pay the fame; and the winner thall forfeit
treble the value, one moiety to the king, the other to the in-

former. The ftatute 9 Ann. c. 14. enacts, that all bonds and

other

171 Book IV.

and alfo the ftatute 33 Geo. II. c. 24. inflict pecuniary pe-

«ca eft in re parva pervicacia, ipf fidem vocant." One would

e de mor, Gerer. i-24.
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other fecurities, given for money won at play, or money lent
at the time to play withal, thall be utterly void; that all
mortgages and incumbrances of lands, made upon the fame
confideration, hall be and enure to the ufe of the heir of the
mortgagor; that, if any perfon at any time or fitting lofes 1ol.
at play, he may fue the winner, and recover it back byaction
of debt at law; and in cafe the lofer does not, any other
perfon may fue the winner for treble the fum fo loft (10);
and the plaintifi may by bill in equity examine the defendant
himfelf upon oath; and that in any of thefe fuits no privi-
lege of parliament hall be allowed. The ftatute farther [ 173 ]

enacts, that if any perfon by cheating at play hall win any

money or valuable thing, or thall at any one time or fitting

win more than 10l. he may be indiated thereupon, and hall

forfeit five times the value to any perfon who will fue for

it; and (in cale of cheating) hall be deemed infamous, and ,

fuffer fuch corporal punilhment as in cafe of wilful perjury.

By feveral ftatutes of the reign of king George II.', all pri-

vate lotteries by tickets, cards, or dice, (and particularly the

games of faro, baliet, ace of hearts, hazard, paflage, rolly

polly, and all other games with dice, except back-gammon,)

are prohibited under a penalty of 200%. for him that fhall

erect fuch lotteries, and 50l. a time for the players. Public

(10) If the lofer does not recover back the money loft within

three months, any other perfon may recover the fame, and treble
the amount befides, with cofts, one half for himfelf, the other half
for the poor. See 1 vol. p. 81. n. 20. If money be lent to game
with, it may be recovered back as money lent, though the bond,
note, or other fecurity given for it is void. 2 Burr. 1077.

A bill in equity may be filed to difcover the confideration of a
promillory note or other fecurity alleged to be given for money

loft at play, and to have it delivered up. Andrews v. Berry,

In an action againit A, to recover back money loft, A may

plead that it was not won by him alone, but jointly with B.

lotteries,

$ 12 Geo. II. c.28. 13 Geo. HI. c. 19. 18 Geo. II. c. 34.

3 Anyt. 634.

71.2.257.
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lotteries, unlefs by authority of parliament, and all manner

of ingenious devices, under the denomination of fales or

otherwife, which in the end are equivalent to lotteries, were

before prohibited by a great variety of fatutes? under heavy

pecuniary penalties. But particular defcriptions will ever be
lame and deficient, unlefs all games of mere chance are at

once prohibited; the inventions of harpers being fwifter

than the punihment of the law, which only hunts them from
one device to another. The ftatute 13 Geo. Il. c. 19. to
prevent the multiplicity of horfe races, another fund of
gaming, directs that no plates or matches under 50l. value
thall be run, upon penalty of 200%. to be paid by the owner
of each horfe running, and 1ool. by fuch as advertife the

c. 6. §56. 10 Ann. c. 26. § 109.

(Ir) Newmarket and Black Hambleton are excepted, where a
race may be run for any fum or ftake lefs than fifty pounds. But
though fuch horfe races are lawful, yet it has been determined,
that they are games within the fatute of 9 Ann. c. 14. and that of
confequence wagers above 10/. upon a lawful horfe race, are ille-

gal. 2 Bl. Rep. 706. A foot race, and a race againft time, have

alfo been held to be games within the fatute of gaming. 2 Wilf. 36.

So a wager to travel a certain diftance within a certain time, with

a poltchaife and a pair of horfes, has been confidered of the fame

nature. 6 T. R. 499. A wager for lefs than 10%, upon an illegal

horfe race, is alfo void and illegal. 4T. R. I. Though the

owners: of horles may run them for a ftake of 5ol. or more

at a proper place for a horfe race, yet it has been held if they

run them upon the highway, the wager is illegal. 2 B. & P. 51.

Wagers in general, by the common law, were lawful contracts,

and all wagers may ftill be recovered in acourt of juftice, which

are not made upon games, or which are not fuch as are likely to

difturb the public peace, or to encourage immorality, or fuch as

will probably affect the interefts, characters, and feelings of per-

fone not parties to the wager, or fuch as are contrary to found po-

licy, or the general interefts of the community. See 3 T. R.693.

where the legality of wagers is fully difcuffed.

Where

Book IV.

plate (11). By ftatute 18 Geo. II. c. 34. the ftatute 9 Ann. .

& 10 & II W. III. c. 17. 9 Ann. 8 Geo. 1.c. 2. $ 36,37. 9 Geo. I.C. I9.
§4,5. 6 Geo. 11. c-35-§ 29,30.
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is farther enforced, and fome deficiencies fupplied; the for-
feitures of that act may now be recovered in a court of
equity; and, moreover, if any man be convicted upon in-
formation or indictment of winning or lofing at play, or by
betting at any one time 1o. or 20%. within twenty-four
hours, he thall be fined five times the fum for the benefit of
the poor of the parifh. Thus careful has the legiflature
been to prevent this deftructive vice; which may fhew that
our laws againft gaming are not fo deficient, as ourfelves [174 ]
and our magiltrates in putting thofe laws in execution.

9. LasTLY, there is another offence, conftituted by a va-

riety of acts of parliament; which are fo numerous and fo

confufed, and the crime itfelf of fo quettionable a nature,

that I thall not detain the reader with many obfervations
thereupon. And yet it is an offence which the fportfmen

of England feem to think of the higheft importance; and a

matter, perhaps the only one, of general and national con-

cern: affociations having been formed all over the kingdom

to prevent it's deftructive progrefs. I mean the offence of

deftroying fuch beafts and fowls, as are ranked under the
denomination of game; which, we may remember, was for-

merly obferved", (upon the old principles of the foreft law,)

to be a trefpals and offence in all perfons alike, who have

Where a perion had given 100%. upon condition of receiving

300}. if peace was not concluded with France within a certain

time, and he afterwards brought his altion to recover the 3ool.,

it was held, the wager was void, as being inconfiftent with general
policy, but he was allowed to recover back the 100%. which he
had paid, under a count for fo much money had and received by
the defendant to his ufe. y I.R. 505. So allo, a perfon was
permitted to recover back his hare of a wager againft a ftake-
holder upon a boxing match, 5 I. R. 405- the court not confi-

dering the conduct of the plaintiff in thefe infances fo criminal
as to deprive him of the benefit of their afitance. See z B &

not

Ch. 13• WrONGS.

• See Vol. II. pag. 417, &c.
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not authority from the crown to kill game, (which is royal

property,) by the grant either of a free warren, or at leaft a

manor of their own. But the laws, called the game laws,

on perions guilty of this general offence, uniels they be peo-

ple of luch rank or fortune as is therein particularly ipecihed.

All perfons therefore, of what property or diftinction foever,

that kill game out of their own territories, or even upon their
own eftates, without the king's licence exprefled by the grant

of a franchife, are guilty of the firft original offence, of en-

croaching on the royal prerogative (12). And thofe indigent

perfons who do fo, without having fuch rank or fortune as is
generally called a qualification, are guilty not only of the
original offence, but of the aggravations alfo, created by the
tatutes for preferving the game : which aggravations are fo

flicted, that the offence againft the king is feldom thought of,
provided the miferable delinquent can make his peace with
the lord of the manor. The offence, thus aggravated, I have
ranked under the prefent head, becaute the only rational

footing, upon which we can confider it as a crime, is, that

in low and indigent perfons it promotes idlenefs, and takes

them away from their proper employments and callings ;

[ 175 ] which is an offence againft the public police and economy

of the commonwealth.

The tatutes for preferving the game are many and va-

rious, and not a little obfcure and intricate; it being re-

marked', that in one ftatute only, 5 Ann. c. 14. there is falfe

grammar in no fewer than fix places, befides other miftakes:

the occafion of which, or what denomination of perfons

were probably the penners of thefe ftatutes, I hall not at

(12) This doetrine, fo frequently repeated by the learned com-

mentator, that no perfon had originally, or has now, a right to

kill game upon his own eftate, without a licence, or grant from the

king, is controverted at large, by the editor, in 2 vol. p. 41g.n. 10.

pretent

Book IV.

have aifo inflicted additional punithments (chiefly pecuniary)

feverely punithed, and thofe punithments fo implacably in-

i Burn's Juftice, Game, $ 3•
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prefent inquire. It is in general fufficient to obferve, that
the qualifications for killing game, as they are ufually called,
or more properly the exemptions from the penalties inflicted
by the ftatute law, are, I. The having a freehold eftate of
100%, per annum; there being fifty times the property re-
quired to enable a man to kill a partridge, as to vote for a
knight of the hire: 2. A leafehold for ninety-nine years of
150. per annum: 3. Being the fon and heir apparent of an

perior degree (13): 4. Being the owner, or keeper, of a

(13) It is not necellary that it hould be a freehold, or a legal
eftate: for copyhold, or an equitable eftate of inheritance of the

clear value of 100l. per annum, is a qualification. But it is not

fufficient, if the value.of the eftate is reduced below that fum by

the intereft of a mortgage. Cald. Caf. 230. A life-eftate, as a

church-benefice, mult be of the clear annual value of 150%. See
I rol. p. 60.1.9. The eldeft fon of an efquire, or of any perfon
of higher degree, is qualified without any eftate, whilft his father is

living: but the father himfelf, though an efquire, doctor, knight,

or perfon of ftill higher rank, is not qualified without having the

eltate required by the ftatute. Jones v. Smart, 1 I. R. 44. It may

appear abfurd, that the fon hould be qualified when the father is

not; but the legitature prelumed that the eiquire, doctor, knight,

&c. would be qualified by eftate; but it is found to be the fact,

that many perfons of fuch rank are not fo qualified, yet his heir-

apparent has that privilege; a cale which was not thought of, when

the act was palled. By the 25 Geo. III. c. 50. and 31 Geo. III.

c. 21. every perfon, who hall go in purfuit of game, without

taking out a certificate from the clerk of the peace of the county

or diftrict within which fuch perfon refides, hall forfeit zol. The

clerk of the peace hall receive for the certificate 3l. 4s. and the

certificate hall be in force from the day of its date till the firit of
July next following. And if any perfon fhall produce his certi-
ficate to any other perfon, who is in purfuit of game, he may de-
mand of him to fhew his certificate, and if he does not, he may
then demand of him his name, and place of abode, which, if he re-
fufes to give, or gives a falle name or place of refidence, he hall

forfeit 50%. Thele penalties may be recovered by an action with

colts for the fole ufe of the plaintiff; or by an information before

Ch. 13°

elquire (a very loote and vague defcription), or perfon of fu-

VoL. IV. a jultice
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foreft, park, chafe, or warren. For unqualified perfons tranf-

grefling thefe laws, by killing game, keeping engines for that

purpole, or even having game in their cuftody, or for perfons

(however qualified) that kill game or have it in poffeffion, at

unfeafonable times of the year, or unfealonable hours of the

day or night, on Sundays or on Chrifmas day, there are va-

rious penalties affigned, corporal and pecuniary, by different

ftatutes*; on any of which, but only on one at a time, the

juftices may convict in a fummary way, or (in moft of them)

profecutions may be carried on at the affizes. And, laftly,

by ftatute 28 Geo. II. c. 12. no perfon, however qualified

to kill, may make merchandize of this valuable privilege, by

felling or expofing to fale any game, on pain of like forfeiture

as if he had no qualification (14).

a juftice of the peace: but in that cafe, if the profecution is com-

menced within fix months, one half of the penalty hall be given to

the profecutor, and the other half to the king; but if the profecu-

tion is commenced after fix months after the offence, the whole pe-

nalty hall go to the king. The juftice may mitigate the penalty to

one moiety, to be paid together with the cofts. And upon non-pay-

ment of the penalty and cofts the party may be imprifoned three

months. Upon giving fecurity for the payment of thefe, he may

appeal from the conviction to the next quarter fetions. But the

profecution for killing game without a licence muft be commenced

by the king's attorney-general, or fome officer of the ftamp-duties,

(14) But a perfon qualified to kill, is not fubject to any penalty

for buying game.

Book IV.

* Burn's Juftice, tit. Game. &

by 44 Geo. III. c. 98. $ 10. See I vol. p-323. 1.33.
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CHAPTER THE FOURTEENTH.

or HOMICIDE.

IN the ten preceding chapters we have confidered, firit,
•fuch crimes and midemefnors as are more immediately

injurious to God, and his holy religion; fecondly, fuch as

violate or trangrels the law of nations; thirdly, fuch as more

efpecially affect the king, the father and reprefentative of his

people; fourthly, fuch as more directly infringe the rights
of the public or commonwealth, taken in its collective capa-
city; and are now, laftly, to take into confideration thofe
which in a more peculiar manner affect and injure indivi-

duals or private fubjects.

Were thele injuries indeed confined to individuals only,

and did they affect none but their immediate objects, they

would fall abfolutely under the notion of private wrongs; for

which a fatisfaction would be due only to the party injured :
the manner of obtaining which was the fubject of our inqui-
ries in the preceding volume. But the wrongs, which we are
now to treat of, are of a much more extenfive confequence;

I. Becaufe it is impofible they can be committed without a

violation of the laws of nature; of the moral as well as
political rules of right: 2. Becaufe they include in them
almoft always a breach of the public peace: 3. Becaufe by
their example and evil tendency they threaten and endanger
the fubverfion of all civil fociety. Upon thefe accounts it is,

that, befides the private fatisfaction due and given in many I 177]

Ch. 14. WRONGS.

cafes
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cales to the individual, by action for the private wrong, the

government alfo calls upon the offender to fubmit to public

punifhment for the public crime. And the profecution of
thefe offences is always at the fuit and in the name of the
king, in whom by the texture of our confitution the jus

gladi, or executory power of the law, entirely refides. Thus

too, in the old Gothic conftitution, there was a threefold

punihment inflifted on all delinquents: firft, for the private

wrong to the party injured; fecondly, for the offence againit

the king by difobedience to the laws; and thirdly, for the

crime againft the public by their evil example". Of which

we may trace the groundwork, in what Tacitus tells us of
his Germans o; that, whatever offenders were fined, " pars

are principally of three kinds; again their perfons, their
habitations, and their property.

Or crimes injurious to the perfons of private fubjects, the

moft principal and important is the offence of taking away

that life, which is the immediate gift of the great Creator; •
and of which therefore no man can be entitled to deprive
himfelf or another, but in fome manner either expreisly
commanded in, or evidently deducible from, thole laws
which the Creator has given us; the divine laws, 1 mean, of
either nature or revelation. The fubject therefore of the
prefent chapter will be the offence of homicide or deftroying

the life of man, in it's feveral ftages of guilt, arifing from

the particular circumftances of mitigation or aggravation

which attend it.

Now homicide, or the killing of any human creature, is
of three kinds; jussifiable, excufable, and felonious. The firft
has no thare of guilt at all; the fecond very little; but the

third

Book IV.

« multae regi, vel civitati, pars ipf, qui vindicatur vel pro-
" pinquis ejus, exfolvitzr."

THesE crimes and mifdemelnors againit private fubjects

* Stiernhook, 4, 1, 6-5- " de mor, Gera, 6,12.
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third is the higheft crime againft the law of nature that man

is capable of committing.

I. JustIFIaBLe homicide is of divers kinds.

1. Such as is owing to fome unavoidable neceffity, without

any will, intention,' or defire, and without any inadvertence

or negligence in the party killing, and therefore without any

thadow of blame. As, for infance, by virtue of fuch an

office as obliges one, in the execution of public juftice, to

put a malefactor to death, who had forfeited his life by the

laws and verdict of his country. This is an act of neceflity,

and even of civil duty; and therefore not only juftifiable,

but commendable, where the law requires it. But the law

muft require it, otherwife it is not juftifiable : therefore wan-

tonly to kill the greateft of malefactors, a felon or a traitos,

attainted, or outlawed, deliberately, uncompelled, and ex-

trajudicially, is murder. For, as Bracton a very juftly

And farther, if judgment of death be given by a judge not

authorized by lawful commifion, and execution is done

accordingly, the judge is guilty of murder And upon this

account fir Matthew Hale himfelf, though he accepted the

place of a judge of the common pleas under Cromwell's

government, (fince it is neceffary to decide the difputes of

civil property in the worft of times,) yet declined to fit on
the crown fide at the affizes, and try prifoners; having very
trong objections to the legality of the ufurper's commiffion':
a diftinction perhaps rather too refined; fince the punithment
of crimes is at leaft as neceflary to fociety, as maintaining
the boundaries of property. Alfo fuch judgment, when
legal, muft be executed by the proper officer, or his ap-

pointed deputy; for no one elfe is required by law to do it,

which requifition it is, that juftifies the homicide. If another

* fol. 120.

obferves, 'ifud homicidium, fi fit ex livore, vel delectatione

"effundendi humanum Janguinem, licet jute occidatur iffe, tamen

"occifor peccat mortaliter, propter intentionem corruptam.".

• ≤ Hal. P. C. 497.

• Burnerk. he C70 x Hal. P. C. 497.

& 3 perfon
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perfon doth it of his own head, it is held to be murders:

even though it be the judge himfelf". It muft farther be

executed, fervato juris ordine; it muft purfue the fentence of

the court. If an officer beheads one who is adjudged to be

hanged, or vice verfá, it is murder': for he is merely minif-

terial, and therefore only juftified when the acts under the

authority and compulion of the law: but if a fheriff changes

one kind of death for another, he then acts by his own

authority, which estends not to the commition of homicide,

and befides, this licence might occafion a very großs abufe of

his power.The king indeed may remit part of a fentence;

as in the cafe of treafon, all but the beheading; but this is
no change, no introduction of a new punihment; and in
the cafe of felony, where the judgment is to be hanged, the
king (it hath been faid) cannot legally order even a peer to

be beheaded*. But this doctrine will be more fully con

fidered in a fubfequent chapter.

AGAIN; in fome cales homicide is juftifiable, rather by

the permilion, than by the abfolute command, of the law,

either for the advancement of public juffice, which without
fuch indemnification would never be carried on with proper
vigour; or, in fuch inftances where it is committed for the
prevention of fome atrocious crime, which cannot otherwife
be avoided.

2. HomicIde, committed for the advancement of public
juftice, are; I. Where an officer, in the execution of his
office, either in a civil or criminal cafe, kills a perfon that
affaults and refifts him'. 2. If an officer, or any private
perfon, attempts to take a man charged with felony, and is
refitted; and, in the endeavour to take him, kills him..

This is fimilar to the old Gothic conititutions, which

70.

Book IV.

8 1 Hal. P.C. 501. I Hawk. P.C. " 3 Jolt. 57-212.

1 & Hal. P. C. 194. I Hawk. P. C.

* Dalt. Juft. c. 1j0. 71.
* Finch. L.35. 3 Int. 52. 1 Hal. = z Hal. P. C. 494.

P. C. 501.

(Stiernhook:
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« occidere permittunt." 3: In cafe of a riot, or rebellious [180 ]

affembly, the officers endeavouring to difperfe the mob are
juitifiable in killing them, both at common law®, and by the
riot act, a Geo. I. c. 5. 4. Where the prifoners in a gaol,

or going to a gaol, affault the gaoler or officer, and he in his

defence kills any of them, it is juftifiable for the fake of pre-

or warrens, will not furrender themfelves to the keepers,

they may be flain; by virtue of the ftatute 21 Edw. I. ft. 2.

in all thefe cafes, there muft be an apparent neceility on the
officer's fide; viz. that the party could not be arrefted or
apprehended, the riot could not be fupprefled, the prifoners
could not be kept in hold, the deer-ftealers could not but
efcape, unlefs fuch homicide were committed: otherwile,

the champions in a trial by battle killed either of them the
other, fuch homicide was juftifiable, and was imputed to
the juft judgment of God, who was thereby prefumed to
have decided in favour of the truth s

In the next place, fuch homicide as is committed for

the prevention of any forcible and atrocious crime, is jufti-

fiable by the law of nature"; and alfo by the law of Eng-
land, as it food fo early as the time of Bracton', and as
it is fince declared in ftatute 24 Hen. VIII. C. 5. If any
perfon attempts a robbery or murder of another, or attempts

to break open a houfe, in the night-time, (which extends alfo

to an attempt to burn it's) and thall be killed in fuch at-

tempt, the flayer thall be acquitted and difcharged. This

reaches not to any crime unaccompanied with force, as pick-

ing of pockets; or to the breaking open of any houfe in the

day-time, unlefs it carries with it an attempt of robbery alfo.

• 1 Hal. P. C. 496.

So

(Stiernhook informs us") " furem, fi aliter capi non poffet,

venting an efcape P. 5. If trefpaffers in forefts, parks, chales,

de malefuctoribus in parcis, and 3 & 4 W. & M. c. 10. But

without fuch abfolute neceffity, it is not juftifiable. 6. If

= de juire Gosbo 1.306.5- 9 x Hawk. P. C. 71.

• 1 Hal. P.C. 495. I Hawk. P. C. • Puff. L. uf N. 1. 2. 8. 5-

3 fol, 555.

• * Hal. P. C. 488.
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So the Jewith law, which punilhed no theft with deatli,

makes homicide only juftifiable in cafe of nocturnal houfe:

breaking; if a thief be found breaking up, and he be

[ 181] & fmitten that he die, no blood hall be hed for him: but
" if the fun be rifen upon him, there thall blood be thed for
" him; for he fhould have made full reftitution"." At
Athens, if any theft was committed by night it was lawful
to kill the criminal, if taken in the fact": and, by the
Roman law of the twelve tables, a thief might be flain by

night with impunity: or even by day, if he armed himfelf
with any dangerous weapon*: which amounts very nearly
to the fame as is permitted by our own conftitutions.

THE Roman law alfo juftifies homicide, when committed

in defence of the chaftity either of one's felf or relations 5:

and fo alfo, according to Selden", food the law in the Jewilh

republic. The Englith law likewife jultihes a woman, kill-
ing one who attempts to ravith her" and fo too the hufband
or father may juftify killing a man, who attempts a rape
upon his wife or daughter: but not if he takes them in
adultery by confent, for the one is forcible and felonious,
but not the other. And I make no doubt but the forcibly
attempting a crime of a ftill more deteftable nature, may be
equally refifted by the death of the unnatural aggreffor. For
the one uniform principle that runs through our own, and
all other laws, feems to be this; that where a crime, in itfelf
capital, is endeavoured to be committed by force, it is law-
ful to repel that force by the death of the party attempting.
But we muft not carry this doctrine to the fame vifionary
length that Mr. Locke does; who holds', & that all
« manner of force without right upon a man's perfon, puts
" him in a ftate of war with the aggreflor; and, of confe-
" quence, that being in fuch a ftate of war, he may law'

• Bac. Elem. 64. 1 Hawk. P. C. 71.

" fully

Book IV. •

" Exod. xxii. 20 3 de legib. Elebrator, 1.4-6-3.
* Potter. Antiq. b. 4.C. 24.
* Cic, pro Milone, 3a Ff. 9.2.4. • 1 Hil. P.C. 485,186.
y " Divus Hadrianus referipfit eura c Eff. on gov.p.2.0.5.

" qui fuprum fibi vel fais inferenters de.
" cidit dimitterdum." (Ff. 48,8.J.)
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« fully kill him that puts him under this unnatural refraint.".

However juft this conclufion may be in a itate of uncivilized

nature, yet the law of England, like that of every other

well-regulated community, is too tender of the public peace, [182 ]

too careful of the lives of the fubjects, to adopt fo conten-

tious a fyftem; nor will fuffer with impunity any crime to

be prevented by death, unlefs the fame, if committed, would

alfo be punilhed by death.

that the flayer is in no kind of fault whatfoever, nor even in

the minuteft degree; and is therefore to be totally acquitted
and difcharged, with commendation rather than blame. But
that is not quite the cafe in excufable homicide, the very name
whereof imports fome fault, fome error, or omiffion: fo tri-

vial, however, that the law excufes it from the guilt of fe-

lony, though in ftrictnels it judges it deferving of fome little

degree of punithment.

ExcUsaBLE homicide is of two forte; either per infor-

tunium, by mifadventure; or fe defendendo, upon a principle

cies of homicide are diftinct, and then wherein they agree.

man, doing a lawful act, without any intention of hurt, un-

fortunately kills another: as where a man is at work with a

hatchet, and the head thereof flies off and kills a ftander-by ;
or where a perfon qualified to keep a gun, is hooting at a
mark, and undefignedly kills a man?: for the act is law-
-ful, and the effect is merely accidental. So where a parent

is moderately correcting his child, a mafter his apprentice or

(cholar, or an officer punilhing a criminal, and happens to

occalion his death, it is only mifadventure: for the act of

correction was lawful: but if he exceeds the bounds of mo-

deration, either in the manner, the infrument, or the quan-

WronGS. 181

In thefe inftances of juftifiable homicide, it may be obferved

of felf-prefervation. We will firft fee wherein thefe twofpe-

I. Homicide per inforiunium or mifadventure, is where a

ds Hawk, P. C. 73, 74-

tity
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tity of punihment, and death enfues, it is manflaughter at

leaft, and in fome cales (according to the circumftances)

murder*; for the act of immoderate correction is unlawful.

[ 183 ] Thus by'an edict of the emperor Contantine', when the

rigour of the Roman law with regard to laves began to relax

and foften, a malter was allowed to chaltife his flave with

rods and imprifonment, and, if death accidentally enfued,

he was guilty of no crime : but if he truck him with a club

or a ftone, and thereby occafioned his death; or if in any

But to proceed. A tilt or tournament, the martial di-

verfion of our anceitors, was however an unlawful act; and

fo are boxing and fword-playing, the fucceeding amufement

of their pofterity: and therefore if a knight in the former

cale, or a gladiator in the latter, be killed, fuch killing is

felony or manflaughter. But, if the king command or per-

mit fuch diverfion, it is faid to be only mifadventure; for

then the act is lawfuls. In like manner as, by the laws both
of Athens and Rome, he who killed another in the pancra-
tium, or public games authorized or permitted by the itate,
was not held to be guilty of homicide. Likewife to whip
another's horfe, whereby he runs over a child and kills him,

is held to be accidental in the rider, for he had done nothing

unlawful: but manflaughter in the perfon who whipped him,

for the act was a trefpals, and at beft a piece of idlenefs,

of inevitably dangerous confequence. And in general, if

death enfues in confequence of an idle, dangerous, and un-
lawful fport, as hooting or calting ftones in a town, or the

barbarous diverfion of cock-throwing, in thefe and fimilar

cales, the flayer is guilty of manflaughter, and not mifadven-

ture only, for thefe are unlawful acts".

2. HoMicIDe in felf-defence, or fe defendendo, upon a fud-

€ 1 Hal. P. C. 473,474-

Book IV.

other yet grolier manner, " immoderate fuo jure utatur, tunc

" reus homicidi fit."

den affray, is alfo excufable, rather than juftifiable, by the

'I Hawk. P.C. 73.

* Gol. 1.9.8.14. * Ibid, 94, 1 Hal. P. C. 472. For.
€1 Hal. P. C. 473-1 Hawk. P.C.74. 261.
* Plato, de LaLa lib. 7 Ef. 9.2-7.

Englith
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guilhed from that juft now mentioned, as calculated to hin-

der the perpetration of a capital crime; which is not only

a matter of excufe, but of jultification. But the felf-defence, [ 184]

which we are now fpeaking of, is that whereby a man may

protect himfelf from an affault or the like, in the courfe of

a fudden brawl or quarrel, by killing him who affaults him.

And this is what the law exprefles by the word chance-medley,

of (as fome rather choofe to write it) chaud-medley, the for-

latter an affray in the beat of blood or palion; both of them

of pretty much the fame import: but the former is in common

fpeech too often erroneoully applied to any manner of ha

micide by mifadventure; whereas it appears by the ftatute
24 Hen. VIII. c. 5- and our antient books', that it is pro-
perly applied to luch killing as happens in felf-defence upon
a fudden rencounter". This right of natural defence does
not imply a right of attacking: for, inftead of attacking one

another for injuries paft or impending, men need only have

recourfe to the proper tribunals of juftice. They cannot

therefore legally exercife this right of preventive defence, but

in fudden and violent cafes when certain and immediate

fuffering would be the confequence of waiting for the allift-
ance of the law. Wherefore to excufe homicide by the plea
of felf-defence, it muft appear that the flayer had no other
potible (or, at leaft, probable) means of efcaping from his

It is frequently difficult to diftinguith this fpecies of ho-
micide (upon chance-medley in felf-defence) from that of man-
flaughter, in the proper legal fenfe of the word". But the
true criterion between them feems to be this: when both
parties are actually combating at the time when the mortal

ftroke is given, the flayer is then guilty of manflaughter; but

if the flayer has not begun the fight, or (having begun) en-

deavours to decline any farther truggle, and afterwards,

being

Ch. 14..

Englifh law. This fpecies of felf-defence muft be diftin-

mer of which in its etymology fignihes a cafual affray, the

affailant.

1 Staunf. P. C. I6. " 3 Init. 33.
I 3 Inft. 55-57- Foft. 775, 246.
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being clofely prefled by his antagonift, kills him to avoid his

own deftruction, this is homicide excufable by felf-defence °

For which reafon the law requires, that the perfon, who kills

another in his own defence, hould have retreated as far as he

[ 185 ] conveniently or fafely can, to avoid the violence of the affault,

before he turns upon his affailant; and that not factitioufly, or

in order to watch his opportunity, but from a real tendernefs

of thedding his brother's blood. And though it may be
cowardice, in time of war between two independent nations,
to flee from an enemy; yet between two fellow-lubjects the
law countenances no fuch point of honour: becaufe the king
and his courts are the vindices injuricrum, and will give to the
party wronged all the fatisfaction he deferves?. In this the
civil law alfo agrees with ours, or perhaps goes rather far-

fore flee as far as he conveniently can, either by reafon of
fome wall, ditch, or other impediment; or as far as
the fiercenels of the affault will permit him: for it may
be fo fierce as not to allow him to yield a ftep, without
manifeft danger of his life, or enormous bodily harm; and
then in his defence he may kill his affailant inftantly. And

this is the doctrine of univerfal juftice', as well as of the
municipal law.

And as the manner of the defence, fo is alfo the time to

be confidered: for if the perfon affaulted does not fall upon

the aggreffor till the affray is over, or when he is running

away, this is revenge, and not defence. Neither, under the
colour of felf-defence, will the law permit a man to fcreen
himfelf from the guilt of deliberate murder: for if two per-
fons, A and B, agree to fight a duel, and A gives the firft

onfet, and B retreats as far as he fafely can, and then kills A,

this is murder; becaufe of the previous malice and concerted
defign'. But if A upon a fudden quarrel affaults B firft, and

• Fort. 277-

• 1 Hal. P. C. 479.

Book IV.

ther; " qui cum aliter tueri fe non poffunt, damni culpam
.. dederint, innoxii funt?." The party affaulted muft there-

* 1 Hal. P. C. 483.
P 1 Hal. P. C. 481.483- • Puff. b. 2. 6=5-8 13-
1 pf.9.2.45.

upon
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upon B's returning the affault, A really and bonâ fide flees;

and, being driven to the wall, turns again upon B and kills

him: this may be fe defendendo according to fome of our
writers"; though others" have thought this opinion too [ 186]
favourable; inafmuch as the necelity, to which he is at laft

reduced, originally arofe from his own fault.. Under this
excufe, of felf-defence, the principal civil and natural rela-
tions are comprehended ; therefore mafter and fervant, parent
and child, hufband and wife, killing an affailant in the necef-
fary defence of each other refpectively, are excufed; the act
of the relation affifting being conftrued the fame as the act

THERE is one fpecies of homicide fe defendendo, where

the party flain is equally innocent as he who occalions his
death: and yet this homicide is alfo excufable from the great
univerfal principle of felf-prefervation, which prompts every
man to fave his own life preferably to that of another, where

one of them mult inevitably perih. As, among others, in

that cafe mentioned by lord Bacony, where two perfons, being

hipwrecked, and getting on the fame plank, but finding it
not able to fave them both, one of them thrufts the other
from it, whereby he is drowned. He who thus preferves
his own life at the expence of another man's is excufable
through unavoidable neceility, and the principle of felf-de-
fence; fince their both remaining on the fame weak plank is

a mutual, though innocent, attempt upon, and an endanger-

ing of, each other's life.

LET us next take a view of thofe circumftances wherein

thefe two fpecies of homicide, by mifadventure and felf-de-

fence, agree; and thofe are in their blame and punifhment.

For the law fets fo high a value upon the life of a man, that
it always intends fome mifbehaviour in the perfon who takes
it away, unlefs by the command or exprefs permiflion of the
law. In the cafe of mifadventure, it prefumes negligence, or

* I Hal. P. C. 448.

at

Ch. 14.

of the party himfelf*.

• I Hal. P. C. 428.

* & Hawk. P. C. 75.• y Elem. c.g. See alfo I Hawk, P. C. 43-
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at leaft a want of fuffcient caution in him who was fo un-
fortunate as to commit it; who therefore is not altogether
faultlels". And as to the necefity which excufes a man

[ 187] who kills another fe defendendo, lord Bacon* entitles it ne-
cellitas culpabilis, and thereby diftinguithes it from the former

necellity of killing a thief or a malefactor. For the law in-
tends that the quarrel or affault arofe from fome unknown
wrong, or fome provocation, either in word or deed: and

fince in quarrels both parties may be, and ufually are, in

fome fault; and it fcarce can be tried who was originally in

the wrong; the law will not hold the furvivor entirely guilt-

lefs. But it is clear, in the other cafe, that where I kill a

thief that breaks into my houfe, the original default can

never be upon my fide. The law befides may have a farther

view, to make the crime of homicide more odious, and to

caution men how they venture to kill another upon their own

private judgment; by ordaining, that he who tays his neigh-

bour, without an esprefs warrant from the law fo to do, fall

in no cale be abfolutely free from guilt.

Nor is the law of England fingular in this refpect. Even

the laughter of enemies required a folemn purgation among

the Jews; which implies that the death of a man, however

it happens, will leave fome ftain behind it. And the mo-

faical law ' appointed certain cities of refuge for him " who

"killed his neighbour unawares: as if a man goeth into

" the wood with his neighbour to hew wood, and his hand

« fetcheth a ftroke with the axe to cut down a tree, and the

" head flippeth from the helve, and lighteth upon his neigh-

« bour that he die, he hall fee unto one of thefe cities and

" live." But it feems he was not held wholly blamelefs,

any more than in the Englith law; fince the avenger of blood
might lay him before he reached his alylum, or if he after~

wards itirred out of it till the death of the high prieft. In

the imperial law likewife cafual homicide was excufed, by

the

BooK IV.

= 1 Hawk. P. C. 72.

• Elem. 6.5.

• Numb. c. 35. and Deut. c. 19.

c God. 9.16.5.
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the indulgence of the emperor figned with his own fign

manual, "annotatione principis:" otherwife the death of a

man, however committed, was in fome degree punifhable.

Among the Greeks homicide by misfortune was expiated
by voluntary banifhment for a year?. In Saxony a fine is [ 188 ]

paid to the kindred of the flain; which allo, among the

Weftern Goths, was little inferior to that of voluntary ho-

micide: and in & France no perfon is ever abfolved in cales

of this nature, without a largefs to the poor, and the charge

of certain maffes for the foul of the party killed.

The penalty inflicted by our laws is faid by fir Edward

Coke to have been antiently no lefs thau death"; which

however is with reafon denied by later and more accurate,

writers. It feems rather to have confifted in a forfeiture,

fome fay of all the goods and chattels,-others of only part

of them, by way of fine or weregild": which was probably

difpofed of, as in France, in pios ufus, according to the hu-

mane fuperftition of the times, for the benefit of his foul

who was thus fuddenly fent to his account, with all his

imperfections on his head. But that reafon having long

cealed, and the penalty (efpecially if a total forfeiture) grow-

ing more fevere than was intended, in proportion as per-

tonal property has become more confiderable, the delin-

quent has now, and has had as early as our records will

reach', a pardon and writ of reftitution of his goods as a

matter of courfe and right, only paying for fuing out the

fame«. And indeed to prevent this expence, in cafes

where the death has notorioufly happened by mifadventure

• To this expiation by banifhment & De Morney, on the digeft.
the fpirit of Patroclus in Homer may

be thought to allude, when he re- ¡ I Hal. P. C. 425. I Hawk. P.C.

minds Achilles, in the twenty-third 75. Folt. 282, 8c.
Iliad, that when a child he was obliged
so flee his country for cafually killing

a Plato, de Leg. lib. 8. § Stiernh. de jure Gotb. 1.3. c. 4.

/ 2 Init. 148. 3I5.

* Folt. 28%.
1 Foft, 283.

his play-fellow; « unros aùx idshan" m 2 Hawk. P. C. 38г.

or
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or in felf-defence, the judges will ufually permit (if not
direct) a general verdict of acquittal " (1).

III. FeLoNIous homicide is an act of a very different na-

ture from the former, being the killing of a human creature,:

of any age or fex, without juftification or excufe. This may

be done either by killing one's felf, or another man.

SELF-MURDER, the pretended heroifm, but real cowardice,

thofe ills which they had not the fortitude to endure, though
the attempting it feems to be countenanced by the civil
law', yet was punilhed by the Athenian law with cut-
ting off the hand which committed the defperate deed P.
And alfo the law of England wifely and religioully confiders,
that no man hath a power to deftroy life, but by commition

from God, the author of it: and as the fuicide is guilty of

a double offence: one fpiritual, in evading the prerogative

of the Almighty, and ruling into his immediate prefence
uncalled for: the other temporal, againft the king, who hath

an intereft in the prefervation of all his fubjects; the law.

has therefore ranked this among the higheft crimes, making

it a peculiar fpecies of felony, a felony committed on one's

felf. And this admits of acceflories before the fact, as well

as other felonies ; for if one perfuades another to kill himfelf,
and he does fo, the advifer is guilty of murder%. A felo de

fe therefore is he that deliberately puts an end to his own

exiftence, or commits any unlawful malicious act, the con-

lequence of which is his own death: as if attempting to kill
another, he runs upon his antagonift's fword: or hooting

(1) Where the homicide does not amount to murder or man-
flaughter, it is now the univerfal practice to direct an acquittal.

at

Book IV.

[ 189]
of the Stoic philofophers, who deftroyed themfelves to avoid

* Fort- 288, " aut pudore, mori taluit, non animad-
• « Si quis impatientia deloris, aut « sertatur in cums." Ef. 49.16.6.

'taedio vitae, aut morbo, aut furore, P Pur. Antiq. B. I. c. 26.
4 Keilw. 136.
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at another the gun burfts and kills himfelf". The party
mult be of years of difcretion, and in his fenfes, elfe it is
no crime. But this excufe ought not to be trained to that
length, to which our coroner's juries are apt to carry it, viz.
that the very act of fuicide is an evidence of infanity; as if.
every man, who acts contrary to reafon, had no reafon at all :
for the fame argument would prove every other criminal non
compos, as well as the felf-murderer. The law very rationally
judges, that every melancholy or hypochondriac fit does not
deprive a man of the capacity of difcerning right from
wrong; which is neceflary, as was obferved in a former

chapter', to form a legal excufe. And therefore if a real [ 190 ]

lunatic kills himfelf in a lucid interval, he is a felo de fe as
much as another man' (2).

(2) Suicide is a proof of cowardice rather than of courage, and
as the fear of difgrace and punifhment is known to operate itrongly
upon the minds of thole who are confidered lunatic, I have often

thought that it would be a wife law if the prelent diftination and

confequences of infanity and fanity in the cafe of fuicide were

abolithed, and it were enacted that the coroner in every infance

when his jury had found that the perfon decealed had been the

author of his own death, fhould be directed to deliver the dead
body to the furgeons to be anatomiled.

The lives of many, more elpecially of the female fex, would be

preferved, and the valuable Icience of chirurgery would be im-

proved.

The inftances of females attempting or committing fuicide are

now very numerous. There is reafon to think that they fuppole it

an honourable proof of fortitude or of faithful attachment to an

object, who has occafioned difappointment ; this can only be coun-

teracted by the apprehenfion that their bodies will be mangled by

the furgeon's knife, and expofed to public view.

Many are found infane by a coroner's jury who have done no

irrational act or given no proofs of infanity before the act of fuicide,
and

* 1 Hawk. P. C. 68. I Hal. P. C. $ See pag. 24.
HI3. * I Hal. P. C. 412.

VoL. IV. R
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But now the queition follows, what punihment can
human laws inflict on one who has withdrawn himfelf from

their reach? They can only act upon what he has left

behind him, his reputation and fortune: on the former by

an ignominious burial in the highway, with a (take driven

through his body; on the latter, by a forfeiture of all his

goods and chattels to the king: hoping that his care for either
his own reputation, or the welfare of his family, would be
fome motive to reftrain him from fo defperate and wicked
an act. And it is obfervable, that this forfeiture has relation
to the time of the act done in the felon's lifetime, which was
the caufe of his death. As if hufband and wife be poffeffed
jointly of a term of years in land, and the hufband drowns
himfelf; the land fhall be forfeited to the king, and the wife
thall not have it by furvivorhip. For by the act of cafting
himfelf into the water he forfeits the term, which gives a

title to the king, prior to the wife's title by furvivorthip,
which could not accrue till the infant of her hufband's

death". And though it muft be owned that the letter of the
law herein borders a little upon feverity, yet it is fome alle-
viation that the power of mitigation is left in the breaft of
the fovereign, who upon this (as on all other occafions) is
reminded by the oath of his office to execute judgment in
mercy.

THe other fpecies of criminal homicide is that of killing

another man. But in this there are alfo degrees of guilt,

which divide the offence into manflaughter and murder. The

difference between which may be partly collected from what

has been incidentally mentioned in the preceding articles,

" Finch. L. 216.

and who would never hare been found infane by a jury at the
aflizes under the direction of a judge, if they had killed any other
perfoz. Yet the principles of the law in both cales are precifely
the fame.

and

Book IV.

.I3
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and principally confifts in this, that manflaughter (when vo-
luntary) arifes from the fudden heat of the pallions, murder
from the wickednefs of the heart.

I. Manstaughter is therefore thus defined, the un-[191 ]
lawful killing of another without malice either exprefs or
implied: which may be either voluntarily, upon a fudden
heat; or involuntarily, but in the commilion of fome un-
lawful act. Thefe were called in the Gothic conftitutions
« homicidia vulgaria; quae aut cafr, aut etiam (ponte commit-
« tuntur, fed in fubitaneo quodam iracundiae calore et impetu"."
And hence it follows, that in manflaughter there can be no
acceflaries before the fact; becaufe it muft be done without
premeditation.

As to the firft, or voluntary branch: if upon a fudden
quarrel two perfons fight, and one of them kills the other,
this is manflaughter: and fo it is, if they upon fuck an occa-
fion go out and fight in a field; for this is one continued act
of palion*: and the law pays that regard to human frailty,
as not to put a haity and deliberate act upon the fame footing
with regard to guilt. So alfo if a man be greatly provoked,
as by pulling his nofe, or other great indignity, and imme-
diately kills the aggreffor, though this is not excufable fe de-
fendendo, fince there is no abfolute neceflity for doing it to
preferve himfelf; yet neither is it murder, for there is no
previous malice; but it is manflaughter%. But in this, and
in every other cale of homicide upon provocation, if there
be a fufficient cooling-time for paffion to fubfide and reafon
to interpole, and the perfon fo provoked afterwards kills the
other, this is deliberate revenge and not heat of blood, and
accordingly amounts to murder?. So if a man takes another
in the act of adultery with his wife, and kills him directly
upon the fpot; though this was allowed by the laws of

* I Hal. P. C. 466.
* Stiernh. de jure Goth. 1. 3.601.
? 1 Hawk. P. C.82.

R 2

• Kelyng. 135.
2 Folt 296.

Solor,
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Solona, as likewife by the Roman civil law, (if the adulterer

was found in the hulband's own houfe®,) and alfo among

the antient Goths"; yet in England it is not abfolutely

ranked in the clals of jultifiable homicide, as in cafe of a

[ 102] forcible rape, but it is manflaughter?. It is however the

loweft degree of it; and therefore in fuch a cafe the court

directed the burning in the hand to be gently inflicted,

becaufe there could not be a greater provocation Man-

flaughter therefore on a fudden provocation differs from ex-
cufable homicide fe deferdendo in this: that in one cafe there
is an apparent neceffity, for felf-prefervation, to kill the ag-
greffor: in the other no necefity at all, being only a fudden
act of revenge.

THe fecond branch, or involuntary manflaughter, differs
alfo from homicide excufable by mifadventure, in this; that
mifadventure always happens in confequence of a lawful act,
but this fpecies of manflaughter in confequence of an un-
lawful one. As if two perfons play at fword and buck-
ler, unlefs by the king's command, and one of them kills
the other: this is manflaughter, becaufe the original act was
unlawful; but it is not murder, for the one had no intent to
do the other any perfonal mifchief'. So where a perfon
does an act, lawful in itfelf, but in an unlawful manner,
and without due caution and circumfpection: as when a
workman flings down a ftone or piece of timber into the

ftreet, and kills a man; this may be either mifadventure,
manflaughter, or murder, according to the circumftances
under which the original act was done: if it were in a
country village, where few paffengers are, and he calls out
to all people to have a care, it is a mifadventure only; but if
it were in London, or other populous town, where people
are continually palling, it is manflaughter, though he gives
loud warning&; and murder, if he knows of their palling,

• Sir T. Raym. 212.
* Ef. 48.5.24.

and

BooR IV

a P'lutarch, in wit. Solon.
= 3 1n8.56.

• Stierlo ile jure Gotb, li 3-6.2. • Kef. 45.
• 1 Had. 1'. C. 486.
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and gives no warning at all, for then it is malice againft

all mankind. And, in general, when an involuntary kill-

ing happens in confequence of an unlawful act, it will be

either murder or manflaughter', according to the nature of

the act which occafioned it. If it be in profecution of a

felonious intent, or in its confequences naturally tended to [ 193 ]

bloodfhed, it will be murder; but, if no more was intended

than a mere civil trefpals, it will only amount to marr

NEXT, as to the punifoment of this degree of homicide:

the crime of manflaughter amounts to felony, but within the

benefit of clergy; and the offender hall be burnt in the

hand, and forfeit all his goods and chattels (3).

But there is one fpecies of manflaughter which is pu-

nihed as murder, the benefit of clergy being taken away
from it by ftatute; namely, the offence of mortally fabbing
another, though done upon fudden provocation. For by
ftatute 1 Jac. I. c. 8. when one thrufts or ftabs another, not
then having a weapon drawn, or who hath not then firf
tricken the party ftabbing, fo that he dies thereof within
fix months after, the offender hall not have the benefit of
clergy, though he did it not of malice aforethought. This

Itatute was made on account of the frequent quarrels and

tabbings with fhort daggers, between the Scotch and the
ceives into his boat or barge a greater

¿ Our ftatute law has feverely ani- number of perfons than the act allows,
madverted on one fpecies of criminal and any paffenger hall then be drown-
negligence, whereby the death of a ed, fuch waterman is guilty (not of

For by ftatute mandaughter, but) of felony, and hall

tween Gravefend and Windfor re-

(3) By the 19 Geo. III. c. 74. infead of burning in the hand

the court may, if they think fit, impole a moderate pecuniary fine,

and this fine hall have the fame legal effect and confequences as

burning in the hand.

flaughter

a 3 init. 57.

man is occafioned.

10 Geo. Il.c. 3r. if any waterman be- be tranfported as a felon.

1 Folter, 258. 1 Hawk. P. C.84.

R 3 Englith
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Englith at the acceffion of James the firit, and being

therefore of a temporary nature, ought to have expired with

the mifchief which it meant. to remedy. For in point of

folid and fubftantial jultice, it cannot be faid that the mode

of killing, whether by ftabbing, frangling, or hooting, can
either extenuate or enhance the guilt: unlefs where, as in
the cafe of poifoning, it carries with it an internal evidence
of cool and deliberate malice. But the benignity of the
law hath conftrued the ftatute fo favourably in behalf of the
lubject, and fo Atrictly when againft him, that the offence of
itabbing now ftands almoft upon the fame footing, as it did
at the common law!. Thus, (not to repeat the cafes be-
fore-mentioned, of ftabbing an adulterefs, &c. which are

barely manflaughter, as at common law,) in the conftruc-

tion of this fatute it hath been doubted, whether, if the

deceafed had ftruck at all before the mortal blow given,

this does not take it out of the ftatute, though in the pre-

ceding quarrel the tabber had given the firft blow; and it
feems to be the better opinion, that this is not within the

(tatute ". Alfo it hath been refolved, that the killing a man
[ 194] by throwing a hammer or other blunt weapon is not within

the ftatute; and whether a hot with a piltol be fo or not,
is doubted". But if the party flain had a cudgel in his hand,
or had thrown a pot or bottle, or difcharged a piftol at the
party ftabbing, this is a fufficient having a weapon drawn on
his fide within the words of the ftatute ®.

2. We are next to confider the crime of deliberate and
wilful murder; a crime at which human nature ftarts, and
which is I believe punifhed almoft univerfally throughout the

world with death. The words of the mofaical law (over and

above the general precept to Noah?, that " wholo fheddeth

" man's blood, by man fhall his blood be thed,") are very

emphatical in prohibiting the pardon of murderers?. " More-

" over ye thall take no fatisfaction for the life of a mur-

Book IV.

# Ird Raym. I4C. • 1 Hawk. I'. C.?7.
1 Foli. 209, 300. ₽ Gen. іх. б.

a Numb. xxxv. 31.

" 1 lial. P. C. 490.

in derer,
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« derer, who is guilty of death, but he thall furely be put to

" death; for the land cannot be cleanfed of the blood that

" is thed therein, but by the blood of him that thed it."

And therefore our law has provided one courfe of profecu-

tion, (that by appeal, of which hereafter,) wherein the king

himfelf is excluded the power of pardoning murder; fo that,

were the king of England fo inclined, he could not imitate

that Polith monarch mentioned by Puffendorf: who thought

proper to remit the penalties of murder to all the nobility,

in an edict with this arrogant preamble, « nos, divini juris

" rigorem moderantes, c." But let us now confider the
definition of this great offence.

THe name of murder (as a crime) was antiently applied

only to the fecret killing of another"; (which the word

' perpetratur"." for which the vill wherein it was com-

mitted, or (if that were too poor) the whole hundred was

liable to a heavy amercement; which amercement itfelf

was alfo denominated murdrum".. This was an antient

ufage among the Goths in Sweden and Denmark; who
fuppoled the neighbourhood, unlefs they produced the

murderer, to have perpetrated or at leaft connived at the

murder*: and, according to Bractony, was introduced

into this kingdom by king Canute, to prevent his country-
men the Danes from being privily murdered by the Eng-
lifh; and was afterwards continued by William the con-
queror, for the like fecurity to his own Normans". And

therefore if, upon inquifition had, it appeared that the

" pur murdre le droit" in the articles of

alfo fignified any kind of concealment

perfon

noerda fignifies in the Teutonic language*;) and it was [195 ]

defined, « homicidium quod nullo vidente, nullo fciente, clam

- L. Of N. b. 8. 43. "mittam nes murdrari." And the words
5 Dial. de Scacch. I. 1.C. IO.
•Stiernh. de jure Sueon. 1. 3. c. 3. that fatute, are rendered in Fleta, ibid.

The word murdre in our uld fatutes § 3. "pro jure alicujus murdriendo."
• Glanv. 1. 14-6. 3.

or ftifling. So in the fatute of Exéter, # Bract. 1 3,18-2-6-75-870 Stit
14 Edu. I. "je riens ne celerai, re fuf- Marlb. c. 26. loft. 28x.

"ferai effre celé ne murdré:" which is * Stiernh. 1.3.c.4.

thus trandated in Fleta, 1. 1. c. 18. § 4. 1 6.3-50-2-6-15.
"Nullam verianem edibo s celari per- 2 I Hal, P. C. 447.

R 4
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perfon found fain was an Englithman, (the prefentment

whereof was denominated englefcherie,) the country feems

to have been excufed from this burthen. But, this differ-

ence being totally abolithed by ftatute 14 Edw. III. c. 4. we

in quite another manner, without regarding whether the

party flain was killed openly or fecretly, or whether he was

of Englith or foreign extraction.

Murder is therefore now thus defined or rather defcribed

by fir Edward Coke"; " when a perfon of found memory

« and difcretion, unlawfully killeth any reafonable creature
" in being, and under the king's peace, with malice afore-

" thought, either exprefs or implied." The beft way of
examining the nature of this crime will be by confidering the
feveral branches of this definition.

First, it muft be committed by a perfon of found memory

and difcretion: for lunatics or infants, as was formerly

obferved, are incapable of committing any crime : unlefs in

and of courfe a difcretion, or difcernment, between good

and evil.

Next, it happens when a perfon of fuch found difcretion
unlawfully killeth. The unlawfulnels arifes from the killing

{ ros I without warrant or excufe: and there muft alfo be an actualkilling to confitute murder; for a bare affault, with intent
to kill, is only a great mifdemefnor, though formerly it was
held to be murder. The killing may be by poifoning,

ftriking, ftarving, drowning, and a thoufand other forms of

death, by which human nature may be overcome. And if a
perfon be indiated for one fpecies of killing, as by poifoning,

he cannot be convited by evidence of a totally different fpe-

cies of death, as by booting with a piftol, or farving. But

where they only differ in circumftance, as if a wound be

• 1 Hal. P. C. 425.
alleged

Book IV.

muft now (as is obferved by Staundforde ») define murder

fuch cafes where they few a confcioufnefs of doing wrong,

* Braét. ubi fripr. " 3 Inft.47.
• P. C. l. I. 6.15.
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alleged to be given with a [word, and it proves to have arifen
from a ftaff, an axe, or a hatchet, this difference is immate-

rial. Of all fpecies of deaths, the moft deteftable is that

of poifon; becaufe it can of all others be the leaft prevented

either by manhood or forethought'. And therefore by the

Itatute 22 Hen. VIII. c. 2. it was made treafon, and a more

grievous and lingering kind of death was inflicted on it than

the common law allowed; namely, boiling to death (3): but

this act did not live long, being repealed by 1 Edw. VI.

c. 12. There was alfo, by the antient common law, one

fpecies of killing held to be murder, which may be dubious
at this day; as there hath not been an infance wherein it
has been held to be murder for many ages paft s: I mean by

not from any apprehenfion of his that
the point was not maintainable, but

& Fost, 132. In the cafe of Macdanielfrom other prudential reafons.
and Berry, reported by fir Michael thing therefore fhould be concluded
Foiter, though the then attorney gene- from the waivingof that profecu-
ral declined to argue this point of lar, tion (4).
I have good grounds to believe it was

(3) This extraordinary punifhment feems to have been adopted
by the legiflature, from the peculiar circumitances of the crime
which gave rife to it; for the preamble of the ftatute informs us,
that John Roofe, a cook, had been lately convicted of throwing
poilon into a large pot of broth, prepared for the Bilhop of Ro-
chefter's family, and for the poor of the parith; and the faid John
Roofe was by a retrofpective claufe of the fame ftatute ordered to
be boiled to death. Lord Coke mentions feveral inftances of per-
fons fuffering this horrid punilhment. 3 Inft. 48. Murder of malice
prepenie, was made high treafon in Ireland, by 1o Hen. VII. c.21.

By the 43 Geo. III. c. 58. it is enacted, that if any perfon fhall

to, or taken by, any of his majeity's fubjects any deadly poifon
with intent to murder, he, his counfellors, aiders, and abettors,
hall be guilty of felony without benefit of clergy.

So the attempt to murder by poifon, which by the common law
was only a mifdemeanour, is now made a capital crime.

(4) The guilt of him who takes away the life of an innocent
man by a falle oath, is much more atrocious than that of an affaf-

fin,

• 3 Inft. 319. 2 Hal. P. C. I85.
8 3 Inft. 48.

Na

Irif Statutes.

wilfully and malicioufly admirifter to, or caufe to be adminiftered



196 PUBLIC

bearing falfe witnes againft another, with an exprefs preme-

ditated defign to take away his life, fo as the innocent per-

fon be condemned and executed". The Gothic laws punilhed

in this cafe, both the judge, the witnefles, and the profe-

" autorem, ut homicidam'" And, among the Romans, the

as being guilty of a fpecies of affaflination". And there is
no doubt but this is equally murder in foro confcientiae as

[=97 ] killing with a fword; though the modern law (to avoid
the danger of deterring witneffes from giving evidence upon
capital profecutions, if it muft be at the peril of their own

lives) has not yet punilhed it as fuch. If a man however
does fuch an act of which the probable confequence may
be, and eventually is, death; fuch killing may be murder,
although no ftroke be truck by himfelf, and no killing
may be primarily intended: as was the cale of the unna-
tural fon, who expoled his fick father to the air, againft his
will, by reafon whereof he died'; of the harlot, who
laid her child under leaves in an orchard, where a kite
ftruck it and killed it"; and of the parif-oficers, who
fhifted a child from parith to parifh, till it died for want of

* Ef. 48.8.1.

= I Hal. P. C. 432.

fin, who murders by a dagger or by poilon. He who deftroys by

perjury, adds to the privation of life public ignominy, the moft

excruciating of tortures to an honourable mind, and reduces an in-

nocent family to ruin and infamy; but notwithftanding this is

the moft horrid of all crimes, yet there is no modern authority to

induce us to think that it is murder by the law of England: Lord

Cole fays exprefsly, " it is not holden for murder at this day."

3 Infl. 48. Sce allo Foft. 132. Such a diftinction in perjury would

be more dangerous to fociety, and more repugnant to principles of

found policy, than in this infance the apparent want of feverity in

the law. Few honeft witneffes would venture to give evidence

agamit a prifoner tried for his life, if thereby they made themfelves

liable to be protected as murderers,

BooK IV.

cutor: " peculiari poena judicem puniunt; peculiari teftes,
• quorum fides judicem feduxit; peculiari denique et maxima

lex Cornelia, de caris, punilhed the falfe witnels with death,

* Mirror, c. 1. § 8. Britt. c. 52.
Bract. 1. 3. c.4. ' I Hawk. P. C. 78.

¡ Stiernh. de jure Gitb. 1.3-6.3.

CarE
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care and fuftenance" (5). So too, if a man hath a bealt
that is ufed to do mifchief; and he knowing it, fuffers it to
go abroad, and it kills a man; even this is manflaughter in
the owner: but if he had purpolely turned it loofe, though
barely to frighten people and make what is called fport, it is
with us (as in the Jewilh law) as much murder, as if he had
incited a bear or dog to worry them". If a phyfician or
furgeon gives his patient a potion or plaifter to cure him,
which contrary to expectation kills him, this is neither mür-
der, nor mantlaughter, but mifadventure; and he thall not

be punithed criminally, however liable he might formerly
have been to a civil action for neglect or ignorance?: but
it hath been holden, that if it be not a regular phyfician or
furgeon, who adminifters the medicine or performs the ope-
ration, it is manflaughter at the leaft?. Yet fir Matthew
Hale very juftly queftions the law of this determination.
In order alfo to make the killing murder, it is requifite that

the party die within a year and a day after the ftroke received,

or caufe of death adminiftered; in the computation of which,

the whole day upon which the hurt was done thall be reckoned

FARTHER; the perfon killed muft be « a reafonable crea-

" ture in being, and under the king's peace," at the time of the

killing. Therefore to kill an alien, a Jew, or an outlaw, [ 198 ]
who are all under the king's peace and protection, is as

much murder as to kill the moft regular-born Englifman;except he be an alien enemy in time of war. To kill a
child in it's mother's womb, is now no murder, but a great

• Palm. 545•

tenance, or treats him with fuch continued harthnefs and feverity as
his death is occafioned thereby, the law will imply malice, and the

offence will be murdes. Leach, 127.

Ch. 14.

the firfts.

9 Britt. c. 5. 4 Init. 251.
• Ibid. 43I, 5 I HA. P. C. 430.
• Mirr. c. 4. § I6. See Vol. lil. s I Hawk. L'. C. 79.

rag. 122. : 3 Init. 50. 1 Hal. P. C. 433.

(5) Or if a mafter refufes his apprentice neceffary food or fuf.

mitprilion:
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mifprifion: but if the child be born alive, and dieth by

reafon of the potion or bruifes it received in the womb, it

feems, by the better opinion, to be murder in fuch as ad-

miniftered or gave them " (6). But, as there is one cafe where

it is difficult to prove the child's being born alive, namely,

in the cafe of the murder of baftard children by the unnatu-

ral mother, it is enacted by ftatute 21 Jac. I. c. 27. that if

any woman be delivered of a child which if born alive fhould

by law be a baftard; and endeavours privately to conceal its
death, by burying the child or the like; the mother fo
offending thall fuffer death as in the cafe of murder, unlefs
the can prove by one witnels at leaft that the child was

actually born dead. This law, which favours pretty ftrong-

ly of feverity, in making the concealment of the death

almoft conclufire evidence of the child's being murdered

by the mother, is neverthelefs to be alfo met with in the

criminal codes of many other nations of Europe; as the

Danes, the Swedes, and the French". But I apprehend

it has of late years been ufual with us in England, upon
trials for this offence, to require fome fort of prefumptive
evidence that the child was born alive, before the other
contrained prefumption (that the child whole death is con-
cealed, was therefore killed by it's parent) is admitted to

* See Barrington on the fatutes,
but fee I Hal. P. C. 433- 425-

(5) See the law as altered by 43 Geo. III. c. 58. with regard
to means ufed to procure the milcarriage of pregnant women in

(7) By the 43 Geo. III. c. 58. the harth ftatute 21 Jac. I. and
the fimilar Irifh act 6 Ann. which made it a capital crime to con-
ceal the birth of a baftard child, are repealed, and it is enacted, that
trials in England and Ireland of women charged with the murder
of their baftard children, hall be condueted by the fames rules of
evidence, as other trials for murder.

But if the prifoner is acquitted of the murder, the jury may

find that the endeavoured to conceal the birth of her child, and
for

BooK 1V.

convict the prifoner (7).

" 3 Inf. 50. I Flawk. P.C. 80.

хо. 1. 130. в. 8.
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LastLY, the killing muft be committed with malice afore-

thought, to make it the crime of murder. This is the grand

criterion which now diftinguithes murder from other killing :

perly fpite or malevolence to the decealed in particular, as
any evil defign in general: the dictate of a wicked, depraved,

and it may be either exprefs or implied in law. Exprefs
malice is when one, with a fedate deliberate mind and [ 199 ]
formed defign, doth kill another: which formed defign

is evidenced by external circumftances difcovering that

inward intention; as lying in wait, antecedent menaces,

former grudges, and concerted fchemes to do him lome

bodily harm%. This takes in the cafe of deliberate duelling,
where both parties meet avowedly with an intent to murder:
thinking it their duty as gentlemen, and claiming it as their
right, so wanton with their own lives and thofe of their
fellow-creatures; without any warrant or authority from any

power either divine or human, but in direct contradiction

to the laws both of God and man; and therefore the law

has juftly fixed the crime and punilhment of murder, on
them, and on their feconds alfo?. Yet it requires fuch a
degree of pallive valour to combat the dread of even un-
deferved contempt, arifing from the falfe notions of honour
too generally received in Europe, that the trongeft prohibi-
tions and penalties of the law will never be entirely effectual
to eradicate this unhappy cuftom; till a method be found
out of compelling the original aggreflor to make fome other
fatisfaction to the affronted party, which the world thall
efteem equally reputable, as that which is now given at the
hazard of the life and fortune, as well of the perfon infulted,

* 2 Roll. Rep. 46I.

for that offence the court may adjudge her to be imprifoned in the

county gaol or houfe of correction for any time not exceeding

two years.

as

and this malice prepenfe, malitia praecogitata, is not fo pro-

and malignant heart"; un difpofition à faire un male chofe*;

~ F'ofter, 256. • I Hal. P. C. 451.

2 I Hawk. P. C. 82.
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as of him who hath given the infult. Allo, if even upon a

fudden provocation one beats another in a cruel and un-
ufual manner, fo that he dies, though he did not intend
his death, yet he is guilty of murder by exprefs malice; that
is, by an exprefs evil defign, the genuine fenfe of malitia.
As when a park-keeper tied a boy, that was ftealing wood,
to a horfe's tail, and dragged him along the park; when
mafter corrected his fervant with an iron bar; and a fchool-
matter tamped on his fcholar's belly; fo that each of the

fufferers died: thefe were juftly held to be murders, becaufe

the correction being exceflive, and fuch as could not pro-

ceed but from a bad heart, it was equivalent to a deliberato

act of flaughter a. Neither fhall he be guilty of a lefs
[ 200 ] crime, who kills another in confequence of fuch a, wilful act,

as thews him to be an enemy to all mankind in general; as
going deliberately, and with an intent to do mifchief, upon
a horle uled to frike, or coolly difcharging a gun among
a multitude of people. So if a man refolves to kill the
next man he meets, and docs kill him, it is murder, although
he knew him not; for this is univerfal malice. And, if two
or more come together to do an unlawful act againft the king's
peace, of which the probable confequence might be blood-
thed, as to beat a man, to commit a riot, or to rob a park:
and one of them kills a man; it is murder in them all, be-

tended beforehand a.

Arso in many cales where no malice is exprefled, the law
will imply it: as where a man wilfully poifons another, in
fuch a deliberate act the law prefumes malice, though no
particular enmity can be proved. And if a man kills an-
other fuddenly, without any, or without a confiderable pro-

rocation, the law implies malice; for no perfon, unlefs of

an abandoned heart, would be guilty of fuch an act, upon a

flight or no apparent caule. No affront, by words or gef-

# 7311.84.

tures

Book IV.

caufe of the unlawful act, the malitia praecogitata, or evil in-

a 1 Hal. P. C 154-473-474.
* Lord Raym. 14.3 • 1 Hal. 1. C. 155.
• 1 Hawk. P. C.74.
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rures only, is a fufficient provocation, fo as to excufe or ex-

tenuate fuch acts of violence as manifeftly endanger the life

of another'. But if the perfon fo provoked had unfortu-

nately killed the other, by beating him in fuch a manner as

thewed only an intent to chaftife and not to kill him, the law

fo far confiders the provocation of contumelious behaviour,

as to adjudge it only manflaughter, and not murders. In

like manner if one kills an officer of juftice, either civil or

criminal, in the execution of his duty, or any of his afiftants

endeavouring to conferve the peace, or any private perfon

knowing his authority or the intention with which he inter-

poles, the law will imply malice, and the killer thall be

guilty of murder". And if one intends to do another felony,
and undefignedly kills a man, this is alfo murder'. T'hus if [ 201 ]
one fhoots at A and mifles him, but kills B, this is murder;
becaule of the previous felonious intent, which the law tranf-
fers from one to the other. The fame is the cafe where one

malicious intent, takes it, and it kills him; this is likewife
murderi. So alfo if one gives a woman with child a mc-

dicine to procure abortion, and it operates fo violently as to
kill the woman, this is murder in the perfon who gave it".
It were endlefs to go through all the cales of homicide,
which have been adjudged either exprefly, or impliedly,
malicious: thefe therefore may fuffice as a fpecimen; and
we may take it for a general rule that all homicide is ma-
licious, and of courfe amounts to murder, unleis where
juftified by the command or permiftion of the law; excufed on
the account of accident or felf-prefervation; or alleviated into

manflaughter, by being either the involuntary confequence

of fome act, not itrictly lawful, or (if voluntary) occafioned

by fome fudden and fufficiently violent provocation. And

455,456.
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endeavouring to fupprefs an affray or apprehend a felon,

lays poilon for A; and 3, againft whom the prifoner had no

all thefe circumftances of juftification, excufe, or alleviation,

f I Hawk. P. C. 82. 1 Hal. P. C.

• Foft. 291.

• I Hal. P. C. 465.

i Ibid. soG.

* Ibid. 429.

^ I Hal. P. C. 45%. Folt 308, Ec.
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it is incumbent upon the prifoner to make out, to the fatif-
faction of the court and jury: the latter of whom are to decide
whether the circumftances alleged are proved to have actually
exilted; the former, how far they extend to take away or
mitigate the guilt. For all homicide is prefumed to be ma-
licious, until the contrary appeareth upon evidence ' (8).

THe punihment of murder, and that of manflaughter,
were formerly one and the fame; both having the benefit of
clergy; fo that none but unlearned perfons, who leaft knew
the guilt of it, were put to death for this enormous crime.
But now, by feveral ftatutes", the benefit of clergy is taken
away from murderers through malice prepenfe, their abet-
tors, procurers, and counfellors. In atrocious cales, it was
frequently ufual for the court to direct the murderer, after
execution, to be hung upon a gibbet in chains near the place

(8) Francis Smith was indicted for murder at the Old Bailey,

January 13th, 1807.

The neighbourhood of Hammerfmith had been alarmed by what

was fuppoled to be a ghoit. The prifoner went out with a loaded

gun with intent to apprehend the perfon who perfonated the ghoit,
he met the decealed, who was drefled in white, and immediately

difcharged his gun and killed him. Chief Baron Macdonald, Mr.

J. Rooke, and Mr. J. Lawrence were unanimoufly of opinion that

the facts amounted to the crime of murder. For the perfon who

fance,) and no one would have had a right to have killed him, even

if he could not otherwife have been taken.

The jury brought in a verdict of manlaughter, but the court

faid they could not receive that verdict; if the jury believed the
witnefles, the prifoner was guilty of murder; if they did not
believe them, they muft acquit. Upon this they found a verdiet
of guilty.

Sentence of death was pronounced, but the prifoner was re-

where

Book IV.

' For. 255-

m. I Hal. P. C. 450.

• 23 Hen. VIII. c. 7. 1 Edw. VI.

c. 12.435 Ph. & M.c. 4.

reprefented the ghoft, was only guilty of a mifdemeanour, (a nu-

priesed.
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where the fact was committed: but this was no part of the

legal judgment; and the like is fill fometimes practifed in
the cafe of notorious thieves. This, being quite contrary to
the exprefs command of the mofaical law®, feems to have
been borrowed from the civil law: which, befides the terror
of the example, gives alfo another reafon for this practice,
viz. that it is a comfortable fight to the relations and friends
of the decealed?. But now in England, it is enacted by
ftatute 25 Geo. II. c. 37. that the judge, before whom any
perfon is found guilty of wilful murder, hall pronounce
fentence immediately after conviction, uniefs he fees caufe

to potpone it; and hall, in palling fentence, direct him to

be executed on the next day but one, (unleis the fame hail

be Sunday, and then on the Monday following,) and that his

body be delivered to the furgeons to be diffected and ana-

tomized": and that the judge may direct his body to be
afterwards hung in chains (6), but in nowife to be buried
without diffection. And, during the fhort but awful inter-
val between fentence and execution, the prifoner hall be kept
alone, and fuftained with only bread and water. But a

power is allowed to the judge, upon good and fufficient

caufe, to refpite the execution, and relax the other reftraints
of this act.

By the Roman law, parricide, or the murder of one's

parents or children, was punilhed in a much leverer manner

than any other kind of homicide. Atter being fcourged, the

« nor remain all night upon the tree; "folatio fit cognatis interemptorum

• hot thou thalt in anywife bury him « codem loco puera reddita, in que la-

« that day, that the land be not de- « trones homicidia feeifent." Ff. 48.

19.28.885.
* Fort. 10%

(6) The judge, if he thinks it advifable, may afterwards direct
the hanging in chains, by a Special order to the heriff; but it does

not form any part of the judgment. Foff. 107.

delinquents

Gh. 14.

"The body of a malefactor Mall "ut, et confpectu deterreantur alii, et

" filed." Deur. sxi. 23.

p « Famofos latrones, in bis losis, ubi

"grafati funt, furca figendos placuit;

VoL. IV.
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delinquents were fewed up in a leathern fack, with a live
dog, a cock, a viper, and an ape, and fo caft into the fea.
Solon, it is true, in his laws, made none againft parricide ;

apprehending it impolible that any one thould be guilty of

fo unnatural a barbarity And the Perfians, according to

Herodotus, entertained the fame notion, when they adjudged

aH perfons who killed their reputed parents to be baftards.

And, upon fome fuch reafon as this, we muft account for
[ 203 ] the omiffion of an exemplary punifhment for this crime in

our Englith laws; which treat it no otherwife than as fimple
murder, unlets the child was alfo the fervant of his parent'

For, though the breach of natural relation is unobferved,
yet the breach of civil or ecclefiaftical connections, when
coupled with murder, denominates it a new offence, no lefs

which however is nothing elfe but an aggravated degree of
murder"; although on account of the violation of private
allegiance, it is Itigmatized as an inferior fpecies of treafon".
And thus, in the antient Gothic conftitution, we find the
breach both of natural and civil relations, ranked in the fame
clafs with crimes againft the ftate and the fovereign ".

may happen three ways: by a fervant killing his mafter, a

or regular) his fuperior, to whom he owes faith and obedi-
ence. A fervant who kills his mafter, whom he has left, upon
a grudge conceived againft him during his fervice, is guilty
of petit treafon: for the traiterous intention was hatched
while the relation fubfifted between them; and this is only
an execution of that intention*. So if a wife be divorced a

« regem, liberis in parentes, maritis ins

" See pag- 75.

Book IV.

than a fpecies of trealon, called parva proditio, or petit treafon :

PETIT treafon, according to the ftatute 25 Edw. III. c. 2.,

wife her hufband, or an ecclefiaftical perfon (either fecular

rj.41.8.0.
" Cic. pro S. Rofiio, §25. " exores, (et vice verfa,) fervis in do-
• 1 Hal. P. C. 380. " minos, nut elian al bomine in femel

"Tolter, 107. 327-336. « ipfam." Stierul, de jure Gotb. 1. 3.
c. 3.

*" Omnium gravilfima cenfetur vis * I Hawk. 1. C. 89. 1 Hal. P. C.

" facia ab incolis in patriam, fabdilis in 380.

inenfa
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fhe kills fuch divorced hufband, the is a traiterefs. And a
clergyman is undertood to owe canonical obedience to the

neficed, and alfo to the metropolitan of fuch fuffragan or
diocelan bilhop: and therefore to kill any of thefe is petit
treafon". As to the reft, whatever has been faid, or remains
to be obferved hereafter, with refpect to wilful murder, is
alfo applicable to the crime of petit treafon, which is no

other than murder in its moft odious degree : except that [204 ]
the trial fhall be as in cafes of high treafon, before the im-
provements therein made by the ftatutes of William III. a

But a perfon indicted of petit treafon may be acquitted

thereof, and found guilty of manflaughter or murder®: and

in fuch cafe it fhould feem that two witneffes are not necef-

fary, as in cafe of petit treafon they are (7). Which crime

The punithment of petit treafon, in a man, is to be drawn

and hanged, and in a woman to be drawn and burnte: the

idea of which latter punilhment feems to have been handed

down to us by the laws of the antient Druids, which con-

demned a woman to be burnt for murdering her hufband " ;

and it is now the ufual punifhment for all forts of treafons

committed by thofe of the female fex * (8). Perfons guilty

2 Hal. P. C. 184.

• Cafar de bell. Gall. 1. 6. 6. 18.

• Foiter, 106. 1 HaL P. C. 378.

(7) It has been determined, that a perfon indifted for petit

treafon, may upon the evidence of one witnefs be convilted of

murder, though acquitted of the petit treafon. Radbourne's cafe,

Leach, 363.

(8) By the 3o Geo. III. c. 48. women hall no lunger be fen-

tenced to be burnt; but in all cales of high and petit treafon they

hall be condemned to be drawn and hanged; and in petit treafon

Ch. 14.

menfu et thoro, itill the vinculum matrimoni fubfifts; and if

bihop who ordained him, to him in whofe diocefe he is be-

is alfo diftinguifhed from murder in its punithment.

y I Hal. P. C. 381.

* Ibid. • I Hal. P.C. 382. 3 Inft. 3II.

a For. 337.

e See pag. 53.
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of petit treafon were firft debarred the benefit of clergy, by
ftatute 12 Hen. VII. c. 7. which has been fince extended

they thall be fubject befides to the fame judgment with regard to
diffection and the time of execution as is directed by the 25 Geo. II.
c. 37. in cafes of murder. Soon after the palling of the 25 Geo. II.

c. 37. the majority of the judges agreed, that in the cafe of men
convicted of petit trealon, the judgment introduced by that fatute
thould be added to the common law judgment for petty treafon.

204 Book IV.

' to their aiders, abettors, and counfellors, by ftatute 23

Hen. VIII. c. I. and 4 8 5 P. & M. c. 4.

Foft. 107.
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CHAPTER THE FIFTEENTH.

OF OFFENCES AGAINST THE PERSONS
oF INDIVIDUALS.

HAVING in the preceding chapter confidered the prin-

cipal crime, or public wrong, that can be committed
againft a private fubject, namely, by deftroying his life; I
proceed now to enquire into fuch other crimes and mifde-
melnors, as more peculiarly affect the fecurity of his perfon,
while living.

Of thefe fome are felonious, and in their nature capital ;

animadvertion. Of the felonies the firft is that of mayhem.

I. MAyHEM, mayhemium, was in part confidered in the

preceding volume a, as a civil injury: but it is alfo looked

upon in a criminal light by the law, being an atrocious breach

of the king's peace, and an offence tending to deprive him

of the aid and afliftance of his fubjects. For mayhem is pro-

perly defined to be, as we may remember, the violently de-

priving another of the ufe of fuch of his members as may
render him the lefs able in fighting, either to defend himfelf,
or to annoy his adverfary. And therefore the cutting off,
or difabling, or weakening a man's hand or finger, or ftriking
out his eye or foretooth, or depriving him of thofe parts the
lofs of which in all animals abates their courage, are held to

* See Vol. Ill. pag. 121.

be

Ch. 15. WrOnGs.

others are fimple mifdemenors, and punihable with a lighter

• Britt. 1. 1. 6. 25. 3 Hawk. P. C. III.

$ 3
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be mayhems. But the cutting off his eat, or nofe, or the

like, are not held to be mayhems at common law; becaufe

they do not weaken but only disfigure him.

By the antient law of England he that maimed any man,

whereby he loft any part of his body, was fentenced to lofe

the like part; membrum pro membro"; which is ftill the law

in Sweden. But this went afterwards out of ufe: partly
becaufe the law of retaliation, as was formerly thewn, is at
beft an inadequate rule of punihment; and partly becaufe
upon a repetition of the offence the punifhment could not be
repeated. So that, by the common law, as it for a long time
food, mayhem was only punifhable with fine and imprifon-
ment'; unles perhaps the offence of mayhem by caltration,
which all our old writers held to be felony: « et fequitur

" omnium bonorum ademptiones." And this, although the

mayhem was committed upon the higheft provocation".

ment of mayhem more out of doubt. For firft, by ftatute

5 Hen. IV. c. j. to remedy a mifchief that then prevailed

of beating, wounding, or robbing a man, and then cutting

out his tongue, or putting out his ejes, to prevent him from

being an evidence againft them, this offence is declared to be
felony, if done of malice prepenfe; that is, as fir Edward
Coke explains it, voluntarily, and of fet purpole, though
done upon a fudden occafion. Next, in order of time, is
the tatute 37 Hen. VIII. c. 6. which directs, that if a man

hall malicioully and unlawfully cut off the ear of any of the

which a gentleman of Somerfetthire
and his wife appears to have been ap-

• See pag. 12. John the monk, who was caught in
adultery with the wife.

3 Sir Edward Coke (3 Inft, 62.) has
king's

20б

« aliquando poena capitalis, aliquando perpetuum exilium, cum

But fubfequent ftatutes have put the crime and punth-

* 3 Inft. 118. - Mes, fo la pleyrie foit trancribed a record of Henry the third's

faite de femine qu'avera tolle a bure fes time, (Clauf. 13 Hen. III. m. g.) by

membres, en tiel cafe perdra le fome la une

meyn par jugement, come le membre dount
ele avera trefpaffe. (Brit. c.25.)

" Stiernhook de jure Sucor 1. go to3. pete indi en coming coup ios,

• 1 Hawk. P. C. 112.
& Bract. fol. 1+44. " 3 Init. 62.
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king's fubjects, he hall not only forfeit treble damages to

the party grieved, to be recovered by action of trelpals at

common law, as a civil fatisfaction; but alfo sol. by way

of fine to the king, which was his criminal amercement.

The laft ftatute, but by far the moft fevere and effectual of

all, is that of 22 & 23 Car. II. c. I., called the Coventry act;

being occafioned by an affault on fir John Coventry in the

fome obnoxious words uttered by hin in parliament. By
this ftatute it is enacted, that if any perfon fhall of malice
aforethought, and by lying in wait, unlawfully cut out or

difable the tongue, put out an eye, flit the nofe, cut off a nofe

or lip, or cut off or difable any limb or member of any other

perfon, with intent to maim or to disfigure him; fuch perfon,

his counfellors, aiders, and abettors, thall be guilty of felony

without benefit of clergy " (r).

* On this Itatute Mr. Coke, a gentle- with an intent to disfigure, but with

man of Suffolk, and one Woodburn, i an intent to murder; and therefore

labourer, were indicted in 1722; Coke not within the fatute.But the court

for hiring and abetting Woodburn, held, that if a man attacks another to

and Woodburn for the actual fact of murder him with fuch an inftrument •

fitting the nofe of Mr. Crifpe, Colse's as a hedge-bill, which cannot but en-

brother-in-law. The cafe was fome- danger the disfiguring him; and in

what fingular. The murder of Crifpe fuch actack happens not to kill, but

was intended, and he was left for dead, only to disfigure him; he may be in-

being terribly hacked and disfigured dieted on this fatute; and it Mall be

with a hedge-bill; but he recovered. left to the jury whether it were not a

"Now the bare intent to murder is no defign to murder by disfiguring, and

felony; but to disfigure with an intent confequently a malicious intent to dif-

to disfigure, is made to by this fatute; figure as well as to murder. According-
on which they were therefore indicted. ly the jury found them guilty of fuch
And Coke, who was a difgrace to the previous intent to disfigure, in, order to

profettion of the law, had the effron- effect their principal intent to murder,

tery to reft his defence upon this point, and they were both condemned and

that the affault was not committed executed. (State Trials, V1. 212.

(1) In a cale where a gentleman had apprehended a pick-pocket,

an accomplice followed and gave the gentleman a wound acros

the nofe with a knife; this was held to be a fitting of the nofe and

a maiming within the fatute. Carrol's cafe, Leach, 83. It has been

determined, that if a man deliberately watches an opportunity and

carries his intention into execution, he may be faid to lie in wait ;
but where a perfon went up to a man ftealing turnips, who imme-

diately

Ch. 15° WRONGS.

ftreet, and flitting his nofe, in revenge (as was fuppofed) for

5 4
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Thus much for the felony of mayhem: to which may be

added the offence of wilfully and malicioufly hooting at any

perfon in any dwelling-houfe or other place; an offence, of

which the probable confequence may be either killing or

maiming him. This, though no fuch evil confequence en-

[208 ] fues, is made feloiy without benefit of clergy by ftatute

9 Geo. I. c. 22., and thereupon one Arnold was convicted in

1723 for hooting at Lord Onflow; but, being half a mad-

man, was never executed, but confined in prifon, where he

died about thirty years after (2).

diately cut him in the face, this was thought not to be lying in

wait within the ftatute. Tickner's cufe, 1b. 170. A would or in-

cifion in the throat has been held not to be a maiming. Lee's

cafe, 1b: 49.
The 43 Geo. III. c. 58. enacts, if any perfon hall wilfully and

malicioully ftab or cut any of his majefty's fubjects with intent to

murder, rob, maim, disfigure, or difable him, or to do him fome

grievous bodily harm, or with intent to refift or prevent the appre-

henfion and detainer of the perfon fo tabbing or cutting, or of

any of his accomplices for offences, for which they might be law-

fully apprehended and detained, he, his counfellors, aiders, and

abettors hall be guilty of felony without benefit of clergy: pro-

vided that if fuch acts of ftabbing or cutting were committed un-

der circumitances, that if death enfued, the lame would not in law
amount to the crime of murder, then the perfon fo indicted hall
be acquitted.

Peter Atkinfon was indicted at York Spring Afizes, 1806, for

cutting with an intent to murder under this ftatute. He clearly

intended to murder a woman, his fellow-fervant, and truck her

over the face and head with the harp or claw part of a hammer
until he thought the was dead. She recovered. He was found
guilty, but his cafe was referved for the opinion of the twelve
judges.

They held he was guilty of cutting within the meaning of the
ftatute, and he was executed.

But if he had attempted to kill her with the blunt end of the
hammer, he would have been guilty of a mifdemeanour only.

(2) The effence of this crime confits in malicioufly hooting;
no at of fhooting therefore will amount, under this ftatute, to a

capital

Book IV.
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II. THe lecond offence, more immediately affecting the

and marriage; which is vulgarly called fealing an heires. For

by ftatute 3 Hen. VII. c. 2., it is enacted, that if any perfon

hall for lucre take any woman, being maid, widow, or wife,

capital offence, unlefs it be accompanied with fuch circumftances
as in conftruction of law would have amounted to the crime of

murder, if death had enfued from fuch an act; for there is no
ipecies of homicide in which malice forms any ingredient, except
that of murder; it follows therefore that a hooting in the trani-
port of paffion, excited by fuch a degree of provocation, as would
reduce the homicide to the offence of manflaughter, is not within
the meaning of the fatute. Gaftineaus's cafe, Leach, 323.

Three perfons were indicted on the Black Act for hooting at
the profecutor; they were all charged with the fingle act, and the
indictment was held by all the judges of England to be fufficient.
Mr. J. Buller, 3 T. R. 105.

Sever coalheavers were indicted together for hooting at'onc
Green; they were all convicted and executed, though fome had
no fire-arms, but they were prefent encouraging thofe who fired,

The words are Shoot at, and where a man fired a gun in the
dark with intent to kill another in the direction which he thought
was the moft likely to effect his purpofe, but where the perfon in-
tended to be hit was in a different direction, it was held by the
Court at the Old Bailey that it was not a capital crime within the

' By the 43 Geo. Ill. c. 58., it any perion thall wiltully and ma-

level any kind of loaded fire-arms at any one, and attempt to dif-
charge the fame by drawing the trigger or in any other manner
with intent to murder, rob, maim, disfigure, or difable him, or tr
do him fome grievous bodily harm, he, his counfellors, aiders anc
abettors, hall be guilty of felony without benefit of clergy; pro.
vided that if it hall appear upon the trial that fuch hooting and
attempt to difcharge fire-arms were committed under circumftances
that if death had enfued, the fame would not have amounted to the
crime of murder, then the perfon indieted hall be acquitted.

and

Ch. 15- WrONGS.

perimal tea rajet in viduals, relate she here apartion

• Eaf, P. C. 419.

statute. 1 Eafly P. C. 412.

incioufly thoot at any of his majelty's fubjects, or thall preient or
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and having fubitance either in goods or lands, being heir

apparent to her anceftors, contrary to her will; and after-

wards the be married to fuch mifdoes, or by his confent to

another, or defiled; fuch perfon, his procurers and abettors,

and fuch as knowingly receive fuch woman, fhall be deemed

principal felons ; and by ftatute 39 Eliz. c. 9., the benefit of
clergy is taken away from all fuch felons, who thall be prin-
cipals, procurers, or acceflories before the fact.

In the conftruction of this ftatute it hath been deter-

mined, 1. That the indictment muft allege that the taking

was for lucre, for fuch are the words of the fatute: 2. In

order to thew this, it muft appear that the woman has fub-

ftance either real or perfonal, or is an heir apparent™. 3. It

muft appear that the was taken away againft her will. 4. It

muft alfo appear, that the was afterwards married, or defiled.

And though poffibly the marriage or defilement might be

by her fublequent confent, being won thereunto by flat-

teries after the taking, yet this is felony, if the firft taking

were againft her will": and fo, vice verfa, if the woman

be originally taken away by her own confent, yet if the

afterwards refufe. to continue with the offender, and be

forced againft her will, the may from that time as properly

[ 209 ] be faid to be taken againft her will, as if the never had given
any confent at all; for till the force was put upon her, the
was in her own power°. It is held that a woman, thus taken

away and married, may be worn and give evidence againft

the offender, though he is her hufband de facto; contrary to

the general rule of law; becaufe he is no hufband de jure, in

cafe the actual marriage was alfo againft her willP. In cafes

indeed where the actual marriage is good, by the confent of

the inveigled woman obtained after her forcible abduction,

fir Matthew Hale feems to queltion how far her evidence

fhould be allowed : but other authorities feem to agree, that

209. 1 Cro. Car, 488. 3 Keb, 193. State

Trials, V. 155.

PUBLIC Book IV.

3 1 Hawk. P. C. 110. ° 1 Hawk. P. C. 110.

" 1 Hal. P. C. 660. 1 Hawk.P.C. P 1 Hal, P. C. 6ór.

" 1 Hal, Р. С. ббо.



209

it hould even then be admitted; efteeming it abfurd, that

the offender hould thus take advantage of his own wrong,

and that the very act of marriage, which is a principal ingre-

dient of his crime, fhould (by a forced conftruction of law)

be made ufe of to ftop the mouth of the moft material wit-

An inferior degree of the fame kind of offence, but not

attended with force, is punilhed by the ftatutes 4 & 5 Ph. &

Mar. c. 8. which enacts, that if any perfon, above the age:

of fourteen, unlawfully fhall convey of take away any zoman

child unmarried, (which is held to extend to baftards as well

as to legitimate children,) within the age of fixteen years,

from the poffelion and againft the will of the father, mother,

guardians, or governors, he thall be imprifoned two years,

or fined at the difcretion of the juftices; and if he deflowers

fuch maid or woman child, or without the confent of

parents, contracts matrimony with her, he fhall be imprifoned

five years, or fined at the difcretion of the juftices, and fbe

hall forfeit all her lands to her next of kin, during the life

of her faid hufband (3). So that as thefe ftoien marriages,
under the age of fixteen, were ufually upon mercenary views,
this act, befides punithing the feducer, wifely removed the
temptation. But this latter part of the act is now rendered
almolt ufeleis, by provifions of a very different kind, which [210 ]

make the marriage totally voids, in the ftatute 26 Geo. II.

III. A THIRD offence, againft the female part allo of his
majefty's fubjects, but attended with greater aggravations

(3) It has been decided in the court of eschequer, that fhe *
forfeits her lands only during the life of her hufband. Amb. 73.
Though the more natural conftruêtion of the ftatate feems to be,
that the next heir hall retain them during the life of the wife,
even after the death of the hufband. I Brown, 23.

than

Ch. 15• WrONGS.

nefs againft him.

с. 33.

5 Stra, I162, s See Vol. I. po 437, Ec.
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than that of forcible marriage, is the crime of rape, raptus

mulierum, or the carnal knowledge of a woman forcibly and

againft her will. This, by the Jewith law', was punifhed

with death, in cafe the damfel was betrothed to another man;
and in cafe the was not betrothed, then a heavy fine of fifty
thekels was to be paid to the damfel's father, and the was to
be the wife of the ravither all the days of his life; without
that power of divorce, which was in general permitted by

The civil law" punilhes the crime of ravilhment with

death and confifcation of goods: under which it includes

both the offence of forcible abduction, or taking away a

woman from her friends, of which we lait fpoke: and alfo

the prelent offence of forcibly difhonouring them; either of

which, without the other, is in that law fufficient to confti-

tute a capital crime. Alfo the ftealing away a woman from

her parents or guardians, and debauching her, is equally

penal by the emperor's edict, whether the confent or is forced:

« perpetratum."And this, in order to take away from

women every opportunity of offending in this way: whom the

Roman law fuppofes never to go aftray, without the feduc-

tion and arts of the other fex: and therefore, by refraining
and making fo highly penal the folicitations of the men, they
meant to fecure effectually the honour of the women.

our Englith law does not entertain quite luch fublime ideas

of the honour of either fex, as to lay the blame of a mutual

fault upon one of the tranfgreffors only : and therefore makes

it a neceffary ingredient in the crime of rape, that it mult
be againft the woman's will.

RAPE

Book IV.

the mofaic law.

"five volentibus, five nolentibus mulieribus, tale facinus fuerit

• Si
" enim ipfo raptores metu, vel atrocitate poenne, ab bujufmodi
"facinore )e temperaverint, nulli mulieri, five volenti, five nolenti,
«peccandi locus relinquetur; quia hoc ipfum velle mulierum, «b

« infidiis nequilimi hominis, qui meditatur rapinam, inducitur.
[211] « Nif etenim cam folicitaverit, nif odiofis artibus circumvenerit,

« non faciet cam velle in tantum dedecus fefe prodere." But

" Deut xxii. 25. " God. 9. tit. I3.
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RApe was punithed by the Saxon laws, particularly thofe

of king Athelftan ™ with death: which was alfo agreeable

to the old Gothic or Scandinavian conftitution * But this

was afterwards thought too hard: and in its ftead another

fevere but not capital punihment was inflicted by William

the Conqueror; vix. caftration, and lols of eyes; which

continued till after Bracton wrote, in the reign of Henry the

third. But in order to prevent malicious accufations, it was
then the law, (and, it feems, ftill continues to be fo in ap-
peals of rape",) that the woman hould immediately after,
" dum recens fuerit maleficium," go to the next town, and
there make difcovery to fome credible perfons of the injury
the has fuffered: and afterward thould acquaint the high
conftable of the hundred, the coroners, and the theriff with
the outrage". This feems to correfpond in fome degrèe
with the laws of Scotland and Arragon , which require that
complaint muft be made within twenty-four hours: though
afterwards by ftatute Weftm. I. c. 13. the time of limitation
in England was extended to forty days. At prefent there is
no time of limitation fixed: for, as it is ufually now punilhed
by indictment at the fuit of the king, the maxim of law takes
place, that nullum tempus occurrit regi: but the jury will
rarely give credit to a ftale complaint. During the former
period alfo it was held for law', that the woman (by confent
of the judge and her parents) might redeem the offender from
the execution of his fentence, by accepting him for her huf-
band; if he alfo was willing to agree to the exchange, but
not otherwile.

In the 3 Edw. I, by the ftatute Weitm. I. c. 13. the pu-

nithment of rape was much mitigated; the offence itfelf of [212 ]

ravilhing a damfel within age, (that is, twelve years old,)

either with her confent or without, or of any other woman

againft her will, being reduced to a trefpals, if not profecuted

• Barrington, 142..:

Cho 15° 21 X

# Bracton, 13. c.28. = Glan. 114.c.6. Brict. 1, 3.c.28.

* Stiern. de jure Sucan, 1a3.6.20

y LL. Gull. Conqu. 6. 19. • Glanv. lo 14, 6. G. Braft. lo3.

2 1 Hal. P. C. 631. c. 28.
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by appeal within forty days, and fubjecting the offender only

to two years' imprifonment, and a fine at the king's will.

But this lenity being productive of the moft terrible confe-

quences, it was in ten years afterwards, 13 Edw. I., found

neceflary to make the offence of forcible rape felony by

made felony without benefit of clergy; as is alfo the abomi-

nable wickednefs of carnally knowing and abuling any woman

child under the age of ten years; in which cafe the confent
or non-confent is immaterial, as by reafon of her tender
years the is incapable of judgment and difcretion. Sir Mat-
thew Hale is indeed of opinion that fuch profligate actions
committed on an infant under the age of twelve years, the

age of female difcretion by the common law; either with or

without confent, amount to rape and felony: as well fince

as before the ftatute of queen Elizabeth & : but that law has

in general been held only to extend to infants under ten :

though it fhould feem that damfels between ten and twelve

are ftill under the protection of the ftatute Weftm. 1. the

law with refpect to their feduction not having been altered

by either of the fubfequent fatutes.

A maLe infant, under the age of fourteen years, is pre-
fumed by law incapable to commit a rape, and therefore it

feems cannot be found guilty of it. For though in other

thewn; yet, as to this particular fpecies of felony, the law

fuppofes an imbecility of body as well as mind.

harlot incapable of any injuries of this kind*: not allowing

[ 213] any punithment for violating the chaftity of her, who hath

indeed no chaltity at all, or at leaft hath no regard to it.

But the law of England does not judge fo hardly of offenders,

as to cut off all opportunity of retreat even from common

itrumpets, and to treat them as never capable of amendment.

It

Book IV.

ftatute Weftm. 2. c. 34. And by ftatute 18 Eliz. c. 7. it is

felonies malitia fupplet aetatem, as has in fome cafes been

The civil law feems to fuppofe a proftitute or common

a 1 Hal. P. C. 63s. • Ibid. * Coct 9. 8-220 FS. 17-2-39.
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It therefore holds it to be felony to force even a concubine or
harlot; becaufe the woman may have forfaken that unlawful

As to the material facts requilite to be given in evidence

and proved upon an indictment of rape, they are of fuch

a nature, that though neceffary to be known and fettled, for

the conviction of the guilty and prefervation of the innocent,

and therefore are to be found in fuch criminal treatifes as

difcourfe of thele matters in detail, yet they are highly im-
proper to be publicly difcuffed, except only in a court of
jultice. I thall therefore merely add upon this head a few
remarks from fir Matthew Hale: with regard to the compe-
tency and credibility of witnefles; which may, falvo pudore,
be confidered.

AND, firft, the party ravilhed may give evidence upon
oath, and is in law a competent witnefs; but the credibility
of her teftimony, and how far forth the is to be believed,
muft be left to the jury upon the circumftances of fact that
concur in that teftimony. For infance: if the witnefs be of
good fame; if the prefently difcovered the offence, and made
fearch for the offender; if the party accufed fled for it; thefe
and the like are concurring circumftances which give greater
probability to her evidence. But, on the other fide, if the

be of evil fame, and ftand unfupported by others; if the

concealed the injury for any confiderable time after the had

opportunity to complain; if the place, where the fact was

alleged to be committed, was where it was poffible the might

have been heard, and the made no outcry; thefe and the [214 ]

like circumitances carry a trong, but not conclufive pre-
fumption that her teftimony is falfe or feigned.

MoREovER, if the rape be charged to be committed on
an infant under twelve years of age, the may (till be a com-

petent

• Ch. 15• 213

courfe of life&: for, as Bracton well obferves", " licet mere-
"trix fuerit antea, certe tunc temporis non fuit, cum reclamando
«nequitiae ejus confentire noluit."

6 I Hal. P.C. 629. 1 Hawk, P. C. 108. " fol" I47.
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petent witnels, if the hath fenfe and underftanding to know
the nature and obligations of an oath; or even to be fenfible
of the wickednels of telling a deliberate lie. Nay, though
the hath not, it is thought by fir Matthew Hale * that the
ought to be heard without oath, to give the court inform-
ation; and others have held, that what the child told her
mother, or other relations, may be given in evidence, fince
the nature of the cafe admits frequently of no better proof.
But it is now fettled, [Brazier's cafe, before the twelve
judges, P. 19 G. III.] that no hearlay evidence can be
given of the declaration of a child who hath not capacity to
be worn, nor can luch child be examined in court with-
out oath: and that there is no determinate age, at which
the oath of a child ought either to be admitted or rejected.
Yet, where the evidence of children is admitted, it is much
to be wilhed, in order to render their evidence credible,
that there fhould be fome concurrent teltimony of time,
place, and circumftances, in order to make out the fact; and
that the conviction hould not be grounded fingly on the
unfupported accufation of an infant under years of difcre-
tion. There may be therefore in many cafes of this na-
ture, witnefles who are competent, that is, who may be
admitted to be heard; and yet, after being heard, may
prove not to be credible, or luch as the jury is bound to
believe. For one excellence of the trial by jury is, that the
jury are triers of the credit of the witnefles, as well as of
the truth of the fact.

« In' is true, fays this learned judge*, that rape is a moft
& deteftable crime, and therefore ought feverely and impar-
tially to be punithed with death; but it muft be remem-
« bered that it is an accufation ealy to be made, hard to be
" proved, but harder to be defended by the party accufed,
• though innocent." He then relates two very extraordinary
cafes of malicious profecution for this crime, that had hap-
pened within his own obfervation ; and concludes thus : " I

« mention

[215]

Book IV.

* I Hal, P. C. 634. « Ibid, 635.
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" mention thefe intances, that we may be the more cautious

" upon trials of offences of this nature, wherein the court

" and jury may with fo much eafe be impofed upon, without

" great care and vigilance; the heinoufnels of the offence

" many times tranfporting the judge and jury with fo much

& indignation, that they are overhaltily carried on to the

" conviction of the perfon accufed thereof, by the confident

IV. WHat has been here obierved, efpecially with re-

gard to the manner of proof, which ought to be the more

clear in proportion as the crime is the more deteftable, may

be applied to another offence, of a till deeper malignity ;
the infamous crime againft nature, committed either with
man or beaft. A crime which ought to be ftrictly and im-
partially proved, and then as ftrictly and impartially punifed.
But it is an offence of lo dark a nature, fo eafily charged,
and the negative fo difficult to be proved, that the acculation
thould be clearly made out: for, if falfe, it deferves a punith-
ment inferior only to that of the crime itfelf.

I wILk not act fo difagreeable a part, to my readers as well

as myfelf, as to dwell any longer upon a fubject, the very

mention of which is a difgrace to human nature. It will be

more eligible to imitate in this refpect the delicacy of our

Englith law, which treats it, in its very indictments, as a

crime not fit to be named; ' peccatum illud horribile, inter

" funt, vel qui futuri funt rei." Which leads me to add a
word concerning it's punilhment.

This the voice of nature and of reafon, and the expres

law of God", determined to be capital. Of which we have

« See in Rot. Parl. 50 Edw. IlI. " named." (12 Rep-37.)
n. 58. a complaint, that a Lombard did

commit the fin, « that was not to be

T

Ch. 15•

« tettimony of fometimes falfe and malicious witnefles."

« chriftianos non nominandumk." A taciturnity obferved like-

wife by the edict of Conftantius and Conftans'; " ubi fcelus
« eft id, quod non proficit fire, jubemus infurgere leges, armari
• jura gladió ultore, ut exquifitis poenis fubdantur infames, qui (216 ]

" God. 9,9-35.

M. Levit, X5.13-IS.
VoL. Iv. 2 lignal
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a fignal inftance, long before the Jewith difpenfation, by the

deltruction of two cities by fire from heaven; fo that this is

an univerfal, not merely a provincial precept.. And our an-

tient law in fome degree imitated this punithment, by com-
manding fuch mifcreants to be burnt to death"; though
Fleta fays they fould be buried alive; either of which
punithments was indifferently ufed for this crime among the
antient Goths'. But now the general punithment of all

felomes is the lame, namely, by hanging; and this offence

(being in the times of popery only fubject to ecclefiaftical

cenfures) was made felony without benefit of clergy by ita-

tute 25 Hen. VIII. c. 6. revived and confirmed by 5 Eliz.

c. 17. And the rule of law herein is, that if both are
arrived at years of difcretion, agentes et confentientes pari poena

THESE are all the felonious offences more immediately

againft the perfonal fecurity of the fubject. The inferior

offences, or mifdemefnors, that fall under this head, are

ping.

V. VI. VII. With regard to the nature of the three firft
of thefe offences in general, I have nothing further to add to
what has already been obferved in the preceding book of thefe
Commentaries'; when we confder them as private wrongs,

or civil injuries, for which a fatisfaction or remedy is given

to the party aggrieved. But, taken in a public light as a

breach of the king's peace, an affront to his government,

and a damage done to his fubjects, they are alfo indictable
and punifhable with fines and imprifonment; or with other
ignominious corporal penalties, where they are committed
with any very atrocious defigns. As in cafe of an affault with
an intent to murder, or with an intent to commit either of the

• See Vol. III. pag. 120

crimes

Book IV.

plectantur 9,

affaults, batteris, wounding, falfe imprifonment, and kidnap

• Briet. c.g. 9 3 Init. 50.
^ 6.1.1.37.
P Srieruh. de jure Gotb. 1. 3. 6-20. "1 Hawk. P. C. 65.
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crimes laft fpoken of; for which intentional affaults, in the

two laft cafes, indictments are much more ufual than for
the abfolute perpetration of the facts themfelves, on account
of the difficulty of proof: or, when both parties are confent-
ing to an unnatural attempt, it is ufual not to charge any
afault; but that one of them laid hands on the other with
intent to commit, and that the other permitted the fame with

intent to fuffer, the commifion of the abominable crime be-

fore mentioned. And, in all thefe cales, befides heavy fine

and imprifonment, it is ufual to award judgment of the

pillory.

THERe is alfo one fpecies of battery, more atrocious and

penal than the reft, which is the beating of a clerk in orders,

or clergyman; on account of the refpect and reverence due

to his facred character, as the minifter and embaflador of

peace. Accordingly it is enacted by the ftatute called ar-

ticuli cleri, o Edw. II. c. 3. that if any perfon lay violent

hands upon a clerk, the amends for the peace broken thall
be before the king; that is, by indictment in the king's
courts; and the affailant may alfo be fued before the bifhop,
that excommunication or bodily penance may be impofed:
which if the offender will redeem by money, to be given
to the bifhop, or the party aggrieved, it may be fued for be-
fore the bilhop; whereas otherwife to fue in any fpiritual
court, for civil damages for the battery, falls within the
danger of praemunire. But fuits are, and always were,
allowable in the fpiritual court, for money agreed to be

given as a commutation for penance". So that upon the
whole it appears, that a perfon guilty of fuch brutal be-
haviour to a clergyman, is fubject to three kinds of profe-
cation, all of which may be purfued for one and the fame
offence: an indictment, for the breach of the king's peace
by fuch affault and battery; a civil action, for the fpecial
damage fuftained by the party injured; and a fuit in the

: 2 Inft. 492. 620.

Ch. 15. WrONGS.

" Artic. Cler. Fúro. IT. cod. F. N. B. 5,3.
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enjoining penance, and then again for fuch fum of money
as thall be agreed on for taking off the penance enjoined;
it being ulual in thofe courts to exchange their fpiritual
cenfures for a round compenfation in money"; perhaps
becaufe poverty is generally efteemed by the moralifts the
beft medicine pro falute animac.

VIII. THe two remaining crimes and offences, againft

the perfons of his majefty's fubjects, are infringements of

their natural liberty: concerning the firit of which, falfe
imprifonment, it's nature and incidents, I muft content my-
felf with referring the tudent to what was obferved in the
preceding volume", when we confidered it as a mere civil
injury. But befides the private fatisfaction given to the

individual by action, the law alto demands public vengeance

for the breach of the king's peace, for the lofs which the

itate fuftains by the confinement of one of it's members,

and for the infringement of the good order of fociety. We

have feen before*, that the moit atrocious degree of this

offence, that of fending any fubject of this realm a prifoner

into parts beyond the feas, whereby he is deprived of the

friendly affiftance of the laws to redeem him from fuch his

captivity, is punilhed with the pains of praemunire, and in-

capacity to hold any office, without any poffibility of par-
dony. And we may alfo add, that by ftatute 43 Eliz. c. 13.

to carry any one by force out of the four northern coun-

ties, or imprifon him within the fame, in order to ranfom

him or make fpoil of his perfon or goods, is felony without

benefit of clergy, in the principals and all accellories before

the fact. Inferior degrees of the fame offence, of falfe

faults and batteries,) and the delinquent may be fined and

* 2 Roll. Rep. 384. * See pag. 116.

BooK IV.

ecclefiaftical court, firit, pro correctione el falute arimae, by

imprifonment, are alfo punihable by indictment, (like af-

• Sce Vol. III. pag. 12%. 3 Stat. 31 Car. II. c.2.

imprifoned.
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imprifoned". And indeed there can be sio doubt, but

that all kinds of crimes of a public nature, all difturbances

foever of a notorioully evil example, may be indicted at-
the fuit of the king.

IX. The other remaining offence, that of kidnapping, [ 219]

being the forcible abduction or ftealing away of a many

woman, or child, from their own country, and fending

them into another, was capital by the Jewith law. « He

" that ftealeth a man, and felleth him, or if he be found in

" his hand, he thall furely be put to death'" So likewife

in the civil law, the offence of fpiriting away and ftealing

men and children; which was called plagium, and the
offenders plagiarii, was punithed with death. This is un-

queitionably a very heinous crime, as it robs the king of

his fubjects, banilhes a man from his country, and may in

its confequences be productive of the moft cruel and dif.

agreeable hardhips; and therefore the common law of

England has punithed it with fine, imprifonment, and pil-

principally intended againft pirates, has a claufe that extends
to prevent the leaving of fuch perfons abroad, as are
thus kidnapped or fpirited away; by enacting, that if any
captain of a merchant veffel fhall (during his being abroad)
force any perfon on fhore, or wilfully leave him behind,
or refufe to bring home all fuch men as he carried out,

if able and defirous to return, he fhall fuffer three months'

imprifonment. And thus much for offences that more im-

mediately affect the perfons of individuals (4).

= Weft. Symbol. part 2- pag. 92.

(4) Where a child is ftolen for the fake of its cloaths, it is the
fame pecies of felony, as if the cloaths were tolen without the

child.

Ch. 15.

of the peace, all oppreffions, and other mifdemefnors what-

lory". And alfo the ftatute 11 & 12 W. III, c. 7., though

5 1 Hawk. P. C. 210.
* Exod. xxi. 16. 1 Cos a Sion sat. Stim

T 3
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child. But it cannot be confidered a felony, where a child is

ftolen and not deprived of its cloaths. This crime would in

general be an aggravated fpecies of falfe imprifonment; but, with-

out referring it to that clafe of offences, ftealing a child from its

parents is an act fo hocking and horrid, that it would be con-

ment, and pillory, upon the fame principle on which it was de-

cided to be a mifdemeanour, to fteal a dead body from a grave.

See z vol. 429.

Book IV.

fidered the higheft mifdemeanour, punilhable by fine, imprifon-
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CHAPTER THE SIXTEENTH.

OF OFFENCES AGAINST THE HABITA-
TIONS OF INDIVIDUALS.

THE only two offences, that more immediately affectthe habitations of individuals or private fubjects, are

I. ARsON, ab ardendo, is the malicious and wilful buan-

ing the houfe or out-houfe of another man. This is an

offence of very great malignity, and much more pernicious

to the public than fimple theft: becaufe, firft, it is an offence

againft that right of habitation, which is acquired by the

law of nature as well as by the laws of fociety; next, be-

caufe of the terror and confufion that neceffarily attend it :
and, laftly, becaufe in fimple theft the thing stolen only
changes its malter, but ftill remains in effe for the benefit of
the public, whereas by burning the very fubftance is abfo-
lutely deftroyed. It is alfo frequently more deftructive than
murder itfelf, of which too it is often the caufe: fince mur-
der, atrocious as it is, feldom extends beyond the felonious
act defigned; whereas fire too frequently involves in the com-
mon calamity perfons unknown to the incendiary, and not

intended to be hurt by him, and friends as well as enemies.

For which reafon the civil law a punithes with death fuch as

malicioully fet fire to houles in towns, and contiguous to

others; but is more merciful to fuch as only fire a cottage,

Ch. 16.

thofe of arfon and burglary.

or houle, ftanding by itfelf.

a Ff. 18. 19.28.§12.

T 4 OUR
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Our Englith law allo diftinguilhes with much accuracy

upon this crime. And therefore we will inquire, firft, what

is fuch a houfe as may be the fubject of this offence: next,

wherein the offence itfelf confitts, or what amounts to a

burning of fuch houfe; and laftly, how the offence is

I. Not only the bare dwelling-houfe, but all out-houfes
that are parcel thereof, though not contiguous thereto, nor
under the fame roof, as barns and ftables, may be the fubject
of arfon". And this by the common law: which alfo ac-
counted it felony to burn a fingle barn in the field, if filled
with hay or corn, though not parcel of the dwelling-houfe.

The burning of a ftack of corn was antiently likewife ac-
counted arfon". And indeed all the niceties and diftinctions
which we meet with in our books, concerning what thall,
or hall not, amount to arfon feem now to be taken away
by a variety of ftatutes; which will be mentioned in the
next chapter, and have made the punilhment of wilful burn-
ing equally extenfive as the milchief. The offence of arfon
((trictly fo called) may be committed by wilfully fetting fire
to one's own houfe, provided one's neighbour's houfe is
thereby alfo burnt; but if no mifchief is done but to one's
own, it does not amount to felony, though the fire was
kindled with intent to burn another'se. For by the common

law no intention to commit a felony amounts to the fame

crime; though it does, in fome cafes, by particular ftatutes.

However fuch wilful firing one's own houfe, in a town, is a

pillory, and perpetual fureties for the good behaviour' (1).

(1) It has been decided that an attempt, or preparation by a

man to fet fire to his own houfe in a town, though the fire be never

kindled, is a mildemeanour. And that every attempt to commit a

felony

Book IV.

punithed.

high mildemeinor, and punithable by fine, imprifonment,

• I Hal. P.C.567.

c 3 Inft. 69. i CHORCS THAN P.C.
• I Hawk. P. C. 105- IC6.
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And if a landlord or reverfioner fets fire to his own houfe, of

which another is in poffeflion under a leafe from himfelf or

for during the leafe, the houfe is the property of the

felony is a mifdemeanour; and, in general, an attempt to commit.

a mifdemeanour is an offence of the fame nature. R. v. Scofield.

Cald. 397. So alfo an incitement or folicitation to commit a

cale, one Higgins was indicted at Manchefter feffions by the

editor for having incited and folicited a fervant to fteal his mafter's

property. The fervant was honeft and informed his malter, and

no theft was committed. Higgins was found guilty, and fentenced

by the court to two years' imprifonment, and to ftand once in the

pillory. He brought a writ of error, and, after two arguments

in the court of King's Bench, Lord Kenyon and the court decided

that the bare folicitation to commit a crime was a mildemeanour,
though the crime was not committed.

Voluntas reputatur pro fado is fill true, both in treafon and

mifdemeanour; but the intention, in both muft be manifefted by

an open act. Men cannot be punited by the law for the thoughts

of the mind, however wicked they may be : even a refolution to

commit high treafon, evidenced only by a confeffion, without any

attempt to carry it into effect, is not punilhable by the law of

England. The principal of thefe cafes is well illuftrated by
Lord Coke, who, after treating of fingle combats and affrays, fays,

" if any fubject challenge another to fight, this is alfo an offence,
" before any combat be performed, and punihable by law, for

And therefore he who carries the
challenge, knowing that it is a challenge, is alfo guilty of a mif.
demeanour: and he who defignedly attempts to provoke another

to fight or to lend a challenge is guilty of the fame offence.

(2) It has been exprefsly determined, that if a tenant fet fire

to the houfe of his landlord before the tenancy expires, he is not

guilty of arlon. Breeme's Cafe, Leach, 195.209.

But

221

from thofe whofe eftate he hath, it fhall be accounted arfon ;

tenant s (3).

= Folt. 15.

crime is a mifdemeanour. R. v. Higgins, 2 Eaft, 5. In that

" quando aliquid prohibetur, probibetur et omne, per quod devenitur
" ad illud." 3 Inft. 158.
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2. As to what fhall be faid to be a burning, fo as to amount
to arion, a bare intent, or attempt to do it, by actually let-
ting fire to an houfe, unlefs it abfolutely burns, does not fall
within the defcription of incendit et combuffet; which were
words neceffary, in the days of law-latin, to all indictments
of this fort. But the burning and confuming of any part is
fufficient; though the fire be afterwards extinguifhed".
Alfo it muft be a malicious burning: otherwife it is only a
trefpafs: and therefore no negligence or mifchance amounts
to it. For which reafon, though an unqualified perfon, by
hooting with a gun, happens to fet fire to the thatch of a
houfe, this fir Matthew Hale determines not to be felony,
contrary to the opinion of former writers'. But by Statute
6 Ann. c. 31. any fervant, negligently fetting fire to a houfe

or out-houles, thall forfeit 100%. or be fent to the houfe of

correction for eighteen months; in the fame manner as the

Roman law directed, ' eos, qui negligenter ignes apud fe

3. THe punifoment of arfon was death by our antient
Saxon laws'. And in the reign of Edward the firft, this
fentence was executed by a kind of lex talionis; for the in-
cendiaries were burnt to death'; as they were alfo by the

The ftatute & Hen. VI. c. 6. made
the wilful burning of houfes, under fome fpecial circum-
ftances therein mentioned, amount to the crime of high

But the 43 Geo, III. c. 58. enacts, that if any perfon thall

warehoufe, or hop, whether they are in the poffeffion of himfelf
or of any other perfon, with intent to injure or defraud his majeity,
any of his fubjects, or any body corporate, he, his counfellors,
aiders, and abettore hall be guilty of felony without benefit of

BooK IV.

" babuerint, fuftibus vel flagellis caedi k."

Gothic conftitutions ".

*. I Hawk. P. С. IOB. 1 LI.. Inde, 1.7.• I Hal. P. C. 569. # Brit. 6 9.
* Ff. I. IS. 1. o Stiernh, de jure Gosh. le 3. c. 6.

wilfully and malicioully fet fire to any houfe, out-boufe, mill,

clergy.
treafon.
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treafon. But it was again reduced to felony by the genera

afts of Edward VI. and queen Mary; and now the punith-

ment of all capital felonies is uniform, namely, by hanging.

The offence of arlon was denied the benefit of clergy by

ftatute 21 Hen. VIII. c. 1. but that ftatute was repealed by

I Edw. VI. c. 12. and arfon was afterwards held to be

oufted of clergy, with refpect to the principal offender, only

by inference and deduction from the ftatute 4 8 5 P. & M. L 223 ]

c. 4. which exprefsly denied it to the acceffory before the

fact°; though now it is expreisly denied to the principal in

all cafes within the ftatute 9 Geo. I. c. 22.

cinium, which by our antient law was called hamefecken, as it
is in Scotland to this day, has always been looked upon as
a very heinous offence: not only becaufe of the abundant
terror that it naturally carries with it, but alfo as it is a

forcible invafion and difturbance of that right of habitation
which every individual might acquire even in a fate of

nature; an invafion, which in fuch a ftate would be fure to

be punithed with death, unlets the affailant were the fronger.
But in civil fociety, the laws alfo come in to the affiftance of
the weaker party; and, befides that they leave him this na-
tural right of killing the aggreflor, if he can, (as was fhewn
in a former chapter?,) they alfo protect and avenge him, in
cafe the might of the affailant is too powerful. And the
law of England has fo particular and tender a regard to
the immunity of a man's houfe, that it ftyles it his caftle,
and will never fuffer it to be violated with impunity; agree-
ing herein with the fentiments of antient Rome, as expreffed

in the words of Tully 9; " quid enim fanctius, quid omni re-
For

this reafon no outward doors can in general be broken open
to execute any civil procefs; though, in criminal caufes, the
public fafety fuperfedes the private. Hence alfo in part

• II Rep. 35. 2 Hal. P. C. 346, P See pag. 180.
347.

II. BUrGLaRy, or nocturnal houfebreaking, burgi latro-

«ligione munitius, quam domus uniufcujufque civium?"

Foit. 336. 3 pro domo, 41.
arifes
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arifes the animadverfion of the law upon eaves-droppers,

nufancers, and incendiaries: and to this principle it muft
be afigned, that a man may aflemble people together law-
fully (at leaft if they do not exceed eleven) without danger
of raifing a riot, rout, or unlawful affembly, in order to pro-
tect and defend his houfe; which he is not permitted to do
in any other cafe.

[ 224] THe definition of a burglar, as given us by fir Edward

Coke', is" he that by night breaketh and entereth into a

" manfon-houfe, with intent to commit a felony." In this

definition there are four things to be confidered; the time,

the place, the manner, and the intent.

I. The time muft be by night, and not by day: for in

the day time there is no burglary.We have feen', in the

cafe of jultifiable homicide, how much more heinous all

laws made an attack by night, rather than by day; allowing

the party attacked by night to kill the affailant with impunity.
As to what is reckoned night, and what day, for this pur-
pofe: antiently the day was accounted to begin only at fun-
rifing, and to end immediately upon fun-fet; but the better
opinion feems to be, that if there be daylight or crepufculum
enough, begun or left, to difcern a man's face withal, it is
no burglary". But this does not extend to moonlight; for
then many midnight burglaries would go unpunithed: and
befides, the malignity of the offence does not fo properly
arife from its being done in the dark, as at the dead of
night; when all the creation, except beafts of prey, are at
reft; when fleep has difarmed the owner, and rendered his

2. As to the place. It muft be, according to fir Edward

Coke's definition, in a manfion-houfe: and therefore to ac-

• 1 Hal. P. C. 547. " 3 Inft. 63. 1 Hal. P. C. 350.

• See pag. 180, 181.

count

Book IV.

caftle defencelefs.

3 3 Inft. 63. 1 Hawk. l. C. 101.
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count for the realon why breaking open a church is bur-

glary, as it undoubtedly is, he quaintly obferves that it is

it may alfo be committed by breaking the gates or walls of
a town in the night"; thought that perhaps fir Edward
Coke would have called the manfion-houfe of the garrifon
or corporation. Spelman defines burglary to be, ' noctur-

fore we may lately conclude, that the requilite of its being
domus manfonalis is only in the burglary of a private houfe :
which is the moft frequent, and which it is indifpenfably
neceflary to form its guilt, that it muft be in a manfion of
dwelling-houte. For no diftant barn, warehoufe, or the
like, are under the fame privileges, nor looked upon as a
man's caftle of defence: nor is a breaking open of houfes
wherein no man refides, and which therefore for the time
being are not manfion-houfes, attended with the fame cir-
cumitances of midnight terror. A houfe, however, wherein
a man fometimes refides, and which the owner hath only
left for a thort fealon, animo revertendi, is the object of
burglary, though no one be in it at the time of the fact
commited*. And if the barn, ftable, or warehoufe, be
parcel of the manfion-houfe and within the fame common
fencey, though not under the fame roof or contiguous, a

burglary may be committed therein; for the capital houfe

protects and privileges all its branches and appurtenances, if

within the curtilage or home-fall' (3). A chamber in a

* Spelm. Goff. t. Burglary, I Hawk. all the judges.
P. С. 103.

(3) Where a houle is built, purchafed, or rented, and is under
repairs, or is making ready for the reception of the owner's family,
no burglary can be committed in it, until the owner, or fome part

domus manfonalis Dei". But it does not feem abfolutely
neceflary that it fhould in all cafes be a manfion-houfe; for

•na diruptio alicujus habitaculi, vel ecclefrae, etiam murorum L 225 ]
« portaruve burgi, ad feloniam perpetrandam." And there-

" 3 Toft. 64. 8 K. v. Garland. P. 16 G. 111, by

2 I Hal. P. C. 358. & Hawk. P.C. ,
* 1 Hal. P.C. 566. For. 77. 104.
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college or an inn of court, where each inhabitant hath a

diftinet property, is, to all other purpofes as well as this,
the manfion-houfe of the ownera. So alfo is a room or
lodging, in any private houfe, the manfion for the time
being of the lodger; if the owner doth not himfelf dwell in
the houfe, or if he and the lodger enter by different out-
ward doors. But if the owner himfelf lies in the houfe,,
and hath but one outward door at which he and his lodgers
enter, fuch lodgers feem only to be inmates, and all their
apartments to be parcel of the one dwelling-houle of the
owner. Thus too the houfe of a corporation, inhabited
in feparate apartments by the officers of the body corporate,
is the manfion-houfe of the corporation, and not of the re-
fpective officers. But if I hire a fhop, parcel of another
man's houfe, and work or trade in it, but never lie there ;

[ 220] it is no dwelling-houfe, nor can burglary be committed

therein; for by the leafe it is fevered from the reft of the

houfe, and therefore is not the dwelling. houfe of him who

occupies the other part: neither can I be faid to dwell
therein, when I never lie there (4). Neither can bur-

* I Hal. P. C. 556.
• Kel. 84. 1 Hal. P. C. 556.

of his.family goes to inhabit it. Lyon's Cafe, Leach, 16g. Thomp-

Where an out-houfe was feparated from the dwelling-houfe by
an open paflage eight feet wide, but not connected with the
dwelling-houfe by any fence inclofing both, the judges were
unanimoully of opinion that this was not part of the dwelling-
houfe, and that no burglary could be committed in it.Garland':
Cafe, Leach, 151. But it had been long before decided, that,
where fuch an out-houfe was connected with the dwelling-houle
only by a pale which reached betwixt them, burglary might be
committed in it. Cafle's Cafe, I Hale, 558.

Burglary may, be committed by breaking into a college buttery,
which muft be ftated to be the manfion-houfe of the malter, fellows,
and fcholars of the college. 2 Eafi, P. C. 501.

(4) But where a hop was rented with fome of the apartments
of a houfe, it was held that the hop was fill part of the dwelling-

14

Book IV.

• Fofter, 38, 39.
• I Hal. P. C. 558.

fun's Cafe, Ibid. 393.

houfe,
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glary be committed in a tent or booth erected in a market or

fair; though the owner may lodge therein; for the law

regards thus highly nothing but permanent edifices; a houfe,

or church, the wall or gate of a town; and though it may

be the choice of the owner to lodge in to fragile a tenement,

yet his lodging there no more makes it burglary to break it

open, than it would be to uncover a tilted waggon in the

3. As to the manner of committing burglary: there muft be
both a breaking and an entry to complete it. But they need
not be both done at once : for if a hole be broken one night,
and the fame breakers enter the next night through the fame,
they are burglars. There muft in general be an actual
breaking; not a mere legal claufurs fregit, (by leaping over
invifible ideal boundaries, which may conftitute a civil tref-
pafs,) but a fubitantial and forcible irruption. As at leaft
by breaking, or taking out the glais of, or otherwife open-
ing, a window: picking a lock, or opening it with a key;
nay, by lifting up the latch of a door, or unlooling any other

faftening which the owner has provided. But if a perfon

leaves his doors or windows open, it is his own folly and

negligence, and if a man enters therein, it is no burglary :

yet, if he afterwards unlocks an inner or chamber door, it
is fo8 (5). But to come down a chimney is held a burglarious

houfe, and that burglary might be committed in it, as the houfe of

the landlord. Gibfon's Cafe, Leach, 287.

Where it muft be laid in the indictment to be the dwelling-houfe
of the landlord, if he break open the apartments of his lodgers
and inmates, and fteal their goods, it is larceny, but not bur-
glary, for a man cannot be guilty of burglary in his own houfe.

Kel. 84.

(5) It will be burglary to unlatch an inner door with a felonious
intent, and whatever would be a breaking of an outer door, will

lame circumitances.

€ I Hawk. 1.C. 107.
§ 1 Hal. P. C. 553.

8 I Hal. 1. C. 553.

alfo
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entry; for that is as much clofed, as the nature of things

will permit". So alfo to knock at the door, and upon open-

ing it to rufh in, with a felonious intent: or, under pre-

tence of taking lodgings, to fall upon the landlord and rob

him; or to procure a conftable to gain admittance, in order

to fearch for traitors, and then to bind the conftable and

rob the houfe; all thefe entries have been adjudged burgla-

[227 ] rious, though there was no actual breaking; for the law

will not fuffer itfelf to be trifled with by fuch evafions, ef-

pecially under the cloak of legal procefs'. And fo, if a

fervant opens and enters his mater's chamber-door with a

felonious defign; or if any other perfon lodging in the fame

houfe or in a public inn, opens and enters another's door,
with fuch evil intent; it is burglary. Nay, if the fervant con-
fpires with a robber and lets him into the houfe by night, this
is burglary in both*; for the fervant is doing an unlawful act,
and the opportunity afforded him of doing it with greater eale,
rather aggravates than extenuates the guilt. As for the en-
try, any the leaft degree of it, with any part of the body,
or with an inftrument held in the hand, is fufficient; as, toStep over the threhold, to put a hand or a hook in at a win-
dow to draw out goods, or a piftol to demand one's money,
are all of them burglarious entries' (6). The entry may be

1 Hawk. P. C. 102. ' I Hal. P. C. 555. 1 Hawk. P. C.

alfo be a breaking of an inner door to conftitute burglary.See

But it does not feem to be burglary to break the doors of cup-

(6) In the cafe where a door had been bored through by an in-
trument, called a centre-bit, the end of which mut have pene-

trated beyond the internal furface of the door, it was held that
this was not a fufficient entry to conftitute a burglary. When the
infertion of an infrument amounts to a burglarious entry, the in-

frument muft be of fuch a nature as is calculated to effect the in-

tended

BooK IV.

• 1 Hawk. P. C. 102. 1 Hal. P. C. & Stra. 881. I Hal. P. C. 555.
552. I Flawk. P. C. 103.

103. F'of. 108.

2 Eaft, P. G.488.

boards, prefles, and clofets. Ibid.

12
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before the breaking, as well as after: for by ftatute 12 Ann.

c. 7. if a perfon enters into the dwelling houfe of another,

without breaking in, either by day or by night, with intent

to commit felony, or, being in fuch houfe, hall commit any

felony; and hall in the night break out of the fame, this is

declared to be burglary; there having before been different

opinions concerning it: lord Bacon" holding the affirmative,

and fir Matthew Hale * the negative. But it is univerfally

agreed, that there muft be both a breaking, either in fact

or by implication, and alfo an entry, in order to complete

the burglary.

4. As to the intent; it is clear, that fuch breaking and

entry muft be with a felonious intent, otherwife it is only a

trefpafs. And it is the fame, whether fuch intention be

actually carried into execution, or only demontrated by

fome attempt or overt act, of which the jury is to judge.

And therefore fuch a breach and entry of a houfe as has

been before deferibed, by night, with intent to commit a

robbery, a murder, a rape, or any other felony, is burglary; [ 228 ]

whether the thing be actually perpetrated or not. Nor does

it make any difference, whether the offence were felony at

common law, or only created fo by ftatute; fince that ftatute,

which makes an offence felony, gives it incidentally all the

properties of a felony at common law °

Thus much for the nature of burglary; which is a felony

at common law, but within the benefit of clergy. The

• ≤ Hal. P.C. 554.

tended felony after the breaking is completed. Hughes's safe,

Leach, 313.
But the prifoner in that cafe being acquitted of burglary, was

afterwarde profecuted for a mildemeanour in attempting to commit

Ch. 1б.

-a Elem. 65. • 1 Hawk. P.C.'105.

hurglary.

Vor. IV. ftatutes
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tatutes however of 1 Edw. VI. c. 12. and 18 Eliz. c. 7. take

away clergy from the principals, and that of 3 8 4 W. & M.

c. 9., from all abettors and acceflories before the fact P. And,

in like manner, the law of Athens, which punifhed no imple

theft with death, made burglary a capital crime %.

• Burglary in any houfe belonging to felony, and punithed with tranportation

the plate glais compauy, with intent to for feven years.

I3 Geo. Ill. c. 38. declared to be fingle

Воок IV.

Real the flock or utenfils, is by fatute 9 Port Antig. b. I. c. 26.
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CHAPTER THE SEVENTEENTH.

OF OFFENCES AGAINST PRIVATE
PROPERTY.

THE next and laît ipecies of offences againft private fub-
jects, are fuch as more immediately affect their pro-

perty. Of which there are two, which are attended with a
breach of the peace; barciny, and malicious mifchief: and one,
that is equally injurious to the rights of property, but at-
tended with no act of violence; which is the crime of forgery.
Of thefe three in their order.

I. LAnCINY, or theft, by contraction for latrociny, latro-
cinium, is diftinguithed by the law into two forts; the one
called fimple larciny, or plain theft unaccompanied with any
other atrocious circumftance; and mixed or compound larciny,

which alfo includes in it the aggravation of a taking from

AND, firft, of fimple larciny; which, when it is the fteal-

ing of goods above the value of twelve-pence, is called grand

larciny; when of goods to that value, or under, is petit lar-

ciny; offences which are confiderably diftinguithed in their

punithment, but not otherwife. I thall therefore firft con-

fider the nature of fimple larciny in general; and then hall

obferve the different degrees of punithment inflicted on it's

two leveral branches.

SiMple larciny then is the felonious taking, and carry-

"ing away, of the perfonal goods of another."This of-
fence certainly commenced then, whenever it was, that the

bounds

one's houfe or perfon.

U 2
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bounds of property, or laws of meuns and tzum, were efta-

blilhed. How far fuch an offence can exift in a ftate of

nature, where all things are held to be common, is a quetion

that may be folved with very little difficulty.
ance of any individual, in the occupation of what he has

feifed to his prefent ufe, feems to be the only offence of this

kind incident to fuch a ftate. But unqueftionably, in focial

communities, when property is eftablithed, the necellity

whereof we have formerly feen", any violation of that pro-

perty is fubject to be punilhed by the laws of fociety : though

how far that punihment fhall extend, is matter of confider-

able doubt. At prefent we will examine the nature of theft,

or larciny, as laid down in the foregoing definition.

I. It muft be a taking. This implies the confent of the

owner to be wanting. Therefore no delivery of the goods

from the owner to the offender, upon truft, can ground a

larciny. As if A lends B a horfe, and he rides away with

him; or, if I fend goods by a carrier, and he carries them

away; thefe are no larcinies * (1). But if the carrier opens

• See Vol. II, p. 8, 56.

(1) But it is now fully eftablifhed, that in all cafes where horfes
or carriages are hired and are never returned, if the jury are of
opinion from the circumitances that the perfons to whom they are
delivered intended at the time of hiring never to refore them, or

that the intention to fteal them or convert them to their own ufe

exifted in their minds at the time they gained pofletion, they are
guilty of felony. Pear's cafe, and Major Semple's cafe, Leach, 189
and 327. And where a perfon hires a horfe for a particular time,

or to go a fpecific journey, and after complying with the terms
of the fpecial agreement fells it, his pofletion being then unfup-
ported by any privity of contract or confent of the owner, he is
held to be guilty of felony. Ib. And it is now generally held,
that if the poileffion of property is obtained by any contrivance
animo furandi, as by pretending to find a valuable ring, cutting
cards, or laying wagers, or by undertaking to exchange a note into
cath, or gold into filver, it amounts to felony. See the refpective
cales of Patch, Horner, and Aickles, in Learb, 206. 226. 239.

But

BooK IV.

The dilturb-

b a Hal. P. C. 564.
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a bale or pack of goods, or pierces a veffel of wine, and takes

away part thereof, or if he carries it to the place appointed,

and afterwards takes away the whole, thefe are larcinies *;

for here the animus furandi is manifeft; fince in the firft cafe

he had otherwife no inducement to open the goods, and in

the fecond the truft was determined, the delivery having

taken its effect (2). But bare non-delivery fhall not of courfe
be intended to arife from a felonious defign; fince that may
happen from a variety of other accidents. Neither by the

common law was it larciny in any fervant to run away with

the goods committed to him to keep, but only a breach of

civil truft (3). But by ftatute 33 Hen. VI. c. 1. the fervants

But where the fale of a horfe or any other article is complete,
and polietion delivered to the buyer, who rides away with the
horfe, or carries off the article, without paying for it, no felony
is committed. For the property as well as poffellion is in that
cale parted with, and the owner is defrauded, not of the horfe or
article, but only of its price, and he has his remedy by an action
to recover it. Harvey's cafe, Leach, 528.

(2) It has been decided, that if a parcel is left by accident in a
hackney coach, and the coachman, inftead of reftoring it to the
owner, opens it and embezzles part of its contents, he is guilty of

larciny. Wynne's cafe, Leach, 320.

(3) In moft cales the judges had determined that the property

of the mafter delivered by him into the charge and care of the

ferrant ftill remained in the pofleflion of the malter, and if it was
embezzled by the fervant or converted to his ufe, he was guilty
of felony. But to remove doubts which had exifted refpecting
embezzlements by merchants' and bankers' clerks, it was enacted
by the 39 Geo. III. c. 85- that if any fervant or clerk hould
by virtue of his employment receive any money, bills, or any
valuable fecurity, goods, or effects, in the name, or on the account
of his mafter or employer, and fhould afterwards embezzle any
part of the fame, he hall be deemed to have felonioully ftolen the
fame, and hould be fubject to tranfportation for any term not
exceeding fourteen years.

When

Ch. 17.

* 3 Inft. 107.

U 3
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goods, may by writ out of chancery (iffued by the advice of
[235 ] the chief juftices and chief baron, or any two of them,) and

proclamation be made thereupon, be fummoned to appear per-

fonally in the court of king's bench, to anfwer their malters'
executors in any civil fuit for fuch goods; and fhall, on de-

fault of appearance, be attainted of felony. And by tatute

21 Hen. VIII. c. 7. if any fervant embezzles his mafter's

goods to the value of forty hillings, it is made felony;

except in apprentices, and fervants under eighteen years old.

But if he had not the poffellion, but only the care and over-

fight of the goods, as the butler of the plate, the hepherd of
heep, and the like, the embezzling of them is felony at
common law?. So if a gueft robs his inn or tavern of a
piece of plate, it is larciny: for he hath not the poffetion
delivered to him, but merely the ufe", and fo it is declared
to be by ftatute 3 & 4 W. & M. c. g. if a lodger runs away
with the goods from his ready furnilhed lodgings. Under
fome circumftances alfo a man may be guilty of felony in
taking his own goods: as if he fteals them from a pawn-
broker, or any one to whom he hath delivered and entrufted
them, with intent to charge fuch bailee with the value; or
if he robs his own meflenger on the road, with an intent to
charge the hundred with the lofs according to the ftatute of

2. THere muft not only be a taking, but a carrying away;

cepit et afportavit was the old law-latin. A bare removal
from the place in which he found the goods, though the

8 Folt. 123,124.

• 1 Hawk. P. C. 9o.

When fervants are convicted of robbing their mafters, as the
fecurity of families fo much depends upon their honefty, and as
the violation of the confidence repofed in them is a high aggrava-
tion of the crime, they are always punifhed with the utmoft rigour
which the law admits.

thief

Book IV.

of perfons deceafed, accufed of embezzling their mafters®

Winchefter S

• I Hal. P. С. 506.
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thief does not quite make off with them, is a fufficient afport-
ation, or carrying away. As if a man be leading another's
horfe out of a clofe, and be apprehended in the fact; or if

a gueft, ftealing goods out of an inn, has removed them from

his chamber down ftairs; thefe have been adjudged fufficient
carryings away, to conftitute a larciny&. Or if a thief, in-
tending to fteal plate, takes it out of a cheft in which it was,
and lays it down upon the floor, but is furprized before he

can make his efcape with it; this is larciny * (4).

3. This taking, and carrying away, muft alfo be felo- [232 ]

nious; that is, done animo furandi: or, as the civil law ex-

who labour under incapacities of mind or will, (of whom

we fpoke fufficiently at the entrance of this book k
fies alfo mere trefpaffers, and other petty offenders. As if

a fervant takes his malter's horfe without his knowledge,

and brings him home again: if a neighbour takes another's

plough that is left in the field, and ufes it upon his own

& 3 Inft. 108, 10g.

• I Hawk. P. C. 93. * See pag. 20.

(4) If a purle is tied to the pocket by a fring, or goods to a

counter in a hop, and the purfe is taken out of the pocket, or

the goods from the counter, yet the larciny is not complete, if

the tring remain unbroken. 2 Eaf. P. C. 556.
But where a man natched an ear-ring from a lady's ear, and

afterwards dropped it in her hair, it was held a fufficient carrying

away to conftitute a robbery. Lapier's cafe, Leach, 264. The

removal of a parcel from one end of a waggon to the other, with

an intent to fteal, amounted to a larciny. Ibid. 204. But where a

bale of goods was raifed and placed upon its end in a perpendicu-

lar pofture, this was thought not to be a fufficient carrying away,

there not being a complete removal from the fpace it before occu-

carrying, but which the prifoner did not afterwards take up, this

was held not a lufficient afportation to complete the crime of rob-
bery. Farrel's cafe, Ibid. 266.

land,

Ch 17.

preffes it, lucri caufâ. This requifte, befides excufing thofe

s,) indemni-

1 Inft. 4.I. I.

pied. Ibid.

pril. rid do where a he was fo ed and ordered be the
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land, and then returns it: if, under colour of arrear of rent,

where nore is due, I diftrein another's cattle, or feize them :

The ordinary difcovery of a felonious intent is where the

party doth it clandeftinely; or, being charged with the fact,

denies it. But this is by no means the only criterion of cri-

minality: for in cafes that may amount to larciny the variety

of circumitances is to great, and the complications thereof fo

mingled, that it is impofible to recount all thofe, which may

evidence a felonious intent, or animum furandi: wherefore

they muft be left to the due and attentive confideration of

the court and jury.

4. THis felonious taking and carrying away muft be of

the perfonal goods of another: for if they are things real, or

favour of the realty, larciny at the common law cannot be

committed of them. Lands, tenements, and hereditaments

(either corporeal or incorporeal) cannot in their nature be
taken and carried away. And of things likewife that ad-

here to the freehold, as corn, grals, trees, and the like, or

lead upon a houfe, no larciny could be committed by the

rules of the common law; but the feverance of them was,

and in many things is ftill, merely a trefpals which de-

pended on a fubtilty in the legal notions of our anceftors.

Thefe things were parcel of the real eftate; and therefore,

while they continued fo, could not by any poftibility be the

fubject of theft, being abfolutely fixed and immoveable".

[233 ] And if they were fevered by violence, fo as to be changed

into moveables; and at the fame time, by one and the fame

continued act, carried off by the perfon who fevered them;

they could never be faid to be taken from the proprietor, in

this their newly acquired ftate of mobility, (which is eflen-

tial to the nature of larciny,) being never, as fuch, in the

actual or conftructive poffelion of any one, but of him who

committed the trefpaís. He could not in frietnefs be faid

to have taken what at that time were the perfonal goods

of

Book IV

all thefe are mifdemenors and trelpafles, but no felonies!

'I Hal. P. C. 500. « See Vol. II. p. 16.
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of another, fince the very act of taking was what turned

them into perfonal goods. But if the thief fevers them at

one time, whereby the trefpals is completed, and they are

converted into perfonal chattels, in the conftructive pofleffion

of him on whofe foil they are left or laid ; and come again

at another time, when they are fo turned into perfonalty, and

takes them away; it is larciny: and fo it is, if the owner,

or any one elfe, has fevered them". And now by the
Itatute 4 Geo. II. c. 42. to fteal, or rip, cut or break with

intent to fteal, any lead, or iron bar, rail, gate, or palifado,

fixed to a dwelling-houfe or out-houfe, or in any court or

garden thereunto belonging, or to any other building, is

made felony, liable to tranfportation for feven years; and to

fteal, damage, or deftroy underwood or hedges, and the

like, to rob orchards or gardens of fruit growing therein,
to fteal or otherwife deftroy any turnips, potatoes, cabbages,
parnips, peafe, of carrots, or the roots of madder when
growing, are° punilhable criminally, by whipping, fmall
fines, imprifonment, and fatisfaction to the party wronged,

according to the nature of the offence (5). Moreover, the
tealing by night of any trees, or of any roots, thrubs, or

plants to the value of 5s. is by ftatute o Geo. III. c. 3б.
made felony in the principals, aiders, and abettors, and in

(5) Or may be fined any fum not exceeding twenty hillings,
over and above the value of the goods, by 42 Geo. III. c. 67.

The 45 Geo. III, c. 66. enacts, that if any one without legal
right or authority thall carry away any bark from any wood or

wood-grounds, or thall have any bark in his poflefion, and hall

not give a fatisfactory account of it, for the firit offence he may
be fined for., for the fecond 5l. with cofts, and for the third he

may be punifhed as an incorrigible rogue.

Unleis the bark is taken, at the time it was cut from a growing

tree, by the common law ftealing bark muft be larciny.See

the

Ch. 17.

* 3 Inft. 10g, 1 Hal. P. C. 510. c. 2. 31 Geo. II. c-35. 6 Geo. IIT. c. 48.
• Stac. 43 Eliz, c. 7. I5 Car. II. 9 Geo. III. c. 4I. I3 Geo. III. c. 32.

6 Geo. III. c.48., 9 Geo. III. c. 41., 10 Geo. III. c. 30.
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the purchafers thereof, knowing the fame to be ftolen:
and by ftatutes 6 Geo. III. c. 48. and 13 Geo. III. c. 33.
the ftealing of any timber trees therein fpecified", and of

[234] any root, thrub, or plant, by day or night, is liable to pe-
cuniary penalties for the two firft offences, and for the third
is conftituted a felony liable to tranfportation for feven years.
Stealing ore out of mines is alfo no larciny, upon the fame
principle of adherence to the freehold; with an exception
only to mines of black lead, the ftealing of ore out of which,
or entering the fame with intent to fteal, is felony, punihable
with imprifonment and whipping, or tranfportation not
exceeding feven years; and to efcape from fuch imprifon-
ment, or return from fuch tranfportation, is felony without

benefit of clergy, by ftatute 25 Geo. II. c. 10. Upon nearly

the fame principle the ftealing of writings relating to a real

the land, or (according to our technical language) favour of
the realty, and are confidered as part of it by the law: fo
that they defend to the heir together with the land which
they concerns.

BonDs, bills, and notes, which concern mere chofes in

action, were alfo at the common law held not to be fuch

goods whereof larciny might be committed; being of no

intrinfic values; and not importing any property in polelson

of the perfon from whom they are taken. But by the
Itatute 2 Geo. II. c. 25- they are now put upon the fame

footing, with refpect to larcinies, as the money they were

meant to fecure (6). By Itatute 15 Geo. II. c. 13. officers

4 1 Hal. P. C. 510. Stra. 1137-

birch, poplar, alder, larch, maple, and

(6) The ftatute declares, that if any one hould feal or take by
robbery any of the chojes in action therein fpecified, he fhall be
guilty of felony of the fame nature as if he had ftolen or taken
by robbery goods of the fame value with the money due on fuch

Book IV.

eftate is no felony; but a trefpaise: becaufe they concern

• Dali, beech, chefnut, walnut, all:,eim, cedar, fir, aff, lime, lycamore, • Sce Vol. 11. pag. 438.
s 8 Rop. 33.

hornheam.

chofis
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or fervants of the bank of England, fecreting or embezzling

any note, bill, warrant, bond, deed, fecurity, money, or

effects intrufted with them or with the company, are guilty

of felony without benefit of clergy (7). The fame is enacted

by ftatute 24 Geo. II. c. II. with refpect to officers and fer-

vants of the fouth-lea company. And by fatute 7 Geo. Ill.

c. 50. if any officer or fervant of the poft-ofice fhall

fecrete, embezzle, or deftroy any letter or pacquet,

taining any bank note or other valuable paper particularly
[pecified in the act, or thall fteal the fame out of any letter
or pacquet, he thall be guilty of felony without benefit of

chofes in adion, and remaining unfatisfied. Hence it is not a rob-

bery to compel a perfon to fign a note for the payment of money,
for nothing is there taken upon which money is due. Mrs.

1802, held it was not felony under this tatute to fteal bankers?
notes, which were completely executed, but which had never been
put in circulation, becaufe no money was due upon them.

It is thought that fealing a pound or other note cannot be re-

duced to petty larciny, as it would be inconfiltent with the words

of the ftatute to tate it's value under a hilling, or lefs than the

fum due upon it. Therefore this fpecies of felony cannot be
tried at the quarter feffions, where indictments for petty larciny
only ought to be preferred.

(7) Upon this ftatute, Robert Aflett was indicted. He had
been a confidential clerk in the bank, and had embezzled Exche-
quer bills to an immenfe amount. But it was admitted on the part
of the profecution that thefe bills were not valid Exchequer bills,
having not been duly figned by the auditor of the Exchequer.
The quettion was therefore whether they came under the deferip-
tion of any fecurity or effects.

A majority of the judges were of opinion that thefe papers
were fecurities or effects, as the government was as much bound
in honour and juitice to difcharge them as if they were technically

correct in all their parts.

The prifoner therefore received fentence of death, but as fome

of the judges were of a different opinion, he was not executed.

clergy.

cons

Phipoe's cafe, Leach, 774. So Lord Ellenborough, at Carlife

Bof. E Pull. New. Rep. 1.
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clergy (8). Or, if he thall deftroy any letter or pacques

with which he has received money for the poltage, or fhall

advance the rate of poltage on any letter or pacquet fent by

the poft, and fhall fecrete the money received by fuch ad-

vancement, he thall be guilty of fingle felony. Larciny alfo

could not at common law be committed of treafure-trove, or

wreck, till feized by the king or him who hath the franchife,

for till fuch feizure no one hath a determinate property there-

from any thip in diftrefs (whether wreck or no wreck) is

felony without benefit of clergy: in like manner, as, by the

civil laws, this inhumanity is punifhed in the fame degree

as the moft atrocious theft.

LAncINg alfo cannot be committed of fuch animals, in

which there is no property either abfolute or qualified; as

of beafts that are ferae naturae, and unreclaimed, fuch as

deer, hares, and conies, in a foreft, chafe, or warren; fith,

in an open river or pond; or wild fowls at their natural

liberty' But if they are reclaimed or confined, and may ferve

for food, it is otherwife even at common law: for of deer lo

inclofed in a park that they may be taken at pleafure, fith in

a trunk, and phealants or partridges in a mew, larcing may

be committed". And now, by itatute 9 Geo. I. c. 22. to

hunt, wound, kill, or fteal any deer; to rob a warren; or to

fteal fith from a river or pond (being in thefe cafes armed and

difguiled); alfo to hunt, wound, kill, or fteal any deer, in the

king's forefts or chales inclofed, or in any other inclofed place

where deer have been ufually kept; or by gift or promife of

reward to procure any perfon to join them in fuch unlawful

act; all thefe are felonies without benefit of clergy. And

" Cod. 0.2.18. "I Hawk. P. C. 94. 1 Hal. P. C. 511.

(8) To fecrete a letter containing money, is not an offence

within this tatute, but will be a fimple larciny, or a larciny in a
dwelling-houfe, according to the circumftances of the cafe. Stutt's

cafe, Leach, 100. the

Book IV.

in. But, by tatute 26 Geo. II. c. I9. plundering or ftealing

*r. Hal. P. C. 511. Toft. 366.
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the ftatute 16 Geo. IlI. c. 3o. enacts that every unauthorized

perfon, his aiders and abettors, who thall courfe, hunt, hoot

at, or otherwife attempt to kill, wound, or deftroy any red
or fallow deer in any foreft, chafe, purlieu, or antient walk,
or in any inclofed park, paddock, wood, or other ground,

where deer are ufually kept, thall forfeit the fum of 201. or [ 236]

for every deer actually killed, wounded, deftroyed, taken in

any toyl or fnare, or carried away, the fum of 3ol, or double

thofe fums in cafe the offender be a keeper: and, upon a

fecond offence, (whether of the fame or a different fpecies,)

thall be guilty of felony, and tranfportable for feven years (9)-

Which latter punifhment is likewife inflicted on all perfons
armed with offenfive weapons, who fhall come into fuch
places with an intent to commit any of the faid offences,
and thall there unlawfully beat or wound any of the keepers
in the execution of their offices, or fhall attempt to refcue

c. 14. the penalty of tranfportation for feven years is inflicted
on perfons ftealing or taking fith in any water within a
park, paddock, garden, orchard, or yard: and on the re-
ceivers, aiders, and abettors: and the like punifhment, or
whipping, fine, or imprifonment, is provided for the taking
or killing of conies " by night in open warrens: and a for-
feiture of five pounds to the owner of the filhery, is made
payable by perfons taking or deftroying (or attempting fo to
do) any fith in any river or other water within any inclofed

" See flat, 22 8 23 Car. II, co 25.

(9) By the 42 Geo. III. c. 107. the offence defcribed by the
16 Geo. III. c. 30. as ftated above, if committed in an inclofed park
or ground, is made felony, and the offender hall be tranfported

fur feven years; but if it is committed in an inclofed part of a

foreft, chale, purlieu, or antient walk, for every offence, the of-

fender hall forfeit fifty pounds, and if he is a keeper of a foreft,

chafe, purlieu, or antient walk, wherein the offence thall be

committed, he hall forfeit for each offence one hundred

ground,

WRONOS.

any perfon from their cultody. Alfo by tatute 5 Geo. III.

pounde.
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ground, being private property. Stealing hawks, in dif-

obedience to the rules prefcribed by the ftatute 37 Edw. III.
c. ID., is alfo felony". It is allo faid * that, if fwans be
lawfully marked, it is felony to fteal them, though at large
in a public river; and that it is likewife felony to lteal

them, though unmarked, if in any private river or pond;
otherwife it is only a trefpafs. But of all valuable domeftic
animals, as horfes and other beafts of draught, and of all
animals domitae naturae, which ferve for food, as neat or
other cattle, twine, poultry, and the like, and of their fruit
or produce, taken from them while living, as milk or wool',
larciny may be committed; and allo of the fleth of fuch as
are either domitae or ferae naturae, when killed? As to thofe
animals, which do not ferve for food, and which therefore
the law holds to have no intrinfic value, as dogs of all forts,
and other creatures kept for whim and pleafure, though a
man may have a bale property therein, and maintain a civil

action for the lofs of them a, yet they are not of fuch eftima-

tion, as that the crime of ftealing them amounts to larciny b.

penalties, or a long imprifonment, and whipping in their ftead,

may be inflicted by two jultices of the peace, (with a very

extraordinary mode of appeal to the quarter feffions,) on fuch

as fteal, or knowingly harbour a ftolen dog, or have in their

cultody the fkin of a dog that has been folen * (10).

* See Vol. Il. pag. 393.
y Dal. 21. Crompt. 36. I Hawk.

P. C. 93. I Hal. P.C. 507. The • See the remarks in page 4. The
King o. Martin, by all the judges. P. tatute hath now continued eighteen fef-

fions of parliament unrepealed.

(10) This ftatute {carcely deferves the cenfure conveyed in the
learned judge's note; for though many perfons may not eftimate
at a high rate the intrinfic value of this kind of property, yet dogs
are frequently the favourites of their owners, and few thieves who
are guilty of ftealing dogs would confine their depredations to this
fingle article. The penalty for the firt offence is only from 20

to

23б Book IV.

But by tatute 10 Geo. III. c. 18. very high pecuniary

* 3 Inft. 98. = 1 Hal. P. C. 511.
* Dalt. Juft. c. 156.

* 1 Hal. P. C. 513.

17 Geo. III.

5
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NOTwITHStaNDINg however that no larciny can be com-

mitted, uniefs there be fome property in the thing taken, and

an owner; yet, if the owner be unknown, provided there be

a property, it is larciny to fteal it; and an indictment will

lie, for the goods of a perfon unknown'. In like manner

as, among the Romans, the lex Hoftilia de furtis provided

that a profecution for theft might be carried on without the

intervention of the owner?. This is the cafe of ftealing a

throud out of a grave; which is the property of thofe, who-
ever they were, that buried the deceafed: but itealing the
corple itfelf, which has no owner, (though a matter of great
indecency,) is no felony, unlefs fome of the grave-clothes be
ftolen with it ° (11). Very different from the law of the [ 237 ]
Franks, which feems to have refpected both as equal offences :

when it directed that a perfon, who had dug a corpfe out of

the ground in order to ftrip it, fhould be banifhed from

fociety, and no one fuffered to relieve his wants, till the re-

HAvINg thus confidered the general nature of fimple lar-

ciny, I come next to treat of its punilment. Theft, by the

Jewith law, was only punithed with a pecuniary fine, and

fatisfaction to the party injured 6. And in the civil law, till

e See Vol. II. pag. 429.

. to 30 pounds, and if paid, no farther punithment can be inflicted.

Dr. Burn feems to have fuggefted a very idle doubt, whether a

man under this ftatute can be convited for ftealing a bitch, as the

word dog alone is ufed throughout the ftatute (tit. Dogs). When

it is neceffary to diftinguith the fexes, we are obliged to refort to

the word bitch, but we have no other word than dogs to com-
prize the whole canine fpecies of both fexes, in which fenfe it

lations of the deceafed confented to his re-admifion!.

" 1 Hal. P. C. 512. § Montefq. Sp. L. b. 30. ch. 19.

a Gravin 1. 3. § 106. 8 Exod. c. xxii,

unqueitionably was ufed by the legiflature in this ftatute
(11) To lteal a dead body only is a mifdemeanour. See 2 Vol.

429. n. 4.
iomc
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fome very late conftitutions, we never find the punilhment

capital. The laws of Draco at Athens punithed it with
death: but his laws ivere faid to be written in blood; and
Solon afterwards changed the penalty to a pecuniary mulat.
And fo the Attic laws in general continued"; except that
once, in a time of dearth, it was made capital to break into a
garden, and fteal figs: but this law, and the informers againft
the offence, grew fo odious, that from them all malicious
informers were ftyled fycophants; a name which we have

much perverted from its original meaning. From thefe ex-

amples, as well as the realon of the thing, many learned and

fcrupulous men have queftioned the propriety, if not lawful-

nels, of inflicting capital punifhment for fimple theft. And

certainly the natural punifhment for injuries to property feems

to be the lofs of the offender's own property : which ought

to be univerfally the cafe, were all men's fortunes equal. But

as thofe who have no property themfelves, are generally the

molt ready to attack the property of others, it has been
[ 238 ] found neceflary inftead of a pecuniary to fubftitute a corpo-

ral punilament; yet how far this corporal punifhment ought
to extend, is what has occafioned the doubt. Sir Thomas
More 1, and the marquis Beccariak, at the diftance of more
than two centuries from each other, have very fenfibly pro-
pofed that kind of corporal punithment, which approaches
the neareft to a pecuniary fatisfaction; viz. a temporary im-
prifonment, with an obligation to labour, firft for the party
robbed, and afterwards for the public, in works of the moft
flavith kind : in order to oblige the offender to repair, by his

"Petit, LL. Attic. 1. 7. tit. 5.
¡Ef enir ad vindicando furta rimis nova lege clementics que poter imperat

atroz, nes tares ad refraenanda fuffi- fallis, majores indugile nobis inwicer
ciens; quippe neque furbum famples daes faeviendi licentium. Hacc fust eur non
ingens facinus efi, it capile debeat pleati; licere puter; quass vero fie abfurdue,
«eque ulla poena ef tanta, ut ab latrocia atqueetiam perniciofum reipublicae, fureu
niis cob:beat cos, qui nullam aliam artem alque bomicidars er ueguo puniri, nero
quaerendi victus babent. (Mori Utopia, eff (opinor) qui nefciat. (Ibid, 38.)
edit. Glafg: 1750, pag. 25.) - Denique, i Usop, pago 47.
cos lex Mojaica, quarquare inclemers et * Ch. 22-espera, tamen pecunia furtur, baud

induftry

morte, mulcianit; те ривстиз Дентя, іп
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induftry and diligence; the depredations he has committed

upon private property and public order. But notwithftanding

all the remontrances of fpeculative politicians and moralifts,

the punilhment of theft ftill continues, throughout the greateft

part of Europe, to be capital: and Puffendorf', together

with fir Matthew Hale", are of opinion that this muft always

be referred to the prudence of the legifature; who are to

judge, fay they, when crimes are become fo enormous as

to require fuch fanguinary refrictions". Yet both thefe
writers agree, that fuch punithment fhould be cautioully
inflicted, and never without the utmolt necefity.

Our antient Saxon laws nominally punilhed theft with
death, if above the value of twelvepence: but the criminal
was permitted to redeem his life by a pecuniary ranfom; as,
among their anceftors the Germans; by a ftated number of
cattle o. But in the ninth year of Henry the firit, this power
of redemption was taken away, and all perfons guilty of
Jarciny above the value of twelvepence were directed to be
hanged; which law continues in force to this day?. For

though the inferior fpecies of theft, or petit larciny, is only

punithed by imprifonment or whipping at common law 9, or

ation for feven years, as is alfo exprefsly directed in the cafe

of the plate-glais company', yet the punithment of grand

larciny, or the ftealing above the value of twelvepence, [ 239 ]

(which fum was the ftandard in the time of king Athelftan,
eight hundred years ago,) is at common law regularly death.
Which, confidering the great intermediate alterations in the
price or denomination of money, is undoubtedly a very

ftated value at the exchequer, of a par-

ture-fed ox, was one hilling: (Dial. de

Suppore to mean the folidus legalis men-

' 3 Inft, 218. See Vol. 11, pag. 50g.) or the gad pars

of a pound of gold, is only equal lo
* In the reign of king Henry I, the ris, 41. of the prefent Randird.

rigorous

Ch. 17°

by ftatute 4 Geo. I. c. 11. may be extended to tranfport-

' I.. of N. b. 8.c. 3.
• I Hal P. C. 13.

a see pag. 9. Scac6. 1. 1. §7.) which, if we (hould even

o Tac, de mor. Germ. C. 12.

P 1 Hal. P. C. 320 § Init. 53. tioned by Lyndewode (Prov. 1.3.6.13.

" Stat. 13 Geo. Ill. c. 38.

VOL. IV. X
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rigorous conftitution; and made fir Henry Spelman (above

a century fince, when mouey was at twice it's prefent rate)

complain, that while every thing elfe was rifen in it's nominal

value, and become dearer, the life of man had continually

grown cheaper'. It is true, that the mercy of juries will

often make them ftrain a point, and bring in larciny to be

under the value of twelvepence, when it is really of much

greater value (12): but this, though evidently juftifiable and

proper, when it only reduces the prefent nominal value of

money to the antient ftandard", is otherwife a kind of pious

perjury, and does not at all excufe our common law in this

refpect from the imputation of feverity, but rather ftrongly

confeffes the charge. It is likewife true, that by the mer-

aful extenions of the benefit of clergy by our modern fta-

tute law, a perton who commits a fimple larciny to the value

of thirteen pence or thirteen hundred pounds, though guilty
of a capital offence, hall be excufed the pains of death: but

this is. only for the firft offence. And in many cafes of
fmple larciny the benefit of clergy is taken away by sta-
tute: as for horfe-tealing in the principals, and acceflories
both before and after the fact"; theft by great and notorious
thieves in Northumberland and Cumberland*; taking wool-

[ 240 ] len cloth from off the tenters', or linens, fuftians, calli-

" 2 luft. 189.
w.Stat. 1 Edw. VI. c. 12. 2 & 3 goods are found; the failure whereof

* Stas. 18 Car. IT. c. 3. punilhable by the forfeiture of the treble
y Stat. 22 Car. If. c. 5. But, as it value; for the fecond, by imprilonment

fometimes is difficult to prove the iden- alfo; and the third time it becomes a
tity of the goods fo ftolen, the onus pro- felony, punithed with tranfportation for
Bandi with tefpett to innocence i now feven years.

(12) In a profecution for a fimple larciny in general, it is not
very material to the prifoner, whether he is convilted of grand or
perty larciny, as the court can tranport for both. But upon a
fecond conviction for grand larciny, he may be deprived of the
benefit of clergy.

239 Book IV.

= Gloll • 350. by Matute 15 Geo. HI. c. 27. throwi
on the perfons in whife cultody fuch

Edu. VI. c. 33. 31 Eliz. 6.I2.. is, for the firft time, a midemefior

coes,
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coes, or cotton goods, from the place of manufacture* (13) ;
(which extends, in the laft cale, to aiders, affifters, pro-
curers, buyers, and receivers ;) felonioully driving away, or
otherwife ftealing one or more theep or other cattle fpeci-
fied in the acts (14), or killing them with intent to fteal the
whole of any part of the carcafe?, or aiding or afifting

therein; thefts on navigable rivers above the value of forty

hillings', or being prefent, aiding and affifting thereat ;

fith, hares, and conies under the peculiar circumftances men-

the three Lift cales an option is given c. 34. See Vol. I. pag. 88.
to the judge to tranfport the offender:

• for life in the firfl cale, for fewen years
in the fecond, and for fourteen years in c.I9.
the third;— in the firft and third cales
inflead of fentence of death, in the fe-
cond after fentence is given.

(13) J. Hugill was indicted at York for ftealing yarn out of a
bleaching ground. The evidence was, that the yarn had been
pread upon the ground, but it was taken up and thrown into
heaps in order to be carried into the houfe, and in that fate fome
of it was ftolen by the prifoner, Mr. Baron Thomfon held that this
theft was not within the fatute for the protection of bleaching
grounds, as there was no occafion to leave it on the ground in

(14) The cattle fpecified are horned cattle of every defcription ;

and the benefit of clergy has not yet been taken away from the

If the indictment is for a cow, and it appears in evidence

the beaft itolen was a heifer, the prifoner muft be acquitted.

Where lambs were killed in a field, and the carcales were left

and the fkins only taken, the judges were of opinion that the pri-

foner might be indicted for ftealing the lambs, for in this cafe there

muft have been a felonious removal. 2 Eaft, 619.

Hirt, at Bury affizes, Summer 1806, was indicted for ftealing a

theep; he was acquitted becaufe it was proved to be a lamb.

plundering veffels in diftrefs, or that have fuffered hipwreck';
ftealing letters-fent by the pofta; and alfo ftealing deer,

2 Stat 18 Geo. Il. c. 27. Note, in a Stat. 14 Geo. II. c. 6. 15 Geo. Il.

a Stat. 24 Geo. Il. c. 45-
* St. 12 Ann. ft. 2. c. 18. 26 Geo. II,

a Stat. 7 Geo. IIt. c.50.

that ftate.

fimple ftealing of mules, afles, or {wine. See 1 Vol. p. 88.

2 Eaft, 616.
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tioned in the Waltham black act. Which additional fe-

verity is owing to the great malice and mifchief of the theft
in fome of thefe intances; and, in others, to the difficul-
ties men would otherwife lie under to preferve thofe goods,
which are fo eafily carried off. Upon which laft principle

the Roman law punilhed more feverely than other thieves

as tole the clothes of perfons who were wafhing in the

public baths&; both which conftitutions feem to be bor-

rowed from the laws of Athens. And fo too the antient

Goths punithed with unrelenting leverity thetts of cattle, or

corn that was reaped and left in the field: fuch kind of

property (which no human induftry can fufficiently guard)
being efteemed under the peculiar cultody of heaven. And
thus much for the offence of jimple larciny.

MIxED or compound larciny is fuch as has all the proper-

ties of the former, but is accompanied with either one, or

both, of the aggravations of a taking from one's houfe or

perfon. Firit therefore of larciny from the houfe, and then

of larciny from the perfor.

1248] 1. LARciNy from the boufe, though it feems (from the

confiderations mentioned in the preceding chapter;) to have
a higher degree of guilt than fimple larciny, yet it is not at all
diftinguilhed from the other at common law"; unlefs where
it is accompanied with the circumitance of breaking the
houfe by night: and then we have feen that it falls under
another defcription, viz. that of burglary. But now by fe-
veral acts of parliament (the hiltory of which is very inge-
nioully deduced by a learned modern writer', who hath
thewn them to have gradually arifen from our improve-
ments in trade and opulence), the benefit of clergy is taken
from larcinies committed in an houfe in almoft every in-

I See pag. 223.

Book IV.

the abigei, or ftealers of cattle'; and the balneari, or fuch

e Stat. 9 Geo, I. c. 22.

: Ef.47-1.17.

5 Ibid. 6.1%.

•"Polt. Antig. b. 1.c. id.

'Stiernh, de jure Golb, logo 6.5=

* 1 Hawk. P. C. 88.

1 Bars, 375, Ec.

ftance ;
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itance; except that larciny of the ftock or utenfils of the

plate-glals company from any of their houfes, &c. is made
only a fingle felony, and liable to tranfportation for feven

years". The multiplicity of the general acts is apt to

create fome confulion; but upon comparing them diligently

we may collect, that the benefit of clergy is denied upon

the following domeftic aggravations of larciny; viz. Firft,

in larcinies above the value of twelvepence, committed, 1. In

a church or chapel, with or without violence, or breaking

the fame": 2. In a booth or tent in a market or fair, in the

day-time or in the night, by violence or breaking the fame;
the owner or fome of his family being therein°: 3. By rob-
bing a dwelling-houfe in the day-time (which robbing implies
a breaking), any perfon being therein P: 4. In a dwelling-
houfe by day or by night, without breaking the fame, any
perfon being therein and put in fear: which amounts in
law to a robbery: and in both thele laft cales the accelfory
before the fact is alfo excluded from his clergy. Secondly,
in larcinies to the value of five fillings, committed, 1. By
breaking any dwelling-houfe, or any out-houfe, fhop, or
warehoufe thereunto belonging in the day-time, although

no perfon be therein'; which alfo now extends to aiders,

abettors, and acceffories before the fact': 2. By privately [ 242 ]

tealing goods, wares, or merchandize in any hop, ware-

houfe', coach-houfe, or ftable, by day or by night; though

the fame be not broken open, and though no perfon be

therein": which likewife extends to fuch as affift, hire, or

command the offence to be committed (15). Laitly, in

" See Fofter, 78. Barr. 329.

(15) It has been held that privately ftealing money to the

amount of five hillings, is not within the ftatute 10 & 11 W. III.

c.23. Shops and warehoufes, when they are ufed merely as re-

Ch. 17. 241

I Stat, I3 Geo. Ill. c. 38.

= Stat. 23 Hen. VIII. c. I. x Edw. VI.

c. I2. I Hal. P.C. 518.

o Stat, 5 & 6 Ed. VI.c. g. 1 Hel.

P. C. 522.
p Stat, gel 4 W. 3e MI. C. D.

9 Ibid.

• Star, 38 Eliz.c. Is.

• Star. 3 8 4 W. & M.. 9.

• Stat. 10 & 11 W. IT. c. 23.
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larcinies to the walue of forty hillings in a dwelling-houfe, or

its out-houfes, although the fame be not broken, and whether

any perfon be therein or no; unlefs committed againft their

malters by apprentices under the age of fifteen". This alfo

extends to thofe, who aid or affift in the commillion of any

politories of goods, and not as places of fale, are not within the
act, and confequently a prifoner cannot be convicted of privately
tealing in a hop an article, which is not expofed there for fale,
but which happens to be left there to be repaired, or for fome
other fimilar purpole. And with regard to coach-houfes and
tables, the articles muft be fuch as are generally depofited there.
Foft. 78. Leach, 43-235-248.274-- In profecutions under this
itatute, it is held not to be privately flealing if any perfon what-
ever fee or perceive the theft at the time it is committed. And
where there are feveral hopmen employed in a hop, they muft ap-
pear at the trial to prove they did not perceive the theft, or the
judge will direct the jury to prefume that the ftealing was not
done privately.

(16) A perfon cannot be convited capitally for ftealing to the
value of 4os. in his own boufe, nor a wife in her hufband's houfe.
Thompfon's cafe, Leach, 277. Upon an indiétment for burglarioufly
breaking and entering a dwelling-houfe, and itealing therein pro-
perty to the value of 4os., the prifoner may be acquitted of the
breaking, and be capitally convicted of ftealing in the dwelling-

If property is ftolen immediately from the perfon of any one in
a houfe, it is not within this ftatute, the judges having determined
that the ftatute was made to protect fuch property as might be
depolited in the houfe, and not that which was on the perfon of
the party. Campbell's and Owen's cafes, Leach, 642.652.

Stealing bank notes to the amount of 40s. in a dwelling-houfe
is a capital crime under this ftatute; the 2 Geo. II. c. 25. having
made the ftealing of bank notes and other chofes in action therein
mentioned, a felony of the fame nature, as tealing other property
of the value of the money due upon the note. Dean's cafe,
Leach, 798.

Book IV.

fuch offence (16).

* Stat, 12 Ann. f. 1. 6.7.

houfe. Withal's cafe, It. 83.
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2. Lanciny from the perfon is either by privately ftenl-

ing; or by open and violent affault, which is ufually called
robbery.

The offence of privately ftealing from a man's perfon, as
by picking his pocket or the like, privily without his know-
ledge, was debarred of the benefit of clergy, lo early as by
the ftatute 8 Eliz. C. 4. But then it muft be fuch a larciny as
tands in need of the benefit of clergy, viz. of abovethe
value of twelvepence; elfe the offender thall not have judg-
ment of death. For the ftatute creates no new offence ;
but only prevents the prifoner from praying the benefit of
clergy, and leaves him to the regular judgment of the an-
tient law". This feverity (for a moft fevere law it certainly
is) feems to be owing to the eafe with which fuch offences
are committed, the difficulty of guarding againft them, and

the boldnefs with which they were practifed (even in the

queen's court and prefence) at the time when this ftatute

was made: befides that this is an infringement of pro-

perty, in the manual occupation or corporal poffeflion of

the owner, which was an offence even in a fate of nature.

And therefore the facculari, or cutpurfes, were more feverely
punilhed than common thieves by the Roman and Athenian

* I Hawk. P.C. 98. The like ob- where it is provided by any ftatute tha

thefts in Northumberland and Cumber-of clergy.
Port. Antiq. 1. 1.

tenters; and pollibly in fuch other cales c.26.

It muft be proved that property to the value of 40s. was ftolen

at one time, or the jury ought to acquit of the capital part.

(17) It had been held that this itatute was only meant to pro-

tect perfons, wha were obliged to go into public affemblies, as

churches, courts, and markets, and whofe perfons thereby became

expofed to the attempts of pickpockets; and that it did not apply

to

WrOnGS.

laws * (17).

bernie willers ly hold i he sates andes, airy elen certin recent

land, and ftealing woollen cloth fromthe * Ff. 47.11.7.
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OpeN and violent larciny from the perfor, or robbery, the

rapina of the civilians, is the felonious and forcible taking,

from the perfon of another, of goods or money to any value,

by violence or putting him in fear%. 1. There muft be a

taking, otherwife it is no robbery. A mere attempt to rob

was indeed held to be felony, fo late as Henry the fourth's

time*: but afterwards it was taken to be only a mifdemef-

= 1 Hal. P. C. 532.

to perfons who loft their property when they were afleep. But

this diftinction has been determined to be unfounded by a decifion of
the judges, and there have fince been feveral capital convictions for
fealing privately from perfons aleep. Willan's cafe, Leach, 393.

But the judges ftill hold that it does not extend to perfons, who

by intoxication have expofed themfelves to the dangers of depre-

dation, having voluntarily deftroyed thofe faculties of the mind by

the exertion of which the larciny might probably have been pre-

vented. Gribble's and Kennedg's cafes, Leach, 275. and 915-

It ufed to be held that no one could be convilted capitally of

privately ftealing from the perfon, if the theft was perceived by

any one at the time, as the cale of privately ftealing in a hop ;

but the words of the 8 Eliz, c. 4. are the felonious taking from

the perfon of another privily without his knowledge, the fair con-

truction of which is, that it is capital to fteal privily without the

knowledge of the owner of the property, though the theft may

be obferved at the time by others. And this conftruêtion is now

adopted by the judges.

This ftatute is filent refpecting aiders and abettors, it has there-

fore been determined that only the principal in the firit degree, or

the hand who takes the property, can be guilty of privately feal-

ing from the perfon; if therefore two or more are concerned in the

theft, and it cannot be alcertained which of them actually took the

property, they muft all be acquitted of this capital part of the

charge. Innis's cafe, Leach, 7. and Murphy's cafe, Ibid. 302.

But the prifoner may be capitally convilted, if the perfon upon

whom the larciny has been committed, has been made infenfibly

drunk by the artifice of the prifoner, and in order to accomplith his

Book IV.

y I Hawk. P. C. 95.

purpole. Branng's cafe, 2 Eafi, P. G. 704.

пот,
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nor, and punithable with fine and imprifonment; till the

able for feven years) unlawfully and malicioufly to affault
another with any offenfive weapon or inftrument; — or by
menaces, or by other forcible or violent manner, to demand
any money or goods; — with a felonious intent to rob. If
the thief, having once taken a purfe, returns it, ftill it is a
robbery; and fo it is whether the taking be ftrictly from the
perton of another, or in his prefence only; as, where a rob-

her by menaces and violence puts a man in fear, and drives

away his theep or his cattle before his face?. But if the

taking be not cither directly from his perfon, or in his

prefence, it is no robbery, 2. It is immaterial of what

value the thing taken is: a penny as well as a pound,

thus forcibly extorted, makes a robbery. 3. Laftly, the

taking muft be by force, or a previous putting in fear;

which makes the violation of the perfon more atrocious

than privately ftealing. For, according to the maxim of

This previous violence, or putting in fear, is the criterion

that diftinguilhes robbery from other larcinies. For if one

privately fteals fixpence from the perfon of another, and at-

terwards keeps it by putting him in fear, this is no robbery,

for the fear is fubfequent*: neither is it capital, as privately

stealing, being under the value of twelvepence. Not that

it is indeed neceflary, though ufual, to lay in the indictment

that the robbery was committed by putting in fear; it is fuf-

ficient, if laid to be done by violence. And when it is laid

to be done by putting in fear, this does not imply any great

degree of terror or affright in the party robbed: it is enough [ 244]

that fo much force, or threatening by word or gelture, be

ufed, as might create an apprehenfion of danger, or induce

a man to part with his property without or againft his con-

Ch. 17.

Itatute 7 Geo. II. c. 21., which makes it a felony (tranfport-

the civil law?, « qui vi rapuit, fur improbior effe widetur."

* I Hal. P. C. 533. # 55. 42.14-§12.
* Comyns, 478. Stra. xOrs. • 1 Fal. P. C. 534.
• 7 Hawk. P. C.97. " Isis. 3 AJa. by all the judges.

fent,
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fent & (18). Thus, if a man be knocked down without pre-

vious warning, and tripped of his property while fenfelefs,
though ftrictly he cannot be faid to be put in fear, yet this is
- undoubtedly a robbery. Or, if a perfon with a fword drawn
begs an alms, and I give it him through miftruft and appre-
henfion of violence, this is a felonious robberyh. So if,
under a pretence of fale, a man forcibly extorts money from

another, neither hall this fubterfuge avail him. But it is

doubted', whether the forcing a higler, or other chapman,

to fell his wares, and giving him the tull value of them,

amounts to fo heinous a crime as robbery (19).

in delivering the opinion of the judges in Willan's cafe, Leach, 232.

" The true definition of robbery is the ftealing, or taking from

" the perfon, or in the prefence of another, property of any

« amount, with fuch a degree of force or terror, as to induce the
"party unwillingly to part with his property; and whether the

« terror arifes from real or expelted violence to the perfon, or

& from a fenfe of injury to the character, the law makes no kind

" of difference; for to moft men the idea of lofing their fame and

" reputation is equally, if not more terrific, than the dread of per-

" fonal injury. The principal ingredient in robbery is a man's

" being forced to part with his property; and the judges are una-

" nimoully of opinion, that upon the principles of law, and the

« authority of former decifions, a threat to accufe a man of having

« committed the greateft of all crimes, is a fufficient force to con-

"Ititute the crime of robbery by putting in fear."

But this fpecies of robbery is confined to menaces of that fpe-

cific infamous nature, for if money is extorted by a threat to carry

a perfon before a magiltrate and to profecute him for any other

crime, it will not amount to the crime of robbery. Knewland's

cafe, Leach, 833.

(19) This diftinction has been frequently admitted by the judges

in profecutions for robbery, vix. that if any thing is natched fud-

•244 BooK IV:

& Foft. 128.

^ I Hawk. P. C. 96.

• I Hawk. P. C. 97-

(18) Mr. J. Ahhurft is reported to have thus exprefled himfelf

II denly
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This fpecies of larciny is debarred of the benefit of clergy

not indeed in general, but only when committed in a dwell-

ing-houfe, or in or near the king's highway. A robbery

therefore in a diftant field, or foot-path, was not punifhed

with death; but was open to the benefit of clergy, till the

ftatute 3 & 4 W. & M. c. 9:, which takes away clergy from

both principals and acceffories before the fact, in robbery,
wherefoever committed (20).

Il. MALIcIous michief, or damage, is the next fpecies of

injury to private property, which the law confiders as a pub-
lic crime. This is fuch as is done, not animo furandi, or
with an intent of gaining by another's lofs.; which is fome,
though a weak, excufe: but either out of a fpirit of wanton
cruelty, or black and diabolical revenge. In which it bears
a near relation to the crime of arfon; for as that affects the
habitation, fo this does the other property, of individuals.
And therefore any damage arifing from this mifchievous dif-

denly from the head, hand, or perfon of any one without any ftrug-
gle on the part of the owner, or without any evidence of force or

violence being exerted by the thief, it does not amount to rob+

bery. But if any thing is broken or torn in confequence of the

fudden feizure, it would be evidence of fuch force as would con-

titute a robbery; as where part of a lady's hair was torn away by

natching a diamond-pin from her bead, and an ear was torn by

pulling off an ear-ring, each of thefe cales was determined to be a

robbery. Leach, 238.

perfon thall rob any mail, in which letters are fent by the poft, of

any letter, packet, bag, or mail of letters, fuch offenders fhail be

guilty of telony, without benefit of clergy; but the indictments

for mail robbers are generally drawn as for common highway

robberies by taking a portmanteau, or a bag of a certain value

from the perfon entrufted with the carriage of the letters.

by ftatute 23 Hen. VIII. c. I., and other fubfequent fatutes,

k 1 Hal. P. C. 535.

(20) By the 5 Geo. III. c. 25. and 7 Geo. III. c. 50., if any

polition,
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pofition, though only a trefpals at common law, is now by a
multitude of ftatutes made penal in the higheft degree. Of
thele I fhall extract the contents in order of time.

maliciouily to cut down or deftroy the powdike, in the fens
of Norfolk and Ely, is felony (21). And in like manner
it is, by many fpecial ftatutes, enacted upon the occalions,
made felony to deftroy the feveral fea-banks, river-banks,
public navigations, and bridges, erected by virtue of thofe
acts of parliament. By ftatute 43 Eliz. c. 13. (for preventing
rapine on the northern borders) to burn any barn or ftack of
corn or grain; or to imprifon or carry away any fubject, in
order to ranfom him, or to make prey or fpoil of his perfon
or goods upon deadly feud or otherwife, in the four northern
counties of Northumberland, Weftmoreland, Cumberland,
and Durham, or being acceflory before the fact to fuch car-

rying away or imprifonment; or to give or take any money

or contribution, there called blackmail, to fecure fuch goods

from rapine; is felony without benefit of clergy. By ftatute

22 & 23 Car. II. c. 7. malicioufly, unlawfully, and willingly,

in the night-time, to burn, or caufe to be burnt or destroyed,

any ricks or ftacks of corn, hay, or grain, barns, houfes,

buildings, or kilns; or to kill any horfes, heep, or other

cattle, is felony; but the offender may make his election to

be tranfported for feven years; and to maim or hurt fuch

horles, fheep, or other cattle, is a trefpafs for which treble

damages thall be recovered. By ftatute 4 & 5 W. & M.

c. 23. to burn on any waite between Candlemas and Mid-

fummer, any grig, ling, heath, furze, gofs, or fern, is punith-

able with whipping and confinement in the houfe of cor-

rection. By ftatute 1 Ann. ft. 2. C. 9. Captains and mariners

belonging to thips, and deftroying the fame, to the prejudice

(21) By 15 Car. II. c. 17. § 13. maliciouly to cut down or

to deftroy any works for conveying the waters of the great Bed-

ford level, is fubject to the fame punihment.

Book IV.

AND, firit, by ftatute 22 Hen. VIII. c. 11. perverfely and
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of the owners, (and by 4 Geo. I. c. 12. to the prejudice of in-

furers alfo,) are guilty of felony without benefit of clergy (22).

And by ftatute 12 Ann. ft. z. C. 18. making any hole in a

hip in diftrefs, or ftealing her pumps, or aiding or abetting

fuch offence, or wilfully doing any thing tending to the im-

mediate lofs of fuch thip, is felony without benefit of clergy.

By ftatute I Geo. I. c. 48. malicioully to fet on fire any

underwood, wood, or coppice, is made fingle felony. By [246 ]

ftatute 6 Geo. I. c. 23, the wilful and malicious tearing, cut-

ting, fpoiling, burning, or defacing of the garments or clothes

of any perfon palling in the freets or highways, with intent

fo to do, is felony. This was occafioned by the infolence

of certain weavers and others; who, upon the introduction

of fome Indian falhions prejudicial to their own manufac-

tures, made it their practice to deface them; either by open
outrage, or by privily cutting, or cafting aqua fortis in the
Itreets upon fuch as wore them. By ftatute 9 Geo. 1. c. 22.

commonly called the Waltham black act, occafioned by the

devaltations committed near Waltham in Hamphire, by

perfons in difguife or with their faces blacked; (who feem to

have refembled the Roberdfmen, or followers of Robert Hood,

that in the reign of Richard the firit committed great outrages

on the borders of England and Scotland';) by this black
act, I fay, which has in part been mentioned under the
feveral heads of riots, menaces, mayhem, and larciny ", it is
farther enacted, that to fet fire to any houfe, barn, or out-

m See pag. 144. 208. 235-240.

and il Geo. I. c. 29, to prevent the fraudulent burning or deftroy-
ing hips are repealed; and it is enacted, that if any perfon hall
caft away, burn, or deftroy any hip, or hall counfel or direct the
fame to be done, with intent to defraud the infurers, he thall be
gullty of telony without beneft of clergy. Sect. 2.

If the crime is committed within a county, it may be tried
there; if upon the high feas, it may be tried according to the
Itatute 28 Hen. VIII. for pirates. Sect. 3.

WrONGS.

' 3 Inft. 897.

(22) By 43 Geo. III. c. 113. the provifions in 4 Geo. I. c. 12.

houfe,
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houfe, (which is extended by ftatute o Geo. III. c. 2g. to the

malicious and wilful burning or fetting fire to all kinds of
mills,) or to any hovel, cock, mow, or ftack of corn, ftraw,
hay, or wood (23); or unlawfully and malicioufly to break
down the head of any filh-pond, whereby the fith fhall be
loft or deftroyed; or in like manner to kill, maim, or.
wound any cattle (24); or cut down or deltroy any trees

planted in an avenue, or growing in a garden, orchard, or
plantation, for ornament, fhelter, or profit; all thefe mali-
cious acts, or procuring by gift or promife of reward any

perfon to join them therein, are felonies without benefit of
clergy; and the hundred hall be chargeable for the damages,
unlefs the offender be convicted. In like manner by the Ro-
man law, to cut down trees, and efpecially vines, was punilhed
in the fame degree as robbery". By ftatute 6 Geo. II. C. 37°
and to Geo. Il, c. 32. it is alfo made felony without the
benefit of clergy, malicioully to cut down any river or fea-
bank, whereby lands may be overflowed or damaged; or

[ 247] to cut any hop-binds growing in a plantation of lands,
or wilfully and malicioully to fet on fire, or caufe to be fet
on fire, any mine, pit, or depth of coal. By tatute
II Geo. II. c. 22. to ufe any violence in order to deter any

perfon from buying corn or grain; to feize any carriage or

horfe carrying grain or meal to or from any market or fea-

port; or to ule any outrage with fuch intent; or to fcatter,

(23) As the fetting fire to property of this kind, where a houfe

or out-houfe was not burned, was not felony by the common law,

it has been held that fetting fire to a parcel of unthrehed wheat

is not a felony, being not within the defcription of any articles

(24) It has frequently been determined, that to conftitute a
felony within the meaning of the ftatute, the killing or maiming
mutt proceed from malice or revenge to the owner of the animal ;

and it is not fufficient if it is only the effect of a brutal difpofition,

or of a fudden pallion conceived againft the beaft itfelf, Shepherd's

cafe, Leach, 436.
take

Book IV.

• Ef. 47.7.2.

fpecifed in the ftatute. Judd's cafe, Leach, 381.
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take away, fpoil, or damage fuch grain or meal; is
punithed for the firft offence with imprifonment and public

whipping: and the lecond offence, or deftroying any granary

where corn is kept for exportation, or taking away or

{poiling any grain or meal in fuch granary, or in any hip,
boat, or veffel intended for exportation, is felony, fubject to

to fet fire to any gofs, furze, or fern, growing in any foreft
or chale, is fubject to a fine of five pounds. By ftatutes

to fpoil or deftroy any timber or other trees, roots, thrubs,
or plants, is for the two firft offences liable to pecuniary
penalties; and for the third, if in the day-time, and even
for the firft if at night, the offender thall be guilty of felony,.

and liable to tranfportation for feven years. By ftatute

9 Geo. III. c. 29. wilfully and malicioufly to burn or de-

ftroy any engine or other machines, therein fpecified, be-

longing to any mine; or any fences for inclofures purfuant to
any act of parliament, is made fingle felony and punilable
with tranfportation for feven years, in the offender, his ad-
viters, and procurers. And by itatute 13 Geo. Ill. c. 38.
the like punifhment is inflicted on fuch as break into any
houfe, &c. belonging to the plate-glafs company with intent

thall wilfully and malicioully cut or deftroy the fame. And

III. FoRGERy, or the crimen falf, is an offence, which
was punithed by the civil law with deportation or banith.
ment, and fometimes with death. It may with us be de-

break into any houfe or hop with intent to cut or deftroy any
ferge, woollen, velvet, fill, linen, or cotton goods, in the loom, or
any ftock or utenfils ufed in manufacturing fuch goods, he fhall be
guilty of felony without benefit of clergy.

fined

tranfportation for feven years. By ftatute 28 Geo. II. c. 19.

6 Geo. III. C. 36. & 48., and 13 Geo. III. c. 33-, wilfully

to itcal, cut, or deftroy, any of their ftock or utens, or

thefe are the principal punifhments of malicious mifchief (25).

• In. 4. 18. 7.

(25) And 'by ftatute 22 Geo. III. c. 40. if any perfon hall
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fined (at common law) to be," the fraudulent making or

" alteration of a writing to the prejudice of another man's

[. 248] " right;" for which the offender may fuffer fine, imprifon-
ment, and pillory. And alfo, by a variety of ftatutes, a more

fevere punithment is inflicted on the offender in many par-

ticular cafes, which are fo multiplied of late as almoft to
become general. I fhall mention the principal inftances.

By ftatute 5 Eliz. c. 14. to forge or make, or knowingly

to publifh or give in evidence, any forged deed, court-roll,

or will, with intent to affect the right of real property, either
freehold or copyhold, is punilhed by a forfeiture to the party
grieved of double cofts and damages; by ftanding in the pil-
lory, and having both his ears cut off, and his noftrils flit,
and feared; by forfeiture to the crown of the profits of his
lands, and by perpetual imprifonment. For any forgery
relating to a term of years, or annuity, bond, obligation,
acquittance, releafe, or dilcharge of any debt or demand of
any perfonal chattels, the fame forfeiture is given to the party
grieved; and on the offender is inflicted the pillory, lofs of
one of his ears, and a year's imprifonment: the fecond of-
fence in both cafes being felony without benefit of clergy.

BesiDes this general act, a multitude of others, fince the

revolution, (when paper-credit was firft eftablißhed,) have in-

filted capital punifhment on the forging, altering, or utter~

ing as true, when forged, of any bank bills or notes, or

other fecurities"; of bills of credit iffued from the exche-

quer?; of fouth-fea bonds, ¿oc.'; of lottery tickets or or-

der'; of army or navy debentures"; of Eaft-India bonds" ;

of writings under the feal of the London, or royal exchange

affurance"; of the hand of the receiver of the pre-fines *; or

of the accountant-general and certain other officers of the

court of chancery; of a letter of attorney or other power

• Stat. 8 8 8 W. III. C. 20. § 36. " See the feveral asts for the lotteries.

10

Book IV.

iI Geo. I. C. 9. 12 Geo. 1. 6, 32,15s Siac, 5 Geo, I.C. I4. 9 Geo.I.C. S=

Gea, 11. 6. 13. I3 Geo. Il. c. 79. " Stat. 12 Geo. I.C.32.

9 See the feveral alls for ifluing them. * Stat 6 Geo.I. c.18.

§ Stat. 9 Ann. C.21. 6Ge0. 1, 6.4. & Siat, 32 Geo. 11.C. 84.

¿ II. 12 Geo. I, c.33. ¡ Stat, 12 Geo, l 6-32.
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to receive or transfer ftock or annuities; and on the per-

fonating a proprietor thereof, to receive or transfer fuch an-

nuities, tock, or dividends?; alfo on the perfonating, or

procuring to be perfonated, any feaman or other perfon,

entitled to wages or other naval emoluments, or any of his
perfonal repretentatives; and the taking, or procuring to be
taken, any falfe oath in order to obtain a probate, or letters
of adminitration, in order to receive fuch payments; and

the forging or procuring to be forged, and likewife the ut-

tering, or publithing, as true, of any counterfeited feaman's

will or power": to which may be added, though not ftrictly

reducible to this head, the counterfeiting of Mediterranean

paffes, under the hands of the lords of the admiralty, to pro-

tect one from the piratical ftates of Barbary; the forging

or imitating of any ftamps to defraud the public revenue;

and the forging of any marriage-regifter or licence&; all

which are by diftinet acts of parliament made felonies, with-

out benefit of clergy. By ftatute 13 Geo. III. c. 52. and 59.

forging or counterfeiting any ftamp or mark to denote the

Standard of gold and filver plate, and certain other offences

of the like tendency, are punithed with tranfportation for

fourteen years (26). By Itatute 12 Geo. Ill. c. 48. certain

frauds on the ftamp-duties, therein defcribed, principally by

ufing the fame tamps more than once, are made fingle

felony, and liable to tranfportation for feven years. And the
lame punithment is inflicted by itatute 13 Geo. Ill. c. 38.

on fuch as counterfeit the common feal of the corporation

•for manufacturing plate-glais, (thereby erected,) or know-

ingly demand money of the company by virtue of any writing

under fuch counterfeit feal (27).

• See the feveral flamp acts.

(26) And by 24 Geo. III. feff. 2. c. 53. fuch offences are made

capital felonies.

(27) And by 24 Geo. Ill. feil. 2. c. 37. to forge the fuper-

icription of any letter in order to avoid the payment of the poftage,

Y THERE

Ch. 17.

* Star. 8 §Geo. I, 6. 22. 9 Geo. I. oStat. 4 Geo. II. C.I8.

6X2. 3I G20. 11, 6.22,$7%-

*Stat. 31 Geo. II. c. 10. 9 Geo. III. c. 30. " Stat, 26 Geo. 11. c. 33.

is a felony punifhed by tranfportation for feven years.

VoL, IV.
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THeRE are alfo certain other general laws, with regard to

forgery; of which the firft is 2 Geo. II. c. 25. whereby

the firft offence in forging of procuring to be forged, acting

or alifting therein, or uttering or publithing as true any

forged deed, will, bond, writing obligatory, bill of exchange,

acquittance or receipt for money or goods, with intention to
defraud any perfon, (or corporations,) is made felony with-
out benefit of clergy. And by ftatute y Geo. II. c. 22. and
18 Geo. IlI. c. 18. it is equally penal to forge or caufe to be

forged or utter as true a counterfeit acceptance of a bill of

exchange, or the number or principal fum of any accountable

receipt for any note, bill, or any other fecurity for money; or

any warrant or order for the payment of money, or delivery

of goods (28). So that, I believe, through the number of

thefe general and fpecial provifions, there is now hardly a

cafe pollible to be conceired, wherein forgery, that tends to

defraud, whether in the name of a real or fictitious perfon!,

is not made a capital crime (29).

(28) The judges have decided that an order to a hopkeeper in

a forged name to deliver goods to the bearer is not a forgery within

the ftatute; but a warrant or order within the ftatute y Geo. If.

c. 22. muft import that the perfon giving fuch warrant or order

has, or at leaft claims, an intereft in the money or goods which
• are the fubject-matter of that warrant or order, that he has or at
leaft allumes a difpofing power over fuch money or goods, and
takes upon himfelf to transfer the property, or cultody of them,
to the perfon in whole favour fuch warrant or order is made.
Mitchel's cafe, Foft. 120. And it muft be directed to the perfon
who has the cultody of the goods. Clench's cafe, Leach, 437.
But a draft upon a banker in the name of a perfon who kept no
caln at the banker's hop, is a forgery within the itatute, as it af-
fumes that there was cafh kept at the houfe which the drawer had

authority to difpofe of. Locket's cafe, 1bid. 89.

(29) It has frequently been determined, that drawing, indorfing,

or accepting a bill of exchange in a fetitious name is a forgery.

Bolland's cafe, Sec. Leach, 78.159.192. 1 Hen. Black, 588.

Book IV.

[250 ] promiflory note, indorfement, or allignment thereof, or any

" Stat, 3a Geo. If. C. 22. § 78. * Fort. 116, 8c.

Fof.
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THesE are the principal infringements of the rights of

property: which were the laft fpecies of offences againft in-

dividuals or private fubjects, which the method of diftri-
bution has led us to confider. We have before examined
the nature of all offences againft the public, or common-
wealth: againft the king or fupreme magiftrate, the father.
and protector of that community; againft the univerfal law

of all civilized nations; together with fome of the more

atrocious offences of publicly pernicious confequences, againft

God and his holy religion. And thefe feveral heads com-

prehend the whole circle of crimes and mifdemefnors, with

the punithment annexed to each, that are cognizable by the
laws of England.

Foft. 6. It is alfo forgery to fabricate a will by counterfeiting

the name of a pretended teftator, who is ftill living. Cogan's cafe,

If a perfon puts his own name to an inftrument, reprelenting

himfelf to be a different perfon of that name with an intent to

defraud, he is guilty of forgery. 4T. R. 28.

But where a bill of exchange is indorfed by a perfon in his own

name, and another reprefents himfelf to be that perfon, he is

not guilty of forgery, but it is a mifdemeanour. Hewey's cafe,

Leach, 268.

A bill or note may be produced in evidence againit a prifoner

prolecuted for the forgery of it; and he may be convicted upon

the ufual evidence of the forgery, though it has never been

cafes, Leach, 292. and 811. For the forgery in fuch a cale is com-

mitted with an intent to defraud; and the legiflature meant only

to prevent their being given in evidence, when they were proceeded

upon to recover the value of the money thereby fecured. But lord

Kenyon has declared that he did not approve of the decifion of

the majority of the judges in thefe cafes. Peake, 168. It has

been declared that the forgery of a bill of exchange in a form

which rendered it void under the 17 Geo. III. c. 3o. (fee 2 vol.

467.) was not a capital offence, becaufe if real, it was not valid

or negotiable. Moffat's cafe, Leach, 483.

Every indictment for forgery muft fet out the forged inftrument

in words and figures. Majon's cafe, i Eafi, 182.

Ch. 1%

Abid. 355.

Itamped purfuant to the flamp acts. Hawkefwood's and Reculift's

Y 2 Bilt
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But it is fufficient to fet forth the receipt at the bottom of an

account, without fetting out the account itfelf. Teflick's cafe,

Ibid. 181. The word purport, in an indictment for forgery, figni-

ties the fubftance of an infrument, as it appears on the face of it;

tenor means an exact copy of it. Ibid. 180. Leach, 753.
The molt effectual ftatute for the prevention of the forgery of

bank notes, is the 4r Geo. III, c. 41. which enacts, that if any
one fhall knowingly have in his poflefion, or in his houfe, any
forged bank notes, knowing the fame to be forged, without law-

ful excufe, the proof whereof hall lie upon the perfon accufed,
he hall be guilty of felony, and hall be tranfported for fourteen
years.

And if any perfon hall make any plate or inftrument for forging

bank notes, or any part of a bank note, or hall knowingly have

them in his poffeflion without authority in writing from the

governor and company of the bank of England, he hall be guilty

of felony, and thall be tranfported for feven years.

But before this ftatute this muft have been an indictable offence

forgery are extended to every part of Great Britain.

Book IV.

as a mifdemeanour. See ante, p. 99. 7.2. and p.221.n.1.

By the 45 Geo. 111. c. 89. the itatutes for the punilhment o
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CHAPTER THE EIGHTEENTH.

OF THE MEANS OF PREVENTING
OFFENCES.

WE are now arrived at the fifth general branch, or heady.
under which I propofed to confder the fubject of this

book of our commentaries; viz. the means of preventing the

commillion of crimes and mifdemefnors. And really it is an

honour, and almoft a fingular one, to our Englith laws, that

they furnith a title of this fort; fince preventive juitice is,

upon every principle of reafon, of humanity, and of found

policy, preferable in all refpects to punilhing juftice"; the

execution of which, though neceflary, and in its confe-

quences a fpecies of mercy to the commonwealth, is always.

attended with many harfh and difagreeable circumftances.

This preventive juftice confifts in obliging thole perfons,.

whom there is a probable ground to fufpect of future mif

behaviour, to ftipulate with and to give full affurance to the

public, that fuch offence, as is apprehended fhall not happen ;

by finding pledges or fecurities for keeping the peace, or for

their good behaviour. This requifition of fureties has been

feveral times mentioned before, as part of the penalty inflicted
upon fuch as have been guilty of certain grofs mifdemef-

nors: but there alfo it muft be undertood rather as a caution

againft the repetition of the offence, than any immediate

pain or punifhment. And indeed, if we confider all human

punithments in a large and extended view, we fhall find [ 352 ]

them all rather calculated to prevent future crimes, than to

expiate

251

a Beccar. ch. 41.
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expiate the paft: fince, as was obferved in a former chapter,
all punithments inflicted by temporal laws may be claffed
under three heads; fuch as tend to the amendment of the
offender himfelf, or to deprive him of any power to do fu-
ture mifchief, or to deter others by his example; all of
which conduce to one and the fame end, of preventing
future crimes whether that can be effected by amendment,
difability, or example.. But the caution, which we fpeak of

at prefent, is fuch as is intended merely for prevention, with-

out any crime actually committed by the party, but arifing

only from a probable fufpicion, that fome crime is intended

or likely to happen: and confequently it is not meant as any

degree of punifhment, unlefs perhaps for a man's imprudence

in giving juft ground of apprehention.

By the Saxon conftitution thefe fureties were always at

hand, by means of king Alfred's wife inftitution of decen-

naries or frankpledges; wherein, as has more than once been

obferved, the whole neighbourhood or tithing of freemen

were mutually pledges for each other's good behaviour. But

this great and general fecurity being now fallen into difufe

and neglected, there hath fucceeded to it the method of

making fufpected perfons find particular and (pecial fecu-
rities for their future conduct: of which we find mention in

« de pace et legalitate tuenda." Let us therefore confider, firft,
what this fecurity is; next, who may take or demand it;
and laftly how it may be difcharged.

1. This fecurity confifts in being bound, with one or

more fecurities, in a recognizance or obligation to the king,

entered on record, and taken in fome court or by fome ju-

dicial officer; whereby the parties acknowledge themfelves

to be indebted to the crown in the fum required, (for inftance
1001) with condition to be void and of none effect, if the
party thall appear in court on fuch a day, and in the mean

[353 ] time thall keep the peace; either generally, towards the king,
• See paz. 11. « Cap. 18.

and

25₴ Book IV.

the laws of king Edward the confeffor a; " tradat fidejuffores

• Sec VoL L. pag-114.
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and all his liege people; or particularly alfo, with regard to
the perfon who craves the fecurity. Or, if it be for the
good behaviour, then on condition that he hall demean and
behave himfelf well, (or be of good behaviour,) either gene-
rally or fpecially, for the time therein limited, as for one or
more years, or for life. This recognizance, if taken by a

juftice of the peace, mult be certified to the next fellions, in

purfuance of the ftatute 3 Hen. VII. c. I., and if the con-

dition of fuch recognizance be broken, by any breach of the
peace in the once cafe, or any milbehaviour in the other, the

recognizance becomes forfeited or abfolute; and being

oftreated or extracted (taken out from among the other re-

cords) and fent up to the exchequer, the party and his fure-

ties, having now become the king's abfolute debtors, are fued

for the feveral fums in which they are refpectively bound.

2. ANy juftices of the peace, by virtue of their commif-

fion, or thofe who are ex officio confervators of the peace, as

was mentioned in a former volume, may demand fuch
fecurity according to their own difcretion; or it may be

granted at the requeft of any fubject, upon due caufe hewn,

provided fuch demandant be under the king's protection; for

which reafon it has been formerly doubted, whether jews,

pagans, or perfons convicted of a praemunire were entitled

thereto!. Or, if the jultice is averfe to act, it may be

granted by a mandatory writ, called a fupplicavit, iffuing out

of the court of king's bench or chancery; which will compel

the juftice to act, as a minifterial and not as a judicial officer :
and he muft make a return to fuch writ, fpecifying his com-
pliance, under his hand and feals. But this writ is feldom

ufed: for, when application is made to the fuperior courts,

they ufually take the recognizances there, under the direc-
tions of the ftatute 21 Jac. I, c.8. And indeed a peer or
peerels cannot be bound over in any other place, than the

courts of king's bench or chancery : though a juftice of the [254 ]

peace has a power to require fureties of any other perfon,

• See Vol. I. pag-350.

being
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8 F. N. B. 80, 2 P, Wms. 202.

§ I Hawk. P. C. 126.
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being compos mentis and under the degree of nobility, whe-
ther he be a fellow-juftice or other magiltrate, or whether
he be merely a private man". Wives may demand it againft

wives. But feme coverts, and infants under age, ought
to find fecurity by their friends only, and not to be bound
themfelves: for they are incapable of engaging themfelves

to anfwer any debt; which, as we obferved, is the nature of
thele recognizances or acknowledgments.

3. A RECOGNIZaNcE may be difcharged, either by the

demife of the king, to whom the recognizance is made ; or

by the death of the principal party bound thereby, if not

before forfeited; or by order of the court to which fuch

recognizance is certified by the juftices, (as the quarter fef-

fions, affifes, or king's bench,) if they fee fufficient caufe :
or in cafe he at whoe requeft it was granted, if granted upon
a private account, will releafe it, or does not make his ap-
pearance to pray that it may be continued i.

Thus far what has been faid is applicable to both fpecies
of recognizances, for the peace, and for the good behaviour :

de pace, et legalitate, tuenda, as expreffed in the laws of king
Edward. But as thefe two fpecies of fecurities are in fome
refpects different, efpecially as to the caufe of granting, or
the means of forfeiting them, I hall now confider them.

nizance, with fureties for the peace, is grantable; and then,

how it may be forfeited.

I. Any jultice of the peace may, ex officio, bind all thofe
to keep the peace, who in his prefence make any affray; or
threaten to kill or beat another; or contend together wish
hot and angry words; or go about with unufual weapons

[255 ] or attendance, to. the terror of the people, and all fuch as
he knows to be, common barretors; and fuch as are brought.

" I Hawk. P. C. 127.
' 2 Stra, 1207.

before

Book IV.

their hufbands: or hufbands, if neceflary, againft their

feparately: and firt, thall hew for what caufe fuch a recog-

11 Hawk. P. C. 129.
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before him by the conftable for a breach of peace in his

prefence; and all fuch perfons, as, having been before bound

to the peace, have broken it and forfeited their recogni-

zances. Alfo, wherever any private man hath jult caufe to

fear that another will burn his houfe, or do him a corporal
injury, by killing, imprifoning, or beating him; or that he
will procure others fo to do; he may demand furety of the
peace againft fuch perfon: and every juftice of the peace is
bound to grant it, if he who demands it will make oath,

that he is actually under fear of death or bodily harm; and

will hew that he has juft caule to be fo, by reafon of the.

other's menaces, attempts, or having lain in wait for him;

and will alfo farther fwear, that he does not require fuch

furety out of malice or for mere vexation. This is called

wearing the peace againft another: and, if the party does not

find fuch fureties, as the juftice in his difcretion hall require,

he may immediately be committed till he does ".

2. Such recognizance for keeping the peace, when given,

may be forfeited by any actual violence, or even an affault,
or menace, to the perfon of him who demanded it, if it be
a {pecial recognizance; or, if the recognizance be general,
by any unlawful action whatfoever, that either is or tends to
a breach of the peace; or more particularly, by any one of
the many fpecies of offences which were mentioned as crimes
againft the public peace in the eleventh chapter of this book :
or, by any private violence committed againft any of his ma-
jefty's fubjects. But a bare trefpafs upon the lands or goods
of another, which is a ground for a civil action, unlefs
accompanied with a wilful breach of the peace, is no for-

feiture of the recognizance". Neither are mere reproachful

words, as calling a man knave or liar, any breach of the

peace, fo as to forfeit one's recognizance, (being looked

upon to be merely the effect of unmeaning heat and paflion,) [ 256 ]

unlefs they amount to a challenge to fight°

= Ibid. 128.

THE
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* x Hawk. P.C. 126.

1Ibid. 127. • bt: 136:



256 PUBLIC

The other fpecies of recognizance, with fureties, is for

the good abearance or good bebaviour. This includes fecurity

for the peace, and fomewhat more; we will therefore exa-

mine it in the fame manner as the other.

I. FIRST, then, the juitices are empowered by the ftatute

34 Edw. Ill. c. I. to bind over to the good behaviour to-

wards the king and his people, all them that be not of good

fame, wherever they be found ; to the intent that the people

be not troubled nor endamaged, nor the peace diminithed, nor

merchants and others, paling by the highways of the realm,

be difturbed nor put in the peril which may happen by fuch

offenders. Under the general words of this expreflion, that

be not of good fame, it is holden that a man may be bound to

his good behaviour for caufes of fcandal, contra boros mores,

as well as contra pacem; as, for haunting bawdy-houfes with

women of bad fame; or for keeping fuch women in his own

houfe; or for words tending to fcandalize the government,

or in abufe of the officers of juftice, efpecially in the ese-
cution of their office. Thus alfo a juftice may bind over all
night-walkers; eaves-droppers; fuch as keep fufpicious com-
pany, or are reported to be pilferers or robbers; fuch as
Reep in the day, and wake in the night; common drunk-
ards; whorematters; the putative fathers of baftards;
cheats; idle vagabonds; and other perfons whofe mifbe-
haviour may realonably bring them within the general words

of the ftatute as perfons not of good fame: an exprettion,

it muft be owned, of fo great a latitude, as leaves much to
be determined by the difcretion of the magiltrate himfelf.
But, if he commits a man for want of fureties, he muft ex-
prefs the caufe thereof with convenient certainty; and take
care that fuch caufe be a good one ?.

2. A RECOGNIZANcE for the good behaviour may be for-
[ 257 ]feited by all the fame means, as one for the fecurity of the

peace may be; and alfo by fome others. As, by going
armed with unufual attendance, to the terror of the people ;

Book IV.
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by peaking words tending to fedition; or by committing

any of thofe acts of mifbehaviour, which the recognizance

was intended to prevent. But not by barely giving frefh

caule of fufpicion of that which perhaps may never actually

happen 9: for, though it is juft to compel fufpected perfons

to give fecurity to the public againft misbehaviour that is

apprehended; yet it would be hard, upon fuch fufpicion,

without the proof of any actual crime, to punith them by

a forfeiture of their recognizance.

9 I Hawk. P. C. 133.
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CHAPTER THE NINETEENTH.

COURTS oF A CRIMINAL
JURISDICTION.

THE fixth, and laft, object of our inquiries will be themethod of inflicting thofe punillments, which the law
has annexed to particular offences; and which I have con-
ftantly fubjoined to the defeription of the crime itfelf. In
the difcuffion of which I fhall purfue much the fame general
method that I followed in the preceding book, with regard
to the redrefs of civil injuries: by, firft, pointing out the
feveral courts of criminal jurifdiction, wherein offenders may
be profecuted to punithment; and by, fecondly, deducing
down, in their natural order, and explaining, the feveral pro-

FIrsI, then, in reckoning up the leveral courts of criminal

jurifdiction, I fhall, as in the former cafe, begin with an
account of fuch, as are of a public and general jurifdiction
throughout the whole realm; and, afterwards, proceed to
fuch, as are only of a private and fpecial jurifdiction, and
confined to fome particular parts of the kingdom.

I. In our inquiries into the criminal courts of public and

general jurifdiction, I muft in one relpect purlue a different

order from that in which I confdered the civil tribunals.

For there, as the feveral courts had a gradual fubordination

to each other, the fuperior correcting and reforming the errors

of the inferior, I thought it beft to begin with the loweft,

and fo alcend gradually to the courts of appeal, or thofe of

the
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the moft extenfive powers. But as it is contrary to the

genius and fpirit of the law of England, to fuffer any man

to be tried twice for the fame offence in a criminal way, efpe-

cially if acquitted upon the firft trial; therefore thefe crimi-

nal courts may be faid to be all independent of each other;

at leaft fo far, as that the fentence of the loweft of them can
never be controlled or reverfed by the higheft jurifdiction in

the kingdom, unlefs for error in matter of law, apparent

upon the face of the record; though fometimes caules may

be removed from one to the other before trial. And there-

fore as, in thefe courts of criminal cognizance, there is not

the fame chain and dependence as in the others, I hall rank

them according to their dignity, and begin with the higheft

of all; viz.

I. THe high court of parliament; which is the fupreme

court in the kingdom, not only for the making, but alfo for

the execution of laws; by the trial of great and enormous

offenders, whether lords or commoners, in the method of

parliamentary impeachment. As for acts of parliament to

attaint particular perfons of treafon or felony, or to inflict

pains and penalties, beyond or contrary to the common law,

to ferve a (pecial purpofe, I fpeak not of them; being to all
intents and purpoles new laws, made pro re nata, and by no

means an execution of fuch as are already in being. But an

impeachment before the lords by the commons of Great

Britain, in parliament, is a profecution of the already known

and eftablithed law, and has been frequently put in practice ;

being a predentment to the molt high and lupreme court of
criminal jurifdiction by the moit folemn grand inqueft of

the whole kingdom". A commoner cannot however be im-

peached before the lords for any capital offence, but only

plice in the trealons of Roger earl of
o When, in 4 Edw. Ill., the king de- Murtimer, they came before the king

manded the earls, barons, and peers, to in parliament, and faid all with one
give judgment againft Simon de Bere- voice, that the faid Simon was 110t
ford, who had been a notorious accom. their peer; and therefore they were nor

bound

WRONGS.
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crime (I). And they ufually (in cale of an impeachment of
a peer for trealon) addrefs the crown to appoint a lord high
fteward for the greater dignity and regularity of their pro-
ceedings; which high fteward was formerly elected by the
peers themfelves, though he was generally commilioned by

bound to judge him as a peer of the land, " time to come, be not bound or charged
And when afterwards, in the fame parlia- " to render judgment upon others than
ment, they were prevailed upon, in re-" peers; nor that the peers of the land
ipect of the notoriety and heinoufnefs of " have power to do this, but thereof
his crimes, to receive the charge and to " ought ever to be difcharged and ac-
give judgment againft him, the following " quitted; and that the aforefaid judg-
proteit and provifo was entered in the " ment now. rendered be not drawn to
Parliament-roll: — And it is affented « example or confequence in time ro
" and accorded by our lord the king, and " cume, whereby the faid peers may be

• all the great men, in full parliament, charged hereafter to judge others than

" that albeit the peers, as judges of the " their peers, contrary to the laws of the

« parliament, have raken upon them in land, if the like cafe happen, which

«i the prefence of our lord the king to & God forbid." (Ros. Part 4 Edw. III.

" make and render the faid judgment, 1.2.86. 2 Brad. Hift, 190. Selden.
" yet the peers who now are, or fall be in judic. in part. ch. I.)

(1) But according to the laft refolution of the houfe of lords, a

commoner may be impeached for a capital offence. — On the 26th

of March 1680, Edward Fitzharris, a commoner, was impeached
by the commons of high treafon. Upon which the attorney-
general acquainted the peers that he had an order from the king to

profecute Fitzharris by indictment, and a queftion thereupon was

put whether he hould be proceeded againit according to the courle

of the common law or by way of impeachment, and it ivas refolved

againft proceeding in the impeachment. I3 Lords' Journ. p. 755.

Fitzharris was afterwards profecuted by indictment, and he pleaded

in abatement that there was an impeachment pending agrainft him

for tbe fame offence; but this plea was overruled, and he was con-

sifted and executed. But on the 26th of June 1689, Sir Adam Blair

and four other commoners were impeached for high treafon, in hav-

ing publifhed a proclamation of James the fecond. On the 2d of July

a long report of precedents was produced, and a queltion was put

to the judges whether the record 4 Edw. III. No. 6. was a ftatute.

They anfwered, as it appeared to them by the copy, they believed

it to be a ftatute; but if they faw the roll itfelf, they could be more

politise. It was theu mored to alk the judges, but the motion

Book IV.

15 14a5



Ch. 19.

the king*; but it hath of late years been trenuoully main-
tained", that the appointment of an high fteward in fuch

proceed without one. The articles of impeachment are a

kind of bills of indictment, found by the houfe of commons,

and afterwards tried by the lords; who are in cafes of mif-

demenors confidered not only as their own peers, but as the

peers of the whole nation. This is a cuftom derived to us

from the conftitution of the antient Germans; who in their

great councils fometimes tried capital accufations relating to

" copitis intendere®" And it has a peculiar propriety in the

Englith conftitution; which has much improved upon the

antient model imported hither from the continent.

though in general the union of the legillative and judicial

powers ought to be more carefully avoided, yet it may

happen that a fubject, intrufted with the adminiftration of

public affairs, may infringe the rights of the people, and be
guilty of fuch crimes, as the ordinary magiltrate either
dares not or cannot punilh. Of thefe the reprefentatives of [261 ]
the people, or houfe of commons, cannot properly judge ;
becaufe their conftituents are the parties injured: and can
therefore only impeach. But before what court thall this
impeachment be tried? Not before the ordinary tribunals,
which would naturally be fwayed by the authority of fo

powerful an accufer. Reafon therefore will fuggeft, that

this branch of the legillature, which reprefents the people,

• I Hal. P. C. 350. • Tacit. de mor. Germ. 12.

* Lords' Journ. 12 May 1679. Com. § See Vol. Il. pag. 269.
Journ. Is May 1679. Fost. 142, Es.

was negatived, whether by this record the lords were barred from
trying a commoner for a capital crime upon an impeachment of
the commons. And they immediatcly refolved to proceed in this
impeachment, notwithftanding the parties were commoners and
charged with high treafon. 14 Lords' Journ. p. 260.

But the impeachment was not profecuted with effect, on account
of an intervening diflo lation of the parliament.

WRONGS. 2бо

cafes is not indifpenfably neceffary, but that the houfe may

the public: « licet apud conflium acculare quoque, et di/crimen

. For,
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muft bring it's charge before the other branch, which con-

fifts of the nobility, who have neither the fame interefte nor

the fame pallions as popular aflemblies&. This is a valt
fuperiority, which the conftitution of this ifland enjoys, over

thole of the Grecian or Roman republics; where the people

were at the fame time both judges and accufers. It is pro-

per that the nobility hould judge, to infure jultice to the

acculed; as it is proper that the people fhould accufe, to

infure juitice to the commonwealth. And therefore, among

other extraordinary circumftances attending the authority of

this couri, there is one of a very fingular nature, which was

infifted on by the houfe of commons in the cafe of the earl of

Danby in the reign of Charles II,"; and it is now enacted

by ftatute 12 & 13 W. IlI. c. z. that no pardon under the
great feal thall be pleadable to an impeachment by the com-
mons of Great Britain in parliament' (2).

2. THe court of the lord high fleward of Great Britain "'

is a court inftituted for the trial of peers, indicted for treafon

or felony, or for mifprifion of either'. The office of this

great magiftrate is very antient; and was formerly heredi-
tary, or at leaft held for life, or dum bene fe gefferit: but now
it is ufually, and hath been for many centuries paft ", granted

n Com. Journ. 5 May 1679.
i See ch. 31.

2 Jon. 54.

(2) In the impeachment of Warren Haltings, efq. it was con-
fidently advanced, that the lords are not bound to obferve the fame
rules of evidence in an impeachment as are admitted in criminal trials
in the inferior courts. The high reputation of thofe, who frenuoufly
maintained this doctrine, induced the editor to endeavour to prove
that it was not only contrary to all precedent and authority, but
repugnant to the firt and great principles both of the Englith law
and conftitution, in a pamphlet entitled, " A Differtation, hewing

" that the houfe of lords in cales of judicature are bound by pre-

" cifely the fame rules of evidence, as are obferred by all other

" courts." See more upon impeachments in page 399.

201 Воок IV.

• Montefq. Sp. L. xi. 6. * 4 Int. 58. 2 Hawk. P.C. 3.425.

" & Bullir. 198.
= Pryn. on 4 Inft. 46.

pis
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pro bac vice only; and it hath been the conftant practice
(ando therefore feems now to have become neceflary) to grant
it to a lord of parliament, elfe he is incapable to try fuch [ 262 ]
delinquent peer". When fuch an indictment is therefore
found by a grand jury of freeholders in the king's bench, or
at the allifes before the juftices of ojer and terminer, it is to
be removed by a writ of certiorari into the court of the lord
high fteward, which only has power to determine it. A peer
may plead a pardon before the court of king's bench, and the
judges have power to allow it; in order to prevent the trou-
ble of appointing an high fteward, merely for the purpofe of
receiving luch plea. But he may not plead, in that inferior
court, any other plea; as guilty, or not guilty, of the in-
dictment; but only in this court: becaufe, in confequence
of fuch plea, it is polfible that judgment of death might be
awarded againft him. 'The king therefore, in cafe a peer be
indicted for treafon, felony, or mifprifion, creates a lord high
Iteward pro hac vice by commiffion under the great feal;
which recites the indictment fo found, and gives his grace

Angliae. Then, when the indictment is regularly remoyed,
by writ of certiorari, commanding the inferior court to cer-
tify it up to him, the lord high fteward directs a precept to
a ferjeant at arms, to fummon the lords to attend and try the
indicted peer. This precept was formerly iffued to fummon
only eighteen or twenty, felected from the body of the peers:
then the number came to be indefinite; and the cuftom was,
for the lord high fteward to fummon as many as he tought
proper, (but of late years not lefs than twenty-three,) and
that thofe lords only fhould fit upon the trial (3): which threw

(3) The decifion is by a majority, but a majority cannot con-
viet, unlefs it confifts of twelve or more. See 3 vol. p. 376. n.20.

261

power to receive and try it fecundum legem et confuetudinem

•Quand un feigneur de parlement cept fur faire conir ax feigneurs,
jerra arren de treafon ou felory, le roy ou xoin, Ee. (Yearb. 13 Hen. VIII.
for fes lettres patents fera un grand et It.) See Saundf. P.C. 152. 3 Ind.28.
Jage reigneur defire le grand fenefchal 4Th. 59. 2 Hawk. P.C.S. Barr. 234.
d'Angleierre: qui - dois faire un pre-. • Kelynge. 56.

VoL. IV. a mon-
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a monitrous weight of power into the hands of the crown,

and this it's great officer, of felecting only fuch peers as the

then predominant party thould moft approve of. And ac-

cordingly, when the earl of Clarendon fell into difgrace with
[ 263 ] Charles II., there was a defign formed to prorogue the pai-

liament, in order to try him by a felect number of peers; it
being doubted whether the whole houfe could be induced to

fall in with the views of the court?. But now by fta-
tute y W. III. c-3. upon all trials of peers for treafon or
mifprifion, all the peers who have a right to fit and vote in
parliament thall be fummoned, at leaft twenty days before
fuch trial, to appear and vote therein; and every lord appear-
ing thall vote in the trial of fuch peer, firf taking the oaths
of allegiance and fupremacy and fubfcribing the declaration:

DurING the felon of parliament the trial of an indicted

peor is not properly in the court of the lord high fterard,
but before the court lait mentioned, of our lord the king in
parliaments. It is true, a lord high fteward is always ap-
pointed in that cafe, to regulate and add weight to the pro-
ceedings: but he is rather in the nature of a fpealer pir

P Carte's life of Ormond, Vol. It. • FoRt. 141.

(4) As a peer cannot have the benefit of a challenge like a com-

this manifeft improvement of the law and conftitution was not ex-
tended to trials of peers for all felonies, in the court of the lord

high fteward. Lord Mountmorres informs us that there are but
two inftances of the trials of peers in Ireland, viz. of vifcouns
Netterville in 1743, and of lord Santry about the fame time. The
firft was tried in the high court of parliament, the latter in the

court of the high fteward. They were both indicted for murder.

Lord Netterville was acquitted; lord Santry was convicted, but

pardoned as to his life. Upon lord Santry's trial all the peers were

fummoned, though the regulation of 7 W. III. was not introduced

into Ireland till the year 1773. Lord Mountm. 2 vol. 197. Mur-

der is higk treafon by the law of Ireland.

BooK IV.

againft popery (4).

moner, (1 Harg. Sr. Tr. 198.388.) it is fomewhat furprifing that

tempore,
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tempore, or chairman of the court, than the judge of it; for
the collective body of the peers are therein the judges both
of law and fact, and the high feward has a vote with the
reft, in right of his peerage. But in the court of the lord
high fteward, which is held in the receis of parliament, he
is the fole judge of matters of law, as the lords triors are in
matters of fact; and as they may not interfere with him in

regulating the proceedings of the court, fo he has no right

to intermix with them in giving any vote upon the 'trial.

Therefore, upon the conviction and attainder of a peer for

murder in full parliament, it hath been holden by the judges,

that in cafe the day appointed in the judgment for execution

hould lapfe before execution done, a new time of execution

may be appointed by either the high court of parliament

during it's fitting, though no high fteward be exifting; or,
in the recefs of parliament, by the court of king's bench, the
record being removed into that court.

It has been a point of fome controverly, whether the [264]
bithops have now a right to fit in the court of the lord high

incline to imagine them included under the general words of
the ftatute of king William, " all peers, who have a right
" to fit and vote in parliament:" but the expreflion had been
much clearer, if it had been; ' all lords," and not, " all
" peers;" for though bilhops, on account of the baronies
annexed to their bilhopricks, are clearly lords of parliament,
yet, their blood not being ennobled, they are not univerfally
allowed to be peers with the temporal nobility: and perhaps
this word might be inferted purpofely with a view to exclude
them. However, there is no infance of their fitting on trials

for capital offences, even upon impeachments or indictments

in full parliament, much lefs in the court we are now treat-

ing of; for indeed they ufually withdraw voluntarily, but

enter a proteft declaring their right to ftay. It is obfervable
that, in the eleventh chapter of the conftitutions of Claren-
don, made in parliament it Hen. II., they are exprefsly ex-

* State Trials, Vol. IV, 214.232,3. • Fort. 139.

Ch. 19.

fteward, to try indictments of treafon and mifprifion. Some
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culed, rather than excluded, from fitting and voting in trials,

when they come to concern life or limb: " epifcopi, ficut

and Becket's quarrel with the king hereupon was not on ac-

count of the exception, (which was agreeable to the canon

law,) but of the general rule, that compelled the bilhops to

attend at all. And the determination of the houfe of lords

in the earl of Danby's cafe', which hath ever fince been ad-

hered to, is confonant to thefe conftitutions; & that the
& lords fpiritual have a right to tay and fit in court in ca-
" pital cales, till the court proceeds to the vote of guilty, or
" not guilty." It muft be noted, that this refolution extends

only to trials in full parliament: for to the court of the lord

high fteward (in which no vote can be given, but merely

that of guilty, or not guilty,) no bifhop, as fuch, ever was or

could be fummoned; and though the ftatute of king William

regulates the proceedings in that court, as well as in the court

of parliament, yet it never intended to new-model or alter

it's conftitution; and confequently does not give the lords

(piritual any right in cales of blood which they had not be-

fore". And what makes their exclufion more reafonable is,
that they have no right to be tried themfelves in the court of

[205 ] the lord high fteward", and therefore furely ought not to be
judges there. For the privilege of being thus tried depends
upon nobility of blood, rather than a feat in the houfe : as
appears from the trial of popith lords, of lords under age,
and (fince the union) of the Scots nobility, though not in
the number of the fixteen; and from the trials of females,
fuch as the queen confort or dowager, and of all peerefles
by birth; and peerefles by marriage alfo, unlefs they have,
when dowagers, difparaged themfelves by taking a commoner

* Lords" Journ. I5 May 1679. * Bro. Abr. t. Trial. 142.

(5) But peerefles by marriage cannot be faid to be ennobled by
blood; for after the death of their hufbands they have even a lefs

Book IV.

« cateri barones, debent intereffe judiciis cum baronibus, quoufque

« perveniatur ad diminutionen membrorum, vel ad mortem:"

to their fecond hufband (5).

" Folt. 248.

eftate
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3. The court of king's bench*, concerning the nature of
which we partly inquired in the preceding book%, was (we
may remember) divided into a crown fide, and a plea fide.
And on the crown fide, or crown office, it takes cognizance
of all criminal caufes, from high treafon down to the moft
trivial mifdemefnor or breach of the peace. Into this court
alfo indictments from all inferior courts may be removed by
writ of certiorari, and tried either at bar, or at nife prius, by a
jury of the county out of which the indictment is brought (6).
The judges of this court are the fupreme coroners of the
kingdom. And the court itfelf is the principal court of cri-

minal juridiction (though the two former are of greater dig-

nity) known to the laws of England. For which reafon by

the coming of the court of king's bench into any county, (as

it was removed to Oxford on account of the ficknefs in 1665,)

all former commilions of oyer and terminer, and general gaol

delivery, are at once ablorbed and determined ipfo facto: in

the fame manner as by the old Gothic and Saxon confitu-

* 4 Inft. 70. 2 Hal. P. C. 2. 2 Hawk.

eftate in their nobility than bilhops, it being only durante viduitate.
See the editor's conjecture how the notion was originally intro-
duced that bihops were not entitled to a trial by the peers in
parliament, Vol I. p. 401. 1.8. Since that note was written, the
editor has been happy in finding what he fuggefted only as a con-

jecture drawn from general principles, confirmed by the more ex-

tenfive learning of the late Vinerian profeffor Mr. Wooddefon, who

not only has adopted the fame opinion, but has adduced in confirm-

ation of it feveral inftances of bilhops, who, being arraigned before

a jury, demanded the privileges of the church, and difclaimed the

authority of all fecular jurifdictions. 2 Woodd. 585.

(6) All informations filed in the court of king's bench, and all

indiEtments removed there by certiorari, if not tried at the bar of

the court, which rarely happens, muit be tried at the affiles by
writ of nift prius.

tions,
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y See Vol. Ill. pag. 41.
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Into this court of king's bench hath reverted all that

was good and falutary of the jurifdiction of the court of flar-

chamber, camera fellata*: which was a court of very antient

Thele flarys, by an ordinance of

harebeen fo called, either from the Saz- Richard the firit, prelerred by Hove-

on word frenpan to fleer or govern; — den, svere commanded to be enrolled

or from it's puniting the crimen fellio and depolited in chefts under fluce keys

natus, or colenage;- or becaule the room in certain places; one, and the moit con-
wherein it fate, the o'd council-chamber fiderable, of which was in the king's ex-

148.) which is now converted into the was allowed to he valid uniefs it werc
loitery-office, and forms the eaftern fide found in Some of the faid repofitories.
of New Palace-yard, was full of will. (Memorando in Scacc. P. 6 Edw. J. pre-
dows; - or (to which fir Edward Coke, fixed to Maynard's year-bock of Edw. lI.

5, 6.) The room at the exchequer,
with gilded flars. As all thefe are merely where the chefts containing thele farr.

conjectures, (for no fars are now in the were kept, was probably called the farr-
roof, nor are asy faid to have remained
there fo late as the reign of queen Eliza- pelled the kingdom, was applied to the
beth,) it may be allowable to propofe ule of the king's council, fitting in their
another conjectural etymology, asplaud. judicial capacity. To confirm this, the
He perhaps as any of them. It is well fift time the ftar-chamber is mentioned
known that before the banifhment of in any record, it is faid to have been fitu-
the Jews under Edward I. their contracts ated near the receipt of the exchequer
aril obligations tere denominated in at SVeltminfter; (the king's council, his
our antient records farra or farrs, from chancellor, treafurer, jultices, and other
a corruption of the Hebrew word betar, fages, were allembled en la chaumbre des

(7) But by the 25 Geo. III, c. 18. it is enalted, that the feffion

of oyer and terminer, and gaol delivery of the gaol of Newgate

for the county of Middlefex, thall not be difcontinued on ac-

count of the commencement of the term, and the fitting of the

court of king's bench at Weftminfter, but may be continued till

the bufineís is concluded. And the 32 Geo. III. c. 48. was

palled to continue in like manner the leffions of the peace, and

of oyer and terminer, beld before the juftices of the peace for the

county of Middlelex.

original,

BooK IV.

tions, « jure etuflo obtinuit, quieville omnia inferiora judicia,

« dicente jus rege" (7)."

* Stiernhook, 1. 1. c. 2. Selden, Lit of hon. ii. 34. Uzor Ebraic.

* This is faid (Lamh, Arob. I54.) to i. I4.)

of the palace of Weftminter, (Lamb, chequer a Weftminfer; and no furT

4 Taft. 66. arcedes) becaufe boply the fol. 8. Mados, bift. exch. c. vii. § 4,

roof thereof was at the firft garnithed

cariber; and when the Jess were ei-

a covenant, (Tovey's Angl judaic, 32. eficilles pres la refecipt la Wegminfier. -
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and 21 Hen. VIII. c. zo. confiting of divers lords fpiritual

and temporal, being privy counfellors, together with two

judges of the courts of common law, without the intervention

of any jury. Their jurifdiction extended legally over riots,

perjury, milbehaviour of fheriffs, and other notorious mif-

demefners, contrary to the laws of the land. Yet this was [267 ]

afterwards, (as lord Clarendon informs us°) ftretched « to

« the aflerting of all proclamations, and orders of ftate: to

« the vindicating of illegal commilions, and grants of mo-

" nopolies; holding for honourable that which pleafed, and

" for juft that which profited, and becoming both a court

« of law to determine civil rights, and a court of revenue to

" enrich the treafury; the council table by proclamations

" enjoining to the people that which was not enjoined by .

" the laws, and prohibiting that which was not prohibited;

" and the ftar-chamber, which confifted of the fame perfons

* in different rooms, cenfuring the breach and difobedience

" to thofe proclamations by very great fines, imprifonments,

" and corporal feverities: fo that any difrefpect to any acts
" of State, or to the perfons of fatelmen, was in no time
" more penal, and the foundations of right never more in

cels of time, when the meaning of the tinued to be the ftyle in latin till the dit-
Jewith flarrs was forgutten, the word folution of that court (8).

fer-bamber was naturally rendered in • Lamb. Arch. 156.

(8) In one of the fatutes of the univerfity of Cambridge, the
antiquity of which is not known, the word farrum is twice ufed
for a fchedule or inventory. The ftatute is entitled De compu-
tatione procuratorum, and it directs that in fine comput; fiat farrum
per modum dividende, in quo ponentur omnia remanentia in communi

tories would be made at the king's exchequer, and the room
where they were depofited would probably be called the Star-

chamber.
" danger

original', but new-modelled by fatutes 3 Hen. VII. c. 1.

Slauf. 41 Edwo. III. m. 13.) For inpro- in laws-latin camera fellata; which con-

law-french, le chaumbre des efieilles, and Hift. of Reb., book I and 3.

ciftâ tom pignora quam pocunia, ac etiam arreragia et debita, ita
quod omnibus confare poterit evidenter, in quo fatu dunc univerfitas
fuerit quoad bona, Ec. Stat. Acad. Cant. p. 32. Such inven-
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": danger to be deftroyed." For which reafon it was finally
abolithed by ftatute 16 Car. I, c. 10. to the general joy of
the whole nation.

• 4: THe court of chivalrye, of which we alfo formerly
fpoke' as a military court, or court of honour, when held

before the earl marinal only, is alfo a criminal court, when

held before the lord high conftable of England jointly with

the earl marfhal. And then it has jurifdiction over pleas

of life and member, arifing in matters of arms and deeds

of war, as well out of the realm as within it. But the cri-

[208 ] minal, as well as civil part of it's authority, is fallen into

entire difufe: there having been no permanent high con-

table of England (but only pro hac vice at coronations and
the like) fince the attainder and execution of Stafford duke
of Buckingham in the thirteenth year of Henry VIII.; the
authority and charge, both in war and peace, being deemed
too ample for a fubject: fo ample, that when the chief
juftice Fineux was alked by king Henry the eighth, how far
they extended, he declined anfwering; and faid, the decifion
of that quetion belonged to the law of arms, and not to the
law of England

* The juit odium into which this and there is in the Britith Muleun
tribunal had fallen hefore it's diffolu- (Harl. MSS. Vol. 1. N° 1226) a very
tion, has been the occafion that few me- full, methodical, andaccurate account

morials have reached us of it's nature, of the conftitution and courfe of this

jurifdiction, and praêtice; except fuch court, compiled by William Hudion of

as on account of their enormous op- Gray's Inn, an eminent practitioner

preflion are recorded in the hiftoriesn therein (9); aud a thort account of the

the times. There are however to be fame, with copies of all it's proces, may

met with fome reports of it's proceed- allo be found in 18 Rym. Foed. 112.

reporters of that age, and fome in ma-

nufcript, of which the author hath two;
one from 40 Eliz. to 13 Jac. I, the other
fir the firit three years of king Charles:

(0) Hudfon's Treatife of the Court of Star-chamber is now
publithed at the beginning of the 2d Vol. of Collectanea Juridica.

5. THE

Book IV.

ing. in Dyer, Crole, Coke, and orbig sec.

e 4 Inft. 123. 2 Hawk, P.C. 9.

• Sec Vol. III. pag. 68.
8 Duck. deauthorit.jur.cir.
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;. The high court of admiralty", held before the lord
high admiral of England, or his deputy, filed the judge of
the admiralty, is not only a court of civil but alfo of cri-

court hath cognizance of all
crimes and offences committed either upon the fea, or on
the coalts, out of the body or extent of any'Englifh county ;
and by ftatute 15 Ric. II. c.3. of death and mayhem hap-
pening. in great hips being and hovering in the main ftream
of great rivers, below the bridges of the lame rivers, which
are then a fort of ports or havens; luch as are the ports of

London 'and Gloucefter, though they lie at a great diftance

from the fea. But, as this court proceeded without jury, in

a method much conformed to the civil law, the exercife of a
criminal jurifdiation there was contrary to the genius of the
law of England; inafmuch as a man might be there de-
prived of his life by the opinion of a fingle judge, without
the judgment of his peers. And befides, as innocent per-
Ions might thus fall a lacrifice to the caprice of a fingle man,
so very grois offenders might, and did frequently, efcape
punifhment: for the rule of the civil law is, how realonably
I thall not at prefent inquire, that no judgment of death can

be given againf offenders, without proof by two witneffes,
or a confellion of the fact by themfelves. This was always
a great offence to the Englith nation; and therefore in the
eighth year of Henry VI. it was endeavoured to apply a
remedy in parliament: which then mifcarried for want of [269 ]
the royal aflent. However, by the ftatute 28 Hen. VIII.

c. I5. it was enacted, that thele offences hould be tried by
commillioners of oger and terminer, under the king's great
feal; namely, the admiral or his deputy, and three or four

more; (among whom two common law judges are ufually

appointed;) the indictment being firft found by a grand

jury of twelve men, and afterwards tried by a petty jury:

and that the courfe of proceedings fhould be according

io the law of the land. This is now the only method

of trying marine felonies in the court of admiralty: the

judge of the admiralty itill prefiding therein, as the lord

mayor

minal jurifdiction. This

= 4 Inft. 134-147.
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mayor is the prefident of the feilion of ojer and terminer in

THese five courts may be held in any part of the king-

dom, and their jurifdiction extends over crimes that arife

throughout the whole of it, from one end to the other. What

fined to particular diftricts. Of which fpecies are,

6, 7. Tue courts of oger and terminer, and general gaol
delivery': which are held before the king's commilioners,
among whom are ulually two judges of the courts at
Weftminiter, twice in every year in every county of the
kingdom; except the four northern ones, where they are
held only once, and London and Middlefes, wherein they
are held eight times. Thefe were flightly mentioned in the
preceding bookk. We then obferved, that, at what is ufually
called the affifes, the judges fit by virtue of five feveral au-
thorities: two of which, the committion of affife and it's

; 4 Inft. 162. 168. 2 Hal. P. C. 22.

(10) The juridiction of the commiffioners appointed under
the 28 Hen. VIII. c. 15- was confined by that ftatute to treafons,
felories, robberies, murders, and confederacies; and therefore
the 39 Geo. III. c. 15. declares, that it is expedient that other
ofences committed on the feas hould be tried in the like manner;
and it enacts, that every offence committed upon the bigh feas shall

be fubject to the fame punilhment, as if it had been committed

upon the thore, and hall be tried in the fame manner as the crimes

erumerated in the 28 Hen. VIII. c. 15- are directed to be tried.

And as perfons tried for murder under that flatute could not be

found guilty of manflaughter, and where the circumftances made

the crime manflaughter, were acquitted entirely, the 39 Geo. Ill.

c. 15. exprefsly enacts, that where perfons tried for murder or man-

flaughter committed on the high feas are found guilty of man-

flaughter only, they hall be fubject to the fame punilhment as if

they had committed fuch manlaughter upon the land.

attendant

26g Book IV..

London (10).

told he nation, but general are al inition diffe

* See Vol. III. pag. 6c.
jz. 2 Hawk. P.C. 14.23.
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attendant jurifdiction of nif prius, being principally of a

civil nature, were then explained at large; to which 1 hall

only add, that thefe juftices have, by virtue of feveral ita-

tutes, a criminal jurifdiction alfo, in certain fpecial cafes!.

The third, which is the commition of the peace, was alfo [ 270 ]

treated of in a former volume™, when we inquired into

the nature and office of a jultice of the peace. I thall

only add, that all the juftices of the peace of any county,

wherein the atifes are held, are bound by law to attend

them, or elfe are liable to a fine; in order to return recog-

nizances, Ec. and to affift the judges in fuch matters as lie

within their knowledge and jurifdiction, and in which fome

of them have probably been concerned, by way of previous

examination.But the fourth authority is the committion
of oger and terminers, to hear and determine all treafons,

felonies, and mifdemefnors. This is directed to the judges

and feveral others, or any two of them; but the judges or

ferjeants at law only are of the quorum, fo that the reft cannot

act without the prefence of one of them. The words of

the commifion are, " to inquire, hear, and determine:" fo

that by virtue of this commillion they can only proceed

upon an indictment found at the fame allifes; for they

muft firit inquire by means of the grand jury or inqueft,

before they are empowered to hear and determine by the

help of the petit jury. Therefore they have, befides, fifthly,

a commilion of general gaol delivergo; which empowers

them to try and deliver every prifoner, who hall be in the

gaol when the judges arrive at the circuit town, whenever

or before whomfoever indicted, or for whatever crime com-

mitted. It was antiently the courfe to iflue fpecial writs of

gaol delivery for each particular prifoner, which were called

the writs de bono et malol: but thefe being found inconve-

nient and oppreflive, a general commition for all the pri-

one way or other, the gaols are in general cleared, and all

offenders tried, punithed, or delivered, twice in every year :

" See Appendix, § 1.
28.

a con-

foners has long been eftablifhed in their ftead. So thar,

1 2 Hal. P. C. 39. 2 Hawk. P. C.

• Ibid.
m See Vol. I. pag- 351- P 2 loft. 43.
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a conftitution of fingular ufe and excellence. Sometimes

alfo, upon urgent occalions, the king iffues a fpecial or

extraordinary commiflion of oyer and terminer, and gaol de-

livery, confined to thofe offences which fand in need of
immediate inquiry and punilhment: upon which the courfe

of proceeding is much the fame, as upon general and ordi-

the ftatutes 8 Ric. Il. c. 2. and 33 Hen. VIII. c. 4- that

no judge or other lawyer could act in the commiftion of oger

and terminer, or in that of gaol delivery, within his own

county where he was born or inhabited; in like manner

as they are prohibited from being judges of allife and de-

termining civil caufes. But that local partiality, which

the jealoufy of our anceftors was careful to prevent, being

judged lefs likely to operate in the trial of crimes and mif.

demenors, than in matters of property and difputes be-

tween party and party, it was thought proper by the ftatute

12 Geo. II. c. 27. to allow any man to be a juftice of oger

and terminer and general gaol delivery within any county

of England.

8. THe court of general quarter felions of the peace? is

a court that muft be held in every county once in every

quarter of a year; which by ftatute 2 Hen. V. c. 4. is ap-

pointed to be in the firft week after michaelmas-day; the

firit week after the epiphany; the firf week after the clofe

of eafter; and in the week after the tranflation of St. Thomas

the martyr, or the feventh of July. It is held before two

or more juftices of the peace, one of which muft be of the

c.I., extends to the trying and determining all felonies
and trefpafles whatfoever: though they feldom, if ever, try
any greater offence than fmall felonies within the benefit
of clergy (11); their commifion providing, that if any cafe

(11) It is the practice to try all fimple larcenies at the quarter
feffions, whatever may be the value of the article folen ; but it is
ftated in the indictment to be of fome value not exceeding a fhil-

lings

270 Book IV.

[271 ] nary commiflions. Formerly it was held, in purfuance of

quorum. The jurifdiction of this court, by ftatute 34 Edw. Ill.

9 4 Inft. 170. 2 Hal. P.C. 42. 2 Hawk. P.C. 32.
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of difficulty arifes, they fhall not proceed to judgment, but

in the prefence of one of the juftices of the court of king's

bench or common pleas, or one of the judges of affife.

And therefore murders, and other capital felonies, are

ulually remitted for a more folemn trial to the affifes. They

cannot alfo try any new-created offence, without exprefs

power given them by the fatute which creates it. But

there are many offences and particular matters, which by

particular ftatutes belong properly to this jurifdiction, and

ought to be profecuted in this court: as, the (maller mifde- [ 272 ]

menors againft the public or common wealth, not amount-

ing to felony; and efpecially offences relating to the game,

highways, alehoufes, baftard children, the fettlement and
provifion of the poor, vagrants, fervants' wages, appren-
tices, and popith recufants" Some of thefe are proceeded
upon by indictment; and others in a fummary way by
motion and order thereupon; which order may for the moft

Raym. 1144.

ling, in order to reduce the crime to petty larceny. The juftices
feldom try any felonies upon conviêtion of which the prifoner muft
pray the benefit of clergy, or now the benefit of the ftatute. For
before the 5 Ann. c. 6. fentence of death in all fuch cafes muft
have been pafled upon thofe who could, not read. And it may
ftill be doubted whether it muft not be pafled upon a convict, who
obftinately refufes to pray the benefit of that itatute. Seep. 370.

And if the juftices at the quarter feffions were to try grand lar-
ceny or any other clergyable felony, they would be bound to pro-
nounce fentence of death, if it were proved that the prifoner had

ever before had the benefit of clergy. See poft, p. 373.11.4.

forgery and perjury by the common law; as thele two offences

were not confidered to be breaches of the peace, which it was the

chief object to the inftitution of the commilion of the peace to
preferve; but as thefe feem to tend as much to a difturbance of
the peace as a fecret fraud, the reafon for thefe exceptions is not
very fatisfactory. But the 5 Eliz. c. g. gives the quarter feffions

part,

• 4 Mod, 379. Salk. 106. Lord • See Lambard cirenarche aud Burn's
Juftice.

polt.

The feffions have jurifdiction over all mifdemeanours, except

exprefsly juridiction to try the perjuries fpecified in that ftatute.
2 Hawk. 40. Burn, tit. Perjury, I Eaft, 173. 2 Eall, 18.
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part, unleis guarded againft by particular ftatutes, be removed

into the court of king's bench, by a writ of certiorari facias,

and be there either quafhed or confirmed. The records of

rolls of the feiions are committed to the cultody of a fpe-
cial officer denominated the cutos rotulorum, who is always
a juitice of the quorum; and among them of the quorum
(faith Lambards) a man for the moft part efpecially picked
out, either for wifdom, countenance, or credit. The nomi-
nation of the cultos rotulorum (who is the principal civil of-
ficer in the county, as the lord lieutenant is the chief in mili-
tary command) is by the king's fign manual: and to him
the nomination of the clerk of the peace belongs; which
office he is exprefsly forbidden to fell for money' (12).

In moft corporation towns there are quarter-feltions kept

before juftices of their own, within their refpective limits :

which have exactly the fame authority as she general quarter-

fellions of the county, except in a very few infances: one of

the moft confiderable of which is the matter of appeals from

orders of removal of the poor, which, though they be from
the orders of corporation jultices, muft be to the fefions of
the county, by fatute 8 & 9 W. III. c. 30. In both cor-
porations and counties at large, there is fometimes kept a

fmaller bufinefs in the neighbourhood between the times of

accounts of the parith officers, and the like.

[273] 9. THe fheriff's tourn", or rotation, is a court of record,
held twice every year within a month after eafter and michael-
mas, before the theriff, in different parts of the county; being
indeed only the turn of the fheriff to keep a court-leet in each

(12) But the jultices at the quarter feilions, upon a complaint

of his mifcondult, may fufpend or difcharge him from his office.

15

Book IV.

fpecial or petty fetlion, by a few juftices, for difpatching

the general feffions; as, for licenfing alehoufes, palling the

s 1. 4c. 3. " A Inst. 259. 2 Hal P.C. 69.

" Stat. 37 Hen. VIII. c.I. I W. iM. 2 Hawk. P.C. 55.

f. I. c. 21.

I W. c. 21. f.6. See Burn, tit. Clerk, &c.
refpective
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refpective hundred*: This therefore is the great court-leet
of the county, as the county-court is the court-baron: for
out of this, for the eafe of the theriff, was it taken.

10. The court-leet, or view of frankpledge", which is a

court of record, held once in the year and not oftenery,

within a particular hundred, lordhip, or manor, before the

fteward of the leet: being the king's court granted by charter

to the lords of thofe hundreds or manors. Its original

intent was to view the frankpledges, that is, the freemen
within the liberty; who, (we may remember,) according to
the inftitution of the great Alfred, were all mutually pledges

for the good behaviour of each other. Befides this, the pre-

fervation of the peace, and the chaftifement of divers minute

offences againft the public good, are the objects both of the

court-leet and the theriff's tourn; which have exactly the

fame jurifdiction, one being only a larger fpecies of the other;

extending over more territory, but not over more caufes. All

freeholders within the precinct are obliged to attend them,

and all perfons commorant therein; which commorancy con-

fifts in ufually lying there: a regulation, which owes its

original to the laws of king Canute?. But perfons under

twelve and above fixty years old, peers, clergymen, women,

and the king's tenants in ancient demefne, are excufed from

attendance there: all others being bound to appear upon the

jury, if required, and make their due prefentments. It was

alfo antiently the cultom to fummon all the king's fubjects, as

they refpectively grew to years of difcretion and ftrength, to

come to the court-leet, and there take the oath of allegiance [ 274]
to the king. The other general bufinefs of the leet and
tourn, was to prelent by jury all crimes whatfoever that
happened within their jurifdiction; and not only to pre-

debts were recoverable in the court-baron, and county-

court: juftice, in thefe minuter matters of both kinds, being

brought home to the doors of every man by our antient con-

* Mirr. c. 1. § 13. and 16.

WrONGS.

fent, but alfo to punifh, all trivial mifdemefnors, as all trivial

* See Vol. TIl. pag. 113.

•* 4 Inf. 261. 2 Hawk. P.C. 72. a parta. c.19.
& Mirror, c. 1. § 10.

ititution,
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titution. Thus in the. Gothic confitution, the baereda,

which anfwered to our court-leet, " de omnibus quidem cog-

« nofcit, non tamen de omnibus judicat'" The objects of
their jurifdiction are therefore unavoidably very numerous:
being fuch as in lome degree, either lefs or more, affect the
public weal, or good governance of the diftrict in which they
arife; from common nufances and other material offences
againft the king's peace and public trade, down to eaves-
dropping, waifs, and irregularities in public commons. But
both the tourn and the leet have been for a long time in a
declining way: a circumftance, owing in part to the dil-
charge granted by the ftatute of Marlbridge, 52 Hen. II.
c. IO., to all prelates, peers, and clergymen, from their at-
tendance upon thefe courts; which occafioned them to grow
into difrepute. And hence it is that their bufinefs hath for
the moft part gradually devolved upon the quarter-leftions;
which it is particularly directed to do in fome cafes by tatute

11. The court of the coroners c is alfo a court of record, to

inquire, when any one dies in prifon, of comes to a violent

or fudden death, by what manner he came to his end. And

this he is only entitled to do fuper vifum corporis. Of the

coroner and his office we treated at large in a former vo-

lume, among the public officers and minifters of the king-

dom; and therefore thall not here repeat our inquiries; only

mentioning his court, by way of regularity, among the

criminal courts of the nation.

12. The court of the clerk of the markete is incident to

every fair and market in the kingdom, to punith mifdemef-

nors therein; as a court of pie poudre is, to determine all

difputes relating to private or civil property. The object of
this jurifdiation' is principally the recognizance of weights
and meafures, to try whether they be according to the true

2 Hawk. P.C. 42. 6. 8. 23 Car. 11, c. 12.

÷ 275]
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I Edw. IV. c. 2.

• Stiernh. de jur. Gotb. 1.1. 6. 2.
• 4 Init. 271. 2 Hol. P.C. 58. i Sell. 27 Car. 1. c. 19. 22 Car. I.

a See Vol. l. paz: 394.
itandard
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Atandard thereof, or no: which ftandard was antiently com-

mitted to the cuftody of the bithop, who appointed fome

clerk under him to infpect the abufe of them more narrowly :

and hence this officer, though not ufually a layman, is

called the clerk of the market&. If they be not according to

the fandard, then, befides the punithment of the party
by fine, the weights and meafures themfelves ought to be
burnt. This is the molt inferior court of criminal jurifdic-
tion in the kingdom: though the objects of its coërcion
were efteemed among the Romans of fuch importance to the
public, that they were committed to the care of fome of
their moft dignified magiftrates, the curule aediles.

II. THeRe are a few other criminal courts of greater dig-
nity than many of thefe, but of a more confined and partial
juridiction; extending only to fome particular places, which
the royal favour, confirmed by act of parliament, has dif
tinguilhed by the privilege of having peculiar courts of their

within the bounds of their cognizance. Thefe, not being
univerfally difperfed, or of general ufe, as the former, but
confined to one fpot, as well as to a determinate fpecies of

caufes, may be denominated private or fpecial courts of cri-

I sPEAk not here of ecclefiaftical courts; which punith
(piritual fins, rather than temporal crimes, by penance, con-
trition, and excommunication, pro falute animae; or, which
is looked upon as equivalent to all the reft, by a fum of mo-
ney to the officers of the court by way of commutation of [276 ]
penance. Of thefe we difcourfed fufficiently in the preced-
ing book". I am now fpeaking of fuch courts as proceed

according to the courfe of the common law; which is a

tranger to fuch unaccountable barterings of public juftice.

1. AnD, firit, the court of the lord fleward, treafurer, or

own for the punilhment of crimes and mifdemefnors arifing.

minal jurifdiction.

comptroller of the king's houfehold, was inftituted by tatute
& Bacon of Euglith Gov. b. x. c. 8. A See Vol. I!, p. 6r.*4 Inft. 1.33.

Vor. IV. A a 3 H...
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3 Hen. VII. c. If. to inquire of felony by any of the king's

fworn fervants, in the cheque roll of the houfehold, under

the degree of a lord, in confederating, compailing, confpir-
ing, and imagining the death or deftruction of the king, of

any lord or other of his majefty's privy council, or the lord

The
inquiry, and trial thereupon, muft be by a jury according to

the courfe of the common law, confifting of twelve lad men,

2. The court of the lord fieward of the king's houfehold, or

with a jurifdiction to inquire of, hear, •and determine, all

bloodthed, and other malicious ftrikings; whereby blood hall

be thed in, or within the limits, (that is, within two hundred

feet from the gate,) of any of the palaces and houfes of the

king, or any other houte where the royal perfon hall abide.

The proceedings are alfo by jury, both a grand and a petit one,

as at common law, taken out of the officers and fworn fer-

vants of the king's houfehold. The form and folemnity of the

proces, particularly with regard to the execution of the fen-

tence for cutting off the hand, which is part of the punith-

ment for hedding blood in the king's court, are very minutely

fet forth in the faid fatute 33 Hen. VIII., and the feveral

officers of the fervants of the houfehold in and about fuch exe-

[277 ] cution are defcribed; from the fergeant of the wood-yard,

who furnithes the chopping-block, to the fergeant-farrier,

who brings hot irons to fear the tump.

3. As in the preceding book' we mentioned the courts of

the two univerfities, or their chancellors' courts, for the re-

drefs of civil injuries: it will not be improper now to add a

thort word concerning the jurifdiction of their criminal
courts, which is equally large and extenfive. The chan-
cellor's court of Oxford (with which univerfity the author

hath

376 BooK IV.

fteward, treafurer, or comptroller of the king's houfe.

(that is, fober and difcreet perfons,) of the king's houfehold.

(in his abfence) of the treafurer, comptroller, and feward of

the marfballer*, was erected by ftatute 33 Hen, VIII. c. 12.

treafons, mifprifions of treafon, murders, manflaughters,

• 4 Toft, 133. 2 Hal P.C. 7. ' See Vol. lil. pag. 83.
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hath been chiefly converfant, though probably that of Cam-

bridge hath alfo a fimilar jurifdiction) hath authority to de-

termine all caufes of property, wherein a privileged perfon

is one of the parties, except only caufes of freehold; and

alfo all criminal offences or mifdemenors under the degree
of treafon, felony, or mayhem. The prohibition of med-
ding with freehold ftill continues: but the trial of treafon,
felony, and mayhem, by a particular charter, is committed to

the univerlity jurifdiction in another court, namely, the court

of the lord high fteward of the univerfity.

For by the charter of y Jun. 2 Hen. IV. (confirmed,

among the reft, by the tatute 13 Eliz. c. 29.) cognizance is

granted to the univerfity of Oxford of all indictments of

treafons, infurrections, felony, and mayhem, which fhall

be found in any of the king's courts againft a fcholar or pri-

vileged perion; and they are to be tried before the high

fteward of the univerfity, or his deputy, who is to be nomi-
nated by the chancellor of the univerfity for the time being.
But when his office is called forth into action, fuch high
fteward muft be approved by the lord high chancellor of
England; and a (pecial commilion under the great feal is

given to him, and others, to try the indictment then depend-

ing, according to the law of the land and the privileges of

the faid univerfity. When therefore an indictment is found

verfity, or other privileged perfon, the vice-chancellor may

claim the cognizance of it; and (when claimed in due time
and manner) it ought to be allowed him by the judges of
allife: and then it comes to be tried in the high fteward's
court. But the indictment muft firft be found by a grand
jury and then the cognizance claimed: for I take it that
the high fteward cannot proceed originally ad inquirendum;
but only, after inqueft in the common law courts, ad audien-
dum et determinandum. Much in the fame manner, as
when a peer is to be tried in the court of the lord high
Ateward of Great Britain, the indictment muft firft be found
at the affifes, or in the court of king's bench, and then (in

Ch. 19.

at the allifes, or elfewhere, againft any fcholar of the uni- [278 ]

A a 2
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confequence of a writ of certiorari) traufmitted to be finally

heard and determined before his grace the lord high Reward

and the peers.

WHEN the cognizance is fo allowed, if the offence be

inter minora crimina, or a mifdemefnor only, it is tried in the
chancellor's court by the ordinary judge. But if it be for
treafon, felony, or mayhem, it is then, and then only, to be
determined before the high fteward, under the king's fpecial
commillion to try the fame. The proces of the trial is this.

The high fteward illues one precept to the fheriff of the

county, who thereupon returns a panel of eighteen free-

holders; and another precept to the bedells of the univerfity,

who thereupon return a panel of eighteen matriculated lay-

jury formed de medietate, half of freeholders and half of

matriculated perfons, is the indictment to be tried; and that

in the Guildhall of the city of Oxford. And if execution

be neceflary to be awarded, in confequence of finding the

party guilty, the theriff of the county muft execute the

univerity-procefs; to which he is annually bound by an

( 279] I HAVE been the more minute in deleribing thefe proceed-

ings, as there has happily been no occafion to reduce them

into practice for more than a century pait; nor will it perhaps

ever be thought advifable to revive them: though it is not a

right that merely refts in fcriptis or theory, but has formerly

often been carried into execution. There are many inftances,

one in the reign of queen Elizabeth, two in that of James

the firft, and two in that of Charles the firft, where indict-

ments for murder have been challenged by the vice-chance!-

lor at the affifes, and afterwards tried before the high fleward
by jury. The commillions under the great feal, the heriff's
and bedell's panels, and all the other proceedings on the trial

of the feveral indictments, are ftill extant in the archives of

men, 'laicos privilegio univerfitatis gaudentes:" and by a

oath.

that univerfity.
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CHAPTER THE TWENTIETH.

OF SUMMARY CONVICTIONS.

WE are next, according to the plan I have laid down,
to take into confideration the proceedings in the

courts of criminal jurifdiction, in order to the punifhment
of offences. Thefe are plain, ealy, and regular; the law not
admitting any fictions, as in civil caufes, to take place where
the life, the liberty, and the fafety of the fubject are more
immediately brought into jeopardy. And thele proceedings

are divifble into two kinds; fummary and regular: of the
former of which I thall briefly fpeak, before we enter upon

the latter, which will require a more thorough and particular

examination.

By a fummary proceeding I mean principally fuch as is di-

rected by feveral acts of parliament (for the common law is

a ftranger to it, unlefs in the cafe of contempts) for the con-

viation of offenders, and the inflicting of certain penalties

created by thofe acts of parliament. In thefe there is no

intervention of a jury, but the party accufed is acquitted or

condemned by the fuffrage of fuch perfon only, as the fta-

tute has appointed for his judge. An inftitution defigned

profeffedly for the greater eafe of the fubject, by doing him

fpeedy juftice, and by not harafling the freeholders with fre-

quent and troublefome attendances to try every minute

offence. But it has of late been fo far extended, as if a [281]

check be not timely given, to threaten the difufe of our

admirableA a 3



admirable and truly Englit trial by jury, unlefs only in

capital cales. For,

I. Or this fummary nature are all trials of offences and
frauds contrary to the laws of the excife, and other branches
of the revenue: which are to be inquired into and determined
by the commillioners of the refpective departments, or by
juftices of the peace in the country; officers, who are all of
them appointed and removable at the difcretion of the crown.
And though fuch convictions are abfolutely necellary for
the due collection of the public money, and are a fpecies of
mercy to the delinquents, who would be ruined by the ex-
pence and delay of frequent profecutions by action or in-
dictment; and though fuch has ufually been the conduct of

the commillioners, as feldom (if ever) to afford juft grounds
to complain of oppretion; yet when we again a confider the
various and almoft innumerable branches of this revenue;
which may be in their turns the fubjects of fraud, or at leaft
complaints of fraud, and of courfe the objects of this fum-
mary and arbitrary jurifdiction; we thall find that the power
of thefe officers of the crown over the property of the people
is increaled to a very formidable height.

II. ANotHer branch of fummary proceedings is that be-
fore juffices of the peace, in order to inflict divers petty pecu-
nary mulets, and corporal penalties denounced by act of
parliament for many diforderly offences; fuch as common
wearing, drunkennefs, vagrancy, idlenefs, and a valt variety
of others, for which I muft refer the fudent to the jultice-
books formerly cited", and which ufed to be formerly pu-
nithed by the verdict of a jury in the court-leet. 'This change
in the adminiftration of juftice hath however had fome mif-
chievous effects; as, 1. The almoft entire difufe and con-
tempt of the court-leet, and heriff's tour, the king's antient
courts of common law, formerly much severed and refpected.

the

26J P'UrLIC Book IV.

LaBaj 2. The burthenfome increafe of the bufinels of a juitice of
a See tol. lor 319, 8i. A 1 artard and Burn.
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the peace, which difcourages fo many gentlemen of rank and

character from alling in the commifion; from an apprehen-

fion that the duty of their office would take up too much of
that time, which they are unwilling to fpare from the necef-
fary concerns of their families, the improvement of their un-
derftandings, and their engagements in other fervices of the
public. Though if all gentlemen of fortune had it both in
their power, and inclinations, to act in this capacity, the
bufinels of a jultice of the peace would be more divided, and

fall the lefs heavy upon individuals: which would remove

what in the prefent fcarcity of magiltrates is really an ob-

jection fo formidable, that the country is greatly obliged to

any gentleman of figure, who will undertake to perform that

duty, which in confequence of his rank in life he owes
more peculiarly to his country. However, this backwardnefs
to act as magiltrates, arifing greatly from this increafe of

which is, that this truft, when lighted by gentlemen, falls

of courfe into the hands of thofe who are not fo; but the

mere tools of office. And then the extenfive power of a

juftice of the peace, which even in the hands of men of

honour is highly formidable, will be proftituted to mean and

avarice, or perfonal refentment. And from thefe ill confe-

quences we may collect the prudent forefight of our antient

lawgivers, who fuffered neither the property nor the punith-

ment of the fubject to be determined by the opinion of any
one or two men; and we may alfo obferve the neceflity
of not deviating any farther from our antient conftitution,
by ordaining new penalties to be inflicted upon fummary
convictions.

The procefs of thefe fummary convictions, it mult be
owned, is extremely fpeedy. Though the courts of com-
mon law have thrown in one check upon them, by making
it neceflary to fummon the party accufed before he is con-

• Talk. 188. 2 Lord Rayo, 1405.

though

fummary jurifdiction, is productive of, 3. A third mifchief :

fcandalous purpofes, to the low ends of felfith ambition,

demned. This is now held to be an indifpenfable requifite; [283]

A a 4
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though the juftices long truggled the point; forgetting that

a rule, to which all municipal laws, that are founded on the

principles of jultice, have triatly conformed: the Roman

law requiring a citation at the leaft; and our own common

law never fuffering any fact (either civil or criminal) to be

tried, till it has previoufly compelled an appearance by the

party concerned. After this fummons, the magiftrate, in

fummary proceedings, may go on to examine one or more

witneffes, as the ftatute may require, upon oath; and then

make his conviction of the offender, in writing : upon which
he ufually iffues his warraut, either to apprehend the offend-
er, in cafe corporal punilhment is to be inflicted on him;
or elfe to levy the penalty incurred, by diftrefs and fale of
his goods (1). This is, in general, the method of fummary
proceedings before a jultice or jultices of the peace; but for
particulars we muft have recourfe to the feveral tatutes,
which create the offence, or inflict the punihment: and
which ufually chalk out the method by which offenders are
to be convicted. Otherwife they fall of courfe under the

are empowered to award colts againft either the perfon complain-
ing, or the perfon againft whom the complaint is made ; which

if not paid may be levied by diltrefs. And if no gouds of fuch
perfon can be found, he may be committed to hard labour for any
time not lefs than ten days, or more than a month, or until fuch
colts be paid.

But where the penalty is 5l. or more, the cofts may at the dif

cretion uf the juftice be deducted from the penaliy, provided the

deduction hall not exceed one-fifth of the penalty.
The jultices at the fefions may lay down rules for fuch colts,

which rules, if they receive the approbation in writing of a judge

of affife, hall be binding on all perfons whatever.
general

BooK IV.

rule of natural reafon exprefled by Seneca,

" Qui fatuit aliquid, parte inaudita altera,

« Aequum licet fatuerit, baud aequus fuit:"

(1) By the 18 Geo. III. c. 19. juftices of peace out of feffions
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general rule, and can only be convicted by indictment or

information at the common law.

III. To this head, of fummary proceedings, may alfo be

property referred the method, immemorially ufed by the

fuperior courts of jultice, of punithing contempts by, attach-

ment, and the fubfequent proceedings thereon.

The contempts, that are thus punifhed, are either direct,

which openly infult or refft the powers of the courts, or the

perfons of the judges who prefide there; or elfe are confequen-

plainly tend to create an univerfal difregard of their autho-
rity. The principal inftances, of either fort, that have been .
ufually a punifhable by attachment, are chiefly of the follow-
ing kinds. 1. Thofe committed by inferior judges and ma-
giftrates; by acting unjuftly, oppreffively, or irregularly, in

out of the fuperior courts, by proceeding in a caufe after it
is put a ltop to or removed by writ of prohibition, certiorari,
error, uperfedeas, and the like. For, as the king's fuperior
courts (and efpecially the court of king's bench) have a
general fuperintendance over all inferior jurifdictions, any
corrupt or iniquitous practices of fubordinate judges are
contempts of that fuperintending authority, whofe duty it
is to keep them within the bounds of juftice. 2. Thofe
committed by fheriffs, bailiffs, gaolers, and other officers of
the court: by abufing the procefs of the law, or deceiving
the parties, by any acts of oppretion, extortion, collufive
behaviour, or culpable neglect of duty. 3. Thofe com-
mitted by attorneys and folicitors, who are alfo officers of
the refpective courts: by grofs infances of fraud and cor-
ruption, injuftice to their clients, or other dilhoneft practice.
For the mal-practice of the officers reflects fome dihonour

on their employers: and, if frequent or unpunilhed, creates

among the people a difguit againft the courts themfelves.

tial, which (without fuch großs infolence or direct oppofition) [ 284]

adminiftering thofe portions of juftice which are intrufted to
their diftribution; or by difobeying the king's writs iffuing

d 2 Hawk. P. C. I42, 156.

4. Thos
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4. Thofe committed by jurymen, in collateral matters

relating to the difcharge of their office: luch as making

default, when fummoned; refufing to be worn, or to give

any verdict; eating or drinking without the leave of the

court, and efpecially at the coft of either party; and other

mifbehaviour or irregularities of a fimilar kind: but not

in the mere exercife of their judicial capacities, as by

giving a falfe or erroneous verdict. 5. 'Thofe committed by

witneffes: by making default when fummoned, refufing to

be worn or examined, or prevaricating in their evidence

when fworn. 6. Thofe committed by parties to any fuit,

or proceeding before the court: as by difobedience to any

I. 285] rule or order, made in the progrels of a caufe; by non-

payment of colts awarded by the court upon a motion; or

by non-obfervance of awards duly made by arbitrators or

umpires, after having entered into a rule for fubmitting to

fuch determination. Indeed the attachment for molt of this

fpecies of contempts, and efpecially for non-payment of cofts
and non-performance of awards, is to be looked upon rather
as a civil execution for the benefit of the injured party, though
carried on in the fhape of a criminal procefs for a contempt

of the authority of the court (2). And therefore it hath been
held that fuch contempts, and the procefs thereon; being pro-
perly the civil remedy of individuals for a private injury, are
not releafed or affected by a general act of pardon. And upon
a fimilar principle, obedience to any rule of court may allo

having privilege of parliament by the proces of diftrefs infi-
nite. . Thofe committed by any other perfons under the de-
gree of a peer: and even by peers themfelves, when enormous

an attachment for non-payment of money, awarded to be paid upon
a fubmiffion to an arbitration, which has been made a rule of court,
or upon an attachment for not paying colts, may have the benefit
of that itatute as infolvent debtors.

and

Book IV.

by ftatute 10 Geo. IlI. c. 50. be enforced againft any perfon

• See Vol, Ill. paz. 17•

(2) By 33 Geo. III. c. 5. perfons committed to prifon upon
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and accompanied with violence, fuch as forcible refcous and
the like"; or when they import a difobedience to the king's
great prerogative writs, of prohibition, habeas corpus 6, and the
reft. Some of thefe contempts may arife in the face of the
court; as by rude and contumelious behaviour; by obftinacy,

perverfenefs, or prevarication; by breach of the peace, or any

wilful difturbance whatever: others in the abfence of the

party; as by difobeying or treating with difrefpect the king's

writ, or the rules or procefs of the court; by perverting

fuch writ or procefs to the purpofes of private malice, extor-

tion, or injuftice; by fpealing or writing contemptuouly of

the court or judges, acting in their judicial capacity; by
printing falfe accounts (or even true ones without proper per-
miffion) of caufes then depending in judgment; and by any
thing in thort that demonftrates a grofs want of that regard
and refpect, which when once courts of jultice are deprived
of, their authority (fo neceflary for the good order of the
kingdom) is entirely loft among the people.

THe procefs of attachment, for thefe and the like con- [286 ]

For laws, without a competent authority to lecure their ad-
miniftration from difobedience and contempt, would be vain
and nugatory. A power therefore in the fupreme courts of
juftice to fupprefs fuch contempts, by an immediate attach-
ment of the offender, refults from the firft principles of
judicial eftablifhments, and muft be an infeparable attendant
upon every fuperior tribunal. Accordingly we find it actually
exercifed, as early as the annals of our law extend. And

though a very learned author feems inclinable to derive this

(which ordains, that in cafe the procefs of the king's courts
be refifted by the power of any great man, the theriff fhall

§ Styl. 277. 2 Hawk. P. C. 152.
Cro. Jac. 419. Salk, 586.

Ch. 2o.

tempts, muft neceffarily be as antient as the laws themfelves.

proces from the ftatute of Weftm. 2. 13 Edw. I. c. 39.

chaltife the refifters by imprifonment, " a qua non deliberen-

5 4 Burr. 632. Lords' Journ. ; T-s.
85011. 1757.

• Gilb. Hit. C. P. ch. 3.
16*119
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himfelf be refifted, he thall certify to the courts the names
of the principal offenders, their aiders, confenters, com-
manders, and favourers, and by a fpecial writ judicial they

thall be attached by their bodies to appear before the court,

and if they be convicted thereof they fhall be punifhed at the

king's pleafure, without any interfering by any other perfon

whatfoever,) yet he afterwards more juftly concludes, that it
is a part of the law of the land; and, as fuch, is conferined by
the ftatute of magna charta.

In the contempt be committed in the face of the court, the

offender may be infantly apprehended and imprifoned, at

the difcretion of the judges', without any farther proof or

examination. But in matters that arife at a diftance, and

of which the court cannot have lo perfect a knowledge, un-

lefs by the confeffion of the party or the teftimony of others,

{287 ] if the judges upon affidavit fee fufficient ground to fufpect

that a contempt has been committed, they either make a
rule on the fufpected party to thew caufe why an attach-
ment fhould not iffue againft him'; or, in very flagrant
inftances of contempt, the attachment iffues in the firft in-

difcharge, and thereupon the court confirms, and makes
abfolute, the original rule. This procels of attachment is
merely intended to bring the party into court: and, when
there, he mult either ftand committed, or put in bail, in
order to anfwer upon oath to fuch interrogatories as fhall be
adminiftered to him, for the better information of the court

vith refpect to the circumitances of the contempt. Thefe
interrogatories are in the nature of a charge or accufation,
and muft by the courfe of the court be exhibited within the
firit four days': and if any of the interrogatories is impro
per, the defendant may refufe to anfwer it, and move the
court to have it truck out ". If the party can clear himfelf

* Salk. 84. Stra. 185-564.
Stra. 444.

upon

Book IV.

" tur fone Spociali praecepto domini regis." and if the fheriff

ftancel; as it alfo does, if no fufficient caufe be thewn to

: Strind. P. C. 73. b.
i Styl. 27%. • 6 Mod. 73.
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upon oath, he is difcharged; but, if perjured, may be pro-

fecuted for the perjury". If he confeffes the contempt, the

court will proceed to correct him by fine, or impriforment,

or both, and fometimes by a corporal or infamous punith-

ment". If the contempt be of fuch a nature, that, when

the fact is once acknowledged, the court can receive no far-

ther information by interrogatories than it is already pof-

feffed of (as in the cafe of a refcous",) the defendant may be

admitted to make fuch fimple acknowledgment, and receive

his judgment without anfwering to any interrogatories (3):

{wers in an evalive manner, he is then clearly guilty of a
high and repeated contempt, to be punifhed at the difcretion
of the court.

It cannot have efcaped the attention of the reader, that

this method of making the defendant anfwer upon oath to
a criminal charge, is not agreeable to the genius of the
common law in any other infance?; and feems indeed to
have been derived to the courts of king's bench and common
pleas through the medium of the courts of equity. For the
whole procefs of the courts of equity, in the feveral ftages
of a caufe, and finally to enforce their decrees, was, till the
introduction of fequeltrations, in the nature of a procels of [288 ]
contempt; acting only in perforam and not in rem. And
there, after the party in contempt has anfwered the interro-
gatories, fuch his anfwer may be contradicted and difproved
by affidavits of the adverfe party: whereas, in the courts of
law, the admillion of the party to purge himfelf by oath is

= 6 Mod. 73.
• Cro. Car. 146.

(3) Although the defendant acknowledges all the facts charged
againft him, yet it is the practice of the court to compel him to
anfwer interrogatories, unlefs they are waived by the profecutor.

more

but if he wilfully and obftinately refufes to anfwer, or an-

p The King c. Elkins, M. 8 GeolI. B.R.
4 See Vol. Ill. p. 1c0, 101.

3 T. R. 3бг.
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more favourable to his liberty, though perhaps not leis dan-

gerous to his confcience; for, if he clears himfelf by his

anfwers, the complaint is totally difmiffed. And, with re-

gard to this fingular mode of trial, thus admitted in this one

particular inftance, I hall only for the prefent obferve, that

as the proces by attachment in general appears to be

extremely antient', and has in more modern times been

recognized, approved, and confirmed by feveral exprefs acts

of parliament', fo the method of examining the delinquent
himfelf upon oath with regard to the contempt alleged, is
at leaft of as high antiquity', and by long and immemorial
ufage is now become the law of the land.

BooK IV.

• Yearb, 20 Flen. VI. c. 37. 22 Edw. 8. 2.6.2. 84 9 8-10 W.II. C.I5.
IV. c. 20. 12 Ann. ft. 2. C.15-$ 5.

• Stat, 4,3 Éliz, c. 6.§ 3. 53 Car. II. 'M. 5 Edw. IV. ror 75. cited in
Raf. Est. 268. pl. g.

;
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CHAPTER THE TWENTY-FIRST.

oF ARRESTS.

WE are now to confider the regular and ordinary me-
thod of proceeding in the courts of criminal jurifdic-

tion; which may be diftributed under twelve general heads,
following each other in a progreflive order; viz. 1. Arreft;

2. Commitment, and bail; 3. Profecution; 4. Procefs;

5. Arraignment, and it's incidents; 6. Plea, and iflue;

7. Trial, and conviction; 8. Clergy; 9. Judgment, and it's

confequences; 10. Reverfal of Judgment; 11. Reprieve, or

pardon; 12. Execution ;—all of which will be difcuffed in

the fubfequent part of this book.

FIrst, then, of an arreft: which is the apprehending or
refraining of one's perfon, in order to be forthcoming to
anfwer an alleged or fufpected crime. To this arreft all per-

fons whatloever are, without diftination, equally liable in all

criminal cafes: but no man is to be arrelted, unlefs charged
with fuch a crime, as will at leaft jultify holding him to bail
when taken. And, in general, an arreft may be made four

ways: 1. By warrant: 2. By al officer without warrant:

3. By a private perfon alfo without a warrant: 4. By an hue

and cry.

I. A WARRANT may be granted in extraordinary cales by

the privy council, or fecretaries of ftate a; but ordinarily by [ 290 !

juftices of the peace. This they may do in any cafes where

= Lord Rayn. 65.
they

Ch. 21. WrONgS.
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they have a jurifdiction over the offence; in order to compel

the perfon accufed to appear before them: for it would be

abfurd, to give them power to examine an offender, unlefs

they had alfo a power to compel him to attend, and fubmit

to fuch examination. And this extends undoubtedly to all

treafons, felonies, and breaches of the peace; and alfo to

all fuch offences as they have power to punith by ftatute.

Sir Edward Coke indeed hath laid it down that a juftice of

the peace cannot iflue a warrant to apprehend a felon upon

bare fufpicion; no,, not even till an indiêtment be actually

found: and the contrary practice is by others" held to be

grounded rather upon connivance than the exprefs rule of

which would in moft cafes give a loofe to felons to efcape

without punithment; and therefore fir Matthew Hale hath

combated it with invincible authority, and ftrength of rea-
fon: maintaining, 1. That a juftice of peace hath power to
iflue a warrant to apprehend a perfon accufed of felony,
though not yet indicted*; and, 2. That he may alfo iffue a

warrant to apprehend a perfon fufpected of felony, though the

original fufpicion be not in himfelf, but in the party that

prays his warrant; becaufe he is a competent judge of the

probability offered to him of fuch fufpicion. But in both

cafes it is fitting to examine upon oath the party requiring

a warrant, as well to afcertain that there is a felony or other

crime actually committed, without which no warrant hould

be granted; as alfo to prove the caufe and probability of

fufpecting the party, againft whom the warrant is prayed!
This warrant ought to be under the hand and feal of the
juftice, thould fet forth the time and place of making, and
the caufe for which it is made, and fhould be directed to the

= 291 ] conftable, or other peace-officer, (or, it may be, to any private
perfon by names,) requiring him to bring the party either
generally before any jultice of the peace for the county, or
only before the jultice who granted it; the warrant in the

€ 161.110.

Book IV.

law; though now by long cuftom eftablithed. A doetrine

• 2 Hawk. P. C. 84.
¿ 4 Init. 176.
d 2 Hawk. P. C. 84.

• 2 Hal. P. C. 108.

8 Salk: 176.

latter
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latter cafe being called a fpecial warrant". A general war-

rant to apprehend all perfons fufpected, without naming or

particularly defcribing any perfon in fpecial, is illegal and

roid for it's uncertainty'; for it is the duty of the magif-
trate, and ought not to be left to the officer, to judge of the
ground of fufpicion. And a warrant to apprehend all per-
fons, guilty of a crime therein fpecified, is no legal warrant :

for the point, upon which its authority refts, is a fact to be

decided on a fubfequent trial; namely, whether the perfon

apprehended thereupon be really guilty or not. It is there-

fore in fact no warrant at all; for it will not jultify the

officer who acts under it: whereas a warrant, properly

penned, (even though the magiltrate who iffues it fhould

at all events indemnify the officer who executes the fame

minifterially. And when a warrant is received by the

officer he is bound to execute it, fo far as the jurifdiction

of the magiftrate and himfelf extends. A warrant from the

chief, or other, juitice of the court of king's bench extends

all over the kingdom: and is tefted, or dated, England; not

Oxfordhire, Berks, or other particular county. But the

warrant of a jultice of the peace in one county, as York-

thire, muft be backed, that is, figned by a jultice of the

peace in another, as Middlefer, before it can be executed [ 292 ]

there. Formerly, regularly fpeaking, there ought to have

been a frefh warrant in every freih county: but the practice

$ 2 Hawk. P. C. 85- adminiftration, except the four lait

" I Hal. P. C.580. 2 Hawk. P.C. years of queen Ame, down so rte

82. year 1763; when luch a warrant be-

* A practice had obtained in the ing illued to apprehend the authors,

fecretaries' office ever fince the reftora- printers, and publithers of a certain

tion, grounded on fome claules in the feditious libel, its validity was dilput-

acts for regulating the prefs, of ifluing ed; and the warrant was adjudged by

general warrants to take up (without the whole court of king's bench to be

naming any perfon in particular) the void, in she cafe of Money v. Leach.

obicene or feditious libels, as were the ifluing of luch general warrants

particularly (pecified in the warrant. was declared illegal by a vote of she

When thole acts expired in 1094, the Houfe of Commons. (Com. Journ.
fame practice was inadvertently con- 22 Apr, 1766.)

rinued in every reign, and under every
of

29T

exceed. his jurifdiction,) will by ftatute 24 Geo. II. C. 444i

zuthore, printers, or publifhers of fuch Trin. § Geo. HII. B. R. After which

Vor. IV. B b
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of backing warrants had long prevailed without law, and was

rant for apprehending. an Englith offender; who may have

elcaped into Scotland, and vice verfa, may be endorfed and

executed by the local magiftrates, and the offender conveyed

back to that part of the united kingdom, in which fuch

2. ArRests by officers, without warrant, may be executed,

1. By a juitice of the peace; who may himfelf apprehend,

or caufe to be apprehended, by word only, any perfon com-

mitting a felony or breach of the peace in his prefence.
2. The theriff, and 3. The coroner, may apprehend any felon

within the county without warrant. 4. The confable, of
whofe office we formerly fpoke", hath great original and
inherent authority with regard to arrefts. He may, without
warrant, arreft any one for a breach of the peace, committed
in his view, and carry him before a juftice of the peace.

And, in cale of felony actually committed, or a dangerous
wounding, whereby felony is like to erfue, he may upon
probable fuipicion arreft the felon; and for that purpofe is
authorifed (as upon a jultice's warrant) to break open doors
and even to kill the felon if he cannot otherwife be taken;
and, if he or his afiftants be killed in attempting fuch ar
refts, it is murder in all concerned". 5. Watchmen, either

thofe appointed by the tatute of Winchefter, 13 Edw. I.

C. 4. to keep watch and ward in all towns from fun-fetting to

• 2 Hal. P. C. 88,89.

• See VoL I. pag- 355.

(I*) And now by the 44 Geo. III. c. 92. if any offender has
efcaped from Ireland into England or Scotland, or vice verfá, he
may be apprehended by a warrant endorfed by a jultice of the
peace of the county or juridiction within which the offender
thall be found; and he may be conveyed to that part of the united

kingdom, in which the warrant iffued, and the offence is charged

to have been committed.

Book IV.

at laft authorifed by ftatutes 23.Geo. II. c. 26. and 24 GeolI.

c. 55. And now, by ftatute 13 Geo. III. c. 31. any war-

offence. was.committed (1*).

1 a Hal. P. C. 86.

fun-riling,
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fun-rifing, or fuch as are mere alliftants to the conftable,

may virtute officii arreft all offenders, and particularly night-

walkers, and commit them to cuftody till the morning ®

3. ANy private perfon (and a fortiori a peace-officer) that

is prefent when any felony is committed, is bound by the law [ 293 ]

"to arreft the felon; on pain of fine and imprifonment, if he

efcapes through the negligence of the ftanders-by?. And

they may jultify breaking open the doors upon following fuch

felon; and if they kill him, provided he cannot be otherwife

taken, it is juftifiable; though if they are killed in endeavour-

ing to make fuch arreft, it is murder?. Upon probable

fufpicion alfo a private perfon may arreft the felon, or other

open doors to do it; and if either party kill the other in the
attempt, it is manflaughter, and no more'. It is no more
becaufe there is no malicious defign to kill: but it amounts
to lo much, becaufe it would be of moft pernicious confe-
quence, if, under pretence of fufpecting felony, any private

perfon might break open a houfe, or kill another; and alfo

becaufe fuch arreft upon fufpicion is barely permitted by the

0. 2 Hal. P. C. 98.

(1) Where a felony has been actually committed, a private per-

fon acting with a good intention, and upon fuch information as

amounts to a realonable and probable ground of fufpicion, is jufti-

fied in apprehending without a warrant the fufpected perfon in order

to carry him before a magiftrate. Cald. 291. But where a private
perfon had delivered another into the cuitody of a contable, upon
a fufpicion which appeared afterwards to be unfounded, it was
held that the perfon fo arrefted might maintain an action of tref.

perfon, although a felony had been actually committed. 6T.R.
315. But a peace-officer, upon a reafonable charge of felony, may

juftify an arreft without a warrant, although no felony has been

committed. Samuel v. Payne, Doug. 345. When doors may be

broken open, fee Foßer, 136. and 319.

lass,

perfon fo fufpected (1). But he cannot juftify breaking

r Stat. 30 Geo. II. c. 24.

P 2 Hawk. P. C. 74- 3 2 Hal. 1. C. 82, 83.

9 2 Hal. P. C. 77.

pafs for an affault and falfe imprifonment againft fuch private

Bb I
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law, and not enjoined, as in the cale of thofe who are prefent

when a felony is committed.

4. THere is yet another fpecies of arreft, wherein both

officers and private men are concerned, and that is, upon an
hue and cry raifed upon a felony committed. An hue (from

hues, to thout, and cry), butefum, it clamor, is the old con-

mon law proces of purfuing, with horn and with voice, all

felons, and fuch as have dangeroufly wounded another'. It

4 Edw. I. de officio coronatoris. But the principal Ptatute,

relative to this matter, is that of Winchefter, 13 Edw. I.

c. 1. and 4. which directs, that from thenceforth every coun-

try thall be fo well kept, that immediately upon robberies
and felonies committed, freth fuit (hall be made from town
to town, and from county to county; and that hue and cry
thall be raifed upon the felons, and they that keep the town

[ 294] thall follow with hue and cry with all the town and the
towns near; and fo hue and cry thall be made from town to
town, until they be taken and delivered to the fheriff. And,

that fuch hue and cry may more effectually be made, the

hundred is bound by the fame ftatute, cap. 3., to anfwer for

all robberies therein committed, unlefs they take the felon;

which is the foundation of an action againft the hundred",
in cale of any lofs by robbery. By Itatute 27 Eliz. c. 13. no

hue and cry is fufficient, unlefs made with both horlemen

and footmen. And by ftatute 8 Geo. II. c. 16. the conftable

or like officer, refufing or neglecting to make hue and cry,

liable to be amerced, according to the las of Alfred, if any
felony be committed therein and the felon efcapes. An in-

ftitution which hath long prevailed in many of the eaftern

countries, and hath in part been introduced even into the

Mogul empire, about the beginning of the laft century;

which is faid to have effectually delivered that valt territory

from

Book IV.

is alfo mentioned by ftatute Weftm. 1. 3 Edw. I. C. g. and

forfeits 5%.: and the whole vill or diltrict is fill in ftrictnefs

• Bracton, 4. 3. 8r. 2. c. 1. § I.
Mirr. 5. 2. § 6.

" See Vol. III. pag- 161.
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from the plague of robbers, by making in fome places the

villages, in others the officer of juftice, refponfible for all the

robberies committed within their refpective diltricts". Hue

and cry* may be raifed either by precept of a juftice of the

peace, or by a peace-oficer, or by any private man that

knows of a felony. The party railing it muft acquaint the

conftable of the vill with all the circumftances which he

knows of the felony, and the perfon of the felon; and there-

upon the conftable is to fearch his own town, and raife all

the neighbouring vills, and make purfuit with horfe and foot;

and in the profecution of fuch hue and cry the conftable and

his attendants have the fame powers, protection, and indem-

nification, as if acting under a warrant of a juftice of the

peace. But if a man wantonly or malicioully raifes an hue

and cry, without caule, he thall be feverely punilhed as a

difturber of the public peace %.

In order to encourage farther the apprehending of certain

felons, rewards and immunities are beitowed on fuch as bring

them to juftice, by divers acts of parliament. The ftatute

+ S 5 W. & M. c. 8. enacts, that luch as apprehend a high-

wayman, and profecute him to conviction, hall receive a

reward of 40l. from the public; to be paid to them (or, if

killed in the endeavour to take him, their executors) by the [295 ]

sheriff of the county; befides the horfe, furniture, arms,

money, and other goods taken upon the perfon of fuch rob-

ber; with a refervation of the right of any perfon from

whom the fame may have been ftolen: to which the ftatute

and 15 Geoll. c.28. perions apprehending and convicting

thall (in cafe the offence be treafon or felony) receive a re-
ward of forty pounds; or ten pounds, if it only amount tò
counterfeiting the copper coin. By fatute 10 & 11 W. II.

c. 23. any perfon apprehending and profecuting to conviction

* 2 Hal. P. C. 100- 104.

a felon

WrONGS.

8 Geo. II. c. I6. luperadds 10l. to be paid by the hundred

igdemnified by luch taking. By ftatutes 6 & 7 W. III. c. 17.

any offender againft thole ftatutes, reipecting the coinage,

~ Mod. Un. Hit. vi. 383. vi. Is6. y 1 Hawk. P. C. 75.

Bb 3
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a felon guilty of burglary, houfe-breaking, horfe-ltealing, or

private larciny to the value of 5s. from any hop, warehoufe,

offices. And by ftatute 5 Aun. c. 31. any perfon fo appre-.
hending and profecuting a burglar, or felonious houfe-
breaker, (or, if killed in the attempt, his executors,) fhall be
entitled to a reward of 401." (2) By ftatute 6 Geo. I. c. 23.
perfons difcovering, apprehending, and profecuting to con-
viction, any perion taking reward for helping others to their
folen goods, thall be entitled to forty pounds. By ftatute
14 Geo. II. c. 6. explained by 15 Geo. II. c. 34. any perfon
apprehending and profecuting to conviction fuch as fteal, or
kill with an intent to fteal, any heep or other cattle fpecified
in the latter of the faid acts, fhall for every fuch conviction
receive a reward of ten pounds. Laftly, by ftatute 16 Geo. II.

ing, and convicting felons and others being found at large
during the term for which they are ordered to be tranfported,
hall receive a reward of twenty pounds.

6 & 7 W. III. c. 1% and 5 Ann. c. 31. the county-palatine of Durham, by
(together with 3 Geo. I. c. Is. § 4.,
which directs the method. uf reim-

(2) If any perfon apprehends and profecutes to conviction any
of the felons defcribed by the 10 8 1r W. III, c. 23. and the
5 Ann. c. 31. he hall be entitled to a certificate from the judge,
which will exempt him from all parith offices in the parith in which
the felony was committed. And before it is ufed for that pur-

pole it may be affigned, that is, fold once, and the affignee or

buyer hall be privileged to the fame exemption from it. This

certificate of exemption, or Tyburn ticket, as it is fometimes called,

is the only reward given to the profecutors of horle-ftealers, and

of felons, who fteal to the value of 5s. privately from hops, ware-

houles, coach-houfes, and fables, but in many parilhes it is of
greater value than the reward of 40l.

Book IV

coach-houfe, or itable, fhall be excufed from all parith:

c. 15- and 8 Geo. III. c. 15- perfons difcovering, apprehend-

¿ T'he ftatutes 4 & 5 W. & M. c.8. burling the theriffs) are exiended to

far, 14 Geo. Ill. c. 46.
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CHAPTER THE TWENTY-SECOND.

oF COMMITMENT AND BAIL.

WHEN a delinquent is arrefted by any of the means
mentioned in the preceding chapter, he ought regu-

larly to be carried before a juftice of the peace: and how he

is there to be treated, I thall next fhew, under the fecond
head, of commitment and bail.

THe juitice before whom fuch priloner is brought, is
bound immediately to examine the circumftances of the
crime alleged: and to this end by ftatute 2 & 3 Ph. & M.
c. 1o. he is to take in writing the examination of fuch pri-
foner, and the information of thofe who bring him: which,
Mr. Mambard oblervesa, was the hrit warrant given for the
examination of a felon in the Englith law. For, at the com-

not to be wrung out of himfelf, but rather to be difcovered

by other means, and other men. If upon this inquiry it

manifeftly appears, that either no fuch crime was commitred,

or that the fufpicion entertained of the prifoner was wholly

groundlefs, in fuch cafes only it is lawful totally to difcharge

him. Otherwife he muft either be committed to prifon, or

give bail: that is, put in fecurities for his appearance, to

aniwer the charge againft him. This commitment therefore

being only for fafe cultody, wherever bail will anfver the
fame intention, it ought to be taken; as in moft of the in-
ferior crimes: but in felonies, and other offences of a capi-

tal

Ch. 22.

mon law; nemo tenebatur prodere feiplum: and his fault was

• Eirenarch. b.a. c.7. See pag-357.
Bb 4
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tal nature, no bail can be a fecurity equivalent to the actual

cultody of the perfon. For what is there that a man may

not be induced to forfeit, to fave his own life? and what fa-

tisfaction or indemnity is it to the public, to feize the effects

of them who have bailed a murderer, if the murderer himfelf

be fuffered to efcape with impunity? Upon a principle fimilar

to which the Athenian magiftrates, when they took a folemn

oath, never to keep a citizen in bonds that could give three

fureties of the fame quality with himfelf, did it with an ex-

ception to fuch as had embezzled the public money, or been

guilty of treafonable practices. What the nature of bail is,

hath been hewn in the preceding book', viz. a delivery of

bailment, of a perfon to his fureties, upon their giving, (to-
gether with himfelf,) fufficient fecurity for his appearance :
he being fuppofed to continue in their friendly cultody, in-
ftead of going to gaol. In civil cafes we have feen that every
defendant is bailable; but in criminal matters it is otherwife.
Let us therefore inquire in what cales the party accufed,
ought or ought not to be admitted to bail.

AND, firit, to refufe or delay to bail any perfon bailable,

is an offence againft the liberty of the fubject, in any magif.

trate by the common lawd, as well as by the ftatute Weftm. 1.

And, left the intention of the law hould be fruftrated by
the juftices requiring bail to a greater amount than the na-
ture of the cafe demands, it is exprefsly declared by ftatute
1 W. & M. ft. 2. c. I. that excefive bail ought not to be
required; though what bail fhould be called exceflive, muft
be left to the courts, on confidering the circumftances of the
cafe, to determine. And, on the other hand, if the magif
trate takes infufficient bail, he is liable to be fined, if the
criminal doth not appear. Bail may be taken either in
court, or in fome particular cales by the heriff, coroner, or

peace. Regularly, in all offences either againft the common

Book IV.

3 Edw. I. c. 15. and the habeas corpus act, 3r Car. II. c. 2.

other magiftrate: but moft ufually by the juitices of the

• Pott. Antiq. b. I. c. 18. d 2 Hawk. P. C. 90.
c Sce Vol. Ill. pag. 290. • Ibid. 89.

Jaw
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law or act of parliament, that are below felony, the offender

ought to be admitted to bail, unleis it be prohibited by fome
¡pecial act of parliaments. In order, therefore, more pre-
cifely to alcertain what offences are bailable,

LEt us next fee, who may not be admitted to bail, or

what offences are not bailable. And here I fhail not confider

any one of thole cales in which bail is oufted by ftatute,

from prifoners convicted of particular offences: for then fuch

imprifonment without bail is part of their fentence and pu-

nithment. But, where the imprifonment is only for fafe

cultody before the conviction, and not for punifhment after-
wards, in fuch cales bail is oufted or taken away, wherever
the offence is of a very enormous nature: for then the pub-
lic is entitled to demand nothing lefs than the higheft fecu-
rity that can be given, viz. the body of the accufed; in
order to infure that jultice thould be done upon him, if guilty.
Such perfons therefore, as the author of the mirror obferves 5,
have no other fureties but the four walls of the prifon. By
the antient common law, before" and fince the conqueft,
all felonies were bailable, till murder was excepted by fta-
tute: fo that perfons might be admitted to bail before con-

riction almoft in every cafe. But the ftatute Weftm. 1.
3 Edw. I. c. 15. takes away the power of bailing in treafon,

and in divers inftances of felony. The ftatutes 23 Hen. VI.

c.g. and I & 2 Ph. & Mar. c. 13. give farther regulations

in this matter; and upon the whole we may collect*, that

no jultice of the peace can bail, 1. Upon an accufation of

trealon: not, 2. Of murder: nor, 3. In cale of man-

flaughter, if the prifoner be clearly the flayer, and not barely

fufpected to be lo; or if any indictment be found againft

him: nor, 4. Such as, being committed for felony, have

broken prifon; becaufe it not only carries a prefumption of

guilt, but is alfo fuperadding one felony to another: 5. Per-

4 2 Hal. P.C. 127. acsufatus per plegios dimilti, practergeans

# c.2.§24. in placito de bomicidio, ubi ad terrorem

• 2 init. 189. aliter fatutum ef. (Glanv. l.I4. c.I.)

¿ In omnidas placisis de felonia folet * 2 Init. 186. 2 Hal. P. C. 129.
fons
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fons outlawed: 6. Such as have abjured the realm: 7 Ap-

[299 ] provers, of whom we fhall fpeak in a fubfequent chapter,

and perfons by them accufed: 8. Perfons taken with the

mainour, or in the fact of felony: 9. Perfons charged with

arfon: 10. Excommunicated perfons, taken by writ de ex-

communicato capiendo: all which are clearly not admilible to

bail by the juftices. Others are of a dubious nature; as,

11. Thieves openly defamed and known: 12. Perfons charged

with other felonies, or manifeft and enormous offences, nor

being of good fame: and 13. Acceffories to felony, that
labour under the fame want of reputation. Thefe feem to
be in the difcretion of the juftices, whether bailable or not.
The laft clafs are fuch as muft be bailed upon offering fuffi-
cient furety; as, 14. Perfons of good fame, charged with a
bare fufpicion of manflaughter, or other inferior homicide ;
15. Such perfons, being charged with petit larceny, or any

felony not before fpecified: or, 16. With being acceflory to

any felony. Lally, it is agreed that the court' of king's

bench (or any judge " thereof in time of vacation) may bail

for any crime whatfoever, be it trealon", murder', or any

other. offence, according to the circumftance of the cafe.

And herein the wifdom of the law is very manifeft. To

allow bail to be taken commonly for fuch enormous crimes,

would greatly tend to elude the public juftice: and yet there

are cafes, though they rarely happen, in which it would be

hard and unjult to confine a man in prifon, though accufed

even of the greateft offence. The law has therefore provided

one court, and only one, which has a difcretionary power of
bailing in any cafe: except only, even to this high juridic-
tion, and of courfe to all inferior ones, fuch perfons as are

1 = Inft. 180. Latch. I2. Vaugh, treafon by any of the queen's priy
157. Comb. III. 298. I Comyns council. (I Anderf. 298.)
Dig. 495-

" In the reign of queen Ilizabeth Scienduns tamer quod, in too placito, ros
it was the unanimous opinion of the folet accufatus per plegios dimitti, nife ex

judges, that no court could bail upon regice patefiatis beneficio. (Ibid. c. 3-)

a commitment, for a charge of high

committed

BooK IV.

• In oesnibus placitis de felonia folst
• Skin. 683. Salk. 105. Stra, 9a1, accufatus per plegios dimitti, practerquame

I Comyus Dig- 427. in placito de bomicidio. (Glan. 1. I 4. 6.1.)
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committed by either houfe of parliament, lo long as the fef-

fion lafts: or fuch as are committed for contempts by any of [300 ]

the king's fuperior courts of juftice ?.

Upon the whole, if the offence be not bailable, or the

party cannot find bail, he is to be committed to the county

gaol by the mittimus of the jultice, or warrant under his hand

and feal, containing the caufe of his commitment: there to

abide till delivered by due courfe of law 9. But this impri-

fonment, as has been faid, is only for fafe cultody, and

not for punihment: therefore in his dubious interval be-

tween the commitment and trial, a prifoner ought to be ufed

with the utmoft humanity; and neither be loaded with need-

lefs fetters, or fubjected to other hardhips than fuch as are

abfolutely requifite for the purpole of confinement only;

though what are fo requifite, muft too often be left to the

difcretion of the gaolers; who are frequently a mercilefs race

againft any tender fenfation. Yet the law (as formerly held)
would not juftify them in fettering a prifoner, unlefs where
he was unruly, or had attempted to efcape": this being the
humane language of our antient lawgivers s, "cutodes poenani

1. 2 Hal. P. C. 122.

WrONGS.

of men, and, by being converfant in {cenes of mifery, fteeled

"fibi commifforum non augeant, nec eos torqueant; fed omni
"faevitia remota, pietateque adhibita, judicia debite exequan-
"lur?"

• Staundf. P. C. 73-b. = 2 Inft. 381. 3 Inft. 34.
• Flet. 4, 1. c. 26.
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CHAPTER THE TWENTY-THIRD.

OF THE SEVERAL MODES oF PROSE
CUTION.

THE next ftep towards the punithment of offenders istheir profecution, or the manner of their formal ac-
cufation. And this is either upon a previous finding of the
fact by an inqueft or grand jury; or without fuch previous

finding. The former way is either by prefentment of in-

I. A PRESENTMENT, generally taken, is a very compre-

henfive term; including not only prefentments properly fo

called, but alfo inquiftions of office, and indictments by a

grand jury. A prefentment, properly fpeaking, is the notice

taken by a grand jury of any offence from their own know-
ledge or obfervationa, without any bill of indictment laid
before them at the fuit of the king. As the prefentment of
a nuifance, a libel, and the like; upon which the officer of
the court muft afterwards frame an indictment', before the
party prelented can be put to anfwer it. An inquintion of
office is the act of a jury fummoned by the proper officer to
inquire of matters relating to the crown, upon evidence laid
before them. Some of thefe are in themfelves convictions,
and cannot afterwards be traverfed or denied; and therefore

the inqueft, or jury, ought to hear all that can be alleged

on both fides. Of this nature are all inquilitions of felo

de fe; of flight in perfons acculed of felony; of deodands,

and

Book IV.

diciment.

• Lamb. Eirenarcb, 6.4. 6.5.
• 2 Inft. 739.
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and the like; and prefentments of petty offences in the

theriff's tourn or court-leet, whereupon the prefiding officer

may fet a fine. Other inquilitions may be afterwards tra-

verfed and examined; as particularly the coroner's inquifi-

tion of the death of a man, when it finds any one guilty of L 302 ]
homicide: for in fuch cafes the offender fo prefented mult
be arraigned upon this inquiftion, and may difpute the truth
of it; which brings it to a kind of indictment, the moft ufual
and effectual means of profecution, and into which we will
therefore inquire a little more minutely.

II. AN indictment is a written accufation of one or more
perfons of a crime or mildemeinor, preferred to, and pre-
fented upon oath by, a grand jury. To this end the heriff
of every county is bound to return to every lettion of the
peace, and every commilion of oger and terminer, and of ge-
neral gaol-delivery, twenty-four good and lawful men of the

county, fome out of every hundred, to inquire, prefent, do,

and execute all thofe things, which on the part of our lord

the king thall then and there be commanded them" They

ought to be freeholders, but to what amount is uncertaine :

which feems to be cafus omifus, and as proper to be fupplied
by the legillature as the qualifications of the petit jury which
svere formerly equally vague and uncertain, but are now
fettled by feveral acts of parliament. However, they are
ufually gentlemen of the beft figure in the county. As many
as appear upon this panel are worn upon the grand jury, to

the amount of twelve at the leaft, and not more than twenty-

three; that twelve may be a majority. Which number, as

well as the conftitution itfelf, we find exactly deferibed, fo

"fare, nec aliquem noxium celare." In the time of king

Richard the firft (according to Hoveden) the procels of.
electing the grand jury ordained by that prince, was as fol-

* See Appendix, § 1.

early as the laws of king Ethelred'. « Exeant feniores duo-.

« decim thani, et praefectus cum eis, et jurent fuper fanctuarium

" quod eis in manus datur, quod nolint ullum innocentem accu-

• Ibid. 155.
• 2 Hal. P. C. 154. & Wilk. LL. Angl. Sax. XI%.

lows:
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lows: four knights were to be taken from the county at

large, who chofe two more out of every hundred; which

two affociated to themfelves ten other principal freemen, and

thofe twelve were to anfwer concerning all particulars re-

lating to their own diffrict. This number was probably

found too large and inconvenient; but the traces of this in-

[ 3°3 ] titution ftill remain in that fome of the jury muft be fun-

moned out of every hundred. 'This grand jury are previoully

inftructed in the articles of their inquiry, by a charge from

the judge who prefides upon the bench.. They then with-

draw, to fit and receive indictments, which are preferred to

them in the name of the king, but at the fuit of any private

profecutor; and they are only to hear evidence on behalf of

the profecution: for the finding of an indictment is only in

the nature of an inquiry or accufation, which is afterwards
to be tried and determined; and the grand jury are only to
inquire upon their oaths, whether there be fufficient caufe

to call upon the party to anfwer it. A grand jury, however,

ought to be thoroughly perfuaded of the truth of an indict-

ment fo far as their evidence goes; and not to reft fatisfied

merely with remote probabilities: a doctrine that might be

The grand jury are fworn to inquire, only for the body

of the county, pro corpore comitatus; and therefore they can-

not regularly inquire of a fact done out of that county for

8 State Trials, IV. 183-

(x) Upon an indictment for high treafon againft the carl of

Shaftelbury in the year 1681, the evidence was given in public

before the grand jury at the Old Bailey and the gentlemen of the

jury exprefling fome doubts with regard to the legality of the pro-

ceeding, Lord C. J. Pemberton and C.J. North both declared that

it had always been the practice to examire the witnefles publicly

before the grand jury, whenever it had been requeited by thofe

who profecuted for the king. 3 Harg. St. Tr. 417. But I appre-

hend this is the laft inftance of fuch a procedure.

The grand jury ought never to be affited by the depofitions

taken before the magiftrate, except where thele depofitions could

be read in evidence to the potty jury. Denly's cafe, Leach, 580.

Book IV.

applied to very opprefive purpofes 3 (1).

which
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which they are fworn, unlefs particularly enabled by an act of
parliament. And to fo high a nicety was this matter antiently
carried, that where a man was wounded in one county, and
died in another, the offender was at common law indict-
able in neither, becaule no complete act of felony was done
in'any one of them: but by ftatute 2 & 3' Edw. VI. c. 24.
he is now indictable in the county where the party died.

be in England, and the death upon the fea or out of England;
or, vice verfâ; the offenders and their acceflories may be
indicted in the county where either the death, poifoning, or
ftroke hall happen. And fo in fome other cafes: as parti-
cularly, where treafon is committed out of the realm, it
may be inquired of in any county within the realm, as the

of the current coin, together with all manner of felons and [' 304 ]

firmed and explained by 34 & 35 Hen. VIlI. c. 26. § 75,

76.) be indicted and tried for thofe offences, if committed in

any part l of Wales, before the juftices of gaol-delivery and

of the peace in the next adjoining county of England, where

the king's writ runneth: that is, at prefent in the county

of Hereford or Salop; and not, as it fhould feem, in the

county of Chefter or Monmouth: the one being a county-

palatine where the king's writ did not run, and the other a

part of Wales, in 26 Hen. VIII. Murders alfo, whether

committed in England or in foreign partsk, may by virtue

of the ftatute 33 Hen. VIII. c. 23. be inquired of and tried

by the king's fpecial commillion in any fhire or place in the

kingdom. By ftatute 10 & 11 W. III. c. 25. all robberies

and other capital crimes, committed in Newfoundland, may

be inquired of and tried in any county in England. Offences

againft the black act, 9 Geo. I. C. 22., may be inquired of

and tried in any county in England, at the option of the

*. Stra- 533- 8 Mod. 134. * Ely's cafe, at the Old Bailey, Der.

i See Hardr. 66. 1720.- Roache's cafe, Dec: 1775.

Ch. 23. WRONGS.

And, by ftatute 2 Geo. II. c. 21., if the ftroke or poifoning

king fhall direct, in purfuance of ftatutes 26 Hen. VIII.

c. 13., 33 Hen. VIII. c. 23-, 35 Hen. VIII. c. 2., and 5 8 6.

Edw. VI. c. 11. And counterfeiters, wathers, or minifhers

their accelfories, may by ftatute 26 Hen. VIII. c.G. (con-

profecutor,
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profecutor'. So felonies in deftroying turnpikes, or works

upon navigable rivers, erected by authority of parliament,

be inquired of and tried in any adjacent county. By ftatute

diftreis or wrecked, or breaking any fhip contrary to 12 Ann.
ft. 2. c. 18.", may be profecuted either in the county where

the fact is committed, or in any county next adjoining; and,

if committed in Wales, then in the next adjoining Englif
county: by which is undertood to be meant fuch Englith
county as by the ftatute 26 Hen. VIII. above-mentioned,
had before a concurrent jurifdiction with the great feffions
of felonies committed in Wales*. Felonies committed out

[305 ]of the realm, in burning or deltroying the king's fhips, ma-

inquired of and tried in any county of England, or in the
place where the offence is committed. By ftatute 13 Geo. If.
c. 63. mifdemefiors committed in India may be tried upon
informations or indictments in the court of king's bench in
England; and a mode is marked out for examining wit-

the court. But in general, all offences mult be inquired into
as well as tried in the county where the fact is committed.
Yet if larciny be committed in one county, and the goods
carried into another, the offender may be indicted in either;
for the offence is complete in both". Or he may be indicted

in England for larciny in Scotland, and carrying the goods

with him into England, or vice verfa; or for receiving in one

part of the united kingdom goods that have been ftolen in

another?. But for robbery, burglary, and the like, he can only

be indicted where the fact was actuallycommitted; for though

" So held by all the judges, H. 11 Sey. It was moved in arreit of judg-

Geo. Ill, in the cafe of Richard Mortis ment, that Chefter and not Salop
on a cafe referred from the Old Bailey, was the next adjoining Englift coun-

In See page 245. sy. But all the judges (in Mich.
the profecution to

1774, Parry and Roberts were con- be regular.
victed of plundering a veffel which
was wrecked on lic coaft of Angle-

the

Book IV.

may, by ftatutes 8 Geo. II. c. 20. and 13 Geo. III. c. 84.,

26 Geo. II. c. Ig. plundering or ftealing from any veffel in.

gazines, or ftores, may by ftatute 12 Geo. Ill. c. 24. be

neffes by commillion, and tranfmitting their depofitions to

• At Shrewtury fummer allizes, 15 Geo, IlL) held

• 1 Hal. P. C. 507.
P Stat, 13 Gec. 111. r. 31.

15
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the carrying away and keeping of the goods is a continuation

of the original taking, and is therefore larciny in the fecond

county, yet it is not a robbery or burglary in that jurif-

diêtion. And if a perfon be indiated in one county for larciny

of goods originally taken in another, and be thereof con-

victed or ftands mute, he hall not be admitted to his clergy ;

provided the original taking be attended with fuch circum-

ftances, as would have oufted him of his clergy by virtue of

any ftatute made previous to the year 1691 ° (2).

(2) The flatute 33 Hen. VIII. c. 23. did not extend to accel-
faries before the fact in the cafe of murder, nor to the crime of man-
flaughter, but by the 43 Geo. III. c. 113. §6. fuch acceffaries and
perfons indifted for manflaughter may be tried according to that
Itatute as if they had been exprefsly mentioned in it; and a perfon
indiêted under it for murder may be found guilty of manflaughter.

But to try a perfon for murder in any county in which it has not
been committed, there muft not only be a fpecial commiftion,
but the perfon tried muft have been previoufly examined before
three at the leaft of his majefty's privy council. 33 Hen. VIll.
c. 23. Lieutenant-Colonel Jofeph Wall was tried at the Old Bailey,

Jan. 13th, 1802, under this ftatute, for a murder, by a cruel punith-

ment, committed twenty years before at Goree, in Africa. He

was convicted and executed.

By the 24th Geo. III. c. 25. all Britith fubjects holding offices

under his majefty, or the Eat India company, may be brought to

in the Ealt Indies upon an information moved in, and granted, by

the court of king's bench, or exhibited by the attorney-general,

or the Eaft India company. And fuch information may be tried

by a fpecial commilion, in which the commiflioners fhall be three

judges, one from each of the courts at Weitminiter, tour peers, and

irs members of the houfe of commons, who are to be appointed
according to the fpecial directions of the ftatute. T'hefe commif-
fioners have power to proceed, and to pronounce judgment ac-
cording to the common law of England, and alfo to declare the
party convicted incapable of ferving the Eaft India company ; and

fuch proceedings and judgment thall be final, and hall not be
queltioned in any other court.

Ch. 23• WrONOS.

a Stat, 25 Hen. VIII. c. 3. 3 W. & M. c.g.

condign punifhment forextortion and othermifdemeanours committed

VoL. IV. C :
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WHeN the grand jury have heard the evidence, if they

think it a groundlefs accufation, they ufed formerly to en-

dorfe on the back of the bill, " ignoramus;" or, we know

nothing of it; intimating, that though the facts might pof-

fibly be true, that truth did not appear to them: but now,
they affert in Englith, more abfolutely, ' not a true bill;" or,
(which is the better way) not found;" and then the party
is ditcharged without farther anfwer. But a frefh bill may
afterwards be preferred to a fubfequent grand jury. If they

are fatisfied of the truth of the accufation, they then endorfe
[306 ] upon it, « a true bill;" antiently, " billa vera." The in-

By the 11 & 12 Geo. III. c. 12. governors and commanders in

chief might be profecuted and punilhed by the court of king's

bench, or by a fpecial commillion in England, for acts of oppref-
fion or crimes committed in colonies and plantations beyondthe

And by the 42 Geo. III. c. 85. it is enacted, that if any perfon
whatever employed in the fervice of his majefty, in any civil or
military capacity whatever, hall commit any crime or offence in the
execution of his office, he may be tried for it in England upon an

indiêtment, or upon an information exhibited by the attorney-

general; and fuch mifdemeanour may be charged to have been

committed in the county of Middlefex; and befides the punilhment

by the common law for fuch mifdemeanour, the court of king's

bench at their difcretion may adjudge the party convited to be

incapable of ferving his majefty or of holding any public employ.

ment. The ftatute then directs how evidence may be obtained

abroad, either to fupport the profecution, or the defence of the

party profecuted.

By the 44 Geo. III. c. 92. an offender may be indicted in any

one part of the United Kingdom for larciny committed in any

other part, if he has carried the tolen money, cattle, or goods

into that part in which he is indicted, and he may be indicted for

receiving folen goods, knowing them to have been ftolen in that

part of the United King lom in which he receives them, though
they have been ftolen in another part.

By i Jac. I. c. 11. a perfon charged with polygamy may be tried
either in the county where the offence was committed, or where
the oftender was apprehended.

feas.

dictment
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dictment is then faid to be found, and the party ftands in-
dicted. But to find a bill there muft at leaft twelve of the
jury agree: for fo tender is the law of England of the lives
of the fubjects, that no man can be convicted at the fuit of
the king of any capital offence, unlefs by the unanimous voice
of twenty-four of his equals and neighbours: that is, by
twelve at leaft of the grand jury, in the firft place, affenting
to the accufation; and afterwards, by the whole petit jury,
of twelve more, finding him guilty upon his trial. But if
twelve of the grand jury affent, it is a good prefentment,
though fome of the reft difagree. And the indictment,
when fo found, is publicly delivered into court.

INDICTMeNTs muft have a precife and fufficient certainty.

By ftatute 1 Hen. V. c. 5- all indictments muft fet forth the

chriftian name, firname, and addition of the fate, and degree,
myftery, town, or place, and the county of the offender: and
all this to identify his perfon. The time, and place, are alfo
to be afcertained by naming the day, and townhip, in which
the fact was committed : though a miltake in thefe points is
in general not held to be material, provided the time be laid
previous to the finding of the indictment, and the place to be
within the juridiction of the court; unlefs where the place
is laid, not merely as a venue, but as part of the defcription

•of the facts. But fometimes the time may be very material,
where there is any fituation in point of time affigned for the

profecution of offenders: as by the ftatute y Will. III. c. 3•

which enacts, that no profecution fhall be had for any of the

nation defigned or attempted on the perfon of the king,)

unlefs the bill of indictment be found within three years

after the offence committed*: and, in cafe of murder, the

time of the death mult be laid within a year and a day after

the mortal ftroke was given. The offence itfelf muft alfo be

fet forth with clearnefs and certainty; and in fome crimes

particular words of art muft be ufed, which are fo appropri-

ated by the law to exprefs the precife idea which it entertains

of

30б

trealons or mifprifions therein mentioned, (except an aflaffi-

• 2 HaL, P. C. 16I. s 2 Hawk. P. C. 435. " Fort. 249.
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of the offence, that no other words, however lynonymous they

may feem, are capable of doing it. Thus, in treafon, the facts

muft be laid to be done, "treafonably and againft his alle-

« debitum:" elfe the indictment is void. In indictments fer
murder, it is neceffary to fay that the party indicted " mur-
" dered," not " killed," or" flew," the other ; which till the

In all indictments for felonies, the adverb" felonioufly," "f:-
" lonice," muft be ufed; and for burglaries alfo," burglariter,;

intent. In rapes, the word " rapuit," or & ravifhed," i

order to render the crime certain. So in larcinies alfo, the

" away," are neceffary to every indictment; for thefe only

can exprefs the very offence. Alfo in indictments for mur-

der, the length and depth of the wound hould in general be

exprefled, in order that it may appear to the court to have

been of a mortal nature: but if it goes through the body,
then its dimenfions are immaterial, for that is apparently
fufficient to have been the caufe of the death. Allo, where
a limb, or the like, is abfolutely cut off, there fuch defcrip-
tion is impoffible". Laftly, in indictments, the walne of the
thing, which is the fubject or inftrument of the offence,

this is neceffary, that it may appear whether it be grand or
petit larciny; and whether entitled or not to the benefit of
clergy; in homicide of all forts it is neceffary; as the sea-
pon with which it is committed is forfeited to the king as a

The remaining methods of profecution are without any
previous finding by a jury, to fix the authoritative ftamp of
verifimilitude upon the accufation. One of thefe by the
common law, was when a thief was taken with the mainour,

BooK IV.

" giance;" antiently, "proditorie et contra ligeantiae fuce

late ftatute was expreffed in Latin by the word & murdrauit'"

or in Englifi, " burglarioully:" and ail thefe to afcertain the

neceflary, and muit not be exprefied by any periphrafis; in

words " felunice cepit et afportavit, felonioully took and carried

mult fometimes be exprefled. In indictments for larcinies

deodand.

* See Nol, HIS. pag- 321. " 5 Rep. 122.

II that
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that is, with the thing ftolen upon him in mani. For he

might, when fo detected flagrante delicto, be brought into

court, arraigned, and tried, without indictment: as by the
Danith law he might be taken and hanged upon the fpot, [ 308 ]
without accufation or trial". But this proceeding was taken
away by feveral ftatutes in the reign of Edward the third
though in Scotland a fimilar proces remains to this days.
So that the only fpecies of proceeding at the fuit of the
king, without a previous indictment or prefentment by a
grand jury, now feems to be that of information.

III. InForMatIons are of two forts; firft, thofe which

are partly at the fuit of the king, and partly at that of a fub-

ject: and fecondly, fuch as are only in the name of the king.

The former are ufually brought upon penal itatutes, which

infliat a penalty upon conviction of the offender, one part to

the ufe of the king, and another to the ufe of the informer;

and are a fort of qui tam actions, (the nature of which was

explained in a former volume",) only carried on by a criminal

inftead of a civil procefs: upon which I thall therefore only

upon any penal ftatute, the fuit and benefit whereof are li-

mited in part to the king and in part to the profecutor, can

be brought by any common informer after one year is ex-

pired fince the commillion of the offence; nor on behalf of
the crown after the lapfe of two years longer; nor, where
the forfeiture is originally given only to the king, can fuch
profecution be had after the expiration of two years fron:
the commiftion of the offence.

The informations that are exhibited in the name of the

king alone, are alfo of two kinds: firft, thofe which are

truly and properly his own fuits, and filed ex officis by his

own immediate ofncer, the attorney-general; lecondly, thole

in which, though the king is the nominal profecutor, yet it

* 2 Hal. P.C. 148.

Ch. 23°

obferve, that by the itatute 31 Eliz. c.g. no profecution

~ Stiernk. de jure Sueen. 1.3.6.5- y Lord Kinis, 1. 331.
= See Vol. Ill. pag. 162.

C 6 3
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is at the relation of fome private perfon or common informer;

and they are filed by the king's coroner and attorney in the

court of king's bench, ufually called the mafter of the crown-

office, who is for this purpole the ftanding officer of the

public. The objects of the king's own profecutions, filed

ex officio by his own attorney-general, are properly fuch chor-

his government, or to moleft or affront him in the regular
difcharge of his royal functions. For offences fo high and
dangerous, in the punithment or prevention of which a mo-
ment's delay would be fatal, the law has given to the crown
the power of an immediate profecution, without waiting for
any previous application to any other tribunal: which power,
thus neceflary, not only to the eale and fafety, but even to the
very exitence of the executive magiftrate, was originally re-
ferved in the great plan of the Englith conftitution, wherein
provifion is wifelymade for the due prefervationof all it's parts.
The objects of the other fpecies of informations, filed by the
malter of the crown-office upon the complaint or relation of
a private fubject, are any grofs and notorious mildemeinors,
riots, batteries, libels, and other immoralities of an atrocious
kind", not peculiarly tending to difturb the government, (for
thofe are left to the care of the attorney-general,) but which,
on account of their magnitude or pernicious example, de-
ferve the moft public animadverfion. And when an inform-
ation is filed, either thus, or by the attorney-general ex
officio, it muft be tried by a petit jury of the county where the
offence arifes: after which, if the defendant be found guilty,
the court mult be reforted to for his punilhment (3).

= 2 Hawk. P. C. 260.

(3) If an information, or an indietment for a mifdemeanour re-
moved into the court of king's bench by certiorari, be not of fuch
importance as to be tried at the bar of the court, it is fent down
by writ of nife prius into the county where the crime is charged
to have been committed, and it is there tried either by a common
or a fpecial jury, like a record in a civil action; and if the de-

fendant

Book IV.

[ 309 ] mous mildemenors, as peculiarly tend to difturb or endanger
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THeRe can be no doubt but that this mode of profecu

tion by information, (or luggeition,) filed on record by the

king's attorney-general, or by his coroner or mafter of the

crown-ofice in the court of king's bench, is as antient as the

common law itfelf. For as the king was bound to pro-
lecute, or at leaft to lend the fanction of his name to a profe-

cutor, whenever the grand jury informed him upon their oaths

that there was a fufficient ground for inftituting a criminal
fuit: lo, when thefe his immediate officers were otherwife
fuficiently affured that a man had committed a grofs mif-
demefnor, either perfonally againft the king or his govern-
ment, or againft the public peace and good order, they were

• I. Show. 118.

fendant is found guilty, he muft afterwards receive judgment from

the court of king's bench. But where an indictment for treafon

or felony is remored by certiorari, the law upon the fubject feems

to be fully fated by Lord Hale in the two following fections.

" As to an inditment of felony or treafon removed out of the

" county by certiorari, and the party pleading, the record is fent

" down by nif prius to be tried; the judges of nif prius may

upon that record proceed to trial, and judgment, and execution,

"as if they were jultices of gaol-delivery by virtue of the ftatute

" But if there were any quetion upon that ftatute, yet the

« Itatute of 6 Hen. V III. cap. 6. which extends to all juftices and

" commillioners, as well of thofe of gaol-delivery and of the

" peace, enables the court of king's bench to fend to them the

" very record itfelf, and by a fpecial writ or mandate to command

* them to proceed to trial and judgment, upon fuch illue joined ;

" as they may command the juítices, before whom the indiet-

" ment was taken, to proceed to hear and determine the fame, if

« no fuch iffue were joined." See Sir Myles Stapleton's cafe,

If the treafon or felony is to be tried at nift prius under the

14 Hen. VI. c. I. then the court fends a tranfcript of the record,

and not the record itfelf. 2 Hal. P.C.3. 4 Go.74.

2 Р. G.41.

8 of 14, Hen. VI. cap. 1.

Raym. 376.

CCA at
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at liberty, without waiting for any farther intelligence, to

convey that information to the court of king's bench by a

[310 ] fuggeftion on record, and to carry on the profecution in his

majefty's name. But thefe informations (of every kind) are

only: for, whenever any capital offence is charged, the fame

law requires that the accufation be warranted by the oath of

twelve mer, before the party fhall be put to anfier it.

And, as to thofe offences, in which informations were al-

lowed as well as indictments, fo long as they were confined
to this high and refpectable juri(diction, and were carried on
in a legal and regular courfe in his majefty's court of king's
bench, the fubject had no reafon to complain. The fame
notice was given, the fame procefs was iffued, the fame pleas

were allowed, the fame trial by jury was had, the fame

judgment was given by the fame judges, as if the profecution
had originally been by indictment. But when the ftatute
3 Hen. VIl. c. I. had extended the jurifdiction of the court
of flar-chamber, the members of which were the fole judges
of the law, the fact, and the penalty; and when the ftatute
II Hen. VII. c. 3. had permitted informations to be brought
by any informer upon any penal ftatute, not extending to
life or member, at the allizes or before the juftices of the
peace, who were to hear and determine the fame according
to their own difcretion; then it was, that the legal and or-
derly jurifdiction of the court of king's bench fell into difule
and oblivion, and Empfon and Dudley (the wicked inftru-
ments of king Henry VII.), by hunting out obfolete penal-
ties, and this tyrannical mode of profecution, with other op-
preflive devices", continually haralled the fubject and thame-
fully enriched the crown. The latter of thefe acts was foon
indeed repealed by ftatute 1 Hen. Vill. c. 6. but the court
of ftar-chamber continued in high vigour, and daily increaf-
ing its authority, for more than a century longer; till finally

• 1 And. $57.

confined by the conftitutional law to mere mifdemefnors

abolithed by ftatute 16 Car. I. c. 10.

UPON
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Upon this diffolution the old common law authority of

the court of king's bench, as the cuftos morum of the nation,

being found neceffary to refide fomewhere for the peace and

good government of the kingdom, was again revived in

practice". And it is obfervable, that in the fame act of [ 311]

parliament which abolithed the court of ftar-chamber, a con-
viction by information is exprefsly reckoned up, as one of

the legal modes of conviction of fuch perfons as fhould

offend a third time againft the provifions of that ftatute. It

is true, fir Matthew Hale, who prefided in this court foon

after the time of fuch revival, is faid & to have been no friend

to this method of profecution: and, if fo, the reafon of fuch

his dilike was probably the ill ufe which the mafter of the
crown-office then made of his authority, by permitting the
fubject to be harafled with vexatious informations, when-
ever applied to by any malicious or revengeful profecutor;
rather than his doubt of their legality, or propriety upon

urgent occafions. For the power of filing informations,

without any controul, then refided in the breaft of the mafter :

and, being filed in the name of the king, they fubjected the

profecutor to no colts, though on trial they proved to be

groundlefs. This opprefive ufe of them, in the times pre-

ceding the revolution, occafoned a fruggle, foon after the
accelion of king William', to procure a declaration of their
illegality by the judgment of the court of king's bench. But
fr John Holt, who then prefided there, and all the judges,
were clearly of opinion, that. this proceeding was grounded

on the common law, and could not be then impeached.

And, in a few years afterwards, a more temperate remedy
was applied in parliament, by ftatute 4 & 5 W. & M. c. 18.
which enacts, that the clerk of the crown fhall not file any
information without exprefs direction from the court of king's
bench; and that every profecutor, permitted to promote

8 5 Mod. 400.
• Styl. Rep. 217-245. Styl. pract. ^ 1 Saund. 301. 1 Sid. 174.

Reg. tit. Information, pag. 187. (edit.
1657-) 2 Sid. 71. 1 Sid. 152.

§ Stat, 16 Car. I. c. 10.§ 6.
fuch

* 5 Mod. 464.

i M. I TV. & M. 5 Mod. 459. Comb.
IdI. Far. 36J, I Show. 106.
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fuch information, hall give fecurity by a recognizance of
twenty pounds (which now feems to be too fmall a fum) to
profecute the fame with effect; and to pay cofts to the de-
fendant, in cafe he be acquitted thereon, unlefs the judge,
who tries the information, fhall certify there was reafonable
caufe for filing it; and, at all events, to pay cofts, unlefs

L. 312 ] the information hall be tried within a year after iffue joined.
But there is a provifo in this act, that it hall not extend to

any other informations than thofe which are exhibited by

the mafter of the crown office: and, confequently, inform-

ations at the king's own fuit, filed by his attorney-general, are
no way refrained thereby.

TheRe is one fpecies of informations, ftill farther regu-

lated by ftatute 9 Ann. c. 20. viz. thofe in the nature of a

writ of quo warranto; which was thewn, in the preceding

volumek, to be a remedy given to the crown againft fuch as
had ufurped or intruded into any office or franchife. The

modern information tends to the lame purpofe as the antient

writ, being generally made ufe of to try the civil rights of

fuch franchifes; though it is commenced in the fame manner

as other informations are, by leave of the court, or at the will

of the attorney-general: being properly a criminal profecu-

tion, in order to fine the defendant for his ufurpation, as well

as to ouft him from his office; yet ufually confidered at pre-

fent as merely a civil proceeding (4).

These are all the methods of profecution at the fuit of the

king. There yet remains another, which is merely at the

fuit of the fubject, and is called an appeal.

(4) Becaufe an information in the nature of a quo warranto is
confidered merely as a civil proceeding, the court of king's bench
will grant a new trial, though the verdict fhould have been given
to the defendant. 2T. R. 484.

31I Book IV.

* See Vol. III. p. 262.

IV. AN
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IV. AN appeal, in the fenfe wherein it is here ufed, does

not fignify any complaint to a fuperior court of an injuftice

done by an inferior one, which is the general ule of the word ;

but it here means an original fuit, at the time of it's firft com-
mencement'. An appeal therefore, when fpoken of as a
criminal profecution, denotes an accufation by a private fub-
ject againft another, for fome heinous crime; demanding
punifhment on account of the particular injury fuffered,
rather than for the offence againft the public. As this method

of profecution is ftill in force, I cannot omit to mention it :

but as it is very little in ufe, on account of the great nicety

required in conducting it, I fhall treat of it very briefly; re- [313 ]

ferring the tudent for more particulars to other more volu-

minous compilations .

This private proces, for the punihment of public crimes,

had probably its original in thole times when a private pe-

cuniary fatisfaction, called a weregild, was conftantly paid to

the party injured, or his relations, to expiate enormous of-
fences. This was a cultom derived to us, in common with
other northern nations", from our anceftors, the antient
Germans; among whom, according to Tacitus°, « luitur

the Irith Brehon law, in cafe of murder, the Brehon or
judge was uled to compound between the murderer and
the friends of the deceafed who profecuted him, by caufing

the malefactor to give unto them, or to the child or wife

of him that was flain, a recompence which they called an

criach%. And thus we find in our Saxon laws (particularly

It is derived from the French, P And in another place, (6.12.)

one; and not the verb neuter, which « tur. Pars mulétae regi vel civitati;

of " appeal" in Englith.
& Spenfer's State of Ireland, p. 1553.

Ch. 23.

" homicidium certo armentorum ac pecorum numero; recipitque
" fatisfactionem univerfa domus?" In the fame manner by

'appebler," the verb active, which fig- «Delicis, pro modo pocmarum, equorum

nifes to call upon, fummon, or challenge " pecorumque numere conviai muleran-

Agnifies the fame as the ordinary fenfe « pors ipf quivindicatur, elpropinguis
" ejus, exfoloitur."

* 2 Hawk. P.C. ch. 23.
*Stiernh. de jure Sueen, 1. 3. 6. 4. edit. Hughes.
? de MI. G. 6.21.

thofe
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eftablithed in progreflive order from the death of the ceorl or

peafant, up to that of the king himfelfs. And in the laws

of king Henry I.', we have an account of what other of-

fences were then redeemable by weregild, and what were

not fo". As therefore during the continuance of this cuftom,

[ 314] a procefs was certainly given, for recovering the weregild by

the party to whom it was due; it feems that, when thefe of-

fences by degrees grew no longer redeemable, the private

procefs was ftill continued, in order to infure the infliction

of punithment upon the oftender, though the party injured

was allowed no pecuniary compentation for the offencc.

But, though appeals were thus in the nature of profecu-

tions for fome atrocious injury committed more immediately

againft an individual, yet it alfo was antiently permitted, that

any fubject might appeal another fubject of high trealon,

either in the courts of common law", or in parliament, or
(for treafons committed beyond the feas) in the court of the

high conftable and marlhal. The cognizance of appeals in

the latter ftill continues in force; and fo late as 1031 there
Was 1 trial by battel awarded in the court of chivalry, on fuch

an appeal of ticafon*; but that in the firft was virtually abo-

So that the only appeals now in force, for things done within
the realm, are appeals of felony and mayhem.

profecuted by the officers of the go-
• The weregild of a ceorl was 266 vernment, as with us. It is the buff-

thryfmas, that of the king 30,000; nels of the nexe relations, and ther
each thryfma being equal to about a only, to revenge the laughter of their
thilling of our prefent money. The kinimen; and if they rather choofe
weregild uf a fubject was paid entirely (as they generaily do) to compound
to the relations of the party flain; but the matter for money, nothing more
that of the king was divided; one half is faid about it. (Lady M. W. MIon-
being paid to the public, the other in tague, lett. 12.)
the royal family.

* By Donald lord Rea againit David

BooK IV.

thofe of king Athelftan*) the feveral weregilds for homicide

lifhed y by lhe ftatutes § Edw. III. c.g. and 25 Edw. III.
c. 24., and in the fecond expresly by ftatute i Hen. IV. c. 14.

• judic. Civit, Lund. Wik. 71.

* Britt. c. 22.

1c. 2." In Turkcy this principle is Mill Raniley. (Rufhiv, vol. 2, past 2.1.112.)
currica to far, that evel murder is never ÷ 1 Hal. P. C, 349.
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An appeal of felony may be brought for crimes committed

either againft the parties themfelves, or their relations. The

crimes againft the parties themfelves are larciny, rape, and

arfon. And for thefe, as well as for mayhem, the perfons

inftitute this private procefs. The only crime againft one's

relation, for which an appeal can be brought, is that of killing
him, by either murder or manflaughter. But this cannot

be brought by every relation: but only by the wife for the

death of her hufband, or by the heir male for the death of
his anceftor; which heirlhip was alfo confirmed, by an or-
dinance of king Henry the firft, to the four neareft degrees of
blood. It is given to the wife on account of the lofs of her
hulband: therefore, if the marries again, before or pending
her appeal, it is loft and gone; or, if the marries after judg-
ment, the hall not demand execution. The heir, as was
faid, muft alfo be heir male, and fuch a one as was the next
heir by the courfe of the common law, at the time of the [395 ]
killing of the anceftor. But this rule has three exceptions :

I. If the perfon killed leaves an innocent wife, the only and
not the heir, fhall have the appeal: 2. If there be no wife,
and the heir be accufed of the murder, the perfon, who next
to him would have been heir male, thall bring the appeal:

3. If the wife kills her hufband, the heir may appeal her of

the death. And, by the ftatute of Gloucefter, 6 Edw. I.

c. g. all appeals of death muft be fued within a year and a

day after the completion of the felony by the death of the

party: which feems to be only declaratory of the old com-

mon law: for in the Gothic conftitutions we find the fame

THesE appeals may be brought previous to any indict-
ment: and if the appellee be acquitted thereon, he cannot

be

robbed, ravithed, maimed, or whofe houfes are burnt, may

" praefcriptio annalis, quae currit adverfus astorem, fi de homi-

« cida ei non confet intra annum a coede facta, nec quenquam
" interea arguat et accufet a."

? Mirr. c. 2. 8 ÷- a Stiernh. de jure Goth. 1. 3-c. 4a



be afterwards indicted for the fame offence. In like manner

as by the old Gothic conftitution, if any offender gained a

verdict in his favour, when profecuted by the party injured,

he was alfo underfood to he acquitted of any crown profe-

cution for the fame offenceb: but, on the contrary, if he

made his peace with the king, itill he might be profecuted
at the fuit of the party. And fo, with us, if a man be ac-
quitted on an indictment of murder, or found guilty, and.
pardoned by the king, ftill he ought not (in ftriêtnefs) to go
at large, but be imprifoned or let to bail till the year and day
be palt, by virtue of the ftatute 3 Hen. VIl. c. I. in order to
be forthcoming to anfwer any appeal for the fame felony,
not having as yet been punifhed for it, though, if he hath
been found guilty of manflaughter on an indictment, and
hath had the benefit of clergy, and fuffered the judgment of
the law, he cannot afterwards be appealed; for it is a maxim

this ftatute was made, it was not ufual to indict a man for
homicide within the time limited for appeals; which pro-
duced very great inconvenience, of which more hereafter.

[ 386] IF the appellee be acquitted, the appellor (by virtue of the

imprifonment, and pay a fine to the king, befides refi-
tution of damages to the party for the imprifonment and
infamy which he has fuftained: and, if the appellor be inca-

pable to make reftitution, his abettors fhall do it for him,
and alfo be liable to imprifontent. This provifion, as was
forefeen by the author of Fleta*, proved a great difcourage-
ment to appeals; fo that thenceforward they ceafed to be in
common ule.

If the appellee be found guilty he hall fuffer the fame

judgment, as if he had been convicted by indictment: but

" See page 335.

3'5 PUSLIC BooK IV.

in law, that « nemo bis punitur pro eodem delicto." Before

tatute of Weftm. 2. 13 Edw. I. c. 12.) thall fuffer one year's

• Stiern. de jure Gotb. Do I. 6. 5. $ 1.1,6.34, § 78.

witl:
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with this remarkable difference; that on an indictment,

which is at the fuit of the king, the king may pardon and
remit the execution; on an appeal, which is at the fuit of
a private fubject, to make an atonement for the private
wrong, the king can no more pardon it, than he can remit
the damages recovered on an action of battery". In like
manner as, while the weregild continued to be paid as a fine

for homicide, it could not be remitted by the king's autho-

rity And the antient ufage was, fo late as Henry the

fourth's time, that all the relations of the flain fhould drag

the appellee to the place of executions: a cuftom founded

upon that farage fpirit of family refentment, which prevailed

univerfally through Europe after the irruption of the northern

nations, and is peculiarly attended to in their leveral codes
of law; and which prevails even now among the wild and
untutored inhabitants of America: as if the finger of nature
had pointed it out to mankind, in their rude and unculti-
vated fateh. However, the punilhment of the offender
may be remitted and difcharged by the concurrence of all
parties interefted; and as the king by his pardon may fruf-

trate an indictment, fo the appellant by his releafe may dif-

charge an appeal'; ' nam quilibet poteft renunciare juri pro fe

« introducto (5)."

THEsE are the feveral methods of profecution inftituted

by the laws of England for the punihment of offences; of [ 317]

• 2 Hawk. P. C. 392.

(5) Some appeals of late years have been commenced, but not
profecuted with effect. 5 Burr. 2643. They have probably been

compromifed, as the chief object of an appeal in all times was to

compel the detendant to make a pecuniary compenlation. For

when the verdict in an appeal was given in favour of the appellant,

he might infift upon what terms he plealed as the ranfon of

the

зіб

^ Robertion, Cha. V. i. 45.

& LL. Edm. §3. 1 I Hal. P. C. 9.

• M. II Hen. IV. 12. 3 Inft. 13I.
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which that by indictment is the moft general. I hall there-

fore confine my fubfequent obfervations principally to this

method of profecution; remarking by the way the moft

material variations that may arife, from the method of pro-

ceeding by either information or appeal.

the defendant's life, or a commutation of the fentence. In an ap-

peal, in which the defendant was found guilty of manflaughter, it

was doubted whether the king could pardon the burning in the

hand, aud the defendant compounded with the appellant for 40

317

marks. 3 P. Wms.453.
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CHAPTER THE TWENTY-FOURTH.

or PROCESS UPON AN INDICTMENT.

WE are next, in the fourth place, to inquire into the
manner of iffuing procefs, after indictment found, to

bring in the accufed to anfwer it. We have hitherto: fup-:

pofed the offender to be in cuftody before the finding of the

indictment; in which cafe he is immediately (or as foon as

convenience permits) to be arraigned thereon. But if he:

hath fed, or fecretes himfelf, in capital cafes; or hath not,

affifes or feffions, ftill an indictment may be preferred againit

him in his abfence; fince, were he prefent, he could not be.
heard before the grand jury againft it. And, if it be found,
then proces muft iflue to bring him into court; for the in-
dictment cannot be tried, unleis he perfonally appears: ac-
cording to the rules of equity in all cafes, and the expres
provifion of ftatute 28 Edw. III. c. 3. in capital ones, that

no man hall be put to death, without being brought to

THe proper proces on an indictment for any petit mifde-
mefnor, or on a penal ftatute, is a writ of venire facias, which
is in the nature of a fummons to caufe the party to appear..
And if by the return to fuch venire it appears, that the party
hath lands in the county whereby he may be diftrained, then
a diftrefs infinite thall be iflued from time to time till he ap-

pears.

Ch .24.

in fmaller mifdemefnors, been bound over to appear at the

anfwer by due procefs of law..

Vor.. Iv. D d
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pears. But if the theriff returns that he hath no lands in his

bailiwick, then (upon his non-appearance) a writ of capias
[ 349] hall illue, which commands the fheriff to take his body, and

have him at the next allifes ; and if he cannot be taken upon
the firft capias, a fecond and a third hall iffue, called an alias,
and a pluries capias. But, on indictments for treafon or

cide, only one hall be allowed to ilfue?, or two in the cafe
of other felonies, by ftatute 25 Edw. Ill. c. 14., though the
ufage is to iflue only one in any felony; the provifions of this
ftatute being in moft cafes found impracticable". And fo,
in the cafe of mifdemefnors, it is now the ufual practice for
any judge of the court of king's bench, upon certificate of
an indictment found, to award a writ of capias immediately,
in order to bring in the defendant. But if he abfconds, and
it is thought proper to purfue him to an outlawry, then a
greater exactneis is neceffary. For, in fuch cafe, after the
feveral writs have iffued in a regular number, according to
the nature of the refpective crimes, without any effect, the
offender thall be put in the exigent in order to his outlawry;
that is, he thall be exacted, proclaimed, or required to fui-
render, at five county courts; and if he be returned quinto

exactus, and does not appear at the fifth exaction or requill-

tion, then he is adjudged to be outlawed, or put out of the

protection of the law; fo that he is incapable of taking the

benefit of it in any refpect, either by bringing actions or
otherwife.

THe punilhment for outlawries upon indictments for mif-
demefnors, is the fame as for outlawries upon civil actions ;
(of which, and the previous proceis by writs of capias, exigi
facias, and proclamation, we fpoke in the preceding book ° ;)
viz. forfeiture of goods and chattels. But an outlawry in
treafon or felony amounts to a conviction and attainder of the
offence charged in the indictment, as much as if the offender

had

Book IV.

felony, a capias is the firft procefs: and, for treafon or homi-

a sce Append. § I. " See Vol 111, pag. 283, 284-
• 2 hial. 1. C:195-
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had been found guilty by his country* (1). His life is however

fill under the protection of the law, as hath formerly been

obferved*: fo that though antiently an outlawed felon was faid [ 320 ]

to have caput lupinum, and might be knocked on the head like

a wolf, by any one that fhould meet him"; becaufe, having

renounced all law, he was to be dealt with as in a ftate of

rature, when every one that fhould find him might flay him :

yet now, to avoid fuch inhumanity, it is holden that no man

is entitled to kill him wantonly or wilfully; but in fo doing
is guilty of murders, unleis it happens in the endeavour to
apprehend him". For any perfon may arreft an outlaw on a
criminal profecution, either of his own head, or by writ or
warrant of capias utlagatum, in order to bring him to execu-
tion. But fuch outlawry may be frequently reverled by writ

of error; the proceedings therein being (as it is fit they hould

be) exceedingly nice and circumftantial: and, if any fingle

minute point be omitted or mifcenducted, the whole out-

lawry is illegal, and may be reverfed: upon which reverfal

the party accufed is admitted to plead to, and defend himfelf
againft, the indictment.

Thus much for proces to bring in the offender after in-

dictment found; during which ftage of the profecution it is,

that writs of certiorari facias are ufually had, though they may

be had at any time before trial, to certify and remove the in-
dietment, with all the proceedings thereon, from any inferior
court of criminal jurifdiction into the court of king's bench;
which is the fovereign ordinary court of juftice in caufes

• See pag. 178.

(s) In moft cales now in which a perfon convicted by a verdiet

is deprived of clergy, a perfon ou awed will alfo be oufted of clergy,

yet fome few infances may perhaps ftill remain where a perfon

outlawed will have clergy, though if he had been tried for the fame

offence, he would have been capitally convicted.

a Leach. Hawk, 481. 4 I. R. 543.

criminal.

319

• 2 Hal. P.C. 205. • I Hal. P. C. 49%.

" Bracton, fol, 125.

§ Mirr. C. 4. Co. Lill. I28.

See Fofter, 358.

Dd z
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criminal. And this is frequently done for one of thele four

purpofes; either, r. To confider and determine the validity

of appeals or indictments and the proceedings thereon; and

to quath or confirm them as there is caufe: or, 2. Where it

is furmifed that a partial or infufficient trial will probably be

had in the court below, the indictment is removed, in order to

have the prifoner or defendant tried at the bar of the court of

king's bench, or before the jultices of nif prius: or, 3. It is

fo removed, in order to plead the king's pardon there: or,

L 321 ] counties or places where the proces of the inferior judges will
not reach him'. Such writ of certiorari, when iffued and
delivered to the inferior court for removing any record or
other proceeding, as well upon indictment as otherwife, fuper-
fedes the jurifdiction of fuch inferior court, and makes all
fubfequent proceedings therein entirely crroneous and illegal;
unlefs the court of king's bench remands the record to the
court below, to be there tried and determined. A certiorari
may be granted at the infance of either the profecutor or
the defendant: the former as a matter of right, the latter as
i matter of difcretion; and therefore it is feldom granted
to remove indictments from the juftices of gaol-delivery, or
after iffue joined or confeflion of the fact in any of the courts

At this ftage of profecution alfo it is, that indictments
found by the grand jury againft a peer muft in confequence
of a writ of certiorari be certified and tranfmitted inso the
court of parliament, or into that of the lord high fteward of
Great Britain; and that, in places of exclufive jurifdiction,
as the two univerfities, indictments muft be delivered (upor:
challenge and claim of cognizance) to the courts therein
eftablifhed by charter, and confirmed by act of parliament
to be there refpectively tried and determined.

* 2 Hawk. P. C. 287. 4 Burr. 748

Book IV.

4. To iffue procefs of outlawry againft the offender, in thofe

belowk.

* 2 Flal. P. C. 210.
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CHAPTER THE TWENTY-FIFTH.

oF ARRAIGNMENT AND IT'S
INCIDENTS.

WHEN the offender either appears voluntarily to are
indictment, or was before in cultody, or is brought

En upon criminal procefs to anfwer it in the proper court, he

is immediately to be arraigned thercon; which is the fifth

itage of criminal profecution.

To arraign, is nothing elfe but to call the prifoner to the

bar of the court, to anfwer the matter charged upon him in

the indictment a (1). The prifoner is to be called to the bär

by his name; and it is laid down in our antient books", that,

though under an indiftment of the higheft nature, he muft

be brought to the bar without irons, or any manner of

hackles or bonds; unlefs there be evident danger of an
efcape, and then he may be fecured with irons. But yet in
Layer's cafe, A. D. 1722, a difference was taken between
the time of arraignment and the time of trial; and accord-
ingly the prifoner food at the bar in chains during the time
of his arraignment ' (2).

* 2, Hal. P. C. 216. 78. 3 Inft. 34, Kel. 10. = Hal. P.C.
6 Bract. 1. 3a de coron. 6. 18. § 3.219. 2 Hawk. P.C.308.

* State Trials, VI. 230.

(x) This word in Latin (Lord Hale fays) is no other than ad
rationem ponere, and in French, ad refon, or abbreviated a refi.

(2) And it has fince been held that the court has no authority
to order the irons to be taken off, till the prifoner has pleaded, and
the jury are charged to try him. Wait's cale, Leach, 34.

WHEN

Ch. 25. WrONGS.

Mirro co So fed. 1. §54. Fler. 1. I.
й. 3т. $ 1.Brit. c. 5. Staundf. P. C.

2 Hal. P. C. 215.

Dd 3
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WHeN he is brought to the bar, he is calied upon by

name to hold up his hand: which, though it may feem a

trifling circumftance, yet is of this importance, that by the

holding up of his hand conflat de perfona, and he owns him-

felf to be of that name by which he is calied. However, it

is not an indifpenfable ceremony; for, being calculated

merely for the purpofe of identifying the perfon, any other

acknowledgment will anfwer the purpofe as well; therefore,

up his hand, but confelles he is the perfon named, it is fully

THeN the indictment is to be read to him diftinctly in the

Englith tongue, (which was law, even while all other pro-

ceedings were in Latin,) that he may fully underftand his

charge. After which it is to be demanded of him, whether.

he be guilty of the crime whereof he ftands indicted, or not

guilty. By the old common law the acceflory could not be

arraigned till the principal was attainted, unlefs he chofe it;

for he might waive the benefit of the law: and therefore

principal and acceffory might, and may ftill, be arraigned,

and plead, and alfo be tried together. But otherwife, if the

principal had never been indicted at all, and food mute, had
challenged above thirty-five jurors peremptorily, had claimed
the benefit of clergy, had obtained a pardon, or had died
before attainder, the acceffory in any of thefe cales could not
be arraigned: for non confitit whether any felony was com-
mitted or no, till the principal was attainted; and it might
to happen that the acceffory thould be convicted one day, and
the principal acquitted the next, which would be abfurd.
However, this abfurdity could only happen, where it was
poffible, that a trial of the principal might be had, fubfe-
quent to that of the acceffory; and therefore the law ftill con-
tinues, that the acceflory thall not be tried, to long as the
principal remains liable to be tried hereafter.

[324 ] I Ann. c. g. if the principal be once convicted, and before

• Raym. 408.

Book IV.

if the prifoner obftinately and contemptuoufly refufes to hold

fufficient®

But by itatute

8 2 Hal. P. C. 289- attainder,
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attainder, (that is, before he receives judgment of death or

outlawry,) he is delivered by pardon, the benefit of clergy, or

otherwife; or if the principal ftands mute, or challenges per-

emptorily above the legal number of jurors, fo as never to be

convicted at all; in any of thefe cafes, in which no fuble-

quent trial can be had of the principal, the acceffory may be

proceeded againft, as if the principal felon had been attaint-

ed; for there is no danger of future contradiction. And upon

the trial of the acceffory, as well after as before the conviction

of the principal, it feems to be the better opinion, and

founded on the true fpirit of juftices, that the acceflory is at

hberty (if he can) to controvert the guilt of his fuppoled

principal, and to prove him innocent of the charge, as well
in point of fact as in point of law (2*).

WHeN a criminal is arraigned, he either flands inute, or
confeffes the fact; which circumaftances we may call incidents

to the arraignment: or elfe he pleads to the indictment, which
is to be confidered as the next ftage of proceedings. But,
firft, let us obferve thefe incidents to the arraignment, of

I. REGULArLY a prifoner is faid to ftand mute, when,

being arraigned for treafon, or felony, he either, 1. Makes no

with fuch, matter as is not allowable; and will not aniwer

otherwife: or, 3. Upon having pleaded not guilty, refufes

to put himfelf upon the countrys. If he fays nothing, the

8 2 Hal. P. C. 386.

(2*) Therecord of the conviction can only be conclufive between

the parties; and the perfon indicted as acceffory is competent to
prove that the, principal was not guilty of the charge, which he
either confeffed, or pleaded guilty to ; and if he can prove this
with effect, he himlelf mult be acquitted ; lo it has been decided
by the judges at the Old Bailey. See Smith's cafe, Leach, 323.

court

Ch. 25. WrOnGS.

itanding mute, or confeffion.

anfwer at all: or, 2. Anfwers foreign to the purpofe, or

& Fofter, 365, 0c.

Dd 4
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court ought ex officio to impannel a jury to inquire whether he

Dei. If the latter appears to be the cafe, the judges of the

court (who are to be of counfel for the prifoner, and to fee

that he hath law and jultice) fhall proceed to the trial, and

examine all points as if he had pleaded not guilty". But

whether judgment of death can be given againft fuch a pri-

[325 ] foner who hath never pleaded, and can fay nothing in arrefe

of judgment, is a point yet undetermined.

IF he be found to be obftinately mute, (which a prifoner

hath been held to be that hath cut out his own tongue",)

then, if it be on an indictment of high treafon, it hath long

been clearly fettled, that fanding mute is an equivalent to a

conviction, and he fhall receive the fame judgment and exe-

cution'. And as in this the higheft crime, fo alfo in the loweft

nors, ftanding mute hath always been equivalent to convic-
tion. But upon appeals or indictments for other felonies, or

petit treafon, the prifoner was not, by the antient law, looked

upon as convicted, fo as to receive judgment for the felony ;

but thould, for his obftinacy, have received the terrible fen-

tence of penance, or peine (which, as will appear prefently,

was probably nothing more than a corrupted abbreviation of

BeFore this was pronounced the prifoner had not only

trina admonitio, but alfo a refpite of a few hours, and the
fentence was diftinctly read to him, that he might know his

danger"; and, after all, if he continued obftinate, and his

offence was clergyable, he had the benefit of his clergy

allowed him, even though he was too ftubborn to pray it".

Thus tender was the law of inflicting this dreadful punil-

ment; but if no other means could prevail, and the prifonez

(when charged with a capital felony) continued ftubbornly

mute, the judgment was then given againft him without

'y Hawk. P.C. 329. 1 Hal. P.C. 317.

» 2 Hal. P. C. 320.

* 3 Irit. 178.

any

Book IV.

Itands obftinately mute, or whether he be dumb ex viftations

fpecies of felony, viz. in petit larciny, and in all midemel-

prifone) forte et dure.

• 2 Hawk. P. C. 327.

¡ ¿ Hal. P. C. 31%

^ 2, Hal, P.C. 381.2 Hawk. P.C. 332.

II
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any diftinction of fex or degree. A judgment, which was
purpofely ordained to be exquilitely fevere, that by that very
means it might rarely be put in execution (3).

THe rack, or queftion to extort a confeffion from crimi-

•nals, is a practice of a different nature; this having been only [ 326 ]

ufed to compel a man to put himfelf upon his trial; that being

a fpecies of trial in itfelf. And the trial by rack is utterly

unknown to the law of England; though once when the

dukes of Exeter and Suffolk, and other minifters of HenryIV.,
had laid a defign to introduce the civil law into this king-
dom as the rule of government, for a beginning thereof
they erected a rack for torture; which was called in de-

rifion the Duke of Exeter's Daughter, and fill remains in

(3) Aulus Gellius with more truth has made the fame oblerva-
tion upon the cruel law of the Twelve Tables De inope debitore

refpect to the horrid judgment of the peine forte et dure, the pro-
fecutor and the court could exercife no difcretion, or fhew no
favour to a prifoner who food obftinately mute. And in the
legal hiftory of this country there are numerous inftances of per-

fons, who have had refolution and patience to undergo fo terrible

a death in order to benefit their heirs by preventing a forfeiture of

their eftates, which would have been the confequence of a convic-
tion by a verdict.

There is a memorable Itory of an anceltor of an antient family
in the north of England. In a fit of jealoufy he killed his wife;
and put to death his children who were at home, by throwing
them from the battlements of his caltle: and proceeding with an
intent to deltroy his only remaining child, an infant nurfed at a
farm-houfe at fome diftance, he was intercepted by a ftorm of
thunder and lightning. This awakened in his breaft the com-
punctions of confcience. He defifted from his purpofe, and hav-
ing furrendered himfelf to juftice, in order to fecure his eftates to
this child, he had the refolution to die under the dreadful judg-
ment of peine forte et dure.

the

Ch. 25•

fecando, "Eo confilio tanta immanitas pane denunciata ef, 'ne ad
•eam unquam perveniretur ;" for he adds, " difedum effe antiquitus
neminem equidem neque legi neque audivi," lib. 20. c. 1. But with
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the tower of London o; where it was occafionally uled as an
engine of fate, not of law, more than once in the reign of
queen Elizabeth'?. But when, upon the affaffination of Vil-
liers duke of Buckingham by Felton, it was propoled in the
privy council to put the affaffin to the rack, in order to difcover
his accomplices; the judges being confulted, declared una-
nimoully, to their own honour and the honour of the Englith
law, that no fuch proceeding was allowable by the laws of

tering the torture, hould be faid to arife from a tendernefs
to the lives of men: and yet this is the reafon given for it's
introduction in the civil law, and it's fubfequent adoption by
the French and other foreign nations': viz. becaufe the laws
cannot endure that any man fhould die upon the evidence
of a falfe, or even a fingle witnefs; and therefore contrived
this method that innocence hould manifeft itfelf by a ftout
denial, or guilt by a plain confeffion. Thus rating a man's
virtue by the hardinefs of his confitution, and his guilt by
the fenfibility of his nerves! - But there needs only to ftate
accurately', in order moft effectually to expofe, this inhu-
man fpecies of merey, the uncertainty of which, as a teft
and criterion of truth, was long ago very elegantly pointed
out by Tully: though he lived in a ftate wherein it was

[ 327 ] ufual to torture flaves in order to furnilh evidence: « tamen,"

THE Englifh judgment of penance for ftanding " mute

was as follows: that the prifoner be remanded to the prifon

« The force of the mufcles and the fen-

"fibility of ine nerves of an innocent

"perfon being given, it is required to

" make him confefs himfelf guilty of a

• The marquis Beccaria (ch. 16.), in " giver crime."

an exquifte piece of raillery, has pro-

poled this problem, with a gravity and
precifion that are truly mathematical; 329.

from

32б BooK IV.

England% It feems aftonihing that this ufage of adminif-

fays he, " illa tormenta gubernat dolor, moderatur naturu cu-
"julque tum arimi tum corporis, regit quafitor, flectit libido,
« corrumpit Spes, informat metus, ut in tot rerum anguftiis nibil
• veritati loci relinquatur t."

* 3 Init. 35.

= Barr. 92 496.

, Ruthw. Coll. i. 638. •

: God. 1.9.1.41.1.8.80'1.47. 1.16. "fiud the degree of pain neceffary co

Fortefq. de LL. Ang. 6-22.

= Pro Sella, 28.
" 2 Ha), P. C. 319. 2 Hawk. P.C.
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from whence he came; and put into a low, dark chamber;

and there be laid on his back, on the bare floor, naked, un-

lefs where decency forbids; that there be placed upon his

body as great a weight of iron as he could bear, and more;

that he have no fuftenance, fave only, on the firft day, three

morfels of the worft bread; and, on the lecond day, three

draughts of ftanding water, that fhould be neareft to the

prifon-door; and in this fituation this fhould be alternately

his daily diet till be died, or (as antiently the judgment ran)

till he anfwered"

Ir hath been doubted whether this punifhment fubfifted

at the common law", or was introduced in confequence of

the ftatute Weftm. 1. 3 Edw. I. c. 12. * which feems to be
the better opinion. For not a word of it is mentioned in
Glanvil or Bracton, or in any antient author, cafe, or record,

(that hath yet been produced,) previous to the reign of

Edward I. ; but there are infarces on record in the reign of

Henry III.%, where perfons accufed of felony, and ftanding

mute, were tried in a particular manner, by two fuccellive

juries, and convieted: and it is afferted by the judges in

3 Hen. IV. that, by the common law before the ftatute,
itanding mute on an appeal amounted to a conviation of the
felony?. This ftatute of Edward I. directs fuch perfons
" as will not put themfelves upon inquefts of felonies before L 328"
" the judges at the fuit of the king, to be put into hard and
«ftrong prifon (foient mys en la prifore fort et dure) as thofe
" which refufe to be at the common law of the land." And,
immediately after this ftatute, the form of the judgment ap-
jears in Fleta and Britton to have been Only a very ftrait con-

finement in prifon, with hardly any degree of fuftenance;

but no weight is directed to be laid upon the body, fo as to

haiten the death of the miferable fufferer: and indeed any

i Britton, 6. 4,822. Flet. 1. I. 1.34. * Emlyn on 2 Hal. P. C. 322.

$ 33. = Al common bey, avant le fatute de

i 2 Inft. 179. 2 Hal, P.C. 322. Wef. I. 6. Il fo afoun uf efire appeal,

¿ Hawk. P. C. 339.
es uf efere mute, ill ferra corviet de fe..

* Staundf. P. C. 149. Bari. 82. lory. (12.8 Hen. IV.2.)

furcharge
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furcharge of punithment on perfons adjudged to penance, fo

as to fhorten their lives, is reckoned by Horne in the a mirror

as a fpecies of criminal homicide. It alfo clearly appears, by
a record of 31 Edw. III., that the prifoner might then pof-
fibly fubfft for forty days under this lingering punithment.
• I fhould therefore imagine that the practice of loading him
with weights, of, as it was ufually called, prefling him to
• death, was gradually introduced between 31 Edw. III. and
8 Hen. IV., at which laft period it firft appears upon our
books c; being intended as a fpecies of mercy to the delin-
quent, by delivering him the fooner from his torment: and
hence I prefume it alfo was, that the duration of the penance
was then firft altered; and inftead of continuing till he an-

fwered, it was directed to continue till he died, which muft

very foon happen under an enormous preflure.

The uncertainty of its original, the doubts that were

conceived of it's legality, and the repugnance of it's theory
(for it was rarely carried into practice) to the humanity of
the laws of England, all concurred to require a legiflative
abolition of this cruel procefs, and a reftitution of the antient
common law; whereby the ftanding mute in felony, as well

as in treafon and in trelpals, amounted to a confellion of the

charge. Or, if the corruption of the blood and the confe-

quent efcheat in felony had been removed, the judgment of

peine forte et dure might perhaps have ftill innocently re-

[ 329] mained, as a monument of the favage rapacity with which
the lordly tyrants of fedal antiquity hunted after efcheats
and forfeitures; fince no one would ever have been tempted
to undergo fuch a horrid alternative. For the law was,
that by ftanding mute, and fuffering this heavy penance,
the judgment, and of courfe the corruption of the blood
and efcheat of the lands, were faved in felony and petit
treafon, though not the forfeiture of the goods: and there-

• 6 Raym. 13.

forc

Book IV.

; * ch.1.59.

• Yearb. 8 Hen. IV. I.

* El fuit dit, que le contraire arait
efire fait devant ses lieurs. (IBich, 2.)
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fore this lingering punihment was probably introduced, in

order to extort a plea: without which it was held that no

judgment of death could be given, and fo the lord loft his

lent to a conviction, the fame judgment, the lame corrup-

tion of blood, and the fame forfeitures always attended it, as

in other cafes of conviction. And very lately to the honour

of our laws, it hath been enacted by ftatute 12 Geo. III.:

c. 20. that every perfon who, being arraigned for felony and

piracy, thall ftand mute or not aniwer directly to the offence,
thall be convicted of the lame, and the lame judgment and
execution (with all their confequences in every refpect) halk
be thereupon awarded, as if the perfon had been convicted
by verdict or confellion of the crime (4). And thus much
for the demenor of a prifoner upon his arraignment, by
Itanding mute; which now, in all cafes, amounts to a

II. THe other incident to arraignments, exclufive of the

plea, is the prifoner's actual confefion of the indictment.

Upon a fimple and plain confellion, the court hath nothing

to do but to award judgment: but it is ufually very back-

ward in receiving and recording fuch confetion, out of ten-

(4) Two intances have occurred fince the paffing of this flatute,

of perfons who refufed to plead, and who in confequence were

condemned and executed. One was at the Old Bailey, for

murder, in 1777; the other was for burglary, at the fummer affifes

at Wells, in 1792. It might perhaps have been a greater improve-

ment of the law, if the prifoner's filence had been confidered a plea
of not guilty, rather than a confeffion. For it would operate more
powerfully as an example, and be more fatisfactory to the minds
of the public, if the prifoner hould fuffer deathafter a public
manifeltation of his guilt by evidence, than that he hould be
ordered for execution only from the prefumption which arifes
from his obftinate filence.

Ch. 25°

efcheat. But in high treafon, as ftanding mute is equiva-

conftructive confellion.

• 2 Hawk. P. C. 331.

dernels
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dernefs to the life of the fubject; and will generally advife
the prifoner to retract it, and plead to the indictment

But there is another fpecies of confeffion, which we read
much of in our antient books, of a far more complicated
kind, which is called approvement. And that is when a per-

[ 330] fon, indicted of treafon or felony, and arraigned for the fame,
doth confefs the fact before plea pleaded; and appeals or ac-
cufes others, his accomplices, in the fame crime, in order to
obtain his pardon. In this cafe he is called an approver or

prover, probator, and the party appealed or accufed is called

the appellee. Such approvement can only be in capital of-

fences; and it is, as it were, equivalent to an indictment,

fince the appellee is equally called upon to anfwer it: and if
he hath no reafonable and, legal exceptions to make to the

perfon of the approver, which indeed are very numerous, he

muft put himfelf upon his trial, either by battle, or by the

country; and if vanquihed or found guilty, muft fuffer

the judgment of the law, and the approver thall have his.

On the other hand, if the appellee

be conqueror, or acquitted by the jury, the approver fhall

receive judgment to be hanged, upon his own confeffion of

the indictment; for the condition of his pardon has failed,

viz. the conviction of fome other perfon, and therefore his

conviction remains abfolute.

But it is purely in the difcretion of the court to permit

the approved thus to appeal, or aut: and, in fact, this courfe

of admitting approvements hath been long difufed: for the

truth was, as fir Matthew Hale obferves, that more mif-

chief hath arifen to good men by thefe kind of approve-

ments, upon falle and malicious accufations of defperate

villains, than benefit to the public by the difcovery and con-
viêtion of real offenders. And therefore, in the times when
luch appeals were more frequently admitted, great frietnefs

§ 2 Hal, P. C. 225-
and

Боок IV.

pardon ex debito juftitiae.
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and nicety were held thereins; though, fince their difcon-

tinuance, the doctrine of approvements is become a matter of

more curiofity than ule. I thall only obferve, that all the

good, whatever it be, that can be expected from this method

of approvement, is fully provided for in the cafes of coining,

robbery, burglary, houfe-breaking, horfe-tealing, and lar-

ciny to the value of five hillings from hops, warehoufes,

c. 31., which enact, that if any fuch offender, being out of

prifon, thall difcover two or more perfons, who have com-
mitted the like offences, fo as they may be convicted thereof ;
he hall in cafe of burglary or houfe-breaking receive a reward
of 4ch. and in general be entitled to a pardon of ali capital
offences, excepting only murder and treafon; and of them
allo in the cale of coiningh. And if any fuch perfon, having
feloniouily Itolen any lead, iron, or other metal, hall dif-
cover and convict two offenders of having illegally bought
or received the fame, he thall by virtue of ftatute 29 Geo. II.

c. 30. be pardoned for all fuch felonies committed before

the peace, by whom any pertons charged with felony are
committed to gaol, to admit fome one of their accomplices

to become a witnefs (or, as it is generally termed, king's

evidence) againft his fellows; upon an implied confidence,
which the judges of gaol-delivery have ufually countenanced
and adopted, that if fuch accomplice makes a full and com-
plete difcovery of that and of all other felonies to which he

15 Geo. II, c. 28. extends only to all
* The pardon, for dicovering of. fuch offences.

(5) The perfons defcribed in the above ftatutes, and alfo thofe
perfons to whom the king, by fpecial proclamation in the Gazetze

or otherwife, has promiled his pardon, lord Mansfield fays have &
right to a pardon. Coup. 334.

Ch. 25.

ftables, and coach-houfes, by ftatutes 4 8 5 W. & M. c. 8.,

687 W. III. c. 17, 10 & Ix W. III. C. 23., and 5 Ann. [331 ]

fuch difcovery (5). It hath allo been ufual for the juftices of

€ 2 Hal. P.C. ch. 29, 2 Hawk. P.C. fences againit the coinage at of
ch. 24.

10
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is examined by the magiftrate, and afterwards gives his evi-

dence without prevarication or fraud, he fhall not himfelf be
profecuted for that or any other previous offence of the fame

" The King v. Rudd; Mich. 16 Geo. Ill. on a cafe referved from the Old

(6) In the cafe of Mrs. Rudd, in which this fubject is clearly
and ably explained by lord Mansfield, and again by Mr. J. Afton,
in delivering the opinion of all the judges, (Comp. 33%.) it is laid

down that no authority is given to a juftice of peace to pardon an

offender, and to tell him he hall be a witnefs at all events againft

others. But where the evidence appears infufficient to convict two
or more without the teftimony of one of them, the magiftrate may
encourage a hope that he, who will behave fairly and difelole the
whole truth and bring the others to juftice, hall himfelf efcape

of peace is founded in practice only, and cannot controul the autho-

rity of the court of gaol-delivery, and exempt at all events the

accomplice from being profecuted. A motion is always made to

the judge for leave to admit an accomplice to be a witnes, and

unlefs he fhould fee fome particular reafon for a contrary conduct,

he will prefer the one to whom this encouragement has been given

by the juftice of peace. This admillion to be a witnefs amounts to
a promile of a recommendation to mercy, upon condition that the
accomplice makes a full and fair difclofure of all the circumitances

of the crime for which the other prifoners are tried, and in which

he has been concerned in concert with them. Upon failure on his
part with this condition, he forfeits all claim to protection. And
upon a trial fome years ago at York, before Mr. J. Buller, the
accomplice, who was admitted a witnefs, denied in his evidence all
that he had before confefled, upon which the prifoner was ac-
quitted; but the judge ordered an indictment to be preferred
againft this accomplice for the fame crime, and upon his previous
confeffion, and other circumftances, he was convicted and executed.
And if the jury were fatisfied with his guilt, there can be no quef.
tion with regard both to the law and juftice of the cafe.

The

degree ' (0).

Bailey, O8t. 1775-

punihment. But this difcretionary power exercifed by the juftices
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The learned commentator fays, that the accomplice thus ad-

mitted a witnefs, hall not afterwards be profecuted for that or ng

other previous offence of the fame degree. Mrs. Rudd's cafe does
not warrant the extent of that pofition, for the decifion of that
cafe, and what is advanced by Mr. J. Afton (Cowp. 341.), and

as the editor conceives the realon and principles of this doctrine,

will not extend the claim of the witnes to mercy beyond thole

offences in which he has been connected with the prifoners, and.

concerning which he has previoufly undergone an examination.
And with regard to there crimes he may be crols examined by the
countel for the priloner, but of courfe he may refule to criminate
himfelf of other charges, againft which that profecution affords
him no protection.

The evidence and information of an accomplice taken according
10 the itatutes 1 & 2 Ph. & M. c. 13. and 2 & 3 Ph. & M. c. 10.
may be read againlt a priloner, upon proof of the death of the
accomplice; but it can have no effect, unlefs it is corroborated
in the fame manner as his living teftimony. Wefbeer's cafe,
Leach, 14.

33°

VoL. IV. -E e
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CHAPTER THE TWENTY-SIXTH.

, oF PLEA, AND ISSUE.

WE are now to confider the plea of the prifonet, ordefenfive matter alleged by him on his arraignment,

if he does not confels, or ftand mute. This is either, 1. A

plea to the juridiction; 2. A demurrer; 3. A plea in abater

ment; 4. A fpecial plea in bar; or, 5. The general iffue.

ForMerLy there was another plea, now abrogated, that of

fanctuary; which is however neceflary to be lightly touched

upon, as it may give fome light to many parts of our an-

tient law: it being introduced and continued during the

fuperftitious veneration that was paid to confecrated ground

in the times of popery. Firft then, it is to be obferved, that

if a perfon accufed of any crime (except treafon, wherein
the crown, and facrilege, wherein the church, was too
nearly concerned) had fled to any church, or church-yard,
and within forty days after went in fackcloth and confeffed
himfelf guilty before the coroner, and declared all the par-
ticular circumftances of the offence; and thereupon took the
oath in that cafe provided, viz. that he abjured the realm,
and would depart from thence forthwith at the port that
hould be affigned him, and would never return without
leave from the king; he by this means faved his life, if he
obferveu the conditions of the oath, by going with a crois in
his hand, and with all convenient fpeed, to the port afligned,
and embarking. For if, during this forty days' privilege of

[ 333 ] fanctuary, or in his road to the fea-fide, he was apprehended

and

Book IV.
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and arraigned in any court, for this felony, he might plead

the privilege of fanctuary, and had a right to be remanded,

if taken out againft his will.. But by this abjuration his

blood was attainted, and he forfeited all his goods and chat-

*els. The immunity of thefe privileged places was very

much abridged by the ftatutes 27 Hen. VIII. c. 19. and

32 Hen. VIII. c. 12. And now, by the ftatute 21 Jac. I.

c. 28. all privilege of fanctuary, and abjuration confequent

thereupon, is utterly taken away and abolißhed.

FoRMERLy allo the beneft of clergy ufed to be pleaded

before trial or conviction, and was called a declinatory plea;

which was the name alfo given to that of fanctuary". But,

as the pritoner upon a trial has a chance to be acquitted,

and totally difcharged; and, if convicted of a clergyable

felony, is entitled equally to his clergy after as before con-

viêtion; this courfe is extremely difadvantageous; and there-

fore the benefit of clergy is now very rarely pleaded; but,

if found requilite, is prayed by the convict before judgment

sis palled upon him.

I PROCEED, therefore, to the five (pecies of pleas before

mentioned.

I, A Pled to the jurifdiction, is where an indictment is

taken before a court, that hath no cognizance of the offence ;

as if a man be indicted for a rape at the fheriff's tourn, or

for treafon at the quarter feffions: in thefe, or Emilar cafes,

he may except to the jurildiction of the court, without an-
[wering at all to the crime alleged a

II. A DEMURRER to the indictment. This is incident to

criminal cafes, as well as civil, when the fact as alleged is

allowed to be true, but the prifoner joins iflue upon fome [334 ]

point of law in the indiftment, by which he infifts that the

Fact, as ftated, is no felony, treafon, or whatever the crime

* Mirr. c. J. § 13. 2 Hawk. P.C. 335-- c 2 Hal. P. C. 236.

" 2 Hawk, P. C, 571 • Ibid, 256.

Ee 2
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is alleged to be. Thus, for inftance, if a man were indicted

for feloniouly ftealing a greyhound; which is an animal in

which no valuable property can be had, and therefore it is

not felony, but only a civil trefpals, to fteal it: in this cafe

the party indicted may demur to the indictment; denying it
to be felony, though he confefles the act of taking it. Some
have held, that if, on demurrer, the point of law be ad-
judged againft the prifoner, he fhall have judgment and
execution, as if convicted by verdict. But this is denied by
others', who hold, that in fuch cafe he hall be directed
and received to plead the general iffue, not guilty, after a
demurrer determined againft him. Which appears the more
reafonable, becaufe it is clear, that if the prifoner freely dif-

covers the fact in court, and refers it to the opinion of the

court, whether it be felony or no; and upon the fact thus

thewn it appears to be felony; the court will not record the
confeffion, but admit him afterwards to plead not guiltys.
And this feems to be a cafe of the fame nature, being for
the moft part a miltake in point of law, and in the conduct
of his pleading; and, though a man by mifpleading may in
fome cafes lofe his property, yet the law will not fuffer him
by fuch niceties to lofe his life. However, upon this doubt,
demurrers to indictments are feldom ufed: fince the fame
advantages may be taken upon a plea of not guilty; or after-
wards in arreft of judgment, when the verdict has eftablifer
the fact.

III. A PLEA in abatement is principally for a mifnofmer, *
wrong name, or falfe addition to the prifoner. As, if
James Allen, gentleman, is indicted by the name of John
Allen, efquire, he may plead that he has the name of James,
and not of John; and that he is a gentleman, and not an
efquire. And, if either fact is found by a jury, then the
indictment fhall be abated, as writs or declarations may be
in civil actions; of which we fpoke at large in the preceding
volumeh. But, in the end, there is little advantage accruing

^ See Vor. 111. pag. 302.
to

Book IV.

• z Hal. P. C. 257. E 2 Hal. P. C. 225.

5 2 Hawk. 1'. C. 334.
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to the prifoner by means of thefe dilatory pleas; becaufe, if
the exception be allowed, a new bill of indictment may be
framed, according to what the prifoner in his plea avers to be
his true name and addition. For it is a rule, upon all pleas

in abatement, that he, who takes advantage of a flaw, muft

at the fame time fhew how it may be amended. Let us

therefore next confider a more fubftantial kind of plea, viz.

IV. SpecIAl pleas in bar; which go to the merits of the

indictment, and give a reafon why the prifoner ought not to

anfwer it at all, nor put himfelf upon his trial for the crime

alleged. Thefe are of four kinds: a former acquittal, a former
conviêtion, a former attainder, or a pardon. There are
many other pleas, which may be pleaded in bar of an appeal';
but thefe are applicable to both appeals and indictments.

I. FIRST, the plea of cutrefoits acquit, or a former acquit-
tal, is grounded on this univerfal maxim of the common law
of England, that no man is to be brought into jeopardy of
his life, more than once for the fame offence. And hence
it is allowed as a confequence, that when a man is once
fairly found not guilty upon any indictment, or other profe-
cution, before any court having competent jurifdiction of
the offence', he may plead fuch acquittal in bar of any fub-
fequent accufation for the fame crime. Therefore an acquit-
tal on an appeal is a good bar to an indictment on the fame
offence. And fo alfo was an acquittal ou an indictment a
good bar to an appeal, by the common law*: and therefore,
in favour of appeals, a general practice was introduced, not
to try any perfon on an indictment of homicide, till after the
year and day, within which appeals may be brought, were
palt; by which time it often happened that the witneffes
died, or the whole was forgotten. To remedy which in-
convenience, the ftatute 3 Hen. VII. c. I. enacts, that in-
dictments thall be proceeded on, immediately, at the king's
fuit, for the death of a man, without waiting for bringing [ 330 ]
i 2 Hawk. P. C. ch. 23- k 2 Hawk. P. C. 373.

3 Mod. 194.
Ee 3
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an appeal; and the plea of outrefoits acquit on an indiat-

ment, thall be no bar to the profecuting of any appeal.

2. SEcONDLY, the plea of autrefoils convict, or a former

conviction for the fame identical crime, though no judg-

ment was ever given, or perhaps will be, (being fufpended

by the benefit of clergy or other caufes,) is a good plea in bar

to an indictment. And this depends upon the fame princi-

ple as the former, that no man ought to be twice brought in

danger of his life for one and the fame crime'. Hereupon it

has been held, that a conviction of manilaughter, on an ap-

peal or an indictment, is a bar even in another appeal, and

much more in an indictment, of murder; for the fact profe-

cuted is the fame in both, though the offences differ in colour-

ing and in degree. It is to be obferved, that the pleas of

autrefoits acquit and autrefoits convict, or a former acquittal,

and former conviction, muft be upon a profecution for the

fame identical act and crime. But the cafe is otherwife, in

3. THIrder, the plea of autrefoits attaint, or a former

attainder; which is a good plea in bar, whether it be for the
fame or any other felony. For wherever a man is attainted
of felony, by judgment of death either upon a verdict or

whether upon an appeal or an indictment; he may plead

fuch attainder in bar to any fubfequent indictment or appeal,

for the fame or for any other felony". And this becaufe,

generally, fuch proceeding on a fecond profecution cannot

be to any purpofe: for the prifoner is dead in law by the firit

attainder, his blood is already corrupted, and he hath for-

feited all that he had: fo that it is abfurd and fuperfluous

to endeavour to attaint him a fecond time. But to this

general rule, however, as to all others, there are fome ex-

I. Where the former attainder is reverfed for error, for then

[ 337 ] it is the fame as if it had never been. And the fame reafon

holds,

Book IV,

confeffion, by outlawry, or heretofore by abjuration; and

ceptions; wherein, cefante ratione, celat et ipfa les. As,

1 2 Hawk. P. C. 377- = 1b61. 375.
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holds, where the attainder is reverfed by parliament, or the
judgment vacated by the king's pardon, with regard to felo-
nies committed afterwards. 2. Where the attainder was
upon indictment, fuch attainder is no bar to an appeal: for
the prior fentence is pardonable by the king; and if that
might be pleaded in bar of the appeal, the king might in the
end defeat the fuit of the fubject, by fuffering the prior fen-
tence to ftop the profecution of a fecond, and then, when

the time of appealing is elapfed, granting the delinquent a

pardon. 3. An attainder in felony is no bar to an indiet-

ment of trealon: becaufe not only the judgment and manner

of death are different, but the forfeiture is more extenfive,

and the land goes to different perfons. 4. Where a perfon

attainted of one felony, is afterwards indicted as principal
in another, to which there are alfo accelories, profecuted at
the fame time; in this cale it is held, that the plea of autre-

foits attaint is no bar, but he fhall be compelled to take his
trial, for the fake of public jultice; becaufe the acceffories to
luch fecond felony cannot be convicted till after the convic-
tion of the principal". And from thefe infances we may

collect that a plea of autrefoits attaint is never good, but when

a fecond trial would be quite fuperfluous°.

4. LASTLY, a pardon may be pleaded in bar; as at once

deftroying the end and purpofe of the indictment, by remit-
ting that punilhment which the profecution is calculated to

inflict. There is one advantage that attends pleading a

pardon in bar, or in arreft of judgment, before fentence is

palt; which gives it by much the preference to pleading it

after fentence or attainder. This is, that by ftopping the

judgment it ftops the attainder, and prevents the corruption

of the blood: which, when once corrupted by attainder,

cannot afterwards be reftored, otherwife than by act of par-

liament. But as the title of pardons is applicable to other
Itages of profecution; and they have their refpective force

and efficacy, as well after as before conviêtion, outlawry, or

attainder; I fhall therefore referve the more minute confi- [ 338 ]

• Poph, 10%. ° Staund. P. C. 107.

derationEe 4.
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deration of them, till I have gone through every other title

except only that of execution.

BEFORE I conclude this head of (pecial pleas in bar, it

will be neceflary once more to obferve, that though in civil

actions when a man has his election what plea in bar to

make, he is concluded by that plea, and cannot refort to an-

other if that be determined againft him; (as if, on action

of debt, the defendant pleads a general releate, and no fuch

releafe can be proved, he cannot afterwards plead the general

iflue, nil debet, as he might at firft: for he has made his elec-

tion what plea to abide by, and it was his own folly to choofe

criminal profecutions in favorem vitae, as well upon appeal

as indictment, when a prifoner's plea in bar is found againft
him upon iffue tried by a jury, or adjudged againft him in
point of law by the court; ftill he hall not be concluded or
convicted thereon, but hall have judgment of re/pondeat oufter,
and may plead over to the felony the general iffue, not guilty P.
For the law allows many pleas, by which a prifoner may
efcape death; but only one plea, in confequence whereof it
can be inflicted; viz. on the general iffue, after an impartial
examination and decifion of the fact, by the unanimous ver-
dict of a jury (1*). It remains therefore that I confider,

V. The general iffue, or plea of not guilty, upon which

plea alone the prifoner can receive his final judgment of

death. In cafe of an indictment of felony or treafon, there

can be no fpecial juftification put in by way of plea. As, on

an indictment for murder, a man cannot plead that it was

* See Append. § I.

(1*) But this is confined to cales of felony; a defendant having

pleaded in bar in all cafes of mifdemeanor, is precluded from the

benefit of the plea of not guilty, if the plea in bar hould be

in

Book IV.

a rotten defence ;) though, I fay, this frietnefs is obferved in

civil actions, quia intereft reipublice ut fit finis litizm : yet in

₽ 2 Hal. P. C. 239.

found infufficient. 8 Eaft, 10%
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in his own detence againit a robber on the highway, or a
burglar; but he muit plead the general illue, not guilty, and
give this fpecial matter in evidence. For (befides that thefe
pleas do in effect amount to the general iffue; fince, if true,
the prifoner is moft clearly not guilty) as the facts in treafon

and, in felony, that the killing was done felonice; thefe charges,
of a traiterous or felonious intent, are the points and very gift
of the indictment, and muft be anfwered directly, by the ge-
neral negative, not guilty; and the jury upon the evidence

will take notice of any defenfive matter, and give their verdict

accordingly as effectually as if it were, or could be, fpecially

pleaded. So that this is, upon all accounts, the moft advan-
rageous plea for the prifoner .

WHeN the prifoner hath thus pleaded not guilty, non cut-
pabilis, or nient culpable; which was formerly ufed to be ab-
breviated upon the minutes, thus, " non (oi nient) culo," the
clerk of the alife, or clerk of the arraigns, on behalf of the
crown, replies, that the prifoner is guilty, and that he is ready
to prove him fo. This is done by two monofyllables in the
fame fpirit of abbreviation, " cul. prit." which fignifies firft
that the prifoner is guilty, (cul. culpable, or culpabiliss) and
then that the king is ready to prove him fo ; prit, praefto fum,
or paratus verificare. This is therefore a replication on be-
half of the king viva voce at the bar; which was formerly the
courfe in all pleadings, as well in civil as in criminal caufes.
And that was done in the concifeft manner: for when the
pleader intended to demur, he exprefled his demurrer in a
fingle word, " judgment;" fignifying that he demanded judg-
ment, whether the writ, declaration, plea, Ec. either in
form or matter, were fufficiently good in law: and if he

meant to reft on the truth of the facts pleaded, he exprefled

that alfo in a fingle fyllable, « prit;" fignifying that he was

ready to prove his affertions: as may be obferved from

the year-books and other antient repofitories of laws By

= North's Life uf Lord Guildford, 98.

this

are laid to be done proditorie et contra ligeantiae fuae debitum, [ 339 ]

• 2 Hal. P. C. 258.
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this replication the king and the prifoner are therefore at

iflue; for we may remember, in our ftrictures upon pleadings,

in the preceding book', it was obferved, that when the par-

ties come to a fact, which is afirmed on one fide and denied

on the other, then they are faid to be at iffue in point of

L 340 ] fact: which is evidently the cafe here, in the plea of non cul.

by the prifoner; and the replication of cul. by the clerk.

And we may alfo remember, that the ufual conclufion of all

affirmative pleadings, as this of cul. or guilty is, was by an

averment in thefe words," and this he is ready to verify; et" boc paratus eft verificare:" which fame thing is here ex-

prefled by the fingle word " prit."

How our courts came to expreis a matter of this im-

portance in fo odd and obicure a manner, « rem tantam tam

" negligenter," can hardly be pronounced with certainty. It
may perhaps, however, be accounted for by fuppofing, that
thele were at firft fhort notes, to help the memory of the
clerk, and remind him what he was to reply; or elfe it was

the fhort method of taking down in court, upon the minutes,

the replication and averment; "cul, prit:" which afterwards

the ignorance of fucceeding clerks adopted for the very words

to be by them fpoken ".

But however it may have arifen, the joining of iffue (which

though now ufually entered on the record", is no otherwife

joined* in any part of the proceedings) feems to be clearly
the meaning of this obicure expretliony: which has puzzled
our moit ingenious etymologifts, and is commonly under-
flood as if the clerk of the arraigns, immediately on plea

the officer bids the crier number them,
" Of this ignorance we may fee daily for which the sord in law-french iss

infances in the abufe of two legal " countess" but we now bear it pro-
terms of ancient French; one, the pro- nounced in very good Englith, " count
logue to all proclamations, « ogez," « thefe."
or hear ye, which is generally pro- * See Appendix, § I.

nounced moft unmeaningly, "O yes:"

the other, a more pardonable mir-

take, wiz. when a jury are all fworn,

pleaded,

Book IV.

* See Vol. III. pag. 312.

* a Hawk. P. C. 399.

y 2 Hal. P. C. 258.
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pleaded, had fixed an opprobrious name on the prifoner, by
alking him, " culprit, how wilt thou be tried?" for imme-
diately upon iffued joined it is inquired of the prifoner, by
what trial he will make his innocence appear (1). This form

has at prefent reference to appeals and approvements only

wherein the appellee has his choice, either to try the accufa-

tion by battel or by jury. But upon indictments, fince the [ 341 ]
abolition of ordeal, there can be no other trial but by jury,
per pais, or by the country: and therefore, if the prifoner

(x) The learned judge's explanation of prit from praefto fum, or
paratus verificare, however ingenious, is certainly inconfiftent both
with the principles and practice of fpecial pleading. After the ge-
neral illue, or the plea of not guilty, there could be no replication;
or the words paratus verificare could not polibly have been ufed.
This plea in Latin was entered thus upon the record : Non inde ef

attorney-general, the king's coroner, or clerk of affife, could only

at the end of this book.) If then I might be allowed to indulge

a conjecture of my own, I hould think that prit was an ealy cor-

ruption of pnt. written for ponit by the clerk, as a minute that

illue was joined, or ponit fe fuper patriam; or pnt fe might be con-

verted into prift or prefl, as it is fometimes written. Cul was pro-

bably intended to denote the plea, and prit the iffue ; and thefe fyl-

lables being pronounced aloud by the clerk to give the court and

prifoner an opportunity of hearing the accuracy of the minute, and

being immediately followed by the queftion, How wilt thou be

tried? naturally induced the ignorant part of the audience to fup-

pole that culprit was an appellation given to the prifoner. As a

confirmation of the conjecture that prit is a corruption for pnt, the

clerk of the arraigns at this day, immediately after the arraign-

ment, writes upon the indictment over the name of the prifoner,

puts. And Roger North informs us, that in ancient times, when

pleadings in the courts were ore tenus, "if a fergeant in the com-

"mon pleas faid judgment, that was a demurrer; if prift, that was

" an iffue to the country," Life of Lord Keeper North, 98.

that

Ch. 26.

refufes to put himfelf upon the inqueft in the ufual form,

culpabilis, et pro bono et malo ponit je Juper patriam; after this the

join iffue by facit fimiliter, or he doth the like. (See App.p.3.
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that is, to anfwer that he will be tried by God and the coun-

try", it a commoner; and, if a peer, by God and his peers ";
the indictment, if in treafon, is taken pro confeffo: and the
prifoner, in cafes of felony, is adjudged to ftand mute, and
if he perfeveres in his obftinacy, thall now o be convicted of
the felony.

WHeN the prifoner has thus put himfelf upon his trial,
the clerk anfwers in the humane language of the law, which
always hopes that the party's innocence rather than his guilt
may appear, " God fend thee a good deliverance." And
then they proceed, as foon as conveniently may be, to the
trial; the manner of which will be confidered at large in the
next chapter.

a A learned author, who is very fel. called judicium Dei. But it hould
dom miftaken in his conjectures, has feem, that when the queftion gives the

" by God or the country,"' that is, either pofitive; and not in the disjunctive,
by ordeal or by jury; becaufe the quef. which returns the uption back to the
tion flippoles an option in the pri- profecutor.
foner. And certainly it gives fome a Keylinge, 57. State Trials,
countenance to this offervation, shat paffim.
the trial by ordeal ufed formerly to be b stat 12 Geo. Ill. c. 20.

obferred that the proper anfwer is, prifoner an option, his anfwer muft be
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CHAPTER THE TWENTY-SEVENTH.

oF TRIAL AND CONVICTION.

THE feveral methods of trial and conviction of offenderseltablifhed by the laws of England, were formerly
more numerous than at prefent, through the fupertition
of our Saxon anceftors: who, like other northern nations,
were extremely addicted to divination: a character, which
Tacitus obferves of the antient Germansa. They therefore
invented a confiderable number of methods of purgation or

trial, to preferve innocence from the danger of falfe wit-

neffes, and in confequence of a notion that God would

always interpole miraculoully to vindicate the guiltlefs.

I. The molt antient fpecies of trial was that by ordeul ;

which was peculiarly diftinguilhed by the appellation of judi-

cium Dei; and fometimes vulgaris purgatio, to diftinguith it

from the canonical purgation, which was by the oath of the

party. This was of two forts", either fire-ordeal, or water-

ordeal; the former being confined to perfons of higher rank,

the latter to the common people a. Both thefe might be per-

formed by deputy: but the principal was to anfwer for the

fuccefs of the trial; the deputy only venturing fome cor- [ 343 ]

WROnGS.

* de mar. Germ. 10. ferrum, vel per aquam, pro diverfilale
• LL. Inae. 3.6.77. conditionis bominum: per ferrum calidum

• Mirr. 0.3.5 25. So fuerit homo liber; per aquam, fe fuerit
" Tenetur fe purgare is qui accufatur. rufticus. (Glanv. 1. 14.c.I.)

pri Dei judicium; Scilicet per calidun:
poral
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poral pain, for hire, or perhaps for friendthip. Fire-ordeal

was performed either by taking up in the hand, unhurt, a

piece of red-hot iron, of one, two, or three pounds weight;

or elfe by walking barefoot, and blindfold, over nine red-hot

plowfhares, laid lengthwife at unequal diftances: and if the

party efcaped being hurt, he was adjudged innocent; but if
it happened otherwife, as without collufion it ufually did,
he was then condemned as guilty. However, by this latter
method queen Emma, the mother of Edward the confeffor,
is mentioned to have cleared her character, when fufpected
of familiarity with Alwyn bihop of Winchefter'.

WATER-ordeal was performed, either by plunging the bare
arm up to the elbow in boiling water, and efcaping unhurt
thereby: or by caiting the perfon fufpected into a river or
pond of cold water; and, if he floated therein without any
action of fwimming, it was deemed an evidence of his guilt;

L 344 ] but, if he funk, he was acquitted. It is eafy to trace out the
traditional relics of this water-ordeal, in the ignorant bar-
barity ftill practifed in many countries to difcover witches

by calting them into a pool of water, and drowning them to

prove their innocence. And in the eaftern empire the fire-

ordeal was ufed to the fame purpofe by the emperor Theo-

dore Lafcaris; who, attributing his ficknefs to magic, caufed

all thofe whom he fufpected to handle the hot iron: thus

joining (as has been well remarked 8) to the moft dubious

crime in the world, the moft dubious proof of innocence.

ANd indeed this purgation by ordeal feems to have been

very antient and very univerfal, in the times of fuperftitious

barbarity. It was known to the antient Greeks: for in the

'and to walk over fire," in order to manifeft his innocence;

common form of fpeech, " of going b4. 6.1.

" through fire andwater to ferve
" another."

which,

Book IV.

Antigone of Sophocles", a perfon, fufpected by Creon of a

mifdemefnor, declares himfelf ready " to handle hot iron,

• This is till expreffed in that & Tho. Rudborne Hif, maj. Winsor.

s Sp. L. b. 12, 6.5.
в 8.270.

12
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which, the fcholialt tells us, was then a very ufual purga-
tion. And Grotius gives us many infances of water-
ordeal in Bithynia, Sardinia, and other places. There is alfo
a very peculiar fpecies of water-ordeal, faid to prevail among
the Indians on the coaft of Malabar; where a perfon accufed
of any enormous crime is obliged to fwim over a large river
abounding with crocodiles, and, if he efcapes unhurt, he is
reputed innocent. As, in Siam, befides the ufual methods
of fire and water ordeal, both parties are fometimes expofed
to the fury of a tyger let loofe for that purpofe; and, if the
beaft fpares either, that perfon is accounted innocent; if
neither, both are held to be guilty; but if he fpares both,
the trial is incomplete, and they proceed to a more certain

One cannot but be aftonihed at the folly and impiety of
pronouncing a man guilty, unlefs he was cleared by a mi-
racle; and of expecting that all the powers of nature fhould
be fufpended by an immediate interpofition of Providence
to fave the innocent, whenever it was prefumptuoully re-
quired. And yet in England, fo late as king John's time,
we find grants to the bithops and clergy to ule the judicium
ferri, aquae, et ignis'. And, both in England and Sweden,
the clergy prefided at this trial, and it was only performed
in the churches or in other confecrated ground; for which

we find the canon law very early declaring againft trial by

ordeal, or vulgaris purgatio, as being the fabric of the devil,

" Deum twum"" Upon this authority, though the canons

themfelves were of no validity in England, it was thought [ 345 ]

proper (as had been done in Denmark above a century be-

foreo) to difufe and abolith this trial entirely in our courts

* Mod. Univ. Hift, vii. 266.

of

criterion".

Stiernhook '' gives the realon; "non defuit illis operae et

« Laboris pretzum; jemper enim ab eju/modi judicio aliquid lucr

« facerdotibus obveniebat." But, to give it it's due praife,

« cum fit contra praeceptum Domini, son tentabus Dominum

• On Numb. r.17. •Dicrot. part 2. cauf. 2.qu. 5- dift. 7.

Decretal. Lib. 3. tit. 50. 6.9. E Glof.

" Spelm. Gloff. 435. ibid.

= De jure Sueonur la 1. 6. 8. • Mod. Uu. Hift, xxxii, 10s.
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of jultice, by an act of parliament in 3 Hen. III. according

to fir Edward Coke?, or rather by an order of the king in

council 9.

II. ANOTHER fpecies of purgation, fomewhat fimilar to

the former, but probably fprung from a prefumptuous abute

of revelation in the ages of dark fuperftition, was the corfned

or morfel of execration: being a piece of cheefe or bread,

of about an ounce in weight, which was confecrated with a

form of exorcifm; defiring of the Almighty that it might

man was really guilty; but might turn to health and nourith-

ment, if he was innocent: as the water of jealoufy among
the jews' was, by God's fpecial appointment, to caufe the
belly to fwell, and the thigh to rot, if the woman was guilty
of adultery.This corned was then given to the fufpected
perfon, who at the fame time alfo received the holy facra-
ment': if indeed the corned was not, as fome have fuf-

with a more profound refpect than formerly. Our hiftorians
aflure us, that Godwin, earl of Kent, in the reign of king
Edward the confeffor abjuring the death of the king's bro-

"dam abjuravit"," which fuck in his throat and killed him.
This cuftom has long fince been gradually abolifhed, though
the remembrance of it ftill fubfifts in certain phrafes of ab..
juration retained among the common people".

[340] However, we cannot but remark, that though in Euro-
pean countries this cuftom moft probably arofe from an abufe

of revealed religion, yet credulity and fuperftition will, in

326. 2 Fryn. Rec. Append. 20. Seld. = As, "I will cake the facrament
" upon it; may this mortel be my
" laft;" and the like.

all

Book IV.

caufe convulfions and palenels, and find no paflage if the

pected, the facramental bread itfelf; till the fubfequent in-
vention of tranfubitantiation preferved it from profane ules

ther, at laft appealed to his corfned, " per buccellam deglutien.

P 9 Rep. 32.

* I Rym. Foed. 228. Speim. Gloff.

Eadm, fol, 48.
r Spelm. Gl. 439
• Numb. ch. 5.

•LL. Canut. c.6.
"Ingulph.
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all ages and in all climates, produce the fame or fimilar ef-
fects. And therefore we hall not be furprized to find, that
in the kingdom of Pegu there fill fubfifts a trial by the

ing raw rice inflead of bread*. And, in the kingdom of
Monomotapa, they have a method of deciding lawfuits

equally whimfical und uncertain. The witnefs for the

plaintiff chews the bark of a tree, endued with an emetic

quality; which being fufficiently malticated, is then infufed
in water, which is given the defendant to drink. If his
tomach rejects it, he is condemned: if it ftays with him he

is abfolved, unlefs the plaintiff will drink fome of the fame

water; and, if it ftays with him alfo, the fuit is left unde-

THese two antiquated methods of trial were principally

in ufe among our Saxon anceftors. The next which fill

remains in force, though very rarely in ufe, owes it's intro-

duction among us to the princes of the Norman line. And

that is,

Ill. The trial by battel, duel, or fingle combat; which

was another {pecies of prefumptuous appeals to providence,

under an expectation that heaven would unqueitionably give

the vitory to the innocent or injured party. The nature

of this trial in cales of civil injury, upon iflue joined in a

writ of right, was fully difcufled in the preceding book ?:

to which I have only to add, that the trial by battel may be

demanded at the election of the appellee, in either an appeal

or an approvement; and that it is carried on with equal

folemnity as that on a writ of right: but with this difference,

that there each party might hire a champion, but here they

muft fight in their proper perfons. And therefore if the ap-

pellant or approver be a woman, a prieft, an infant, or of the [347 ]

age of fixty, or lame, or blind, he or the may counterplead

and refufe the wager of battel; and compel the appellee to

. * Mod. Univ. Hift. vii. 129.

put

corined, very fimilar to that of our anceftors, only fubftitut-

termined y.

* See Vol.IlI, pag- 337.

= Ibil, xV. 467-

VoL, IV. F f
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put himfelf upon the country. Alfo peers of the realm,

bringing an appeal, hall not be challenged to wage battel,

on account of the dignity of their perfons; nor the citizens

of London, by fpecial charter, becaufe fighting leems foreign

to their education and employment. So likewife if the crime
be notorious; as if the thief be taken with the mainour, or
the murderer in the room with a bloody knife, the appellant
may refufe the tender of battel from the appellee *; for it is
unreafonable that an innocent man fhould ftake his life
againft one who is already half-convicted.

THe form and manner of waging battel upon appeals are
much the fame as upon a writ of right; only the oaths of
the two combatants are valtly more itriking and • folemn.
The appellee, when appealed of felony, pleads not guilty,

and throws down his glove, and declares he will defend the

fame by his body: the appellant takes up the glove, and re-

plies that he is ready to make good the appeal, body for

body. And thereupon the appellee, taking the book in his

right hand, and in his left the right hand of his antagonift,

fwears to this effect: « Hoc audi, homo, quem per manum

"teneo," Ec." Hear this, O man, whom I hold by the

" hand, who calleft thyfelf John by the name of baptifm,

" that I, who call myfelf Thomas by the name of baptifm,

« did not felonioully murder thy father, William by name,

" nor am any way guilty of the faid felony. So help me

" God, and the faints; and this I will defend againft thee

" by my body, as this court fhall award." To which the

appellant replies, holding the bible and his antagonilt's hand

in the fame manner as the other: " Hear this, O man, whom

" I hold by the hand, who calleft thyfelf Thomas by the

" name of baptifm, that thou art perjured; and therefore

[348] " father, William by name. So help me God, and the faints;

" and this I will prove againft thee by my body, as this

• Flet, 1. 1. 6.34. 2 Hawk. P.C. 426.
85 court

Book IV.

" perjured, becaufe that thou felonioufly didft murder my

• 2 Hawk. P. Ca 427-
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" court thall award"" The battel is then to be fought

with the fame weapons, viz. batons, the fame folemnity,
and the lame oath againft amulets and forcery, that are ufed
in the civil combat : and if the appellee be fo far vanquithed,
that he cannot or will not fight any longer, he hall be ad-
judged to be hanged immediately; and then, as well as if
he be killed in battel, providence is deemed to have deter-
mined in favour of the truth, and his blood hall be at-

tainted. But if he kills the appellant, or can maintain the

fight from funrifing till the ftars appear in the evening, he

thall be acquitted. So alfo if the appellant becomes recreant,
and pronounces the horrible word of craven, he fhall lofe his
liberam legem, and become infamous; and the appellee fhall
recover his damages, and alfo be for ever quit, not only of
the appeal, but of all indictments likewife for the fame

IV. THe fourth method of trial ufed in criminal cafes

is that by the peers of Great Britain, in the court of parlia-

ment, or the court of the lord high fteward, when a peer is

capitally indicted: for in cafe of an appeal, a peer thall be

• There is a ftriking relemblance none but near relations were permitted
between this proces and that uf the to profecute in that court,) and that
court of Arcopagus at Athens for mur- the prifoner was the caufe of his death;
der; wherein the profecutor and pri- the prifoner, that he was innocent of the
foner were both fworn in the molt charge againft him. (Port. Antiq. h.I.
folemn manner: the profecutor, that c. 1g.)
he was related to the deceafeil, (for

(1) The laft time that the trial by battel was awarded in this
country, was in the cafe of lord Rae and Mr. Ramfay, in the 7 Ch. I.
The king by his commifion appointed a conftable of England to
prefide at the trial, who proclaimed a day for the duel, on which
the combatants were to appear with a fpear, a long fword, a fhort
{word, and a dagger; but the combat was prorogued to a further

day, before which the king revoked the commiflion.See an ac-
count of the proceedings, 11 Harg. St. Tr. 124.

tried

offence (1).

Ff 2
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tried by jury a (2). Of this enough has been faid in a former

chapter®; to which I fhall now only add, that in the me-

thod and regulation of its proceedings, it differs little from

the trial per patriam, or by jury; except that no fpecial:
verdict can be given in the trial of a peer'; becaufe the
lords of parliament, or the lord high fteward, (if the trial be
had in his court,) are judges fufficiently competent of the law

€ 349 ] that may arife from the fact: and except alfo, that the peers
need not all agree in their verdict; but the greater number,
confitting of twelve at the leaft, will conclude, and bind the
minority 8.

V. The trial by jury, or the country, per patriam, is alfo

that trial by the peers of every Englifhman, which, as the
grand bulwark of his liberties, is fecured to him by the great

The antiquity and excellence of this trial, for the fettling
of civil property, has before been explained at large'. And
it will hold much ftronger in criminal cafes; fince, in times
of difficulty and danger, more is to be apprehended from the
violence and partiality of judges appointed by the crown, in
fuits between the king and the fubject, than in difputes be-
tween one individual and another, to fettle the metes and

boundaries of private property. Our law has therefore wifely

placed this ftrong and twofold barrier, of a prefentment and

a trial by jury, between the liberties of the people, and

* 9 Rep. 30. 2 loft. 49. § 11. Folter, 247.

" See pig. 259.

(2) The nobility are tried by their peers for treafon and felony,
and mifprifion of thefe; but in all other criminal profecutions they
are tried like commoners by a jury. 3 Inf. 3o. See 1 rol. 401.

the

Book IV.

charter": " nullus liber homo capiatur, vel imprifonetur, aut
« exulet, aut aliquo alio modo deftruatur, nifi per legale judicium
« parium forum, vel per legem terrac."

" 9 Hen. Ill. c-29.

5 Halt. 116. i See VoL III. pag. 379.

r. Kelynge. 56. Ptat. y W. III. c. 3.

p. 7.
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the prerogative of the crown. It was neceflary, for preferv-

ing the admirable balance of our conftitution, to veft the

executive power of the laws in the prince: and yet this

power might be dangerous and deftructive to that very con-

titution, if exerted without check or control, by juftices of
oyer and terminer occafionally named by the crown; who
might then, as in France or Turkey, imprifon, difpatch, or
exile any man that was obnoxious to the government, by an
infant declaration, that fuch is their will and pleafure. But
the founders of the Englith law have with excellent forecaft
contrived, that no man fhould be called to anfwer to the
king for any capital crime, unlefs upon the preparatory ac-
cufation of twelve or more of his fellow-fubjects, the grand
jury: and that the truth of every accufation, whether pre-
ferred in the hape of indictment, information, or appeal, [350 ]
hould afterwards be confirmed by the unanimous fuffrage of
twelve of his equals and neighbours, indifferently chofen,
and fuperior to all fufpicion. So that the liberties of England

cannot but fubfift fo long as this palladium remains facred and

inviolate; not only from all open attacks, (which none will

be fo hardy as to make,) but alfo from all fecret machinations,

which may fap and undermine it; by introducing new and

arbitrary methods of trial, by juftices of the peace, com-
mifioners of the revenue, and courts of confcience. And
however convenient thee may appear at firft, (as doubtlefs all

arbitrary powers, well executed, are the moft convenients)

yet let it be again remembered, that delays and little incon-

veniences in the forms of juitice, are the price that all free

nations muft pay for their liberty in more fubftantial matters;

that thefe inroads upon this facred bulwark of the nation are

fundamentally oppolite to the fpirit of our conftitution; and

that, though begun in trifies, the precedent may gradually

increafe and (pread, to the utter difufe of juries in queitions

of the moft momentous concern.

WHAT was faid of juries in general, and the trial thereby,

in civil cales, will greatly thorten our prefent remarks, with

regard to the trial of criminal fuits; indictments, inform-

Ch. 27. WrOnGS.
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ations, and appeals; which trial I thall confider in the fame

method that I did the former; by following the order and
courfe of the proceedings themfelves, as the moft clear and
perfpicuous way of treating is.

WHeN therefore a prifoner on his arraignment has pleaded
not guilty, and for his trial hath put himfelf upon the
country, which country the jury are, the fheriff of the county
mult return a panel of jurors, liberos et legales homines, de
vicineto; that is, freeholders (3), without juft exception, and

of the vine or neighbourhood; which is interpreted to be of

the county where the fact is committed. If the proceedings

are before the court of king's bench, there is time allowed,

between the arraignment and the trial, for a jury to be impa-

[ 351 ] nelled by a writ of venire facias to the fheriff, as in civil caufes:

and the trial in cafe of a mifdemenor is had at nife prius,

unlefs it be of fuch confequence as to merit a trial at bar;

which is always invariably had when the prifoner is tried for

any capital offence (4). But, before commillioners of oger and

terminer and gaol delivery, the fheriff, by virtue of a general
precept directed to him before-hand, returns to the court a
panel of forty-eight jurors, to try all felons that may be
called upon their trial at that fellion; and therefore it is
there ufual to try all felons immediately, or foon, after their
arraigument. But it is not cultomary, nor agreeable to the
general courfe of proceedings, (unleis by confent of parties,
or where the defendant is actually in gaol,) to try perfons

they have pleaded not guilty, or traverfed the indictment. But
they ufually give fecurity to the court, to appear at the next

(3) Since the 4 & 5 W. & M. c. 24. which admits copyholders
upon juries, it is not necellary that the jurors thould be freeholders
in criminal cafes, except in trealon, and there it is exprefsly re-

(4) See how indictments for capital offences may be tried at

Book IV.

indicted of fmaller mifdemefnors at the fame court in which

1 2 Hal. P. C. 267. 2 Hawk. P. C. 403.

quired by the bill of rights. 1 W. & M.f.2.c.2.

nifi privs, p. 30g. n. 3-ante.
allifes
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aflifes or fellion, and then and there to try the traverle, giving
notice to the profecutor of the fame (5).

In cafes of high treafon, whereby corruption of blood may

enfue (except treafon in counterfeiting the king's coin or

y W. III. c. 3. frit, that no perfon hall be tried for any

fuch treafon, except an attempt to affaffinate the king, un-

lefs the indictment be found within three years after the of-

fence committed: next that the prifoner thall have a copy

of the indictment, (which includes the caption*,) but not
the names of the witnefles, five days at leaft before the trial ;
that is, upon the true confruction of the act, before his
arraignment'; for then is his time to take any exceptions
thereto, by way of plea or demurrer: thirdly, that he thall
alfo have a copy of the panel of jurors two days before his
trial: and, laftly, that he thall have the fame compulfive pro-
cefs to bring in his witnefles for him, as was ufual to compel
their appearance againft him. And by ftatute 7 Ann. c. 21.,
(which did not take place till after the deceafe of the late pre-

thereof, thall have not only a copy of the indictment, but a l 352 ]
lift of all the witnefles to be producer, and of the jurors im-
panelled, with their profeffions and places of abode, delivered
to him ten days before the trial, and in the prefence of two
witnefles; the better to prepare him to make his challenges.

and defence. But this laft act, fo far as it affected indict-

ments for the inferior fpecies of high treafon, refpecting the

coin and the royal feals, is repealed by the ftatute 6 Geo. III.

c. 53. elle it had been impoilible to have tried thofe of-

(5) Every defendant indicted for a mifdemelnor hould give full

eight days notice of trial to the profecutor, before the atifes, if the

trial is to be there; if at the feffions, it is ufual to give two or

three days notice. Cr. Circ. Comp. 17. 48. Or the juftices at

jeffions fix as a general rule what time they think a reafonable

notice in fuch cafes.

fences

Ch. 27.

feals), or mifprifion of fuch trealon, it is enacted by ftatute

tender,) all perfons, indicted for high treafon or mifprifion

* Foft. 229. Append. i. 1Ibid. 230.

F£4



352 PUBLIC

fences in the fame circuit in which they are indicted: for

ten clear days, between the finding and the trial of the in-

dictment, will excecd the time ufually allotted for any fellion

of oger and terminer (0). And no perfon indicted for felony

is, or (as the law ftands) ever can be, entitled to fuch copies,

before the time of his trial".

WheN the trial is called on, the jurors are to be fworny

as they appear, to the number of twelve, unlefs they are
challenged by the party.

CHALlENGEs may here be made, either on the part of
the king, or on that of the prifoner; and either to the whole
array, or to the feparate polls, for the very fame reafons that
they may be made in civil caufes. For it is here at leaft as
neceflary, as there, that the theriff or returning officer be
totally indifferent; that where an alien is indicted, the jury
thould be de meditate, or half foreigners, if fo many are
found in the place; (which does not indeed hold in Ptreafons,
aliens being very improper judges of the breach of allegiance ;
nor yet in the cafe of Egyptians under the ftatute 22 Hen. VIII.
c. 1o.) that on every panel there thould be a competent
number of hundredors; and that the particular jurors fhould

(0) It is the praétice to deliver the copy of the indictment, and
the lifts of witnefles and jurors, ten clear days, exclufive of the day
of delivery and the day of trial, and of intervening Sundays pre-

vious to the trial. Faf. 2.250.
By the 39 & 40 Geo. III. c. 93. it is enacted, that in all cafes

of high treafon, in compafling or imagining the death of the king,
or in milprifion of fuch treaton, where the overt act of fuch trea-
fun fhall be alleged in the indictment to be the affaflination of the

king, or a direct attempt again his life or perfon, the perfon ac-

culed thall be indicted and tried in the fame manner in every refpect

and upon the like evidence, as if he was charged with murder.

But the judgment and execution fhall remain the fame as in other

Book IV.

m For. 250. • See Vol. III. pag. 359.
3 2 Hawk. P.C. 410. P 2. Hawk. P. C. 420. 2 Hal. P. C. 27%.

cales of ligh trefon.
be
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be omni exceptione majores; not liable to objection either

CHALLenGes upon any of the foregoing accounts are [353 ]
tiled challenges for caufe; which may be without fint in
both criminal and civil trials. But in criminal cafes, or at
leaft in capital ones, there is, in favorem vitae, allowed to
the prifoner an arbitrary and capricious {pecies of challenge
to a certain number of jurors, without hewing any caufe

at all ; which is called a peremptory challenge : a provifion full
of that tendernefs and humanity to prifoners, for which our
Englith laws are juftly famous (7). This is grounded on

two reafons. I. As every one muft be fenfible, what fudden

impretions and unaccountable prejudices we are apt to con-
ceive upon the bare looks and geftures of another; and how
neceflary it is, that a prifoner (when put to defend his life)
hould have a good opinion.of his jury, the want of which
might totally difconcert him; the law wills not that he thould
be tried by any one man againlt whom he has conceived a
prejudice, even without being able to affign a reafon for fuch

perhaps the bare queltioning his indifference may fometimes
provoke a refentment; to prevent all ill confequences from
which, the prifoner is ftill at liberty, if he pleafes, peremp-

This privilege, of peremptory challenges, though grant-

ed to the prifoner, is denied to the king by the ftatute
33 Edw. I. It. 4. which enacts, that the king hall challenge
no jurors without alligning a caufe certain, to be tried and ap-

proved by the court. However it is held, that the king need

not aflign his caufe of challenge, till all the panel is gone

(7) A peremptory challenge is not allowed in the trial of col-

through,

propter honoris refpectum, propter defectum, propter affectum,
or propter delicisms.

his diflike. 2. Becaufe, upon challenges for caufe fhewn, if
the reafon aligned prove infufficient to fet afide the juror,

torily to fet him afide.

lateral illues. Foft.42. Nor in any trial for a mifdemelnor.

2 Marg. St. Ir. 800, and 4 H. St.fr. 1.
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through, and unlefs there cannot be a full jury without the
perfon fo challenged. And then, and not fooner, the king's

THe peremptory challenges of the prifoner muft however

have fome reafonable boundary; otherwife he might never

L 354 ] be tried. This realonable boundary is fettled by the common

law to be the number of thirty-five; that is, one under the

number of three full juries. For the law judges that five and

thirty are fully fufficient to allow the moft timorous man to
challenge through mere caprice; and that he who peremp-
torily challenges a greater number, or three full juries, has
no intention to be tried at all. And therefore it dealt with
one, who peremptorily challenges above thirty-five, and
will not retract his challenge, as with one who fands mute
or refufes his trial; by fentencing him to the peine forte et
dure in felony, and by attainting him in treafon". And fo
the law ftands at this day with regard to treafon, of any
kind.

Bur by fatute 22 Hen. VIII. c. 14. (which, with regard

to felonies, ftands unrepealed by Matute 1 & 2 Ph. & Mar.
c. 1o.) by this ftatute, I fay, no perfon arraigned for felony,
can be admitted to make any more than twenty peremptory
challenges. But how if the prifoner will peremptorily chal-
lenge twenty-one, what thall be done? The old opinion

(8) And the practice is the fame both in trials for mifdemefnors

and for capital offences. 3 Harg-St. Tr. 519. Where there is a

challenge for caufe, two perfons in court not of the jury are {worn

to try whether the juryman challenged will try the prifoner indif-

ferently. Evidence is then produced to fupport the challenge, and

according to the verdict of the two tryers, the juryman is admitted

or rejected. A juryman was thus fet afide in O'Coigly's trial for

treafon, becaufe, upon looking at the prifoners, he had uttered the

12 was,

Book IV.

counfel muft thew the caufe: otherwife the juror thall be
fworn " (8).

9 2 Hank. P. C. 4I3. 2 Hal. P. C. 275.
r 2 Hal. P. C. 268.

words, « damned rafcals,"See O'Coigly's trial.



WRONGS. 354

was, that judgment of peine forte et dure fhould be given, as

where he challenged thirty-fix at the common laws: but the.

better opinion feems to be*, that fuch challenge hall only be

doth not inflict the judgment of penance for challenging

twenty-one, neither doth the ftatute inflict it; and fo heavy

a judgment (or that of conviction, which fucceeds it) hall

not be impofed by implication. Secondly, the words of the

itatute are," that he be not admitted to challenge more

" than twenty;" the evident conftruction of which is, that

any farther challenge thall be difallowed or prevented: and

therefore, being null from the beginning, and never in fact

a challenge, it can fubject the prifoner to no punithment;

but the juror hall be regularly fworn.

IF, by reafon of challenges or the default of the jurors, a

fufficient number cannot be had of the original panel, a tales

may be awarded as in civil caufes", till the number of twelve [ 355 ]

'is fworn,& well and truly to try, and true deliverance make,

" between our fovereign lord the king, and the prifoner

" whom they have in charge; and a true verdict to give,

« according to their evidence."

WHen the jury is fworn, if it be a caufe of any confe-

quence, the indictment is ufually opened, and the evidence

marthalled, examined, and enforced by the counfel for the

crown, or profecution. But it is a fettled rule at common

law, that no counfel fhall be allowed a prifoner upon his trial,

upon the general iffue, in any capital crime, unlefs fome

point of law thall arife proper to be debated". A rule, which

(however it may be palliated under cover of that noble decla-

ration of the law, when rightly underfood, that the judge

hall be counfel for the prifoner; that is, fhall fee that the

proceedings againft him are legal and ftrictly regular*) feems

may ore tenus order a new panel to be
: 3 Inft. 227. 2 Hal. P. C. 270. returned infanter. (4 luft. 68. 4 St.
a See Vol. III. pag. 367.But, in Tr. 728. Cooke's Cafe.)

mere commillions of gaol delivery, no
tales can be awarded; though the court * Sir Edward Coke (3 Inft. 337)

gives

Ch. 27.

difregarded and over-ruled. Becaufe, firft, the common law

s 2 Hawk. P. C. 414.

w 2 Hawk. P. C. 400.
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to be not at all of a piece with the reft of the humane treatment

of prifoners by the Englita law. For upon what face of rea-

fon can that aliftance be denied to fave the life of a man,

which yet is allowed him in profecutions for every petty tref-

pais? Nor indeed is it ftrictly fpeaking a part of our antient

fel in civil fuits, " who know how to forward and defend
" the caufe, by the rules of law and cuftoms of the realm,"
immediately afterwards fubjoins; " and more neceffary are

« they for defence upon indictments and appeals of felony,

« than upon other venial caufes" (8). And the judges them-

gives another additional reafon for this this confilium, I conceive, fignifies only

refulal, " becaufe the evidence to con- an imparlance, and the petitio confilii is

" it could not be contradicted." Which, pig. 298) which is not allowable in

lord Nottingham (when high fteward) any criminal profecution. This will be

declared, 3 St. Tr. 726) was the only manifelt by comparing this law with a

good reafon that could be given for it. contemporary pallage in the grand cou-

fumier of Normandy, (ch. 85.) which

I Father Parfons the jefuit, and after

ji. 66.) have imagined, that the benefit
of counfel to plead for them was firft

meaning (I prefume) chapter 47 and 48"ill eft accufe." Or, as it fands in the
of the code which is ufually attributed
to that prince. " De caufis criminalibus

(8) The prifoner is not allowed counfel to plead his caufe be-
fore the jury in any felouy, whether it is capital, within the benefit
of clergy, or a cale of petty larceny.
prifoner or defendant is allowed council as in civil actions.

The maxim that the judge is counfel for the prifoner fignifies
nothing more than that the judge hall take care that the prifoner
does not fuffer from the want of counfel.

The judge is counfel only for public jultice, and to promote

that object alone all his enquiries and attention ought to be di-
rected. Upon a trial for the murder of a male child, the counfel
for the projecution concluded his cafe without aling the lex of

Book IV.

law: for the mirrours, having obferved the neceflity of coun-

« viet a prifoner (hould be fo manifeft, as craving leave do impart; (See Vol. HI.

у с. 3.51.
rpeaks of imparlances in perfonal ae-

him bithop Ellys, (of Englith liberty, tions. "Apresce, ejl tend le quereble a'
" refpundre; et aura congie de Joy con-

"Jeiller, s'il le demande; et quand il
denied to prifoners by a law of Hen. I. "Jera confeille, il peut ayer le faid dont

Lat. text, (edit. 1539.) "Querelatus
"uutem poftea tenetur refpondere; el ba-

" vel capitalibus nemo quaerat confilium: " bebis licentiam confulendi, fo requirat;
"quin implacitalis flatim perneget, fine «babito autem confilio, debet factums ne-
" omni petitione confili. - In aliis omnia "gare quo accufatus efl."
"bus poteft et debet uti confilio." - But

But in mifdemeanours the

1I
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felves are fo fenfible of this defect, that they never cruple

alk, or even to alk quetions for him, with refpect to matters [ 356 ]

of fact: for as to matters of law, arifing on the trial, they

are entitled to the alliftance of counfel. But, left this indul-
gence fhould be intercepted by fuperior influence, in the cafe
of ftate-criminals, the legiflature has directed by ftatute

as works a corruption of the blood, or mifprifion thereof,
(except trealon in counterfeiting the king's coin or feals,) may
make their full defence by counfel, not exceeding two, to
be named by the prifoner and alligned by the court or judge:
and the faine indulgence, by ftatute 20 Geo. II. c. 30.,
is extended to parliamentary impeachments for high treafon,
which were excepted in the former act (9).

the child, and the judge would not permit him afterwards to call
a witnefs to prove it, but, in confequence of the omiflion, he di-
rected the jury to acquit the prifoner. But to the honour of that
judge, it ought to be ftated, that he declared afterwards in private
his regret for his conduct. This cafe is well remembered, but it
ought never to be cited but with reprobation.

(9) Upon the trial of illues which do not turn upon the quetion
of guilty or not guilty, but upon collateral facts, prifoners under
a capital charge, whether for treaion or felony, always were en-

It is very
extraordinary that the law of England hould have denied the
afiftance of counfel, when it is wanted moft, viz. to defend the
life, the honour, and all the property of an individual. It is the
extenfion of that maxim of natural equity, that every one hall be
heard in his own caufe, that warrants the admillion of hired ad-
vocates in courts of jultice; for there is much greater inequality
in the powers of explanation and perfuafion in the natural fate of
the human mind, than when it is improved by education and ex-

difference in their kill and management is generally fo incon-
fiderable, that the decifion of the caufe depends only upon the
fuperiority of the juftice in the refpective cafes of the litigating
parties.Hence the practice of an advocate is abfolutely neceffary

will

to allow a prifoner counfel to inftruct him what queftions to

7.W. 3. c. 3- that perfons indicted for fuch high treafon,

titled to the full affiftance of counfel. Fat. 232.42.

perience. Amongit profellional men of eftablifhed character, the

to the adminiftration of fubftantial jultice. An honourable barrifter
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The doctrine of evidence upon pleas of the crown is, in

molt refpects, the fame as that upon civil actions. There

are however a few leading points, wherein, by feveral fta-

tutes, and refolutions, a difference is made between civil

and criminal evidence.

will never mif-fate either law or facts within his own knowledge,
but he is juftified in urging any argument, whatever may be his
own opinion of the folidity or juftnefs of it, which he may think will
promote the interefts of his client; for realoning in courts of
juftice and in the ordinary affairs of life feldom admits of geome-
trical demonitration; but it happens not unfrequently that the
fame argument, which appears fophiftry to one, is found logic in
the mind of another, and every day's experience proves that the
opinions of a judge and an advocate are often diametrically oppo-

fite. Many circumftances may occur, which will juftify or com-

pel an individual member of the profeflion to refufe the defence
of a particular client, but a caufe can hardly be conceived which

ought to be rejected by all the bar; for fuch a conduct in the

profetion would excite fo ftrong a prejudice againft the party, as to

render him in a great degree condemned before his trial. Let the

circumítances agaiuft a prifoner be ever fo atrocious, it is ftill the
duty of the advocate to fee that his client is convited according
to thole rules and forms, which the wifdom of the legiflature has
eftablifhed as the beft protection of the liberty and the fecurity of
the fubject. But the conduct of counfel in the profecution of cri-
minals, ought to be very different from that which is required
from them in civil actions, or when they are engaged on the fide of

a prifoner; in the latter cafes they are the advocates of their client

only, and fpeak but by his infruction and permilion; in the

former they are the advocates of public juftice, or to fpeak more

profeffionally, they are the advocates of the king, who, in all

criminal profecutions, is the reprefentative of the people; and both

the king and the country muft be better fatisfied with the acquittal

of the innocent, than with the conviction of the guilty. Hence

in all criminal profecutions, efpecially where the prifoner can have

no counfel to plead for him, a barrifter is as much bound to dif.

clofe all thofe circumitances to the jury, and to reafon upon them

as fully, which are favourable to the prifoner, as thofe which are

likely to lupport the profecution.

When this note was written, the editor was not aware that the

general obfervations contained in it were fanctioned by fo great

authorities

356 Book IV.
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6 Edw. VI. c. II. two lawful witnefles are required to con-

vict a prifoner; unlefs he hall willingly and without vio

lence confefs the fame. By ftatute 1 & 2 Ph. & Mar. c. 10.

a farther exception is made as to treafons in counterfeiting

the king's feals or fignatures, and treafons concerning coin

current within this realm: and more particularly by c. 11.

the offences of importing counterfeit foreign money current

in this kingdom, and impairing, counterfeiting, or forging
any current coin. The ftatutes 8 & g W. III c. 25. and

{pecies of treafon, do alfo provide, that the offenders may be
indicted, arraigned, tried, convicted, and attainted, by the
like evidence, and in fuch manner and form as may be had
and ufed againft offenders for counterfeiting the king's money.

fons to which that act extends, the fame rule (of requiring
two witnefles) is again enforced; with this addition, that
the confellion of the prifoner, which hall countervail the
neceffity of fuch proof, muft be in open court. In the con-
Itruction of which act it hath been holden a, that a confef-
fion of the prifoner, taken out of court, before a magiftrate or
perfon having competent authority to take it, and proved by

authorities as Cicero and Panatius. Cicero makes the diftinction
that it is the duty of the judge to purlue the truth; but it is per-
mitted to an advocate to urge what has only the femblance of it.
He fays he would not have ventured himfelf to have advanced
this, (efpecially when he was writing upon philofophy,) if it had
not alfo been the opinion of the gravelt of the ftoics, Panatius.

two

356

FInsT, in all cafes of high treafon, petit treafon, and

mifprifion of trealon, by tatutes i Edw. VI. c. 12. and 5 8

15 & 16 Geo. Il. c. 28. in their fubiequent estenfions of this [ 357 ]

But by ftatute 7 W. Ill. c. 3. in profecutions for thofe trea-

a Fofter, 240-244.

" Judicis eft femper in caufis verum fequi; patroni nonnunquam
« verifimile, etiam fi minus fit verum, defendere : quod fcribere
" (prefertim cum de philofophia feriberem) non auderem, nifi
« ¡dem placeret graviflimo ftoicorum Panatio."

Cic. de Off. lib. 2. c. 14.
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two witnefles is fufficient to convict him of treafon., But

hafty unguarded confeffions, made to perfons having no fuch

authority, ought not to be admitted as evidence under this

Itatute. And indeed, even in cales of felony at the common

law, they are the weakeft and molt fufpicious of all tefti-

mony; ever liable to be obtained by artifice, falfe hopes,

promites of favour, or menaces; feldom remembered accu-

rately, or reported with due precifion; and incapable in their

nature of being difproved by other negative evidence. By

the fame ftatute y W. III. it is declared, that both wit-

nefles muft be to the fame overt act of treafon, or one to one

overt act, and the other to another overt act, of the fame

{pecies of treafon", and not of diftinet heads or kinds: and
no evidence thall be admitted to prove any overt act not ex-
prefsly laid in the indictment. And therefore in fir John
Fenwick's cafe in king William's time, where there was but
one witnels, an act of parliament was made on purpole to
attaint him of treafon, and he was executed ?. But in almoft
every other accufation one pofitive witnefs is fufficient. Baron
Montefquieu lays it down for a rule®, that thofe laws which
condemn a man to death in any cafe on the depofition of a
fingle witnels, are fatal to liberty: and he adds this reafon,
that the witnefs who affirms, and the accufed who denies,
make an equal balance'; there is a neceflity therefore to call

[ 358 ] in a third man to incline the fcale. But this feems to be
carrying matters too far: for there are fome crimes, in which
the very privacy of their nature excludes the poffibility of
having more than one witnefs; muft thefe therefore efcape
unpunilhed? Neither indeed is the bare denial of the perfon

nefs. In cales of indictments for perjury, this doctrine is

better founded; and there our law adopts it: for one witnes

is not allowed to convict a man indicted for perjury; becaufe

then there is only one oath againft another?. In cafes of

• See St. Tr. Il. 144. Folter, 235-

€ 10 Mud. 194.

Book IV.

accufed equivalent to the pofitive oath of a difinterefted wit-

e Stat. 8 W.IT. c. 4.

* St. Tr. V. 40.

• Sp. L. b. 12.c.3.

" Beccar. c. 13.

treafon
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treafon alfo there is the accufed's oath of allegiance, to coun-

terpoife the information of a fingle witnefs; and that may

perhaps be one reafon why the law requires a double telti-
mony to convict him: though the principal reafon, undoubt-

edly, is to fecure the fubject from being facrificed to fietitious

confpiracies, which have been the engines of profligate and

crafty politicians in all ages.

SEcOnDLy, though from the reverfal of colonel Sidney's

attainder by act of parliament in 1689" it may be collected',

that the mere fimilitude of hand-writing in two papers fhewn
to a jury, without other concurrent teftimony, is no evidence
that both were written by the fame perfon; yet undoubtedly
the teftimony of witnefles, well acquainted with the party's

hand, that they believe the paper in queftion to have been

written by him, is evidence to be left to a jury ' (10).

THIrDLy, by the ftatute 21 Jac. I. c. 27. a mother of a

baftard child, concealing it's death, muft prove by one wit-
nefs that the child was born dead; otherwife fuch conceal-
ment fhall be evidence of her having murdered it * (11).

1716. St. Tr. VI. 6D. Layer's cafe,
' 2 Hawk. P.C. 431.

1 Lord Prefton's cafe, A. D. 1690. A.D. 1758. 4 Burr. 644.

* See pag. 198.

(10) But the proof of hand-writing is not evidence in high

treafon, unlefs the papers are found in the cultody of the prifoner.

1 Burr. 644.

(I1) By the 43 Geo. III. c. 58. this ftatute is repealed, and alfo

a fimilar fatute in Ireland the 6 Aun. c. 4 and it is enacted, that all

women who fhall be tried for the murder of their baftard children,

thall be tried by the fame rules of evidence, as if thefe ftatutes

had never been palled, provided that it hall be lawful for the jury

to find that the priloner was delivered of iflue, which it born alive

would have been a baltard, and that fhe did endeavour to conceal

the

Ch. 27.

" St. Tr. VIII. 472.
1. D. 1722. Ibid. 279. Henzey's cafe,

Se. Tr. IV. 453. Francia's cafe, 1. D.

VoL. IV. G g
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FoUrTHLy, all prefumptive evidence of felony fhould be

admitted cautioully; for the law holds, that it is better that
ten guilty perfons efcape, than that one innocent fuffer. And

[ 359 ] fir Matthew Hale in particular' lays down two rules moft

prudent and neceflary to be obferved: 1. Never to conviêt a

man for ftealing the goods of a perfon unknown, merely be-

caufe he will give no account how he came by them, unlefs

an actual felony be proved of fuch goods: and, 2. Never to

convict any perfon of murder or manflaughter, till at leaft the

body be found dead; on account of two inftances he mei-

tions, where perfons were executed for the murder of others,

who were then alive, but mifling.

LASTLY, it was an antient and commonly received prac-

tice, (derived from the civil law, and which alfo to this

day obtains in the kingdom of France"s) that, as countel

was not allowed to any prifoner accufed of a capital crime, to

neither thould he be fuffered to exculpate himfelf by the tef-
timony of any witneffes. And therefore it deferves to be re-
membered to the honour of Mary I. (whole early fenti-

ments, till her marriage with Philip of Spain, feem to have

been humane and generous®,) that when the appointed fir

Richard Morgan chief juftice of the common pleas, the in-
joined him," that notwithftanding the old error, which
" did not admit any witnefs to fpeak, or any other mater
" to be heard, in favour of the adverfary, her majefty being
" party; her highnefs's pleafure was, that whatfoever could
" be brought in favour of the fubject fhould be admitted to
" be heard: and moreover, that the juitices fhould not per-
« fuade themfelves to fit in judgment otherwife for her high-

' 2, Hal. P. C. 290.

• See pag. 17.

the birth thereof, and the court therefore may adjudge the pri-
foner to be committed to the gaol or houfe of correction for any
time not exceeding two years.

Book IV.

m St. Tr. I. palim.
" Domat. publ. law. b. 3. r. 1.

Montefqo Sp. L. b. 29. c. 11.

66 nefs
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" nefs than for her fubject P." Afterwards, in one particular
inftance, (when embezzling the queen's military tores was
made felony by ftatute 31 Eliz. c. 4.) it was provided, that
any perfon impeached for fuch felony, thould be received

" and admitted to make any lawful proof that he could, by
" lawful witnefs or otherwife, for his difcharge and defence :"
and in general the courts grew fo heartily afhamed of a doc-
trine fo unreafonable and oppreflive, that a practice was gra-
dually introduced of examining witnefles for the prifoner, but
not upon oath?: the confequence of which ftill was, that [ 3бо ]
the jury gave lefs credit to the prifoner's evidence, than to

that produced by the crown. Sir Edward Coke protefts

very trongly againft this tyrannical practice; declaring that

he never read in any act of parliament, book-cafe, or record,

that in criminal cafes the party accufed fhould not have wit-

neffes fworn for him; and therefore there was not fo much

to fenfible of this ablurdity, that, in the bill for abolihing

hoftilities between England and Scotland, when felonies
committed by Englithmen in Scotland were ordered to be
tried in one of the three northern counties, they infifted on
a claufe, and carried it" againft the efforts of both the crown
and the houfe of lords, againft the practice of the courts in
England, and the exprefs law of Scotland", " that in all
" fuch trials for the better difcovery of the truth, and the

" better information of the confciences of the jury and juf-
" tices, there hall be allowed to the party arraigned the bc-
& nefit of fuch credible witnefles to be examined upon oath
« as can be produced for his clearing and jultification." At

juftice was eftablifhed throughout all the realm, in cafes of
treafon within the act: and it was afterwards declared by

§ 2, Bulft, 147. Cro. Car. 202.

s See allo 2 Hal, P. C. 283. and his

• Com. Journ. 4, 5. 12, 13-15.29.
30 Jun. 1607.

Ch. 27.

as fcintilla juris againft it. And the houfe of commons were

length by the ftatute 7 W. III. c. 3. the fame meafure of

ftatute 1 Ann. ft. 2. c. 9. that in all cafes of treafon and fe-

• Hollingth. 1112. St. Tr. I. 72.

^ 3 Inft. 79.

fummary, 204.

• Stat. 4 Jac. I.c. I.

* Ibial. 4 Jun. 1607.

Gg 2 lony
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lony all witnelles for the prifoner thould be examined upon
oath, in like manner as the witnefles againft him.

WHeN the evidence on both fides is clofed, and indeed
when any evidence hath been given, the jury cannot be dif.
charged (unlefs in cafes of evident neceflity *) till they have

given in their verdict (Ir); but are to confider of it, and

deliver it in, with the fame forms, as upon civil caufes:

only they cannot, in a criminal cale which touches life or

member, give a privy verdict. But the judges may ad-

journ while the jury are withdrawn to confer, and return

I zor ] to receive the verdict in open court. And fuch public or

open verdict may be either general, guilty, or not guilty ;

or fpecial, fetting forth all the circumftances of the cafe, and

praying the judgment of the court, whether, for inftance,

on the facts ftated, if it be murder, manflaughter, or no crime

at all. This is where they doubt the matter of law, and

therefore chufe to leave it to the determination of the court ;

though they have an unqueitionable right of determining

upon all the circumftances, and finding a general verdict, if

they think proper fo to hazard a breach of their oaths: and

if their verdict be notorioully wrong, they may be punilhed,

and the verdict fet afide by attaint at the fuit of the king ;

but not at the fuit of the prifoner a. But the practice, here-

jurors, merely at the difcretion of the court, for finding their

* Co. Lift. 227. 3 Inft. 110. Foft. 2 3 St. Tr. 731. 4St, Tr. 238.455.

27. Gould's cafe, Hil. 1764 485.
* 2 Hal. P. C. 310.

439.

(11) It is now fettled, that when a criminal trial runs to fuch
a length as it cannot be concluded in one day, the court, by
it's own authority, may adjourn till the next morning; but
the jury muft be fomewhere kept together, that they may
have no communication but with each other. Stone's cafe, 6T. R.
527.

verdict

збо Book IV.

tofore in ufe, of fining, imprifoning, or otherwife punithing

y 2 Hal. P. C. 300. 7 Hawk. P. C.
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verdict contrary to the direction of the judge, was arbitrary,
unconftitutional, and illegal; and is treated as fuch by fir
Thomas Smith, two hundred years ago; who accounted
« fuch doings to be very violent, tyrannical, and contrary to
" the liberty and cuftom of the realm of England?" For,
as fir Matthew Hale well obferves a, it would be a moft un-
happy cale for the judge himfelf, if the prifoner's fate de-
pended upon his directions; — unhappy alfo for the prifoner ;
for, if the judge's opinion muft rule the verdict, the trial by
jury would be ufelefs. Yet in many inftances, where con-
trary to evidence the jury have found the prifoner guilty, their
verdict hath been mercifully fet afide, and a new trial granted
by the court of king's bench: for in fuch cafe, as hath been
faid, it cannot be fet right by attaint. But there hath yet
been no inftance of granting a new trial, where the prifoner
was acquitted upon the firf

IF the jury therefore find the prifoner not guilty, he is
then for ever quit and difcharged of the accufation *, except
he be appealed of felony within the time limited by law. And
upon fuch his acquittal, or difcharge for want of profecu- [302 1
tion, he thall be immediately fet at large without payment of
any fee to the gaoler?. But if the jury find him guilty', he
is then faid to be convicted of the crime whereof he ftands in-
dicted. Which conviction may accrue two ways; either by
his confeffing the offence and pleading guilty; or by his
being found fo by the verdiet of his country.

WHeN the offender is thus convicted, there are two colla-
teral circumtances that immediately arife. I. On a convic-

* Smith's commonw. I. 3. c. I.
§ In the Roman republic, when the

St. prifoner was convicted of any capital
Tr. X. 416. offence by his judges, the form of pro-

nouncing that conviction was fomething

• The civil law in such cale only peculiarly delicate; not that he was

difcharges him from the fame accufer,guilty, but that he hnd not been enough

but not from the fame accufation. (Ff.

WrONGS. збг

e Stat, 14 Geo, MI. c. 20.
a 2 Hal. P. C. 313°
81 Lev. g. T. Jones, 163.

c 2 Hawk. P.C. 442.

upon his guard: "paruss cavife wilctur."

48.2.7.§2.) (Fefius, 325.)

Gg 3 tion



362 PUBLIC

tion (or even upon an acquittal where there was a reafon-

able ground to profecute, and in fact a bona fide profecution)

for any grand or petit larciny or other felony, the reafonable

expenfes of profecution, and alfo, if the profecutor be poor,

a compenfation for his trouble and lofs of time, are by ftatutes

25 Geo. II. c. 36. and 18 Geo. III. c. 19. to be allowed him

out of the county ftock, if he petitions the judge for that

purpofe: and by itatute 27 Geo. Il. c. 3. explained by the

fame ftatute 18 Geo. Ill. c. 19. all perions appearing upon

recognizance or fubpona to give evidence, whether any in-

dictment be preferred or no, and as well without conviction

as with it, are entitled to be paid their charges, with a farther

allowance (if poor) for their trouble and lofs of time (12).

4. On a conviction of larciny in particular, the profecutor
thall have reftitution of his goods, by virtue of the ftatute
21 Hen. VIII. c. I1. For by the common law there was no
reftitution of goods upon an indictment, becaufe it is at the
fuit of the king only; and therefore the party was enforced to
bring an appeal of robberry, in order to have his goods again 5.

But, it being confidered that the party profecuting the

offender by indictment, deferves to the full as much encou-

ragement as he who profecutes by appeal, this ftatute was

made, which enacts, that if any perfon be convicted of lar-

(12) But the colts cannot be allowed the profecutor out of the
county rates, in any cafe for a mifdemeanor. IT: R.377.

In many cafes of mifdemeanors, the interett of the public as
much requires that the judge thould have the power of allowing
cofts to the profecutor as in felony. As in the offences of uttering
bale coin, obtaining goods and money under falfe pretences, re-
ceiving folen goods, perjury, and in other infances where the pro-
fecution is as neceflary for the public fecurity as in felony, and
where the profecutor has no farther interelt in the profecution than
any other member of the community.

Book IV.

8 3 Init. 212.

ciny,
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ciny, by the evidence of the party robbed, he thall have full

reftitution of his money, goods, and chattels; or the value

of them out of the offender's goods, if he has any, by a writ [ 303 ]

to be granted by the juftices. And the conftruction of this

act having been in great meafure conformable to the law of

appeals, it has therefore in practice fuperfeded the ufe of ap-

peals of larciny. For inftance: as formerly upon appealsh,

fo now upon indictments of larciny, this writ of reftitution

thall reach the goods fo ftolen, notwithftanding the property i

of them is endeavoured to be altered by fale in market overt*.

And though this may feem fowewhat hard upon the buyer,

yet the rule of law is that "/poliatus debet, ante omnia, refti-

& tui;" efpecially when he has ufed all the diligence in his
power to convict the felon. And, fince the cafe is reduced
to this hard neceflity, that either the owner or the buyer
muft fuffer; the law prefers the right of the owner, who
has done a meritorious act by purfuing a felon to condign
punithment, to the right of the buyer, whofe merit is only
• negative, that he has been guilty of no unfair tranfaction.
And it is now ufual for the court, upon the conviction of a
felon, to order (without any writ) immediate reftitution of
fuch goods, as are brought into court, to be made to the
feveral profecutors. Or elfe, fecondly, without fuch writ
of reftitution, the party may peaceably retake his goods,.
wherever he happens to find them', unlefs a new property
be fairly acquired therein. Or, laftly, if the felon be con-
victed and pardoned, or be allowed his clergy, the party
robbed may bring his action of trover againft him for his
goods; and recover a fatisfaction in damages. But fuch
action lies not before profecution: for fo felonies would be
made up and healed ": and alfo recaption is unlawful, if it
be done with intention to fmother or compound the lar-

Ch. 27:

# Bradlon, de coron. c. 32.
' See Vol. Il. pag- 450.
# 1. Hal. 1'. C. 543-

l dice Vul. lil. pag. 4.
i a Hal. P. C. 546.
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ciny; it then becoming the heinous offence of theft-bote, as

was mentioned in a former chapter" (13).

It is not uncommon, when a perfon is convicted of a mif-

demefnor, which principally and more immediately affects

fome individual, as a battery, imprifonment, or the like, for

the court to permit the defendant to fpeak with the profecutor
L 304 ] before any judgment is pronounced; and if the profecutor

declares himfelf fatisfied, to inflict but a trivial punifhment.
This is done to reimburfe the profecutor his expenfes, and
make him fome private amends, without the trouble and cir-

cuity of a civil action. But it furely is a dangerous practice:

and though it may be intrufted to the prudence and difcre-

tion of the judges in the fuperior courts of record, it ought

never to be allowed in local or inferior jurifdictions, fuch as

the quarter-feffions; where profecutions for affaults are by.

this means too frequently commenced, rather for private lucre

than for the great ends of public juftice. Above all, it fhould

never be fuffered, where the teftimony of the profecutor him-

felf is neceflary to convict the defendant:, for by this means,

the rules of evidence are entirely fubverted: the profecutor

becomes in effect a plaintiff, and yet is fuffered to bear wit-

nefs for himfelf. Nay even a voluntary forgivenefs, by the

party injured, ought not in true policy to intercept the ftroke
of juftice. " This," fays an elegant writer°, (who pleads

" See pag. 133.

(13) The owner of goods ftolen, who has prolecuted the thief
to conviction, cannot recover the value of his goods from a perfon
who has purchafed them and fold them again, even with notice of
the theft, before conviation. 2 T. R. 750.

And if the owner of goods loles them by a traud and not by a
felony, and afterwards convicts the offender, he is not entitled
to reftitution, or to retain them, againft a perfon, as a pawn-
broker, who has fairly acquired a new right of property in them.

with

BooK IV.

• Becc. ch. 46.

51. R.175.
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with equal ftrength for the certainty as for the lenity of punith-
ment,) " may be an act of good nature and humanity, but

" it is contrary to the good of the public. For, although a

« private citizen may difpenfe with fatisfaction for his pri-

" vate injury, he cannot remove the neceflity of public ex-

" ample. The right of punithing belongs not to any one in-

& dividual in particular, but to the fociety in general, or the
" fovereign who reprefents that fociety; and a man may
« renounce his own portion of this right, but he cannot give

« up that of others."

WronGS.
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CHAPTER THE TWENTY-EIGHTH.

OF THE BENEFIT oF CLERGY.

AFTER trial and conviction, the judgment of the courtregularly follows, unleis fuipended or arrelted by fome

intervening circumitance; of which the principal is the benefit

of clergy: a title of no fmall curiofity as well as ufe; and

concerning which I hall therefore inquire: 1. Into its ori-

ginal, and the various mutations which this privilege of clergy
has fultained. 2. To what perfons it is to be allowed at this
day. 3. In what cafes. 4. 'The confequences of allowing it. •

I. CLERGy, the privilegium clericale, or in common (peech,

the benefit of clergy, had its original from the pious regard paid

by Chriftian princes to the church in its infant fate; and the

ill ufe which the popith ecclefaftics foon made of that pious

regard. The exemptions which they granted to the church,

were principally of two kinds: 1. Exemption of places, con-

fecrated to religious duties, from criminal arrefts, which was

the foundation of fanctuaries: 2. Exemption of the perfons

of clergymen from criminal procefs before the fecular judge

in a few particular cafes, which was the true original and

meaning of the privilegium clericale.

But the clergy increaling in wealth, power, honour, num-

ber, and intereft, began foon to fet up for themfelves: and
that which they obtained by the favour of the civil govern-
ment, they now claimed as their inherent right: and as a

right

365 : Book IV.
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right of the higheft nature, indefeafible, and jure divino".
By their canons therefore and conftitutions they endeavoured
at, and where they met with eafy princes obtained, a valt
extenfion of thefe exemptions: as well in regard to the crimes

themfelves, of which the lift became quite univerfalb; as

in regard to the perfons exempted, among whom were at

Jength comprehended not only every little fubordinate officer

belonging to the church or clergy, but even many that were
totally laymen.

In England however, although the ufurpations of the pope

were very many and grierous, till Henry the eighth entirely

exterminated his fupremacy, yet a total exemption of the

clergy from fecular jurifdiation could never be thoroughly

effected, though often endeavoured by the clergy: and

therefore, though the antient privilegium clericale was in fome

capital cales, yet it was not univerfally allowed. And in
thofe particular cafes, the ufe was for the bihop or ordinary
to demand his clerks to be remitted out of the king's courts,
as foon as they were indicted: concerning the allowance of
which demand there was for many years a great uncertainty :
till at length it was finally fettled in the reign of Henry the
fixth, that the prifoner hould firt be arraigned; and might

either then claim his benefit of clergy, by way of declinatory
plea; or, after conviction, by way of arrelting judgment.
This latter way is moft ufually practifed, as it is more to the
fatisfaction of the court to have the crime previoully alcer-
tained by confeffion or the verdict of a jury: and alfo it is
more advantageous to the prifoner himfelf, who may pof-

fibly be acquitted, and fo need not the benefit of his clergy
at all.

OrIGinaLLy the law was held, that no man fhould be

admitted to the privilege of clergy, but fuch as had the habi-

a The principal argument upon which

they founded this exemption was that

text of Scripture; " Touch not mine

"anointed, and do my prophets no harm." * 2 Hal. P. C. 372. M. Paris, A.D.

1259, See Vol. I. pag, 24.

wider

tum et tonfuram clericalem". But in procefs of time a much [367 ]

• See Vol. IlI. pag. 62.

c Keilv. 180.

" 2 Hal. P. C. 377.

(Keilv. 181.)
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every one that could read (a mark of great learning in thofe
days of iguorance and her fifter fuperftition) being accounted
a clerk or clericus, and allowed the benefit of clerkfhip, though
neither initiated in holy orders, nor trimmed with the cleri-
cal tonfure. But when learning, by means of the invention
of printing, and other concurrent caufes, began to be more

generally diffeminated than formerly; and reading was no

longer a competent proof of clerkhip, or being in holy or-

ders; it was found that as many laymen as divines were

admitted to the privilegium clericale: and therefore by ftatute

4 Hen. VII. c. 13. a diftinction was once more drawn
between mere lay fcholars, and clerks that were really in

orders. And, though it was thought reafonable ftill to miti-

gate the feverity of the law with regard to the former, yet

they were not put upon the fame footing with actual clergy ;
being fubjected to a flight degree of punithment, and not
allowed to claim the clerical privilege more than once. Ac-
cordingly the ftatute directs that no perfon once admitted
to the benefit of clergy, hall be admitted thereto a lecond
time, unlefs he produces his orders: and in order to diftin-
guilh their perfons, all laymen who are allowed this privilege
thall be burnt with a hot iron in the brawn of the left tbumb.
This diftinction between learned laymen, and real clerks in
orders, was abolifhed for a time by the ftatutes 28 Hen. VIII.

.c. 1. and 32 Hen. VIII. c. 3. but it is held ' to have been

alfo enacts, that lords of parliament and peers of the realm,

having place and voice in parliament, may have the benefit

of their peerage, equivalent to that of clergy, for the firft

offence, (although they cannot read, and without being burnt

in the hand,) for all offences then clergyable to commoners,

and alfo for the crimes of houfe-breaking, highway-robbery,

it was argued by the attorney-general Thurlow, that peerefles
were

PuBLIc Book IV.

wider and more comprehenfive criterion was eftablifhed :

virtually reftored by ftatute s Edw. VI. c. 12. which ftatute

horfe-ftealing, and robbing of churches (1).

* Hob. 294, 2 Hal. P.C.375.

(1) Upon the conviltion of the duchefs of Kington for bigamy,



Ch. 28. 368

Arter this burning the laity, and before it the real
clergy, were difcharged from the fentence of the law in the
king's courts, and delivered over to the ordinary, to be dealt
with according to the ecclefiaftical canons. Whereupon the
ordinary, not fatisfied with the proofs adduced in the profane
fecular court, fet himfelf formally to work to make a purga-
tion of the offender by a new canonical trial; although he
had been previoully convicted by his country, or perhaps by
his own confeffion! This trial was held before the bithop
in perfon, or his deputy; and by a jury of twelve clerks: and
there, firft, the party himfelf was required to make oath of

his own innocence; next, there was to be the oath of twelve
compurgators, who fwore they believed he fpoke the truth ;
then, witnefles were to be examined upon oath, but on be-
half of the prifoner only: and laitly, the jury were to bring
in their verdict upon oath, which ufually acquitted the pri-
foner; otherwife, if a clerk, he was degraded, or put to
penance%. A learned judge, in the beginning of the laft cen-

tury, remarks with much indignation the valt complication

were not entitled by 1 Edw. VI. c. 12. like peers to the privilege

of peerage; but it was the unanimous opinion of the judges, that

a peerefs convicted of a clergyable felony ought to be immediately

difcharged without being burnt in the hand, or without being liable

to any imprifonment. 11 H. St. Tr. 267. If the duchefs had been

admitted, like a commoner, only to the benefit of clergy, burning

in the hand at that time could not have been difpenfed with.

The argument was, that the privilege of peerage was only an

extenfion of the benefit of clergy, and therefore granted only to

thole who were or might be entitled to that benefit; but as no fe-

male, peerefs, or commoner, at that time was entitled to the benefit

of clergy, fo it was not the intention of the legiflature to grant to

any female the privilege of peerage.

And in my opinion the argument of the attorney-general is

much more convincing and fatisfactory, as a legal demontration,

than the arguments of the counfel on the other fide, or the reafons

itated for the opinions of the judges.

of

WrOnGS.

• Staundford, P. C. 138. b. • Hob, 291.

• § P. Wms. 447. Hob, 289.
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of perjury and fubornation of perjury, in this folemn farce

of a mock trial; the witneffes, the compurgators, and the

jury, being all of them partakers in the guilt: the delinquent

party alfo, though conviated before on the cleareft evidence,

and confcious of his own offence, yet was permitted and al-

moft compelled to wear himfelf not guilty: nor was the good

wickednefs was daily tranfacted, by any means exempt from

a thare of it. And yet by this purgation the party was

reftored to his credit, his liberty, his lands; and his capacity

of purchaing afreth, and was entirely made a new and an

innocent man.

This fcandalous profitution of oaths, and the forms of

juftice, in the almoft conftant acquittal of felonious clerks

by purgation, was the occafion, that, upon very heinous and

[ 3б9 ] notorious circumftances of guilt, the temporal courts would
not truft the ordinary with the trial of the offender, but

delivered over to him the convicted clerk, abfque purgatione

facienda: in which fituation the clerk convict could not make
purgation; but was to continue in prifon during life, and
was incapable of acquiring any perfonal property, or receiving
the profits of his lands, unleis the king thould pleafe to par-
don him. Both thefe courfes were in fome degree excep-
tionable; the latter being perhaps too rigid, as the former
was productive of the molt abandoned perjury. As there-
fore thefe mock trials took their rife from factious and popith
tenets, tending to exempt one part of the nation from the

general municipal law; it became high time, when the re-

formation was thoroughly eftablifhed, to abolith fo vain and

impious a ceremony.

AccorDInGLy the ftatute of 18 Eliz. c. 7. enacts, that, for

the avoiding of fuch perjuries and abufes, after the offender

has been allowed his clergy, he thall not be delivered to the

ordinary, as formerly; but, upon fuch allowance and burn-

ing in the hand, he thall forthwith be enlarged and delivered

out of prifon; with provifo, that the judge may, if he thinks

Book IV.

bihop himfelf, under whofe countenance this fcene of



Ch. 28. WRONGS.

fit, continue the offender in gadl for any time not exceeding

a year. And thus the law continued, for above a century,

unaltered, except only that the itatute of 21 Jac. I. c. 6.

allowed, that women convicted of fimple larcinies under the

value of ten hillings fhould (not properly have the benefit
of clergy, for they were not called upon to read; but) be
burned in the hand, and whipped, tocked, or imprifoned for
any time not exceeding a year. And a fimilar indulgence,

c. 24. was extended to women, guilty of any clergyable

felony whatfoever; who were allowed once to claim the

benefit of the fatute, in like manner as men might claim the

benefit of clergy, and to be difcharged upon being burned in

the hand, and imprifoned for any time not exceeding a year.
The punifhment of burning in the hand, being found ineffec-

into burning in the molt vifible part of the left cheek, neareft [ 37° ]
the nofe: but fuch an indelible ftigma being found by ex-
perience to render offenders defperate, this provifion was
repealed, about feven years afterwards, by ftatute 5 Ann.
c. 6., and till that period, all women, all peers of parliament
and peereffes, and all male commoners who could read, were
difcharged in all clergyable felonies; the males abfolutely, if
clerks in orders; and other commoners, both male and fe-
male, upon branding; and peers and peerefles without brand-
ing, for the firft offence: yet all liable (excepting peers and

exceeding a year. And thofe men who could not read, if
under the degree of peerage, were hanged.

AFterwARDs indeed it was confidered, that education

and learning were no extenuations of guilt, but quite the re-

verfe: and that, if the punifhment of death for fimple felony

was too fevere for thofe who had been liberally inftructed, it

was, a fortiori, too fevere for the ignorant alfo. And there-

upon by the fame ftatute 5 Ann. c. 6. it was enacted, that

the benefit of clergy fhould be granted to all thofe who were

entitled to ark it, without requiring them to read by way of

conditional

369

by the ftatutes 3 8 4 W. & M. c.g. and 4 & 5 W. & M.

tual, was alfo changed by ftatute 10 & 11 W. III. c. 23.

peereffes), if the judge faw occafion, to imprifonment not
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conditional merit (2). And experience having thewn that fo

very univerfal a lenity was frequently inconvenient, and an

encouragement to commit the lower degrees of felony; and

that, though capital punithments were too rigorous for thele

inferior offences, yet no punifhment at all (or next to none)

was as much too gentle; it was further enacted by the fame

Itatute, that when any perfon is convicted of any theft or

larciny, and burnt in the hand for the fame according to the

antient law, he thall alfo, at the difcretion of the judge, be

committed to the houle of correction or public workhoufe,

to be there kept to hard labour, for any time not lefs than

fix months, and not exceeding two years; with a power of

inflicting a double confinement in cafe of the party's elcape

from the firft. And it was alfo enacted by the ftatutes 4 Geo.I.

c. II. and 6 Geo. I. c. 23. that when any perfons hall be

convited of any larciny, either grand or petit, or any felo.
[37% ] nious ftealing or taking of money or goods and chattels either

from the perfon or the houfe of any other, or in any other
manner, and who by the law fhall be entitled to the benefit of

clergy, and liable only to the penalties of burning in the hand

or whipping, the court in their difcretion, inftead of fuch

burning in the hand or whipping, may direct fuch offenders

c. 74. to any other parts beyond the feas) for feven years:

able offence ball pray the benefit of this ad, he hall not be required
to read, but hall be taken to be, and punilhed as, a clerk convict.
Hence perfons convicted of manfaughters, bigamies, and fimple
grand larcinies, sec. are ftill alked what they have to fay why judg-

ment of death hould not be pronounced upon them? And they are

then told to kneel down, and pray the benefit of the ftatute. It

would perhaps have been more confiltent with the dignity of a court

of juftice to have granted the benefit of clergy, without requiring

an unneceflary form, the meaning of which very few comprehend.

And if the prifoner hould obftinately refufe to pray the benefit

of the ftatute, it feems to be an unavoidable confequence that the

judge muft pronounce fentence of death upon him.

and

Book IV.

to be tranfported to America, (or, by ftatute 19 Geo. III.

(2) The tatute enacts, that if a perfon conviêted of a clergy-
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and, if they return or are feen at large in this kingdom within
that time, it thall be felony without benefit of clergy. And

c. I5. many wife provifions are made for the more fpeedy
and effectual execution of the laws relating to tranfport-
ation, and the conviction of fuch as tranfgrefs them. But
now, by the ftatute 19 Geo. III. c. 74. all offenders liable

the judges, be employed, if males, (except in the cafe of

petty larceny,) in hard labour for the benefit of fome public

navigation; or, whether males or females, may in all cafes

be confined to hard labour in certain penitentiary houfes, to

be erected by virtue of the faid act, for the feveral terms

therein fpecified, but in no cafe exceeding feven years; with

a power of fubfequent mitigation, and even of reward, in

cafe of their good behaviour. But if they efcape and are

retaken, for the firft time an addition of three years is made

to the term of their confinement; and a fecond efcape is

felony without benefit of clergy.

In forming the plan of thefe penitentiary houfes, the prin-

cipal objects have been, by fobriety, cleanlinefs, and medical

alliftance, by a regular feries of labour, by folitary confine-

ment during the intervals of work, and by due religious

inftruction, to preferve and amend the health of the unhappy

offenders, to inure them to habits of indultry, to guard them

from pernicious company, to accuftom them to ferious

reflection, and to teach them both the principles and practice

of every chriftian and moral duty. And if the whole of this

plan be properly executed, and it's defects be timely fup-

plied, there is reafon to hope that fuch a reformation may be [ 372 ]

effected in the lower clafles of mankind, and fuch a gradual

fcale of punithment be affixed to all gradations of guilt, as

except for very atrocious crimes.

IT is alfo enacted by the fame ftatute 19 Geo. Ill. c. 74.,

that inftead of burning in the hand (which was fometimes

court

371

by the fubfequent ftatutes 16 Geo. II. c. 15. and 8 Geo. IlI.

to tranfportation may in lieu thereof, at the difcretion of

may in time fuperlede the neceflity of capital punihment,

too light and fometimes too difgraceful a punihment) the
VoL. IV. H h



372 PUBLIC

court in all clergyable felonies may impofe a pecuniary fine;

or (except in the cale of manflaughter) may order the

offender to be once or oftener, but not more than thrice,

either publicly or privately whipped; luch private whipping

(to prevent collufion or abufe) to be inflicted in the prefence

of two witnelles, and in cafe of female offenders in the

prefence of females only. Which fine or whipping thall have

the fame confequences as burning in the hand; and the
offender, fo fined or whipped, fhall be equally liable to a

• In this ftate does the benefit of clergy at prefent ftand ;

very confiderably different from it's original inftitution: the

long and laborious procefs, extracted by a noble alchemy

rich medicines out of poilonous ingredients; and converted,

by gradual mutations, what was at firt an unreafonable

exemption of particular popith ecclefiaftics, into a merciful

mitigation of the general law, with refpect to capital

Fros the whole of this detail we may collect, that

however in times of ignorance and fuperftition that monfter

in true policy may for awhile fubfift, of a body of men, refiding

in the bowels of a ftate, and yet independent of it's laws;

yet, when learning and rational religion have a little

enlightened men's minds, fociety can no longer endure an

For, by the original contract of government, the price of

protection by the united force of individuals is that of obedi-

[ 373 ] ence to the united will of the community. This united will
is declared in the laws of the land: and that united force is
exerted in their due, and univerfal, execution.

II. I am next to inquire, 1o what perfons the benefit of

clergy is to be allowed at this day: and this muft be chiefly

collected from what has been obferved in the preceding

article. For, upon the whole, we may pronounce, that all

clerks

Book IV.

fubfequent detainer or imprifonment.

wifdom of the Englith legiflature having, in the courfe of a

punihment.

abfurdity fo grofs, as muft deftroy it's very fundamentals.
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clerks in orders are, without any branding, and of courfe

without any tranfportation, fine, or whipping, (for thofe
are only fubftituted in lieu of the other,) to be admitted to
this privilege, and immediately difcharged ; and this as often
as they offend' (3). Again, all lords of parliament and peers
of the realm having place and voice in parliament, by the
ftatute I Edw. VI. c. 12. (which is likewife held to extend

felonies provided for by the act, without any burning in the

ftead, in the fame manner as real clerks conviet: but this is
only for the firit offence. Laftly, all the commons of the
realm, not in orders, whether male or female, hall for the
Erit offence be difcharged of the capital punithment of
felonies within the benefit of clergy, upon being burnt in the
hand, whipped, or fined, or fuffering a difcretionary impri-
fonment in the common gaol, the houfe of correction, one

of the penitentiary houfes, or in the places of labour for

the benefit of fome navigation; or, in cafe of larceny, upon

being tranfported for feven years, if the court hall think

proper (4). It hath been faid, that Jews, and other infidels

and heretics, were not capable of the benefit of clergy, till

after the ftatute 5 Ann. c. 6. as being under a legal inca-

parliament, 22 Apr. 1776.

(3) But clergymen have no privilege in petty larcenies, but they

are liable to be whipped or tranfported, like other perfons, for a

petty larceny, though they are fubject to no corporal punifhment

whatever, upon being convicted of a grand larceny or any clergy-

able felony.

(4) A layman, who has once had the benefit of clergy, may be
precluded from obtaining it a fecond time, by a counter-plea on the

part of the profecution, averring the identity of the prifoner's

perfon, and that he had before been allowed the benefit of his clergy,

though the fecond crime be quite different from the firft. As a

perfon convicted of bigamy is liable to fuffer death for a man-

flaughter, or any other clergyable felony. Scott's cafe, Leach, 312.

pacity

WrONGS.

to peerefles k) fhall be difcharged in all clergyable and other

hand or imprifonment, or other punifhment fubftituted in it's

¡ 2 Hal. P.C. 375. • & Duchels of Kingíton's cafe in

Hh 2
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pacity for orders'. But I much quetion whether this was

ever ruled for law, fince the re-introduction of the Jews into

England, in the time of Oliver Cromwell. For, if that were

the cafe, the Jews are fill in the fame predicament, which
[ 374 ] every day's experience will contradict: the ftatute of queen

Anne having certainly made no alteration in this refpect ; it

only difpenfing with the neceility of reading in thofe perfons,

who, in cafe they could read, were before the act entitled to

the benefit of their clergy.

I. The third point to be confidered is, for what crimes
the privilegium clericale, or benefit of clergy, is to be allowed.
And, it is to be obferved, that neither in high treafon nor in

at the common law; and therefore we may lay it down for a

rule that it was allowable only in petit treafon and capital

felonies: which for the moft part became legally entitled to

this indulgence by the ftatute de clero, 25 Edw. III. At. 3.C. 4.

which provides that clerks convict for treafons or felonies,

touching other perfons than the king himfelf or his royal

majefty, hall have the privilege of holy church. Butyet it was

not allowable in all felonies whatfoever: for in fome it was

denied even by the common law, viz. infidiatio viarum, or lying
in wait for one on the highway; depopulatio agrorum, or

arfon, that is, the burning of houfes": all which are a kind
of holtile acts, and in fome degree border upon treafon. And
farther, all thefe identical crimes, together with petit trea-
fon, and very many other acts of felony, are oufted of clergy
by particular acts of parliament; which have in general been
mentioned under the particular offences to which they

belong; and therefore need not be here recapitulated. Upon

all which tatutes for excluding clergy I fhall only obferve,

that they are nothing elfe but the reftoring of the law, to the

fame rigor of capital punithment in the firft offence, that is

exerted before the privilegium clericale was at all indulged ; and

138, Folt. 306. ^ 1 Hal, P. C. 346.

which

Book IV.

petit larceny, nor in any mere mifdemefnors, it was indulged

deftroying and ravaging a country"; and combuftio domorum, or

" 2 Hal. P.C. 373. a Hawk. P.C. = 2 Hal. P.C. 333-
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which it ftill exerts upon a fecond offence in almoft all kinds

of felonies, unlefs committed by clerks actually in orders.

But fo tender is the law of inflicting capital punihment in

the firft inftance for any inferior felony, that notwithftanding

by the marine law, as declared in ftatute 28 Hen. VIII. c. 15°

the benefit of clergy is not allowed in any cafe whatfoever ; [ 373* 1

yet, when offences are committed within the admiralty-

juridiction, which would be clergyable if committed by

land, the confant courle is to acquit and difcharge the

prifoner" And, to conclude this head of inquiry, we may

oblerve the following rules: 1. That in all felonies, whether
new created or by common law, clergy is now allowable,

unlefs taken away by exprefs words of an act. of parliament®.

2. That, where clergy is taken away from the principal, it is

not of courfe taken away from the acceflory, unlefs he be alfo
particularly included in the words of the ftatute 9, 3. That

when the benefit of clergy is taken away from the offence, (as

in cafe of murder, buggery, robbery, rape, and burglary,) a

principal in the fecond degree being prefent, aiding and

abetting the crime, is as well excluded from his clergy as he
that is principal in the firft degree: but, 4. That, where it
is only taken away from the perfon committing the offence,
(as in the cale of tabbing, or committing larceny in a dwell
ing-houfe (5), or privately from the perfon,) his aiders and

abettors are not excluded; through the tendernes of the

law, which hath determined that fuch ftatutes hall be taken

literally.

IV. LASTLE, we are to inquire what the confequences are

to the party, of allowing him this benefit of clergy. I fpeak

• Moor, 756. Foft. 288.

(5) In the cafe of all capital larcenies in a dwelling-houfe, the

benefit of clergy has been taken away, as well from thofe who aid,

allit, and abet, as from thofe who actually commit the crime, by

not

WrOnGS.

• 2 Hal. Р. С. 330. * 1 Ha. C. 529. 7o8. 356, 357.

3 W. S' M. c. 9. and 12 Ann.fo 106. 7. Seep. 240.ante.
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not of the branding, fine, whipping, imprifonment, or tranfe.

portation; which are rather concomitant conditions, than

confequences of receiving this indulgence. ¡ The confe-

quences are fuch as affect his prefent intereft, and future

credit and capacity: as having been once a felon, but now

purged from that guilt by the privilege of clergy; which

operates as a kind of ftatute pardon.

AND, we may obferve, 1. That by this conviction he for-

feits all his goods to the king; which being once vefted in

the crown, thall not afterwards be reftored to the offender®.

[374*] 2. That, after conviction, and till he receives the judgment

of the law, by branding, or fome of it's fubftitutes, or elfe is

pardoned by the king, he is to all intents and purpoles a felon,

and fubject to all the difabilities and other incidents of a

felon * 3. That after burning, or it's fubftitute, or pardon,

he is difcharged for ever of that, and all other felonies before

committed, within the benefit of clergy ; but not of felonies

from which fuch benefit is excluded: and this by ftatutes

8 Eliz. C. 4. and 18 bliz. C.7. 4. That by the burning,

or it's lubititute, or the pardon of it, he is reitored to all
capacities and credits, and the poffeffion of his lands, as if he
had never been convited". 5. That what is faid with
regard to the advantages of commoners and laymen, fubfe-

quent to the burning in the hand, is equally applicable to

all peers and clergymen, although never branded at all, or
fubjected to other punifhment in it's ftead. For they have
the fame privileges, without any burning, or any fubtitute
for it, which others are entitled to after it%.

• 2 Hal. P. C. 388.

* 2, Hal. Р. С. 389, 390.

BooK IV.

= 3 P. Wms. 48%

" 2 Hal. P. C.389. 5 Rep. 110..
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CHAPTER• THE TWENTY-NINTH.

OF JUDGMENT AND IT'S CONSE-
QUENCES.

WE are now to confider the next flage of criminal pro-lecution, after trial and conviction are paft, in fuch
crimes and mifdemefnors, as are either too high or too low
to be included within the benefit of clergy: which is that of
judgment. For when, upon a capital charge, the jury have
brought in their verdict guilty, in the prefence of the pri-
foner; he is either immediately, or at a convenient time foon

after, aiked by the court, if he has any thing to offer why

judgment fhould not be awarded againft him. And in cafe

the defendant be found guilty of a mildemefnor, (the trial of

which may, and does ufually, happen in his abfence, after

he has once appeared,) a capias is awarded and iffued, to

bring him in to receive his judgment ; and, if he abiconds,

he may be profecuted even to outlawry. But whenever he

appears in perfon, upon either a capital or inferior conviction,

he may at this period, as well as at his arraignment, offer any
exceptions to the indictment, in arreft or ftay of judgment:
as for want of fufficient certainty in fetting forth either the

perfon, the time, the place, or the offence. And, if the

objections be valid, the whole proceedings thall be fet alide ;

but the party may be indicted again?. And we may take

notice, 1. That none of the ftatutes of jeofails, for amend-

ment of errors, extend to indictments or proceedings in cri-

* 4 Rep. 45. • See Vol. Ill, p. 10%

minalHh 4
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minal cales; and therefore a defective indictment is not aided

by a verdict, as defective pleadings in civil cafes are. 2. That,

in favour of life, great ftrietnels has at all times been

[ 376 ] obferved, in every point of an indictment. Sir Matthew Hale

indeed complains, " that this frietnefs is grown to be a

" blemith and inconvenience in the law, and the adminiftra-
" tion thereof: for that more offenders efcape by the over-

" ealy ear given to exceptions in indietments, than by their

" own innocence"." And yet no man was more tender of
life than this truly excellent judge.

A PARDON alfo, as has been before faid, may be pleaded

in arreft of judgment, and it has the fame advantage when
pleaded here, as when pleaded upon arraignment ; viz. the
faving the attainder, and of courfe the corruption of blood:
which nothing can reftore but parliament, when a pardon is
not pleaded till after fentence. And certainly, upon all
accounts, when a man hath obtained a pardon, he is in the
right to plead it as foon as polfible.

PRaTiNg the benefit of clergy may alfo be ranked among

the motions in arreft of judgment: of which we fpoke

largely in the preceding chapter.

IF all thele refources fall, the court mutt pronounce that

judgment, which the law hath annexed to the crime, and

which hath been conftantly mentioned, together with the

crime itfelf, in fome or other of the former chapters. Of

thefe fome are capital, which extend to the life of the
offender, and confift generally in being hanged by the neck till
dead; though in very atrocious crimes other circumftances

all kinds, being drawn or dragged to the place of execution;
in high treafon affecting the king's perfon or government,

embowelling alive, beheading, and quartering; and in mur-

der, a public diflection. And, in cafe of any treafon com-

mitted

Book IV.

of terror, pain, or difgrace, are fuperadded: as, in treafons of

/ 2 Hal. P. C. 193.
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mitted by a female, the judgment is to be burned alive (1).

But the humanity of the Englith nation has authorifed, by a

tacit confent, an almoft general mitigation of fuch parts of

thefe judgments, as favours of torture or cruelty: a fledge or

hurdle being ufually allowed to fuch traitors as are condemned [ 377 ]

to be drawn: and there being very few infances (and thole

accidental or by negligence) of any perfon's being embowelled

or burned, till previoully deprived of fenfation by ftrangling.

tion of the realm, or tranfportation: others in lofs of liberty,

by perpetual or temporary imprifonment. Some extend to

confication, by forfeiture of lands, or moveables, or both,

or of the profits of lands for life: others induce a difability,

of holding offices or employments, being heirs, executors,

and the like. Some, though rarely, occafion a mutilation

or difmembering, by cutting off the hand or ears; others

fix a lafting ftigma on the offender, by flitting the noftrils, or

branding in the hand or cheek. Some are merely pecuniary,

by ftated or difcretionary fines: and laftly, there are others,

that confift principally in their ignominy, though moft of

them are mixed with fome degree of corporal pain; and thefe

are inflicted chiefly for fuch crimes, as either arife from indi-

gence, or render even opulence difgraceful. Such as whip-

ping, hard labour in the houfe of correction or otherwife, the
pillory, the ftocks, and the ducking-fool.

DIscustING as this catalogue may feem, it will afford

pleafure to an Englith reader, and do honour to the Englith

law, to compare it with that hocking apparatus of death and

torment, to be met with in the criminal codes of almoft every

other nation in Europe. And it is moreover one of the
glories of our Englith law, that the ipecies, though not
always the quantity or degree, of punifhment is afcertained for.

every offence; and that it is not left in the breaft of any

(1) But this is now altered by 3o Geo, III. c. 48. See p. 204.

judge,

Ch. 29.

Some punifhments confift in exile or banifhment, by abjura-

n, 7o ante.
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judge, nor even of a jury, to alter that judgment, which the

law has beforehand ordained, for every fubject alike, with-

out refpect of perfons. For, if judgments were to be the

private opinions of the judge, men would then be flaves to

their magiftrates; and would live in fociety, without know-

ing exactly the conditions and obligations which it lays them

under. And befides, as this prevents oppreffion on the one

hand, fo on the other it ftifles all hopes of impunity or miti-

[ 378 ] gation; with which an offender might flatter himfelf, if his

punifhment depended on the humour or difcretion of the

court. Whereas, where an eftablithed penalty is annexed to
crimes, the criminal may read their certain confequence in

that law; which ought to be the unvaried rule, as it is the
inflexible judge, of his actions.

prifonment, which our courts are enabled to impofe, may

feem an exception to this rule. But the general nature of

cafes, fixed and determinate: though the duration and quan-

tity of each muft frequently vary, from the aggravations or
otherwife of the offence, the quality and condition of the
parties, and from innumerable other circumftances. The
quantum, in particular, of pecuniary fines neither can, nor
ought to be alcertained by an invariable law. The value of
money itielf changes from a thouland caufes; and, at all

events, what is ruin to one man's fortune, may be matter of
indifference to another's. Thus the law of the twelve tables
at Rome fined every perfon, that truck another, five-and-
twenty denarii: this, in the more opulent days of the empire,
grew to be a punilhment of fo little confideration, that
Aulus Gellius tells a ftory of one Lucius Neratius, who

made it his diverfion to give a blow to whomfoever he

pleafed, and then tender them the legal forfeiture. Our ftatute

law has not therefore often alcertained the quantity of fines,

nor the common law ever; it directing fuch an offence to be

punilhed by fine in general, without fpecifying the certain

fum; which is fully fuficient, when we confider, that how-

ever

Book IV.

THe difcretionary fines and difcretionary length of im-

the punilhment, viz. by fine or imprifonment, is, in thefe

12
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ever unlimited the power of the court may feem, it is far

from being wholly arbitrary; but it's difcretion is regulated

by law. For the bill of rights a has particularly declared,

that exceflive fines ought not to be impofed, nor cruel and

unprecedented proceedings in the court of king's bench, in

the reign of king James the fecond:) and the fame Atatute

farther declares, that all grants and promifes of fines and L 379 1

forfeitures of particular perfons before conviction, are illegal

and void. Now the bill of rights was only declaratory of the

old confitutional law: and accordingly we find it exprefsly

holden, long before e, that all fuch previous grants are void ;

fince thereby many times undue means, and more violent

profecution, would be ufed for private lucre, than the quiet

and juft proceeding of law would permit.

THe reafonablenefs of fines in criminal cales has aho

been ufually regulated by the determination of magna carta,

c. I4. concerning amercements for mifbehaviour by the

fuiters in matters of civil right. " Liber homo non amercie-

A rule that obtained even in Henry the fecond's times,
and means only, that no man hall have a larger amercement

impoled upon him, than his circumitances or perfonal eftate

will bear; faving to the landholder his contenement (2), or

(2) Lord Coke fays, that « contenement fignifieth his counte-

" nance, as the armour of a foldier is his countenance, the books

« of a {cholar his countenance, and the like." 2 Inft. 28. He alfo

adds, that « the wainagium is the countenance of the villain, and it

" was great reafon to fave his wainage, for otherwife the miferable

" creature was to carry the burden on his back."

land ;

Ch. 29.

unufual punifhments inflicted: (which had aretrofpect to fome

"tur pro parvo delicio, nif fecundum modum ipfus delicti; et
« pro magno delico, Jecundum magnitudinem delidi; falio

« contenemento fuo; et mercator codem modo, falva mercandifa
"Jua; et villanus codem modo amercietur, falso wainagio fuo."

d Stat. 1 W. & M. Pt. 2. c. 2. '¡ Glanv. 1. 9. 6. 8 85 11.

• 2 Init. 48.

Ibid.
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land; to the trader his merchandize; and to the country-

man his wainage, or team and inftruments of hufbandry. In

order to alcertain which, the great charter alfo directs, that

the amercement, which is always inflicted in general terms

a certainty by, the oath of good and lawful men of the
neighbourhood. Which method, of liquidating the amerce-
ment to a precife fum, was ufually performed in the fupe-
rior courts by the affeffment or affeerment of the coroner, a
fworn officer chofen by the neighbourhood, under the equity
of the tatute Weftm. I. c. 18.; and then the judges eftreated
them into the exchequer 8. But in the court leet and court

baron it is ftill performed by affeerors, or fuitors fworn to

affeere, that is, tax and moderate the general amercement

according to the particular circumftances of the offence and
[ 380 ] the offender". Amercements impofed by the fuperior courts

on their own oficers and minifters were affeered by the
judges themfelves; but when a peculiar mulet was inflicted
by them on a firanger (not being party to any fuit) it was
then denominated a fine; and the antient practice was,
when any fuch fine was impofed, to inquire by a jury

of fuch inqueft, it is never ufual to aflefs a larger fine than a
man is able to pay, without touching the implements of his

livelihood; but to inflict corporal punilhment, or a limited

imprifonment, inftead of fuch fine as might amount to im-

prilonment for lite. And this is the reafon why fines in the

king's court are frequently denominated rantoms, becaufe

the penalty muft otherwife fall upon a man's perfon, unlefs
it be redeemed or ranfomed by a pecuniary fine k: according
to an antient maxim, qui non habet in crumena luat in cor-
pore. Yet, where any ftatute fpeaks both of fine and ran-

" The affeeror's oath is conceived in
the very terms of magne carta. Fitzh.

1 8 Rep. 40.

575.

Book IV.

(" Jit in mifericordia"), hall be fet, ponatir, or reduced to

« quantum inde regi dare valeat per annum, falva fuftentatione
« fua, et uxoris, et liberorum forum." And fince the difufe

• F. N. B. 46.

Surrey, ch. 11.

I Gilb, Exch. c. 5.
* Mirr. c.s. § 3. Lamb, Eirenarch.

fom,
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fom, it is holden that the ranfom thall be treble to the fine

WHeN fentence of death, the moft terrible and higheft

judgment in the laws of England, is pronounced, the

immediate infeparable confequence from the common law

is attainder. For when it is now clear beyond all difpute, that

the criminal is no longer fit to live upon the earth, but is to

be exterminated as a moniter and a bane to human lociety,

the law fets a note of infamy upon him, puts him out of it's
protection, and takes no farther care of him than barely to
fee him executed. He is then called attaint, attinctus, ftained
or blackened. He is no longer of any credit or reputation ;
he cannot be a witnels in any court: neither is he capable
of performing the functions of another man: for, by an
anticipation of his punithment, he is already dead in law ".
This is after judgment: for there is great difference between
a man convicted and attainted; though they are frequently
through inaccuracy confounded together. After conviction [ 381 ]
only a man is liable to none of thefe difabilities; for there
is ftill in contemplation of law a poffibility of his innocence.
Something may be offered in arreft of judgment: the indict-
ment may be erroneous, which will render his guilt uncer-
tain, and thereupon the prefent conviction may be qualled :
he may obtain a pardon, or be allowed the benefit of clergy :
both which luppofe fome latent fparks of merit, which plead
in extenuation of his fault. But when judgment is once
pronounced, both law and fact confpire to prove him com-

pletely guilty; and there is not the remoteft poffibility left

of any thing to be faid in his favour. Upon judgment

therefore of death, and not before, the attainder of a cri-

minal commences: or upon fuch circumftances as are equi-

valent to judgment of death; as judgment of outlawry on a

capital crime, pronounced for abconding or fleeing from juf-

tice, which tacitly confefles the guilt. And therefore either
upon judgment of outlawry, or of death, for treafon or felony,
a man thall be faid to be attainted.

! Dyer, 732.
THE

Ch. 29.

at leaft '.

m 3 Inf, 213-
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The confequences of attainder are forfeiture and corrup-

fion of blood.

I. FoRFEITURe is twofold; of real and perfonal eftates.

Firft, as to real eftates: by attainder in high treafon • a man

forfeits to the king all his lands and tenements of inherit-

ance, whether fee-fmple or fee-tail, and all his rights of

entry on lands of tenements, which he had at the time of the

offence committed, or at any time afterwards, to be for ever

refted in the crown; and alfo the profits of all lands and

tenements, which he had in his own right for life or years,

fo long as fuch intereft thall fubfift. This forfeiture relates

backwards to the time of the treafon committed: fo as to

avoid all intermediate fales and incumbrances®, but not

thofe before the fact: and therefore a wife's jointure is not

forfeitable for the trealon of her hufband; becaufe fettled

upon her previous to the treafon committed. But her dower

c. 11.. And yet the hufband thall be tenant by the courtely
of the wife's lands, if the wife be attainted of treafon P:
for that is not prohibited by the itatute. But, though after
attainder the forfeiture relates back to the time of the treafon
committed, yet it does not take effect unleis an attainder be

had, of which it is one of the fruits; and therefore if a
traitor dies before judgment pronounced, or is killed in open
rebellion, or is hanged by martial law, it works no forfeiture
of his lands: for he never was attainted of treafon ?. But if
the chief juftice of the king's bench (the fupreme coroner of
all England) in perfon, upon the view of the body of one killed
in open rebellion, records it and returns the record into his

own court, both lands and goods fhall be forfeited".

Tee natural juftice of forfeiture or confifcation of pro-
perty, for treafon', is founded on this confideration: that

• Co. Litt. 392. 3 Inf. 319. & Hal.
P. C. 240. 2, Hawk. P.C. 448,

9 Co. Litt. 13-
• 4 Rep. 57-
• See Vol. I, pag- 259.

he

38г BooK IV.

[ 382 ] is forfeited by the exprefs provifion of ftatute 5 & 6 Edw. VI.

° 3 Inft. 211.
• 1 Fial, P.C.359.
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he who hath thus violated the fundamental principles of

government, and broken his part of the original contract

between king and people, hath abandoned his connections with

fociety; and hath no longer any right to thofe advantages,

which before belonged to him purely as a member of the com-
munity; among which focial advantages, the right of tranf-
ferring or tranmitting property to others is one of the chief.
Such forfeitures moreover, whereby his pofterity muft fuffer
as well as himfelf, will help to reftrain a man, not only by
the fenfe of his duty, and dread of perfonal punihment, but
alfo by his pallions and natural affections; and will intereft
every dependant and relation he has, to keep hìm from

offending: according to that beautiful fentiment of Cicero",

fore Aulus Cafcellius, a Roman lawyer in the time of the
triumvirate, uled to boaft that he had two reafons for

defpifing the power of the tyrants; his old age, and his want [383 ]

of children: for children are pledges to the prince of the
father's obedience. Yet many nations have thought, that

cent; efpecially for crimes that do not itrike at the very root
and foundation of fociety, as treafon againft the government
exprefsly does. And therefore, though confifcations were
very frequent in the times of the earlier emperors, yet Arca-
dius and Honorius in every other inftance but that of treafon

alfo made a law to refrain the punihment of relations",
which directs the forfeiture to go, except in the cafe of cri
men majetatis, to the next of kin to the delinquent. On the
other hand the Macedonian laws extended even the capital
punithment of treafon, not only to the children, but to all the

"Cod. 9. 47.22.
/ Gravin, I, § 68. " Noo, 134,6.13.

relations

Ch.29.

« nec vero me fugit quam fit acerbum, parentum Icelera filiorum

« poenis lui: Jed hoc praeclare legibus comparatum eft, ut caritas

« liberorum amiciores parentes republicae redderet." And there-

this pofthumous punifhment favours of hardfhip to the inno-

thought it more juft, " ibi effe poenam, ubi et noxa eft," and
ordered that « peccato fuos tencant auctores, nec ulterius progre
« diatur metus, quam reperiatur delictum":" and Juftinian

= ad Brutus, ep. In.
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relations of the delinquent*: and of courle their eftates muft

be alfo forfeited, as no man was left to inherit them. And

in Germany, by the famous golden bulle*, (copied almoit

verbatim from Juftinian's code %,) the lives of the fons of fuch
as confpire to kill an elector are fpared, as it is exprefled by
the emperor's particular bounty. But they are deprived of all
their effects and rights of fucceflion, and are rendered inca-
pable of any honour ecclefiaftical or civil: to the end

" that, being always poor and necefitous, they may for ever
" be accompanied by the infamy of their father: may lan-
" guith in continual indigence: and may find (fays this
" mercilefs edict) their punithment in living, and their

" relief in dying."

WITH us in England, forfeiture of lands and tenements

to the crown for treafon is by no means derived from the

part of the antient Scandinavian conftitution. But in cer-

tain treafons relating to the coin, (which, as we formerly

obferved, feem rather a fpecies of the crimen falfi, than the

crimen laefae majefiatis,) it is provided by fome of the modern

fatutes which conftitute the offence, that it thall work no

forfeiture of lands, fave only for the life of the offender;

and by all, that it thall not deprive the wite of her dower.

And, in order to abolith fuch hereditary punithment entirely,

it was enacted by ftatute 7 Ann. c. 21. that, after the deceafe

of the late pretender, no attainder for treafon thould extend
to the difinheriting of any heir, nor to the prejudice of any
perfon other than the traitor himfelf. By which, the law
of forfeitures for high treafon would by this time have been
at an end, had not a fubfequent itatute intervened to give

$ 1.9.1.8.1.5.
2 See Vol. Il. pag. 251.

Conut. 6. 54. 16 Geo, 11, 6.28.
them,

Book IV.

feodal policy, (as has been already obferved",) but was ante-

cedent to the eftablithment of that fyftem in this ifland;

[ 384 ] being tranfmitted from our Saxon anceftors a, and forming a

~ Qu. Curt. 1.6. è Strernh, de jure Goib. 1. 20c. 6.15°
* cap. 24.

• Stat. 5 Eliz. 6. II. 18 Eliza 6. 1.
a Ibid, 8 & 9 W. III. c.26. 55 8

= LL. Aelfr. 6.4.
11
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then a longer duration. The hiftory of this matter is fome-
what fingular and worthy obfervation. At the time of the
union, the crime of trealon in Scotland was, by the Scots
law, in many refpects different from that of treafon in Eng-

land; and particularly in it's confequence of forfeitures of
entailed eftates, which was more peculiarly Englih; yet it
feemed neceflary, that a crime fo nearly affecting government
hould, both in it's effence and confequences, be put upon the
fame footing in both parts of the united kingdoms. In new-

modelling thefe laws, the Scotch nation and the Englith

houfe of commons ftruggled hard, partly to maintain, and

partly to acquire, a total immunity from forfeiture and cor-

ruption of blood: which the houfe of lords as firmly

refifted. At length a compromife was agreed to, which is

eftablifhed by this ftatute, viz. that the fame crimes, and no

other, fhould be treafon in Scotland that are fo in England ;

and that the Englith forfeitures and corruption of blood

hould take place in Scotland till the death of the then pre-

tender; and then ceafe throughout the whole of Great Bri-

tain; the lords artfully propofing this temporary claufe, in

hopes (it is faid ") that the prudence of fucceeding parlia- [ 385 ]

ments would make it perpetual 8. This has partly been done

by the tatute 17 Geo. II. c- 39. (made in the year preceding
the late rebellion) the operation of thefe indemnifying claules
being thereby till farther fufpended, till the death of the
fons of the pretender " (3).

provifion were defended at the time
with much learning and ftrength of
argument, in the confiderations on abe

& Sce Folt. 250.
* The juftice and expediency of this 1744. (See Vol. 1. pag. 214.)

(3) By the 39 Geo. III. c. 93. the claufe in the y Ann. c. 21.
and that in the 1y Geo. II. c- 39. limiting the periods when for-

of forfeiture in cafes of high treafon is now the fame as it was by
the common law, or as it food prior to the feventh year of the

reign of queen Anne.

IN

• Confer tins on he law of for.
feiture, 6.

law of forfeiture, firit publithed A.D.

feiture for trealon fhould be abolifhed, are repealed. So the law

VoL. IV. I i
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IN petit treafon and felony, the offender allo forfeits al!

his chattel interefts abfolutely, and the profits of all eftates
of freehold during life; and after his death, all his lands
and tenements in fee-fimple (but not thofe in tail) to the
crown, for a very fhort period of time: for the king thall
have them for a year and a day, and may commit therein
what walte he pleafes; which is called the king's year, day,

and waftei. Formerly the king had only a liberty of com-

mitting waile on the lands of felons, by pulling down their

houfes, extirpating their gardens, ploughing their meadows,

and cutting down their woods. And a punithment of a

fimilar fpirit appears to have obtained in the oriental coun-

tries from the decrees of Nebuchadnezzar and Cyrus in the

books of Danielk and Ezra'; which, belides the pain of

death inflicted on the delinquents there fpecified, ordain,

" that their houfes thall be made a dunghill." But this

tending greatly to the prejudice of the public, it was agreed,

in the reign of Henry the firft, in this kingdom, that the

king fhould have the profits of the land for one year and a

day, in lieu of the deftruction he was otherwife at liberty to

commit": and therefore magna corta" provides, that the

king thall only hold fuch lands for a year and a day, and

then reftore them to the lord of the fee; without any men-

tion made of wafte. But the Itatute 17 Edw. Il. de praero-

gativa regis feems to fuppole, that the king hall have his

year, day, and waite; and not the year and day inftead of

walte. Which fir Edward Coke (and the author of the mir-

ror, before him) very jultly look upon as an encroachment,

though a very antient one, of the royal prerogative®. This

[ 386] year, day, and walte, are now ufually compounded for; but

otherwife they regularly belong to the crown; and, after

their expiration, the land would have naturally defended to

the heir, (as in gavelkind tenure it ftill does,) did not it's
feodal quality intercept fuch defcent, and give it by way of

1 2 Init. 37. ni Mirr. C. 4-§ 16. Flet. 1.1. 6.28
* ch. il. v. 29.
1 ch. vi. v. 11. • Min 1 5 2 2 1o.37.

efcheat
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efcheat to the lord. Thefe forfeitures for felony do alfo arife

only upon attainder; and therefore a felo de je forfeits no

land of inheritance or freehold, for he never is attainted as

a felon P. They likewife relate back to the time of the offence

committed, as well as forfeitures for treafon; fo as to avoid

all intermediate charges and conveyances. This may be hard

upon fuch as have unwarily engaged with the offender: but
the cruelty and reproach muft lie on the part, not of the law,
but of the criminal; who has thus knowingly and dihoneftly

involved others in his own calamities.

THEse are all the forfeitures of real eftates, created by

the common law, as confequential upon attainders by judg-

ment of death or outlawry. I here omit the particular for-

feitures created by the ftatutes of praemunire and others:
becaufe I look upon them rather as a part of the judgment
and penalty, inflicted by the refpective ftatutes, than as con-

Jequences of fuch judgment; as in treafon and felony they are.
But I fhall juft mention, as a part of the forfeiture of real
eftates, the forfeiture of the profits of lands during life: which
extends to two other inftances, befides thole already fpoken

or drawing a weapon upon a judge there fitting in the king's

THe forfeiture of goods and chattels accrues in every one
of the higher kinds of offence: in high treafon or mifprifion
thereof, petit treafon, felonies of all forts, whether clergyable [387 ]
or not, felf-murder or felony de je, petit larceny, ftanding
mute, and the above-mentioned offences of triking, Ec. in

fon, felony, or even petit larceny, whether the party be

found guilty or acquitted, if the jury find the flight, the

party thall forfeit his goods and chattels: for the very flight.

is an offence, carrying with it a Itrong prefumption of guilt,

and is at leaft an endeavour to elude and ftifle the courfe of

jultice prefcribed by the law. But the jury very feldom find

the

Ch.29. WrONGS.

of; mifprifion of treafon %, and ftriking in Weftminfter-hall,

courts of jultices.

Weftminfter-hall. For flight alfo, on an accufation of trea-

P 3 Inft. 55. 9 Ibid, 218.

Ii 2
• Ibid. IAI.
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the flights: forfeiture being looked upon, fince the vaft
increafe of perfonal property of late years, as too large a
penalty for an offence, to which a man is prompted by the

natural love of liberty (4).

THERE is a remarkable difference or two between the for-

feiture of lands, and of goods and chattels. I. Lands are

forfeited upon attainder, and not before: goods and chattels

are forfeited by conviction. Becaule in many of the cafes

where goods are forfeited, there never is any attainder; which

happens only where judgment of death or outlawry is given:
therefore in thofe cafes the forfeiture muft be upon conviction
or not at all; and, being neceflarily upon conviction
in thofe, it is fo ordered in all other cafes, for the law
loves uniformity. 2. In outlawries for treafon or felony,
lands are forfeited only by the judgment: but the goods and
chattels are forfeited by a man's being firft put in the exigent,
without ftaying till he is quinto exactus, or finally outlawed ;

flight in law'. 3. The forfeiture of lands has relation to
the time of the fact committed, fo as to avoid all fubfequent
fales and incumbrances; but the forfeiture of goods and
chattels has no relation backwards; fo that thofe only which
a man has at the time of conviction hall be forfeited. There-
fore a traitor or felon may bona fide fell any of his chattels,

real or perfonal, for the fuftenance of himfelf and family

between the fact and conviction"; for perfonal property is
E 388] of fo fluctuating a nature, that it pafles through many hands

in a fhort time; and no buyer could be fafe, if he were liable to
return the goods which he had fairly bought, provided any
of the prior vendors had committed a treafon or felony. Yet
if they be collufively and not bona fide parted with, merely to

(4) Though the officer ftill direets the jury to inquire whether
the prifoner fled for it, yet the inquiry and verdict upon that point
have long been entirely difufed.

10

38-%. BooK IV.

for the fecreting himfelf fo long from jultice, is conftrued a

• Staundf. P. C. 183. b. *3. Inft. 232. • 2 Hawk. P. C. 454.

defraud
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defraud the crown, the law (and particularly the ftatute
13 Eliz. c. 5.) will reach them; for they are all the while

truly and fubftantially the goods of the offender: and as he,

if acquitted, might recover them himfelf, as not parted with

for a good confideration; fo in cafe he happens to be con-

vited, the law will recover them for the king.

II. AnoTHeR immediate confequence of attainder is the

corruption of blood, both upwards and downwards; fo that an.

attainted perfon can neither inherit lands or other here-

ditaments from his anceftors, nor retain thofe he is already

but the fame fhall efcheat to the lord of the fee, fubject to

the king's fuperior right of forfeiture: and the perfon at

ever they are obliged to derive a title through him to a remoter

This is one of thole notions which our laws have adopted
from the feodal conftitutions, at the time of the Norman

conqueft; as appears from it's being unknown in thofe

tenures which are indifputably Saxon, or gavelkind : where-

in, though by treafon, according to the antient Saxon laws,

the land is forfeited to the king, yet no corruption of blood,
no impediment of defcents, enfues; and, on judgment of
mere felony, no efcheat accrues to the lord. And therefore

as every other oppreflive mark of feodal tenure is now hap-

pily worn away in thele kingdoms, it is to be hoped, that

this corruption of blood, with all it's connected confequences,

not only of prefent efcheat, but of future incapacities of

inheritance even to the twentieth generation, may in procefs
of time be abolithed by act of parliament: as it ftands upon
a very different footing from the forfeiture of lands for high
treafon, affecting the king's perfon or government. And [ 389 ]
indeed the legillature has, from time to time, appeared very
inclinable to give way to fo equitable a provifion; by enact-

• See Vol. II. pag. 251.

and

Ch. 29.

in poffeffion of, nor tranfmit them by defcent to any heir;

tainted fhall alfo obftruct all defcents to his pofterity, where-

anceftor ".

ing, that, in certain treafons refpecting the papal fupremacy"

~ Stata 5 Elz. C. I.

Ii3 :
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and the public coir*, and in many of the new-made felo-

nies, created fince the reign of Henry the eighth by act of

parliament, corruption of blood thall be faved. But as in
fome of the acts for creating felonies (and thofe not of the
moft atrocious kind) this faving was neglected, or forgotten,

to be made, it feems to be highly reafonable and expedient

to antiquate the whole of this doctrine by one undiftinguith-

ing law: efpecially as by the afore-mentioned ftatute of

7 Ann. c. 21. (the operation of which is poltponed by

Itatute 17 Geo. II. c. 39.) after the death of the fons of the

late pretender, no attainder for treafon will extend to the

difinheriting any heir, nor the prejudice of any perfon,

other than the offender himfelf; which virtually abolithes

all corruption of blood for trealon, though (unlefs the legif-

lature fhould interpofe) it will ftill continue for many forts of

felony (4).

x Stat. 5 Eliz. C. II. 18 Eliz. C,I. 8& 9 W. III. c. 26. 15 & I6 Geo. II.

c. 28.

(4) The law of forfeiture in high treafon is reftored. See ante,

Р. 385- П- 3-
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CHAPTER THE THIRTIETH.

or REVERSAL OF JUDGMENT.

WE are next to confider how judgments, with theirfeveral connected confequences, of attainder, for-

feiture, and corruption of blood, may be fet afde. There

are two ways of doing this; either by falfifying or reverfing
the judgment, or elle by reprieve or pardon.

A JUDGMENT may be falffied, reverfed, or avoided, in the

firit place, without a writ of error, for matters foreign to or

debors the record, that is, not apparent upon the face of it; fo

that they cannot be affigned for error in the fuperior court,

which can only judge from what appears in the record

itfelf: and therefore if the whole record be not certified, or

not truly certified, by the inferior court, the party injured

thereby (in both civil and criminal cafes) may allege a dimi-

nution of the record, and caufe it to be rectified. Thus, if

any judgment whatever be given by perions, who had no

good commillion to proceed againit the perfon condemned,

it is void; and may be fallified by hewing the fpecial matter

without writ of error. As, where a commillion iffues to A
and B, and twelve others, or any of them, of which A or

B thall be one, to take and try indictments; and any of the

other twelve proceed without the interpolition or prefence

of either A, or B: in this cafe all proceedings, trials, con- [391 ]

victions, and judgments, are void for want of a proper

authority in the commilioners, and may be falified uppetien

Ch. 30. WRONGS..
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infpection without the trouble of a writ of error"; it being a
high mifdemefnor in the judges fo proceeding, and little (if
any thing) (hort of murder in them all, in cafe the perfon fo
attainted be executed and fuffer death. So likewife if a man
purchafes land of another; and afterwards the vendor is,
either by outlawry or his own confellion, convited and
attainted of treafon or felony previous to the fale or alienation;
whereby fuch land becomes liable to forfeiture or efcheat :
now upon any trial, the purchaler is at liberty, without

bringing any writ of error, to falffy not only the time of the

felony or treafon fuppofed, but the very point of the felony

or treafon itfelf; and is not concluded by the confefion or

the outlawry of the vendor; though the vendor himfelf is
concluded, and not fuffered now to deny the fact, which he
has by confetion or flight acknowledged. But if fuch at-

tainder of the vendor was by verdict, on the oath of his peers,

the alience cannot be received to falffy or contradict the fact
of the crime committed ; though he is at liberty to prove a
miftake in time, or that the offence was committed after the
alienation, and not before b.

SeconDLy, a judgment may be reverled by writ of error:

which lies from all inferior criminal jurifdictions to the court
of king's bench, and from the king's bench to the houfe of
peers; and may be brought for notorious miltakes in the
judgment or other parts of the record: as where a man is
found guilty of perjury and receives the judgment of felony,

or for other lefs palpable errors; fuch as any irregularity,

omillion, or want of form in the procefs of outlawry, or pro-

clamations; the want of a proper addition to the defendant's

name, according to the ftatute of additions; for not properly

naming the fheriff or other officer of the court, or not duly

defcribing where his county court was held; for laying an

offence committed in the time of the late king, to be done

againft the peace of the prefent: and for many other fimilar

[ 392] caufes, which (though allowed out of tendernels to life and

• 2 Hawk. P. C. 459.

liberty)

BooK IV.

• 3 Inf, 231. & Hal. P. C. 361.
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liberty) are not much to the credit or advancement of the
national juftice. Thefe writs of error, to reverfe judgments
in cafe of mifdemefnors, are not to be allowed of courfe,
but on fufficient probable caufe fhewn to the attorney-gene-
ral; and then they are underfood to be grantable of com-
mon right, and ex debito juftitiae. But writs of error to
reverfe attainders in capital cales are only allowed ex gratia;
and not without exprefs warrant under the king's fign
manual, or at leaft by the confent of the attorney-general
Thefe therefore can rarely be brought by the party himfelf,
elpecially where he is attainted for an offence againft the
ftate: but they may be brought by his heir, or executor,
after his death, in more favourable times; which may be
fome confolation to his family. But the eafer, and more
effectual way, 15,

LAsTLy, to reverfe the attainder by act of parliament.

This may be and hath been frequently done, upon motives

of compalion, or perhaps from the zeal of the times, after a
fudden revolution in the government, without examining too
clofely into the truth or validity of the errors afligned. And
fometimes, though the crime be univerfally acknowledged and
confeffed, yet the merits of the criminal's family hall after
his death obtain a reftitution in blood, honours, and eftate,
or fome, or one of them, by act of parliament; which (fo
far as it extends) has all the effect of reverfing the attainder,
without calting any reflections upon the jultice of the pre-

The effect of falffying, or reverfing, an outlawry, is that

the party hall be in the fame plight as if he had appeared

upon the capias; and, if it be before plea pleaded, he fhall

be put to plead to the indictment; if, after conviction, he

• 1 Vern. 170.195.

(x) This has been lately done with refpect to the forfeited eftates

in Scotland, by fatute 24 Geo. III. c. 57.

thall

Ch. 3o.

ceding fentence (1).
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thall receive the fentence of the law; for all the other pro-
ceedings, except only the procels of outlawry for his non-

[ 393 ] appearance, remain good and effectual as before. But when
judgment, pronounced upon conviction, is falfified or
reverfed, all former proceedings are abfolutely fet alde, and
the party ftands as if he had never been at all accufed;
reftored in his credit, his capacity, his blood, and his eftates :
with regard to which laft, though they be granted away by
the crown, yet the owner may enter upon the grantee, with
as little ceremony as he might enter upon a diffeiford. But
he ftill remains liable to another profecution for the fame
offence: for, the firft being erroneous, he never was in
jeopardy thereby.

Book IV.

& 2, Hawk. P.C. 462.
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CHAPTER THE THIRTY-FIRST.

OF REPRIEVE AND PARDON.

THE only other remaining ways of avoiding the execu-tion of the judgment are by a reprieve, or a pardon;

whereof the former is temporary only, the latter permanent.

I. A rEpRIEvE, from reprendre, to take back, is the with-

drawing of a fentence for an interval of time: whereby the

execution is fufpended. This may be, firft, ex arbitrio judi-

cis; either before or after judgment; as, where the judge is

not fatisfied with the verdict, or the evidence is fufpicious,
or the indictment is infufficient, or he is doubtful whether
the offence be within clergy; or fometimes if it be a fmall

felony, or any favourable circumftances appear in the crimi-

nal's character, in order to give room to apply to the crown

for either an abfolute or conditional pardon. Thefe arbitrary

reprieves may be granted or taken off by the juftices of gaol

delivery, although their fefion be finifhed, and their com-

milion expired: but this rather by common ulage, than of

woman is capitally convicted, and pleads her pregnancy;

though this is no caufe to ftay the judgment, yet it is to

* 2, Hal. P. C. 412.

Ch.31.

ftrict right a.

REPRiEves may alfo be ex neceffitate legis: as, where a

refpite
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reipite the execution till the be delivered. This is a mercy

dictated by the law of nature, in favorem prolis; and there-
fore no part of the bloody proceedings, in the reign of queen
Mary, hath been more juftly detefted than the cruelty, that
was exercifed in the ifland of Guernfey, of burning a woman
big with child: and when, through the violence of the

flames, the infant iprang forth at the ftake, and was preferved

by the by-ftanders, after fome deliberation of the prielts who

allifted at the facrifice, they caft it again into the fire as a

young heretic". A barbarity which they never learned from

the laws of antient Rome; which directs, with the fame

prevailed in England, as early as the firft memorials of our
law will reach'. In cafe this plea be made in ftay of execu-
tion, the judge muft direct a jury of twelve matrons or
difcreet women to inquire the fact: and if they bring in their
verdict quick with child (for barely, with child, unlefs it be
alive in the womb, is not fufficient) execution hall be ftaid
generally till the next feffion; and fo from feffion to felhion,
till either the is delivered, or proves by the courfe of nature
not to have been with child at all. But if the once hath had

the benefit of this reprieve, and been delivered, and afterwards

becomes pregnant again, the fhall not be entitled to the benefit

of a farther refpite for that caufe". For the may now be

executed before the child is quick in the womb; and hall not,

by her own incontinence, evade the fentence of juftice (1)a

• Fox, Acts and Mon.

(1) It is ufual for the clerk of afife to alk women, who receive
fentence of death, if they have any thing to fay, why execution

hall not be awarded according to the judgment. As the execu-

tion of the la in the fift infance is relpited not from a regard

for the mother, but from tendernels towards the innocent infant ;

if then it fhould happen that the become quick of a fecond child,
this furely is as much an object of compalion and humanity as

AnoTHEr

Book IV.

humanity as our own, " quod praegnantis mulieris damnatae

" poena differatur, quoad pariat:" which doctrine has alfo

• Ef. 48.19-3.

d Flet. 1. 1o c. 38.
c 1 Hal. P. C. 36%.

the firft.
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ANoTHer caule of regular reprieve is, if the offender

becomes non compos, between the judgment and the award of

execution: for regularly, as was formerly & obferved, though

a man be compos when he commits a capital crime, yet if

he becomes non compos after, he thall not be indicted; if
after indictment, he thall not be convited ; if after convic-
tion, he thall not receive judgment; if after judgment, he
hall not be ordered for execution: for, " furious folo furore [ 396 ]" punitur," and the law knows not but he might have
offered fome reafon, if in his fenfes, to have ftayed thefe
refpective proceedings. It is therefore an invariable rule,
when any time intervenes between the attainder and the
award of execution, to demand of the prifoner what he hath
to allege, why execution fhould not be awarded againft him:
and if he appears to be infane, the judge in his difcretion may
and ought to reprieve him (2). Or, the party may plead in

• See pag. 24-

(3) By the 39 8 4o Geo. III. c. 94. it is enacted, that in all

trials for treafon, murder, and felony, if evidence is produced that

the prifoner was infane, and he is acquitted, the jury hall be required

to find fpecially, whether he was infane at the commillion of the

crime, and to declare that he was acquitted on that account; and

if they fo find, the court fhall order the prifoner to be confined in
fuch a place and manner as it fhall think fit, till his majefty gives

further orders with refpect to the cuitody of the lunatic.

The fame may be done with prifoners found infane upon arraign-

ment, or brought before the court for want of profecution.

And where infane perfons manifeft a purpole of committing

fome indictable crime, they may be committed by one juitice, and

hail not be bailed but by the fame together with another juftice, or

by the fefions, one of the judges, or the chancellor.

Where there is reafon to apprehend danger to his majefty's

perfon from the intrufion of any lunatic, and this appears upon his

examination before the privy-council, or oue of the fecretaries of

ftate, the chancellor may illue a commiffion of lunacy to inquire

whether fuch perfon is infane, and whether danger may be appre-

hended

Ch. 31.

• I Hal. P.C. 370.
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bar of execution; which plea may be either pregnancy, the

king's pardon, an act of grace, or diverfity of perfon, viz.

that he is not the fame as was attainted and the like. In
this laft cafe a jury thall be impanelled to try this collateral
iflue, namely, the identity of his perfon; and not whether
guilty or innocent; for that has been decided before. And
in thefe collateral iflues the trial hall be infanter h, and no
time allowed the prifoner to make his defence or produce his
witneffes, unlefs he will make oath that he is not the perfon
attainted': neither hall any peremptory challenges of the
jury be allowed the prifoner'; though formerly fuch chal-
lenges were held to be allowable, whenever a man's life was

Il. If neither pregnancy, infanity, non-identity, nor other

plea, will avail to avoid the judgment, and ftay the execu-
tion confequent thereupon, the laft and fureft refort is in
the king's moft gracious pardon; the granting of which is
the moft amiable prerogative of the crown. Law (fays an
able writer) cannot be framed on principles of compation to
guilt; yet juitice, by the confitution of England, is bound
to be adminiftered in mercy: this is promifed by the king
in his coronation oath, and it is that act of his government,

which is the moft perfonal, and molt entirely his own!. The
king himfelf condemns no man; that rugged tafk he leaves

to his courts of juftice: the great operation of his fceptre is

[ 397 ] mercy. His power of pardoning was faid by our Saxon an-

ceftors to be derived a lege fua dignitatis: and it is declared

in parliament, by ftat. 27 Hen. VIII. c. 24. that no other

h 1 Sid. 72. See Append. § 3.

Hall, Sum. 259.

1 Law of Forfeit. 99.

hended to his majefty's perfon: and if a jury fo find, the chancellor

may take order for the fafe cultody of the lunatic as long as there

is reafon to apprehend fuch danger.

Book IV.

in queltion i.

* Staundf. I: C. 163. Co. Litt. 157.

i Foft, 42:

1 1 Lev. 6r. Foft. 42.46.
*LL. Edwu. Conf. c. 18.
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perfon hath power to pardon or remit any trealon or felo-

nies whatfoever; but that the king hath the whole and fole

power thereof, united and knit to the imperial crown of this

This is indeed one of the great advantages of monarchy

in general, above any other form of government; that there

is a magiltrate, who has it in his power to extend mercy,

wherever he thinks it is deferved: holding a court of equity

in his own breaft, to foften the rigour of the general law, in

fuch criminal cales as merit an exemption from punilhment.
Pardons (according to fome theorifts°) hould be excluded
in a perfect legiflation, where punilhments are mild but
certain: for that the clemency of the prince feems a tacit
difapprobation of the laws. But the exclufion of pardons muft
neceffarily introduce a very dangerous power in the judge or
jury, that of contruing the criminal law by the fpirit inftead
of the letter P; or elfe it muft be holden, what no man will

offender (though they alter not the effence of the crime)
ought to make no diftinction in the punifhment. In demo-
cracies, however, this point of pardon can never fubfift; for
there nothing higher is acknowledged than the magiltrate
who adminiters the laws: and it would be impolitic for the

power of judging and of pardoning to centre in one and the

would oblige him very often to contradict himfelf, to make

and to unmake his decifions: it would tend to confound all

ideas of right among the mais of the people; as they would

find it difficult to tell, whether a prifoner were difcharged

by his innocence, or obtained a pardon through favour. In
Holland therefore, if there be no ftadtholder, there is no [ 398]
power of pardoning lodged in any other member of the ftate.
But in monarchies the king acts in a fuperior {phere; and,

• And this power belongs only to a

king de facto, and not to a king de jure
during the time of ulurpation. (Bro.
Abr. to charter de pardon, 22.)

though

Ch. 31.

realm".

ferioufly arow, that the fituation and ciréumitances of the

fame perfon. This (as the prefident Montefquieu obferves 9)

° Beccar. ch. 46.

P Ibid. ch. 4.

i Sp. L. b.6. c.s.

5
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though he regulates the whole government as the firft mover,

yet he does not appear in any of the difagreeable or invidious

parts of it. Whenever the nation fee him perfonally en-
gaged, it is only in works of legillature, magnificence,
or compation. To him therefore the people look up as
the fountain of nothing but bounty and grace; and thefe
repeated acts of goodnefs, coming immediately from his own
hand, endear the fovereign to his fubjects, and contribute
more than any thing to root in their hearts that filial affec-
tion, and perfonal loyalty, which are the fure eftablithment
of a prince.

Under this head of pardons, let us briefly confder,

I. The object of pardon: 2. The manner of pardoning:

3. The method of allowing a pardon: 4. The effect of fuch

pardon, when allowed.

1. AND, firit, the king may pardon all offences merely

againft the crown, or the public; excepting, I. That, to

preferve the liberty of the fubject, the committing any man

to prifon out of the realm, is by the habeas corpus act,

31 Car. Il. c. 2. made a praemunire, unpardonable even by

the king. Nor, 2. Can the king pardon, where private juf-
tice is principally concerned in the profecution of offenders :

Therefore in appeals of all kinds (which are the fuit, not
of the king, but of the party injured) the profecutor may
releafe, but the king cannot pardons. Neither can he pardon
a common nufance, while it remains unredreffed, or fo as to

prevent an abatement of it; though afterwards he may remit

the fine: becaufe though the profecution is vefted in the

king to avoid multiplicity of fuits, yet (during it's continu-

ance) this offence favours more of the nature of a private

[ 399] injury to each individual in the neighbourhood, than of a

public wrong'. Neither, laftly, can the king pardon an

offence

Book IV.

«non poteft rex gratiam facere cum injuria et damno aliorums."

* 3 Inf. 236.

• Ibid. 237.

• 2 Hawk. P. C. 381.
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offence againft a popular or penal ftatute, after information

brought; for thereby the informer hath acquired a private
property in his part of the penalty ".

THere is allo a refriction of a peculiar nature, that
affects the prerogative of pardoning, in cale of parliamentary

impeachments; viz. that the king's pardon cannot be pleaded
to any fuch impeachment, fo as to impede the inquiry, and

stop the profecution of great and notorious offenders. There-

fore when, in the reign of Charles the fecond, the earl of

Danby was impeached by the houfe of commons of high

don in bar of the fame, the commons alleged", " that there

" was no precedent that ever any pardon was granted to any

" perfon impeached by the commons of high treafon, or other

" high crimes, depending the impeachment;" and thereupon

refolved", " that the pardon fo pleaded was illegal and void,

"and ought not to be allowed in bar of the impeachment of

"the commons of England;" for which refolution they

aligned this reafon to the houfe of lords, & that the fetting

" up a pardon to be a bar of an impeachment defeats the

" whole ufe and effect of impeachments; for thould this

" point be admitted, or ftand doubted, it would totally dif-
" courage the exhibiting any for the future; whereby the
" chief inftitution for the prefervation of the government
 would be deftroyed." Soon after the revolution, the com-
mons renewed the fame claim, and voted, " that a par-
* don is not pleadable in bar of an impeachment." And, at
length, it was enacted by the act of fettlement, 12 & 13
W.IlI. c. 2. " that no pardon under the great feal of Eng-

" land hall be pleadable to an impeachment by the commons

" in parliament." But, after the impeachment has been

folemnly heard and determined, it is not underfood that the

king's royal grace is farther refrained or abridged: for, after [400 J

the impeachment and attainder of the fix rebel lords in 1785,

" 3 Inft. 238. * Com. Journe 26 May 1675°

a Com. Journ. 28 Apr. 1679.

~ Ibid. 5 May 1679.
three

Ch. 31.

treafon, and other mifdemefnors, and pleaded the king's par-

y Tbid. 6 June 1689.
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three of them were from time to time reprieved by the

crown, and at length received the benefit of the king's molt

gracious pardon (2).

(2) The following remarkable record, in which it is both

acknowledged by the commons and afferted by the king, proves

that the king's prerogative to pardon delinquentsconvicted in

impeachments, is as antient as the conftitution itfelf.

jammes confeillers ne officers du roi, mais en tout ouftez de la courte

Rot. Parl, jo Ed. 1l1. n. 188.
Afrer the lords have delivered their fentence of guilty, the com-

mons have the power of pardoning the impeached conviet, by
refufing to demand judgment againft him, for no judgment can be
pronounced by the lords till it is demanded by the commons.
Lord Macclesfield was found guilty without a diflenting voice in
the houfe of lords; but when the quetion was afterwards propofed
in the houfe of commons, that this houfe will demand judgment

warm debate, but (the previous quetion being firft moved) it was
carried in the affirmative by a majority of 136 voices againft 65.
Com. Journ. 27 May 1725-6 H. Si. Tr. 762. In lord Strafford's
trial, the commons fent the following meflage to the lords:
" That this houfe hold it neceflary and fit, that all the members

of the houfe may be prefent at the trial: to the end every one
" may fatisfy his own confeience in the giving of their vote to

" demand judgment."
Commons' Journals, lith of March, 1640.

In the impeachment of Warren Haftings, efq. it was decided,

alter much ferious and learned inveftigation and difcullion, by a

very

BooK IV.

Item prie la commune a notre dit feigneur le roi que nul pardar
foit grante a nully perfone, petit ne grande, g'ont efe de fon counfeil
et ferementez, et font empefchez en ceft prefent parlement de vie ne de
membre, fyn ne de raunceon, de forfaiture des terres, tennemenz, biens,
ou chateux, lefqueux font ou ferront troves en aucun defaut encontre
leur ligeance, et la tenure de leur dis ferement: mais g'ils ne ferront

le roi et de confeil as toux jours. Et fur ceo foit en prefent parlement
fait elatut s'il pleft au roi, et de touz autres en temps a venir en cas
femblables, pur profit du roi et du roialme.

Refponfio. - Le roi ent fra fa volente, come mielz lui femblera.

of the lords againfl Thomas earl of Macclesfild, it occafioned a
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?. As to the manner of pardoning. 1. Firft, it muft be

under the great feal. A warrant under the privy feal, or fign

manual, though it may be a fuficient authority to admit the

party to bail, in order to plead the king's pardon, wher

obtained in proper form, yet is not of itfelf a complete irre-

vocable pardon 3. 2. Next, it is a general rule, that, wherever

it may reafonably be prefumed the king is deceived, the par-

don is void". Therefore any fuppretion of truth, or fug-
geftion of falfehood, in a charter of pardon, will vitiate the
whole; for the king was miinformed". 3. General words

have alfo a very imperfect effect in pardons. A pardon of

all felonies will not pardon a conviction or attainder of

felony, (for it is prefumed the king knew not of thofe pro-

ceedings,) but the conviction or attainder muft be particularly

mentioned*; and a pardon of felonies will not include

piracy; for that is no felony punithable at the common law.
4. It is alfo enacted by ftatute 13 Ric. II. ft. 2. c. I. that no
pardon for treafon, murder, or rape fhall be allowed, unlefs

the offence be particularly fpecified therein; and particularly

in murder it thall be expreffed, whether it was committed

by lying in wait, affault, or malice prepenfe. Upon which

fir Edward Coke obferves, that it was not the intention of

the parliament that the king hould ever pardon murder under
thele aggravations; and therefore they prudently laid the
pardon under thefe reftrictions, becaule they did not conceive
it poffible that the king would ever excule an offence by
name, which was attended with fuch high aggravations.
And it is remarkable enough, that there is no precedent of

= 5 St. Tr. 106. 173.
= 2 Hawk. P. C. 383.
• 3 Inft. 238.

very great majority in each houfe of parliament, that an impeach-

ment was not abated by a diffolution of the parliament, though

almoft all the legal characters of each houfe voted in the mino-

rities.

a pardon

Ch. 31. WrONGS.

• 2 Hawk. P. C.383.
• I Hawk. P. C. 99.

* 3 Init. 236.
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a pardon in the regifter for any other homicide, than that

[ 401 ) which happens fe defenderdo or per infortunium: to which two

fpecies the king's pardon was exprefsly confined by the

declare that no pardon of homicide fhall be granted, but
only where the king may do it by the oath of his crozun; that
is to fay, where a man flayeth another in his own defence,
or by misfortune. But the ftatute of Richard the fecond,
before mentioned, enlarges by implication the royal power :
provided the king is not deceived in the intended object of
his mercy. And therefore pardons of murder were always
granted with a non obftante of the ftatute of king Richard,
till the time of the revolution; when the doctrine of non
obftante's cealing, it was doubted whether murder could be
pardoned generally; but it was determined by the court of
king's bench', that the king may pardon on an indictment
of murder, as well as a fubject may difcharge an appeal.
Under thefe and a few other refrictions, it is a general rule,

that a pardon hall be taken moft beneficially for the fubject,

A PARDON may alfo be conditional; that is, the king may

extend his mercy upon what terms he pleafes; and may

annex to his bounty a condition either precedent or fublequent,

on the performance whereof the validity of the pardon will
depend; and this by the common law 8. Which prerogative
is daily exerted in the pardon of felons, on condition of being
confined to hard labour for a ftated time, or of tranfportation

to fome foreign country for life, or for a term of years; fuch

by the labeas corpus act, 31 Car. II. C. 2. 8 Ife, and both

the imprifonment and tranfportation rendered more eafy and

ment, by fatute 39 Eliz ic. 4.

BooK IV.

Itatutes 2 Edw. III. c. 2. and 14 Edw. III. c. 15. which

and moft frongly againft the king.

tranportation or banifhment being allowable and warranted

1 Salk. 499•
5 2 Hawk. P. C.394.

5

& Trinfportation is faid (Bar: 352.)
to liave been frit infieted as a punith-

effedual
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3. WItH regard to the manner of allowing pardons: we

may obferve, that a pardon by act of parliament is more

beneficial than by the king's charter; for a man is not bound [402 ]

to plead it, but the court muft ex officio take notice of it';

neither can he lofe the benefit of it by his own laches or neg-
ligence, as he may of the king's charter of pardonk, The
king's charter of pardon muft be fpecially pleaded, and that

• at a proper time: for if a man is indicted, and has a pardon

in his pocket, and afterwards puts himfelf upon his trial by

pleading the general iffue, he has waved the benefit of fuch

pardon!. But, if a man avails himfelf thereof, as foon as by

courfe of law he may, a pardon may either be pleaded upon

arraignment, or in arreft of judgment, or in the prefent ftage

of proceedings, in bar of execution. Antiently, by ftatute

1o Edw. Ill. c.a. no pardon of felony could be alloted,

unlefs the party found fureties for the good behaviour before

the fheriff and coroners of the county". But that ftatute is

repealed by the ftatute 5 & 6 W. & M. c. 13. which, inftead

thereof, gives the judges of the court a difcretionary power

to bind the criminal, pleading fuch pardon, to his good

behaviour, with two fureties, for any term not exceeding
leven years.

4. Lastly, the effect of fuch pardon by the king, is to
make the oftender a new man; to acquit him of all corporal
penalties and forfeitures annexed to that offence for which
he obtains his pardon; and not fo much to reftore his former,
as to give him a new credit and capacity. But nothing can
reftore or purify the blood when once corrupted, if the

(3) And ftill farther by 24 Geo. III. c. 56. and 31 Geo. III.

pardon

Ch. 31.

c. 74.(3)
effectual by ftatutes 8 Geo. III. c. 15- and 19 Geo. III.

I Fort. 43. ' Tbid. 396.
k 2 Hawk. P. C- 397. = Salk, 492.

c. 46.

Kk 3
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pardon be not allowed till after attainder, but the high and

trancendant power of parliament. Yet if a perfon attainted

receives the king's pardon, and afterwards hath a fon, that fon

may be heir to his father, becaufe the father being made a

new man, might tranimit new inheritable blood; though,

had he been born before the pardon, he could never have

inherited at all° (4)•

(4) A fon born after the attainder may inherit if he has no elder

brother living born before the attainder, otherwife the land will

Book IV.

n See Vol. II. pag- 254.

elcheat pro defedu haeridis. 1 H. P. G. 358.
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CHAPTER THE THIRTY-SECÓND.

OF EXECUTION.

THERE now remains nothing to fpeak of, but execution; the completion of human punihment. And

this, in all cales, as well capital as otherwife, muft be per-

formed by the legal officer, the theriff or his deputy; whole

warrant for fo doing was antiently by precept under the hand

and feal of the judge, as it is ftill practifed in the court of the

lord high fteward, upon the execution of a peer?: though, in

the court of the peers in parliament, it is done by writ from

the king®. Afterwards it was eftablifhed", that, in cale of

life, the judge may command execution to be done without

And now the ufage is, for the judge to fign the

rate judgments in the margin, which is left with the fheriff.

As, for a capital felony, it is written oppofte to the pri-

foner's name " let him be hanged by the neck;" formerly,

in the days of Latin and abbreviationa, "fuf, per col." for

" fufpendatur per collum." And this is the only warrant that

the fheriff has for fo material an act as taking away the life

of another. It may certainly afford matter of {peculation,

that in civil caufes there fhould be fuch a variety of writs of

execution to recover a trifling debt, iffued in the king's name,

and under the feal of the court, without which the heriff

cannot legally fir one ftep; and yet that the execution of a

= 2 Hal. P. C. 409.

• See Append. $ 5.
Finch, L. 478.

man,

Ch. 32. .

eaten dar, or lift of all the priloner' names, with their fea-

* Staundf. P. C. 182i
• 5 Mod, 22.

KkA
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man, the moft important and terrible talk of any, hould

depend upon a marginal note (1).

The fheriff, upon receipt of his warrant, is to do execu-

tion within a convenient time; which in the country is alfo

left at large. In London indeed a more folemn and becom-

ing exactnefs is ufed, both as to the warrant of execution,

and the time of executing thereof: for the recorder, after

reporting to the king in perfon the cafe of the feveral prifon-

ers, and receiving his royal pieafure, that the law muft take
it's courfe, iffues his warrant to the heriffs; directing them

(x) Though it be true that a marginal note of a calendar,
figned by the judge, is the only warrant that the fheriff has for the
execution of a convict, yet it is made with more caution and folem-
nity than is reprefented by the learned commentator. At the
end of the affifes the clerk of affife makes out in writing four lifts
of all the prifoners, with feparate columns, containing their crimes,
verdicts, and fentences, leaving a blank column, in which, if the

judge has reafon to vary the courfe of the law, he writes oppofite

the names of the capital conviets, to be reprieved, refpited, tranfported,

&c. Thefe four calendars, being firt carefully compared together,

by the judge and the clerk of aflife, are figned by them, and one is
given to the fheriff, one to the gaoler, and the judge and the clerk
of aifife each keep another. If the heriff receives afterwards no
Ipecial order from the judge, he executes the judgment of the law
in the ufual manner, agreeably to the directions of his calendar.

In every county this important fubject is fettled with great deli-

beration by the judge and the clerk of affife, before the judge

leaves the affife-town; but probably in different counties, with

fome fight variation, as in Lancahire, no calendar is left with the

gaoler, but one is fent to the fecretary of itate.

If the judge thinks it proper to reprieve a capital conviet, he

fends a memorial or certificate to the king's moft excellent majely,

directed to the fecretary of fate's office, ftating that, from favour-

able circumtances appearing at the trial, he recommends him to

his majefty's mercy, and to a pardon upon condition of tranfport-

ation or fome flight punifhment. This recommendation is always

attended to.

to

Book IV.
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to do execution on the day and at the place alligned. And,

in the court of king's bench, if the prifoner be tried at the

bar, or brought there by habeas corpus, a rule is made for his

execution; either fpecifying the time and places, or leaving

it to the difcretion of the heriff". And, throughout the

kingdom, by ftatute 25 Geo. II. c. 37. it is enacted, that, in

cale of murder, the judge hall in his fentence direct execu-

tion to be performed on the next day but one after fentence

paffed. But, otherwife, the time and place of execution

are by law no part of the judgment*. It has been well

obferved', that it is of great importance, that the punifhment

hould follow the crime as early as poffible; that the prof-

pect of gratification or advantage, which tempts a man to

commit the crime, hould infantly awake the attendant idea

of puniment. Delay of execution ferves only to feparate

thefe ideas; and then the execution itfelf affects the minds of

the fpectators rather as a terrible fight, than as the neceffary

The fheriff cannot alter the manner of the execution by

fubftituting one death for another, without being guilty of

felony himfelf, as has been formerly faid. It is held alfo
by fir Edward Coke" and fir Matthew Hale©, that even the [405 ]
king cannot change the punifhment of the law, by altering
the hanging of burning into beheading; though, when
beheading is part of the lentence, the king may remit the reit.
And, notwithftanding fome examples to the contrary, fir
Edward Coke Poutly maintains, that « judicandum eft legi-

"bus, non exemplis." But others have thought P, and more

juitly, that this prerogative, being founded in mercy, and

immemorially exercifed by the crown, is part of the common

law. For, hitherto, in every inftance, all thefe exchanges

§ See Append. § 4.

s St. Trials, VI. 332. Fort. 43.

n See Append. $ 3.

i See pag. 202.

* So held hy the twelve judges,

sa See pag. 179.

° 2 Hal. P. C. 412.

Feed, 284.
have

Ch.z2.

confequence of tranfgretion.

Mich, 10 Geo. III.

1 Beccar. ch. 1g.

" 3 Inft. 52.

• Folt. 270. F. N. B. 244. h. 5g Rym,
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have been for more merciful kinds of death; and how far

this may alfo fall within the king's power of granting con-

ditional pardons, (viz. by remitting a levere kind of death, on
condition that the criminal fubmits to a milder,) is a matter
that may bear confideration. It is obfervable, that when
lord Stafford was executed for the popith plot in the reign of
king Charles the fecond, the then heriffs of London, having
received the king's writ for beheading him, petitioned the
houfe of lords, for a command or order from their lordfhips,
how the faid judgment thould be executed; for, he being
prolecuted by impeachment, they entertained a notion
(which is laid to have been countenanced by lord Kullel)
that the king could not pardon any part of the fentences.
The lords refolved', that the fcruples of the fheriffs were
unneceflary, and declared, that the king's writ ought to be

they immediately fignified * to the houfe of commons by one

of the members, that they were not fatisfied as to the power

of the faid writ. That houfe took two days to confider of it;

and then' fullenly refolved, that the houfe was content that

the heriff do execute lord Stafford, by fevering his head from

his body. It is further related, that when afterwards the fame

lord Ruffel was condemned for high trealon upon indictment,

the king, while he remitted the ignominious part of the fen-

E 406] tence, obferved, " that his lordfhip would now find he was

" potiefled of that prerogative, which in the cale of lord stat-

« ford he had denied him "" One can hardly determine (at
this diftance from thofe turbulent times) which moft to difap-
prove of, the indecent and fanguinary zeal of the fubject, or
the cool and cruel farcafm of the fovereign.

To conclude: it is clear, that if, upon judgment to be
hanged by the neck till he is dead, the criminal be not
thoroughly killed, but revives, the heriff muft hang him

• Lords Journ. 21 Dec. 1680.
* Com. Journ, 21 Dee. 1680.

again.

Book IV.
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1 2 Hum. Hif. of G. B. 328. * Ibid. 23 Dec. 1680.
" 2 Hume, збо.
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again. For the former hanging was no execution of the
fentence; and, if a falfe tendernefs were to be indulged in

fuch cafes, a multitude of collufions might enfue. Nay, even

while abjurations were in force*, fuch a criminal, fo reviving,

was not allowed to take fanctuary and abjure the realm; but

his fleeing to fanctuary was held an efcape in the officer.

AND, having thus arrived at the laft ftage of criminal pro-

ceedings, or execution, the end and completion of human

puniloment, which was the fixth and laft head to be confidered

under the divifion of public wrongs, the fourth and laft ob-

ject of the laws of England; it may now feem high time to

put a period to thefe Commentaries, which, the author is very

fenfible, have already fwelled to too great a length. But he

ments were originally compiled, without endeavouring to

recall to his memory fome principal outlines of the legal con-

ftitution of this country; by a fhort hiftorical review of the

moft confiderable revolutions, that have happened in the laws

of England, from the earliest to the prefent times. And this

tak he will attempt to difcharge, however imperfectly, in

the next or concluding chapter.

463.

* 2 Hal. P. C. 412. 2 Hawk. P. C.

1. 467.

* See pag- 326.

Ch. 32.

cannot difmifs the ftudent, for whofe ufe alone thefe rudi-

y Fitz. Abr. t, corone, 33. Finch,
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THE THIRTY-THIRD.

OF THE RISE, PROGRESS, AND GRADUAL
IMPROVEMENTS, OF THE LAWS OF
ENGLAND.

BEFORE we enter on the fubject of this chapter, inwhich I propofe, by way of fupplement to the whole,

to attempt an hiftorical review of the moft remarkable

changes and alterations, that have happened in the laws of

England, I muft firft of all remind the itudent, that the rife

and progreis of many principal points and doctrines have been

already pointed out in the courfe of thefe Commentaries, under

their refpective divitions; thefe having therefore been parti-
cularly difcuffed already, it cannot be expected that I fhould
re-examine them with any degree of minutenefs; which
would be a moft tedious undertaking. What I therefore at
preient propole, is only to mark out lome outlines of our
Englith juridical hiltory, by taking a chronological view of

the tate of our laws, and their fucceffive mutations at dif-
ferent periods of time.

The feveral periods, under which I thall confider the

fate of our legal polity, are the following fix: 1. From the

earlieft times to the Norman conqueft : 2. From the Norman

conquelt to the reign of king Edward the firft: 3. From

thence to the reformation: 4. From the reformation to the

[ 408 ] reftoration of king Charles the fecond : 5. From thence to

the revolution in 1688: 6. From the revolution to the prefent

time.
I. AND,

Book IV.

CHAPTEE
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I. AND, firft, with regard to the antient Britons, the

aborigines of our ifland, we have fo little handed down to us
concerning them with any tolerable certainty, that our inqui-

ries here mult needs be very fruitiefs and defective. How-

ever, from Cafar's account of the tenets and difcipline of the

antient Druids in Gaul, in whom centered all the learning

of thefe weftern parts, and who were, as he tells us, fent
over to Britain, (that is, to the ifland of Mona or Anglefey,)
to be inftructed; we may collect a few points, which bear a
great affinity and refemblance to fome of the modern doc-
trines of our Englith law. Particularly the very notion
itfelf of an oral unwritten law, delivered down from age to
age, by cuftom and tradition merely, feems derived from
the practice of the Druids, who never committed any of
their inftructions to writing: polibly for want of letters;
fince it is remarkable that in all the antiquities, unqueftion-

ably Britifh, which the induftry of the moderns has difco-

vered, there is not in any of them the leaf trace of any cha-

racter or letter to be found. The partible quality alfo of

lands, by the cuftom of gavel-kind, which ftill obtains in

many parts of England, and did univerfally over Wales till

the reign of Henry VIII., is undoubtedly of Britith original.

So likewife is the antient divifion of the goods of an inteftate

between his widow and children, or next of kin; which has

fince been revived by the ftatute of diftributions. And we

may allo remember an inftance of a flighter nature men-

• tioned in the prefent volume, where the fame cultom has

continued from Cafar's time to the prefent; that of burn-

ing a woman guilty of the crime of petit treafon by killing

THe great variety of nations, that fucceffively broke in
upon and deftroyed both the Britifh inhabitants and conftitu-

tion, the Romans, the Piêts, and, after them, the various [ 409 ]

(r) But this is now altered by fatute 3o Geo. III. c. 48.

see ante, p. 204.

clans

Ch. 33°

her hufband (1).



409 PUBLIC

clans of Saxons and Danes, muft neceffarily have caufed great

confufion and uncertainty in the laws and antiquities of the

kingdom; as they were very foon incorporated and blended

together, and therefore we may fuppofe, mutually commu-

nicated to each other their refpective ufages?, in regard to

the rights of property and the punifhment of crimes. So that

it is morally impofible to trace out with any degree of accu-
racy, when the feveral mutations of the common law were
made, or what was the refpective original of thole feveral

cultoms we at prefent ufe, by any chemical refolution of
them to their firft and component principles. We can fel-

dom pronounce, that this cuftom was derived from the Bri-

tons; that was left behind by the Romas; this was a necef-

fary precaution againft the Pits; that was introduced by

the Saxons; difcontinued by the Danes, but afterwards

reftored by the Normans.

WHErever this can be done, it is matter of great curio-

fity, and fome ufe: but this can very rarely be the cafe; not

only from the reafon above-mentioned, but alfo from many

others. Firft, from the nature of traditional laws in gene-

ral; which, being accommodated to the exigencies of the

times, fuffer by degrees infenfible variations in practice o: fo

that, though upon comparifon we plainly difcern the altera-

tion of the law from what it was five hundred years ago, yet

it is impofible to define the precife period in which that

alteration accrued, any more than we can dilcern the changes

of the bed of a river, which varies it's fhores by continual

decreafes and alluvions. Secondly, this becomes impracti-

cable from the antiquity of the kingdom and it's government :
$ which alone, though it had been difturbed by no foreign

invalions, would make it impolible to fearch out the ori-

ginal of it's laws; unlefs we had as authentic monuments

thereof, as the Jews had by the hand of Mofes. Thirdly,
[ 410] this uncertainty of the true origin of particular cuftoms muft

Book IN.
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alfo in part have arilen frem the mearis, whereby chriftianity

was propagated among our Saxon anceftors in this illand; by

learned foreigners brought over from Rome and other coun-

tries, who undoubtedly carried with them many of their own

national cultoms; and probably prevailed upon the tate to

abrogate fuch ufages as were inconfiftent with our holy reli-

gion, and to introduce many others that were more con-

formable thereto. And this perhaps may have partly been the

caufe, that we find not only fome rules of the mofaical, but

alfo of the imperial and pontifical laws, blended and adopted

A FARTHER realon may alfo be given for the great variety,

and of courte the uncertain original, of our antient eftablifhed

cuftoms; even after the Saxon government was firmly efta-

blithed in this illand: viz, the fubdivifion of the kingdom
into an heptarchy, confifting of feven independent kingdoms,
peopled and governed by different clans and colonies. This
muft neceflarily create an infinite diverlity of laws: even
though all thofe colonies, of Jutes, Angles, Anglo-Saxons,
and the like, originally fprung from the fame mother-coun-
try, the great northern hive ; which poured forth it's warlike
progeny, and fwarmed all over Europe, in the fixth and

feventh centuries. This multiplicity of laws will neceffarily be

the cale in fome degree, where any kingdom is cantoned out

into any provincial eftablifhments; and not under one com-

mon difpenfation of laws, though under the fame fovereign

power. Much more will it happen where feven unconnected

of government, though they all begin to build upon the fame

or fmilar foundations.

WHeN therefore the Weft Saxons had fwallowed up all

the reft, and king Alfred fucceeded to the monarchy of Eng-

land, whereof his grandfather Egbert was the founder, his

mighty genius prompted him to undertake a moft great and

neceflary work, which he is faid to have executed in as mal-

terly a manner: no leis than to new-model the conftitution; [ 411 ]

Ch. 33°
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to rebuild it on a plan that fhould endure for ages; and, out
of it's old difcordant materials, which were heaped upon each
other in a vaft and rude irregularity, to form one uniform
and well-connected whole. This he effected, by reducing

the whole kingdom under one regular and gradual fubordi-

nation of government, wherein each man was anfwerable to

his immediate fuperior for his own conduct and that of his

neareft neighbours: for to him we owe that malter-piece of

judicial polity, the fubdivifion of England into tithings and

hundreds, if not into counties; all under the influence and

as in a general refervoir, all the executive authority of the

law was lodged, and from whom juftice was difperfed to every

part of the nation by diftinet, yet communicating, ducts and
channels; which wife inftitution has been preferved for near

a thoufand years unchanged, from Alfred's to the prefent

time. He alfo, like another Theodofius, collected the

various cuftoms that he found difperfed in the kingdom, and

reduced and digefted them into one uniform fyftem or code

of laws, in his Som-bec, or liber judicialis. This he com-

piled for the ufe of the court-baron, hundred, and county-

court, the court-leet, and fheriff's tourn; tribunals, which
he eftablithed, for the trial of all caules civil and criminal,
in the very diftricts wherein the complaint arofe: all of them
fubject however to be infected, controlled, and kept within

the bounds of the univerfal or common law, by the king's

own courts; which were then itinerant, being kept in the

king's palace, and removing with his houfehold in thofe royal

progrefles, which he continually made from one end of the
kingdom to the other.

THe Danith invalion and conqueft, which introduced new
foreign cultoms, was a fevere blow to this noble fabric: but
a plan fo excellently concerted, could never be long thrown
afide. So that, upon the expulfion of thefe intruders, the
Englith returned to their antient law; retaining, however,

fome few of the cuftoms of their late viftants; which went

[ 412 ] under the name of Dane-Lage: as the code compiled by
Alfred

41I BooK IV.
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Alfred was called the Weft-Saxon-Lage; and the local confti-

tutions of the antient kingdom of Mercia, which obtained in

the countries neareft to Wales, and probably abounded with
many Britilh cultoms, were called the Mercen-Lage. And

thefe three laws were, about the beginning of the eleventh
century, in ufe in different counties of the realm: the pro-
vincial polity of counties, and their fubdivifions, having never
been altered of difcontinued through all the hocks and.
mutations of government, from the time of it's firft inftitution;

though the laws and cultoms therein ufed, have (as we thall

fee) often fuffered confiderable changes.

For king Edgar, (who, befides his military merit, as

founder of the Englith navy, was alfo a molt excellent civil

governor,) obferving the ill effects of three diftinct bodies of

laws, prevailing at once in feparate parts of his dominions,

projected and begun what his grandfon king Edward the.

confeffor afterwards completed; viz. one uniform digeit or

body of laws to be obferved throughout the whole kingdom;

being probably no more than a revival of king Alfred's code,

with fome improvements fuggefted by necefity and experi-

ence; particularly the incorporating fome of the Britith or

rather Mercian cultoms, and alfo fuch of the Danith as were

realonable and approved, into the Weft-Saxon-Lage, which

was till the groundwork of the whole. And this appears

to be the beft fupported and moft plaulible conjecture (for

certainty is not to be expected) of the rife and original of that.

admirable fytem of maxins and unwritten cuftoms, which

is now known by the name of the common law, as extending

it's authority univerfally over all the realm; and which is

doubtleis of Saxon parentage.

Avoxt the moft remarkable of the Saxon laws we may

reckon, s. The conftitution of parliaments, or rather, general

affemblies of the principal and wifelt men in the nation:

the wittena-gemote, or commune confilium of the antient Ger-

mans, which was not yet reduced to the forms and diftinc-

tions of our modern parliament; without whole concurrence, [ 413 ]

however,
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howerer, no new law could be made, or old one altered.

2. The election of their magiftrates by the people; originaly
even that of their kings, till dear-bought experience evinced
the convenience and neceffity of eftablifhing an hereditary

trates, their military officers or heretochs, their theriffs, their

confervators of their peace, their coroners, their port-reeves,

(Gince changed into mayors and bailiffs,) and even their

tything-men and borholders at the leet, continued, fome till
the Norman conqueft, others for two centuries after, and fome
remain to this day. 3. The defcent of the crown, when once
a royal family was eftablilhed, upon nearly the fame heredi-
tary principles upon which it has ever fince continued; only

that, perhaps, in cafe of minority, the next of kin of full age

would alcend the throne, as king, and not as protector;

though, after his death, the crown immediately reverted back

to the heir. 4. The great paucity of capital punilhments

for the firft offence: even the moft notorious offenders being

allowed to commute it for a fine or weregild, or, in default of

payment, perpetual bondage; to which our benefit of clergy

has now in fome meafure fucceeded. 5. The prevalence of

certain cuftoms, as heriots and military fervices in proportion

to every man's land, which much refembled the fedal con-

ftitution; but yet were exempt from all it's rigorous hard-
hips: and which may be well enough accounted for, by
fuppoling them to be brought from the continent by the firit

Saxon invaders, in the primitive moderation and fimplicity

of the feodal law: before it got into the hands of the Norman

jurifts, who extracted the moit flavith doctrines and oppreflive

confequences out of what was originally intended as a law of

liberty. 6. That their eftates were liable to forfeiture for

treafon, but that the doctrine of efcheats and corruption of

blood for felony, or any other caufe, was utterly unknown

amongit them. 7. The defcent of their lands to all the males

equally, without any right of primogeniture; a cuftom,

which obtained among the Britons, was agreeable to the Ro-

man law, and continued among the Saxons till the Norman

[ 414 ] conqueft: though really inconvenient, and more efpecially

fucceflion to the crown. But that of all fubordinate magif-

deftructive
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deftructive to antient families; which are in monarchies

neceffary to be fupported, in order to form and keep up a

nobility, or intermediate tate between the prince and the
common people. 8. The courts of jultice confifted principally

of the county courts, and in cales of weight or nicety the king's

court held before himfelf in perfon, at the time of his par-

liaments; which were ufually holden in different places,

according as he kept the three great feftivals of chriftmas,

eafter, and whitfuntide. An inftitution which was adopted

by king Alonfo VII. of Caftile, about a century after the con-
queft: who at the fame three great fealts was wont to aflemble
his nobility and prelates in his court; who there heard and
decided all controverfies, and then, having received his infruc-
tions, departed home a. Thefe county courts however differed
from the modern ones, in that the ecclefiaftical and civil
jurifdiction were blended together, the bifhop and the ealdor-
man or fheriff itting in the fame county court; and alfo that

the decifions and proceedings therein were much more fimple

and unembarrafied: an advantage which will always attend

the infancy of any laws, but wear off as they gradually

advance to antiquity. 9. 'Frials, among a people who had a
very ftrong tincture of fupertition, were permitted to be by
ordeal, by the coifned or morfel of execration, or by wager of
law with compurgators, if the party chofe it; but frequently
they were alfo by jury: for, whether of no their juries con+

fifted precifely of twelre men, or were bound to a frict

unanimity; yet the general conftitution of this admirable

criterion of truth, and molt important guardian both öf

public and private liberty, we owe to our Saxon anceftors.
Thus flood the general frame of our polity at the time of
the Norman invalion; when the fecond period of our legal
hiftory commences.

It. Tus remarkable event wrought as great an alteration
in our laws, as it did in our antient line of kings: and
though the alteration of the former was effected rather by the

Ch-33. 4I4
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confent of the people, than any right of conqueft, yet that

confent feems to have been partly extorted by fear, and

partly given without any apprehenfion of the confequences

which afterwards enfued.

1. AMoNG the firft of thefe alterations we may reckon the

feparation of the ecclefialtical courts from the civil : effected

in order to ingratiate the new king with the popilh clergy,

who for fome time before had been endeavouring all over

Europe to exempt themfelves from the fecular power; and

whofe demands the conqueror, like a politic prince, thought

it prudent to comply with, by reafon that their reputed fanc-

tity had a great influence over the minds of the people; and
becaufe all the little learning of the times was engroffed into
their hands, which made them neceflary men, and by all
means to be gained over to his interefts. And this was the

fees being then in the breaft of the king, he had taken care.

do fill them with Italian and Norman prelates.

2. ANoTHER violent alteration of the Englith conftitution

confifted in the depopulation of whole countries, for the pur-

poles of the king's royal diverfion; and fubjecting both them

and all the antient forefts of the kingdom, to the unrealon-

able feverities of foreft-laws imported from the contient,
whereby the flaughter of a bealt was made almoft as penal
as the death of a man. In the Saxon times, though no man
was allowed to kill or chafe the king's deer, yet he might ftart
any game, purfue, and kill it, upon his own eftate. But the

rigour of thefe new conftitutions vefted the fole property of all

the game in England in the king alone (2) ; and no man was

entitled to difturb any fowl of the air, or any beaft of the field,

of fuch kinds as were fpecially referved for the royal amufe-

ment of the fovereign, without exprefs licence from the king,

(2) Sce this controverted by the editor in the 2d vol. p. 419.

Book IV.
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by a grant of a chafe or free-warren; and thofe franchifes were
granted as much with a view to preferve the breed of animals
as to indulge the fubject. From a fimilar principle to which,
though the foreft-laws are now mitigated, and by degrees

grown entirely obfolete, yet from this root has fprung a baf- [ 416]

tard flip, known by the name of the game-law, now arrived
to and wantoning in it's higheft vigour: both founded upon
the fame unreafonable notions of permanent property in wild
creatures; and both productive of the fame tyranny to the
commons; but with this difference, that the foreft-laws
eftablithed only one mighty hunter throughout the land, the
game-laws have raifed a little Nimrod in every manor. And

in one refpect the antient law was much lefs unreafonable

than the modern: for the king's grantee of a chale or free-

warren might kill game in every part of his franchife; but

now, though a freeholder of lefs than 100l. a-year is for

bidden to kill a partridge upon his own eftate, yet nobody
elfe (not even the lord of the manor, unlefs he hath a grant
of free-warren) can do it without committing a trefpals, and
lubjecting himtelf to an action.

3. A THIRD alteration in the Englith laws was by narrow-

ing the remedial influence of the county courts, the great

feats of Saxon juftice, and extending the original jurifdiction

of the king's juiticiars to all kinds of caules, arifing in all

parts of the kingdom. To this end the aula regis, with all

it's multifarious authority, was erected; and a capital julti-
ciary appointed, with powers fo large and boundlefs, that he
became at length a tyrant to the people, and formidable to the
crown itfelf. The conftitution of this court, and the judges

themielves who prefided there, were fetched from the duchy

of Normandy: and the confequence naturally was, the
ordaining that all proceedings in the king's courts fhould be

carried on in the Norman, inftead of the Englith language.

A provition the more neceflary, becaufe none of his Norman

flavery as ever was impofed upon a conquered people. This

lafted till king Edward the third obtained a double victory,

413

Ch. 33• WrONGS.

jufticiars underfood Englifh; but as evident a badge of

ove*



416 PUBLIC

over the armies of France in their own country, and their
language in our courts here at home. But there was one

[ 417] mifchief too deeply rooted thereby, and which this caution of

king Edward came too late to eradicate. Inftead of the plain

and eafy method of determining fuits in the county courts,

the chicanes and fubtleties of Norman jurifprudence had taken
poffeflion of the king's courts, to which every caufe of con-
fequence was drawn. Indeed that age, and thofe immediately

fucceeding it, were the zra of refinement and fubtilty. There

is an active principle in the human foul, that will ever be

exerting it's faculties to the utmoft ftretch, in whatever

employment, by the accidents of time and place, the general

plan of education, or the cuftoms and manners of the age and

country, it may happen to find itfelf engaged. The northern

conquerors of Europe were then emerging from the groffeft

ignorance in point of literature and thofe who had leifure

to cultivate it's progrefs, were fuch only as were cloiftered in

monalteries, the reft being all foldiers or peafants. And,

unfortunately, the firt rudiments of fcience which they

the medium of his Arabian commentators ; which were

brought from the eaft by the Saracens into Paleftine and

Spain, and tranflated into barbarous Latin. So that, though

the materials upon which they were naturally employed, in
the infancy of a riling ftate, were thofe of the nobleft kind
the eftablihment of religion, and the regulations of civil
polity; yet having only fuch tools to work with, their execu-
tion was trifling and flimfy. Both the divinity and the law of

thofe times were therefore frittered into logical diftinctions,

and drawn out into metaphyfical fubtleties, with a fkill moft
amazingly artificial: but which ferves no other purpofe, than
to thew the valt powers of the human intellect, however
vainly or prepolteroufly employed. Hence law in particular,

which (being intended for univerfal reception) ought to be

a plain rule of action, became a fcience of the greateft intri-

cacy; elpecially when blended with the new refinements

engrafted upon feodal property: which refinements were from

time to time gradually introduced by the Norman practition-

Воок IV.
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ers, with a view to fuperfede (as they did in great meafure)

the more homely, but more intelligible, maxims of diftribu-

tive juftice among the Saxons. And, to fay| the truth, thefe

to pofterity, fo interwoven in the body of our legal polity,

that they cannot now be taken out without a manifeft injury

to the fubitance. Statute after fatute has in later times been

the common law to it's priftine fimplicity and vigour; and

the endeavour has greatly fucceeded: but itill the icars are

deep and vifble; and the liberality of our modern courts of

jultice is frequently obliged to have recourfe to unaccountable

fêtions and circuities, in order to recover that equitable and

fubitantial jultice, whick for a long time was totally buried

under the narrow rules and fanciful niceties of metaphyfical
and Norman jurifprudence.

4. A FourtH innovation was the introduction of the trial

by combat, for the decifion of all civil and criminal queitions

of fact in the laft refort. This was the immemorial practice
of all the northern nations; but firft reduced to regular
and ftated forms among the Burgundi, about the clofe of the
fifth century: and from them it paffed to other nations, par-
ticularly the Franks and the Normans; which laft had the
honour to eftablith it here, though clearly an unchriftian, as

well as moft uncertain, method of trial. But it was a fuff-

cient recommendation of it to the conqueror and his warlike

countrymen, that it was the ufage of their native duchy of

Normandy.

5. But the laft and moft important alteration, both in our

civil and military polity, was the engrafting on all landed
eftates, a few only excepted, the fiêtion of feodal tenure;
which drew after it a numerous and oppreflive train of fervile

fruits and appendages; aids, reliefs, primer feins, ward-

hips, marriages, efcheats, and fines for alienation; thegenuine confequences of the maxim then adopted, that all

the lands in England were derived from, and holden, medi-

ately or immediately, of the crown.

THE
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The nation at this period feems to have groaned under as

abfolute a flavery, as was in the power of a warlike, an ambi-

[419 ] tious, and a politic prince to create. The confciences of

men were enflaved by four ecclefaftics, devoted to a foreign

power, and unconnected with the civil fate under which they

lived: who now imported from Rome for the firft time
the whole farrago of fuperititious novelties, which had been
engendered by the blindnefs and corruption of the times,

between the firt milion of Auguftin the monk, and the

communion in one kind, and the worhip of faints and images;

not forgetting the univerfal fupremacy and dogmatical infal-

libility of the holy fee. The laws, too, as well as the prayers,
were adminiftered in an unknown tongue. The antient trial
by jury gave way to the impious decifion by battel. The
foreft-laws totally refrained all rural pleafures and manly
recreations. And in cities and towns the cafe was no better ;
all company being obliged to difperfe, and fire and candle to
be extinguilhed, by eight at night, at the found of the melan-
choly curfer. The ultimate property of all lands, and a

confiderable thare of the prefent profits, were velted in the
king, or by him granted out to his Norman favourites; who,

the crown, and as abfolute tyrants to the commons. Unheard-
of forfeitures, talliages, aids, and fines, were arbitrarily
extracted from the pillaged landholders, in purfuance of the
new fyftem of tenure. And, to crown all, as a confequence
of the tenure by knight-fervice, the king had always ready at
his command an army of fixty thoufand knights or milites ;
who were bound, upon pain of confifcating their eftates, to
attend him in time of invalion, or to quell any domeflic infur-
reêtion. Trade, or foreign merchandife, fuch as it then.
was, was carried on by the Jews and Lombards, and the
very name of an Englith fleet, which king Edgar had ren-

dered fo formidable, was utterly unknown to Europe: the

nation confifting wholly of the clergy, who were alfo the

lawyers; the barons, or great lords of the land; the knights,

or foldiery, who were the fubordinate landholders; and the

burghers,

BooK IV.
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burghers, or inferior tradefmen, who from their infignif-

cancy happily retained, in their focage and burgage tenure,

fome points of their antient freedom. All the reft were vil- [420 ]

leins or bondmen.

FRoM fo complete and well-concerted a icheme of fervility,

it has been the work of generations for our anceftors, to
redeem themfelves and their pofterity into that fate of liberty
which we now enjoy: and which therefore is not to be
looked upon as confifting of mere encroachments on the

crown, and infringements on the prerogative, as fome flavith

and narrow-minded writers in the laft century endeavoured

to maintain: but as, in general, a gradual refloration of that

antient conftitution, whereof our Saxon forefathers had been

unjuftly deprived, partly by the policy, and partly by the

force, of the Norman. How that reftoration has, in a long

feries of years, been ftep by ftep effected, I now proceed to

inquire.

WILLIAM RuFUs proceeded on his father's plan, and in

Come points extended it; particularly with regard to the foreft-

laws. But his brother and fucceflor, Henry the firlt, found

it expedient, when firft he came to the crown, to ingratiate

himfelf with the people; by reftoring (as our monkith hilto-

rians tell us) the laws of king Edward the confeflor. The

ground whereof is this: that by charter he gave up the great

grievances of marriage, ward, and relief, the beneficial pecu-
niary fruits of his feodal tenures; but referved the tenures
themfelves, for the fame military purpofes that his father
introduced them. He alfo abolifhed the curfer; for, though
it is mentioned in our laws a full century afterwards, yet it
is rather fpoken of as a known time of night (fo denominated

tom. There is extant a code of laws in his name, confiting
partly of thofe of the confeffor, but with great additions and
alterations of his own; and chiefly calculated for the regula-

Ch. 33-
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tion of the county courts. It contains lome directions as

to crimes and their punithments, (that of theft being made

capital in his reign,) and a few things relating to eftates, parti-

[ 421 ] cularly as to the defcent of lands: which being by the Saxon

laws equally to all the fons, by the feodal or Norman to the

eldeft only, king Henry here moderated the difference;
directing the eldeft fon to have only the principal eftate,
" primum patris feudum," the reft of his eftates, if he had any
others, being equally divided among them all. On the other

hand, he gave up to the clergy the free election of bifhops

and mitred abbots: referving however thele enligns of
patronage, conge d'efire, cultody of the temporalities when

vacant, and homage upon their reltitution. He laftly united

again for a time the civil and ecclefiaftical courts, which

union was foon diffolved by his Norman clergy: and, upon

that final diffolution, the cognizance of teftamentary caufes

feems to have been firft given to the ecclefiaftical court. The

reft remained as in his father's time; from whence we may

eafily perceive how far thort this was of a thorough reftitu-

tion of king Edward's, or the Saxon, laws.

The ufurper Stephen, as the manner of ufurpers is, pro-

mifed much at his accellion, efpecially with regard to redreil-

ing the grievances of the foreft-laws, but performed no great

matter either in that or in any other point. It is from his

reign, however, that we are to date the introduction of the

Roman civil and canon laws into this realm: and at the

fame time was imported the doctrine of appeals to the court

of Rome, as a branch of the canon law.

By the time of king Henry the fecond, if not earlier, the

charter of Henry the firft feems to have been forgotten : for

we find the claim of marriage, ward, and relief, then flou-
rifhing in full vigour. The right of primogeniture feems
alfo to have tacitly revired, being found more convenient for
the public than the parcelling of eftates into a multitude of

However, in this prince's reign much
was done to methodize the laws, and reduce them into a

regular

Воок IV.
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regular order; as appears from that excellent treatife of Glan-

vil; which, though fome of it be now antiquated and altered,

yet, when compared with the code of Henry the firft, it

carries a manifelt fuperiority&. Throughout his reign alfo [ 422 ]

was continued the important ftruggle, which we have had

occafion fo often to mention, between the laws of England

and Rome; the former fupported by the ftrength of the tem-

poral nobility, when endeavoured to be fupplanted in favour

of the latter by the popilh clergy. Which difpute was kept
on foot till the reign of Edward the firit: when the laws of
England, under the new difcipline introduced by that falful
commander, obtained a complete and permanent victory. In

the prefent reign of Henry the fecond, there are four things

which peculiarly merit the attention of a legal antiquarian:

I. The conftitutions of the parliament at Clarendon, A.D.

1164, whereby the king checked the power of the pope and

his clergy, and greatly narrowed the total exemption they

claimed from the fecular jurifdiction: though his farther pro-

grefs was unhappily ftopped, by the fatal event of the dif-

putes between him and archbilhop Becket. 2. The inftitu-

tion of the office of juftices in eyre, in itinere; the king
having divided the kingdom into fix circuits, (a little different
from the prefent, and commillioned thefe new created judges

to adminifter juftice, and try writs of affife in the feveral

counties. Thele remedies are laid to have been then firft

invented; before which all caufes were ufually terminated

in the county courts, according to the Saxon cuftom; or

before the king's jufticiaries in the aula regis, in purluance of

the Norman regulations. The latter of which tribunals;

travelling about with the king's perfon, occafioned intole-

rable expenfe and delay to the fuitors; and the former, how-

ever proper for little debts and minute actions, where even

injultice is better than procraftination, were now become

liable to too much ignorance of the law, and too much par-
tiality as to facts, to determine matters of confiderable
moment. 3. The introduction and eftablithment of the grand

& Hal, Hift. C, L. 138.
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affife, or trial by fpecial kind of jury in a writ of right, at

the option of the tenant or defendant; inftead of the barba-

rous and Norman trial by battel. 4. To this time muft alfo

be referred the introduction of efcuage, or pecuniary com-
[ 423 ] mutation for perfonal military fervice; which in procefs of

time was the parent of the antient fubfidies granted to the
crown by parliament, and the land-tax of later times.

RicHarD the firit, a brave and magnanimous prince, was

a iportiman as well as a foldier; and therefore enforced the

foreft-laws with fome rigour; which occafioned many dif-

contents among his people: though (according to Matthew

Paris) he repealed the penalties of caftration, lofs of eyes,

and cutting off the hands and feet, before inflicted on fuch

as trangreffed in hunting; probably finding that their feverity

prevented profecutions. He alfo, when abroad, compoled

a body of naval laws at the ille of Oleron, which are ftill

extant, and of high authority; for in his time we began again

to difcover, that (as an ifland) we were naturally a maritime

power. But with regard to civil proceedings, we find

nothing very remarkable in this reign, except a few regula-
tions regarding the Jews, and the jultices in eyre: the king's

thoughts being chiefly taken up by the knight-errantry of a

croifade againft the Saracens in the holy land.

In king John's time, and that of his fon Henry the third,

the rigours of the feodal tenures and the foreft-laws were fo
warmly kept up, that they occafioned many infurrections of

the barons or principal feudatories: which at lait had this
effect, that firft king John, and afterwards his fon, confented
to the two famous charters of Englif liberties, magna carta,
and carta de forefta. Of thefe the latter was well calcu-
lated to redrefs many grievances, and encroachments of the
crown, in the exertion of foreft-law; and the former con-
firmed many liberties of the church, and redrefled many

grievances incident to fedal tenures, of no fmall moment
at the time; though now, unles confidered attentively and
with this retrofpect, they feem but of trifling concern. But,

Book IV.
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protect the fubject againft other opprelions, then frequently

or other procefs for debts or fervices due to the crown, and [424 ]

from the tyrannical abufe of the prerogative of purveyance

and pre-emption. It fixed the forfeiture of lands for felony

in the fame manner as it ftill remains; prohibited for the

future the grants of exclufive filheries; and the erection of new

bridges fo as to opprefs the neighbourhood. With refpect to
private rights: it eftablithed the teftamentary power of the
lubject over part of his perfonal eftate, the reft being diftri-
buted among his wife and children; it laid down the law of
dower, as it hath continued ever fince; and prohibited the
appeals of women, unlefs for the death of their hufbands.
In matters of public police and national concern: it enjoined
an uniformity of weights and meafures; gave new encou-
ragements to commerce, by the protection of merchant
ftrangers; and forbad the alienation of lands in mortmain.

biting all denials or delays of it, it fixed the court of com-
mon pleas at Weftminfter, that the fuitors might no longer
be haralled with following the king's perfon in all his pro-
grefles; and at the fame time brought the trial of iflues home
to the very doors of the freeholders, by directing affifes to
be taken in the proper counties, and eftablithing annual cir-
cuits: it alfo corrected fome abufes then incident to the trials
by wager of law and of battel; directed the regular award-
ing of inqueft for life or member; prohibited the king's
inferior minifters from holding pleas of the crown, or trying
any criminal charge, whereby many forfeitures might other-
wife have unjuftly accrued to the exchequer: and regulated
the time and place of holding the inferior tribunals of juf-
tice, the county-court, theriff's tourn, and court-leet. It
confirmed and eftablifhed the liberties of the city of London,
and all other cities, boroughs, towns, and ports of the king-
dom. And, laftly, (which alone would have merited the

title that it bears, of the great charter,) it protected every
individual of the nation in the free enjoyment of his life, his

liberty,
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liberty, and his property, unlefs declared to be forfeited by

the judgment of his peers, or the law of the land (3).

[ 425] HowEvER, by means of thele ftruggles, the pope in the

reign of king John gained a ftill greater alcendant here, than

he ever had before enjoyed; which continued through the

long reign of his fon Henry the third: in the beginning of

whole time the old Saxon trial by ordeal was alfo totally

abolihed. And we may by this time perceive, in Bracton's
treatife, a ftill farther improvement in the method and regu-
larity of the common law, efpecially in the point of pleade
ings". Nor muft it be forgotten, that the firft traces which
remain of the feparation of the greater barons from the lefs,
in the conftitutions of parliaments, are found in the great
charter of king John; though omitted in that of Henry HII.:
and that, towards the end of the latter of thefe reigns, we

find the firit record of any writ for fummoning knights, citi-

zens, and burgelles to parliament. And here we conclude

the fecond period of our Englith legal hiftory.

Ill. The third commences with the reign of Edward the

in his time the law did receive to ludden a pertection, that

fir Matthew Hale does not foruple to affirm i, that more was

done in the firft thitteen years of his reign to fettle and efta-
blith the diftributive juitice of the kingdom, than in all the
ages fince that time put together.

(3) The following is the celebrated agth chapter of magna
carta, the foundation of the liberty of Englifhmen :

IT
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arit, who hath juttly been ityled our Englith Jultinian. For

• Hal. Hift. C. L. 150. i Ibid, 158.

Nullus liber homo capiatur, vel imprifonetur, aut diffifatur de
libero tenemento fuo vel libertatibus vel liberis confuctudinibus fuis,

ant utagcher, aut exulet, aus aliquo modo defruatur, nec fuper eumibimus, nec Juper eum mittemos, nifi per legale judicium parium fuor um vel
por legem terra. Nulli vendemus, mulli negabimus, aut differemus
recum vel juflitiam.
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It would be endleis to enumerate all the particulars of

thefe regulations; but the principal may be reduced under

the following general heads. I. He eftablifhed, confirmed,
and fettled, the great charter and charter of forefts. 2. He
gave a mortal wound to the encroachments of the pope and

his clergy, by limiting and eftablithing the bounds of eccle-

fialtical juridiction: and by obliging the ordinary, to whom
all the goods of inteftates at that time belonged, to difcharge
the debts of the deceafed. 3. He defined the limits of the
feveral temporal courts of the higheft jurifdiction, thofe of
the king's bench, common pleas, and exchequer; fo as
they might not interfere with each other's proper bufnefs: [ 426 ]
to do which they muft now have recourte to a fiction, very
neceflary and beneficial in the prefent enlarged itate of pro-
perty. 4. He fettled the boundaries of the inferior courts in
counties, hundreds, and manors: confining them to caufes

of no great amount, according to their primitive inftitution:

though of confiderably greater, than by the alteration of the

value of money they are now permitted to determine. 5. He
fecured the property of the fubject, by abolilhing all arbi-
trary taxes and talliages, levied without confent of the
national council. 6. He guarded the common juitice of the
kingdom from abufes, by giving up the royal prerogative of

fending mandates to interfere in private caufes. 7. He fettled

the form, folemnities, and effect, of fines levied in the court

of common pleas: though the thing in itfelf was of Saxon

original. 8. He firit eftablithed a repofitory for the public
records of the kingdom; few of which are antienter than
the reign of his father, and thofe were by him collected.
9. He improyed upon the laws of king Alfred, by that
great and orderly method of watch and ward, for preferving

the public peace and preventing robberies, eftablifhed by the

tatute of Winchefter. to. He fettled and reformed many

abufes incident to tenures, and removed fome refraints on

the alienation of landed property, by the tatute of quia emp-

tores. II. He infituted a fpeedier way for the recovery of

debts, by granting execution, not only upon goods and

chattels, but alfo upon lands, by writ of elegit; which was

of
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of fignal benefit to a trading people: and upon the fame

commercial ideas, he alfo allowed the charging of lands in

a ftatute merchant, to pay debts contracted in trade, con-
trary to all feodal principles. 12. He effectually provided
for the recovery of advowfons, as temporal rights; in which,
before, the law was extremely deficient. I3. He alfo effec-
tually clofed the great gulph, in which all the landed pro-
perty of the kingdom was in danger of being wallowed, by
his reiterated ftatutes of mortmain; moit admirably adapted
to meet the frauds that had then been devifed, though
afterwards contrived to be evaded by the invention of ufes.

[ 427 ] 14. He eftablithed a new limitation of property by the cre-
ation of eltates-tail; concerning the good policy of which,
modern times have, however, entertained a very different opi-

nion. 15. He reduced all Wales to the fubjection, not only

of the crown, but in great meafure of the laws, of England

(which was thoroughly completed in the reign of Henry the

eighth) ; and feems to have entertained a defign of doing the:

like by Scotland, to as to have formed an entire and complete

union of the ifland of Great Britain.

I MIGHT continue this catalogue much farther - but

upon the whole we may obferve, that the very fcheme and

model of the adminiftration of common jultice between party

and party, was entirely fettled by this king*; and has

continued nearly the fame, in all fucceeding ages, to this

day, abating fome few alterations, which the humour or

of writs, by which actions are commenced, were perfected

in his reign, and eftablifhed as models for pofterity. The

pleadings, confequent upon the writs, were then thort,
nerrous, and perfpicuous; not intricate, verbole, and for-

mal. The legal treatifes, written in his time, as Britton,

Fleta, Hengham, and the reft, are, for the moft part, law at

this day; or at leaft were fo, till the alteration of tenures
took place. And, to conclude, it is from this period, from

the
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necellity of lubfequent times hath occafioned. The forms

* Hal. Hift, C. L. 262.
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the exact obfervation of magna carta, rather than from it's

waking or renewal, in the days of his grandfather and father,

that the liberty of Englifhmen began again to rear it's head ;

though the weight of the military tenures hung heavy upon

it for many ages after.

I CANNOT give a better proof of the excellence of his

conftitutions, than that from his time to that of Henry the
eighth there happened very few, and thofe not very confder-
able, alterations in the legal forms of proceedings. As to

matter of fubftance: the old Gothic powers of electing the

principal fubordinate magiltrates, the heriffs, and confer-

rators of the peace, were taken from the people in the reigns [ 428]
of Edward II. and Edward III.; and juftices of the peace:
were eftablifhed inftead of the latter. In the reign alfo of
Edward the third the parliamen: in suppofed moft probably to
have allumed it's prefent foim; by a leparation of the com-
mons from the lords. The ftatute for defining and afcertain-

ing treafons was one of the firft productions of this new-

modelled ailembly; and the traniation of the law proceed-
ings from French into Latin another. Much alfo was done,
under the aufpices of this magnanimous prince, for efta-

blithing our domeltic manufactures; by prohibiting the
exportation of Englith wool, and the importation or wear of
foreign cloth or furs; and by encouraging cloth-workers
from'other countries to fettle here. Nor was the legulature
inattentive to many other branches of commerce, or indeed

to commerce in general: for, in particular, it enlarged the

credit of the merchant, by introducing the ftatute ftaple;

whereby be might the more readily pledge his lands for the

fecurity of his mercantile debts. And, as perfonal property

now grew by the extenfion of trade, to be much more con-

fiderable than formerly, care was taken, in cafe of intelta-

cies, to appoint adminiftrators particularly nominated by the

law; to diftribute that perfonal property among the creditors

and kindred of the decealed, which before had been ufually

applied, by the officers of the ordinary, to ufes then deno-

minated pious. The ftatutes alfo of praemunire, for effec-

tually
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tually depreiling the civil power of the pope, were the work

of this and the fubfequent reign. And the eftablifhment of
a laborious parochial clergy, by the endowment of vicarages
out of the overgrown poffeflions of the monafteries, added
luftre to the clofe of the fourteenth century: though the feeds
of the general reformation, which were thereby firft fown in
the kingdom, were almoft overwhelmed by the fpirit of perfe-

cution, introduced into the laws of the land by the influence

of the regular clergy.

FroM this time to that of Henry the feventh, the civil wars

and dilputed titles to the crown gave no leifure for farther

[ 429 ] juridical improvement: « nam filent leges inter arma." - And

yet it is to thele very difputes that we owe the happy lofs of

all the dominions of the crown on the continent of France;

which turned the minds of our fubfequent princes entirely to

domeltic concerns. To thefe likewife we owe the method of

barring entails by the fiction of common recoveries; invented

originally by the clergy, to evade the ftatutes of mortmain,

but introduced under Edward the fourth, for the purpofe of

unfettering eitates, and making them more liable to forfeiture:

while, on the other hand, the owners endeavoured to protect
them by the univerfal eftablithment of ufes, another of the
clerical inventions.

In the reign of king Henry the feventh, his minitters (nos

to fay the king himfelf) were more induftrious in hunting

out profecution upon old and forgotten penal laws, in order

to extort money from the fubject, than in framing any new
beneficial regulations. For the diftinguilhing character of
this reign was that of amalling treafure in the king's coffers,
by every means that could be devifed: and almoft erery

alteration in the laws, however falutary or otherwife in their

future confequences, had this and this only for their great and
immediate object. To this end the court of ftar-chamber was

new-modelled, and armed with powers, the moft dangerous

and uncontitutional, over the perfons and properties of the

BooK IV.
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fubject. Informations were allowed to be received, in lieu

of indictments, at the alites and fellions of the peace, in

order to multiply fines and pecuniary penalties. The fatute
of fines for landed property was craftily and covertly con-
trived, to facilitate the deftruction of entails, and make the
owners of real eftates more capable to forfeit as well as to
aliene. The benefit of clergy (which fo often intervened to
top attainders and fave the inheritance) was now allowed

only once to lay offenders who only could have inheritances

to lole. A writ of capias was permitted in all actions on the

cafe, and the defendant might in confequence be outlawed ;
becaufe upon fuch outlawry his goods became the property
of the crown. In fhort, there is hardly a ftatute in this reign,

introductive of a new law or modifying the old, but what [430 ]

either directly or obliquely tended to the emolument of the

exchequer.

IV. This brings us to the fourth period of our legal hif-

tory, viz. the reformation of religion, under Henry the eighth,

and his children; which opens an entire new fcene in eccle-

faftical matters; the ufurped power of the pope being now

for ever routed and deftroyed, all his connections with this

illand cut off, the crown reftored to it's fupremacy over fpi-
ritual men and caufes, and the patronage of bihoprics being

once more indifputably veited in the king. And, had the

fpiritual courts been at this time re-united to the civil, we

thould have feen the old Saxon conftitution with regard to

WiTH regard alfo to our civil polity, the ftatute of wills,

and the ftatute of ules, (both pafled in the reign of this

prince,) made a great alteration as to property: the former,

by allowing the devife of real eftates by will, which before

was in general forbidden; the latter, by endeavouring to
deftroy the intricate nicety of ufes, though the narrownefs and
pedantry of the courts of common law prevented this ftatute
from having it's full beneficial effect. And thence the courts

of
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and common fente: which however arbitrarily exercifed or

productive of jealoufies in it's infancy, has at length been

matured into a moft elegant fyftem of rational jurifprudence ;

the principles of which (notwithftanding they may differ in

forms) are now equally adopted by the courts of both law and

equity. From the ftatute of ufes, and another ftatute of the

fame antiquity, (which protected eftates for years from being

deitroyed by the reverfioner,) a remarkable alteration took place

in the mode of conveyancing: the antient affurance by feoff-

ment and livery upon the land being now very feldom prac-

tifed, fince the more ealy and more private invention of

transferring property, by fecret conveyances to ufes, and long
terms of years being now continually created in mortgages

[ 431 ] and family fettlements, which may be moulded to a thoufand
ufeful purpofes by the ingenuity of an able artift.

The farther attacks in this reign upon the immunity.of

eftates-tail, which reduced them to little more than the condi-

tional fees at the common law, before the pafling of the ftatute

de donis; the eftablihment of recognizances in the nature of a

tatute-taple, for facilitating the raifing of money upon landed

fecurity; and the introduction of the bankrupt laws, as well

for the punithment of the fraudulent, as the relief of the

unfortunate, trader; all thefe were capital alterations of our

legal polity, and highly convenient to that character, which

the Englith began now to re-allume, of a great commercial
people. The incorporation of Wales with England, and

fome counties palatine, and abridging the unrealonable pri-

vileges of fuch as remained, added dignity and ftrength to

the monarchy: and, together with the numerous improve-

ments before obferved upon, and the redrels of many griev-

ances and oppreflions which had been introduced by his

father, will ever make the adminiftration of Henry VIII. a

IT
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It muft be however remarked, that (particularly in his

latter years) the royal prerogative was then trained to a
very tyrannical and oppreflive height; and, what was the

law, under the fanction of thofe pufillanimous parliaments,
one of which to it's eternal difgrace pafled a ftatute, whereby
it was enacted that the king's proclamations thould have the
force of acts of parliament; and others concurred in the
creation of that amazing heap of wild and new-fangled
treafons, which were flightly touched upon in a former chap-
ter'. Happily for the nation, this arbitrary reign was fuc-
ceeded by the minority of an amiable prince; during the
thort funhine of which, great part of thefe extravagant laws
were repealed. And, to do juftice to the fhorter reign of
queen Mary, many falutary and popular laws, in civil matters, [ 432 ]
were made under her adminiftration; perhaps the better to

reconcile the people to the bloody meafures which the was

induced to purfue, for the re-eftablifhment of religious flavery:
the well-concerted fchemes for effecting which, were (through
the providence of God) defeated by the feafonable acceffion
of queen Elizabeth.

T'he religious liberties of the nation being, bỳ that happy

obliged in their infancy to be guarded, againft papifts and

other non-conformifts, by laws of too fanguinary a nature,)

the foreft-laws having fallen into difufe; and the adminiftra-

tion of civil rights in the courts of jultice being carried on in

a regular courfe, according to the wife infitutions of king
Edward the firft, without any material innovations; all the

principal grievances introduced by the Norman conqueft

feem to have been gradually haken off, and our Saxon con

ftitution reftored, with confiderable improvements: exceptonly

in the continuation of the military tenures, and a few other

points, which ftill armed the crown with a very oppreflive

" See paz. 80.

and
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worft circumftance, it's encroachments were eftablithed by

event, eftablithed (we truft) on an eternal bafis; (though
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and dangerous prerogative. It is alfo to be remarked that
the fpirit of enriching the clergy and endowing religious
houfes had (through the former abufe of it) gone over to fuch

a contrary extreme, and the princes of the houfe of Tudor

and their favourites had fallen with fuch avidity upon the

Spoils of the church, that a decent and honourable mainte-
nance was wanting to many of the bilhops and clergy. This

produced the refraining ftatutes, to prevent the alienations

of lands and tithes belonging to the church and univerfities.

The number of indigent perfons being alfo greatly increafed,

by withdrawing the alms of the monafteries, a plan was

formed in the reign of queen Elizabeth, more humane and

beneficial than even feeding and clothing of millions; by

affording them the means (with proper induftry) to feed and

to clothe themfelves. And, the farther any fubfequent plans
for maintaining the poor have departed from this inftitutiong
the more impracticable and even pernicious their vifionary
attempts have proved.

HowEveR, confidering the reign of queen Elizabeth in a
great and political view, we have no reafon to regret many

though in general the was a wife and excellent princefs, and
loved her people; though in her time trade flourihed, riches
increaled, the laws were duly adminiftered, the nation was

refpected abroad, and the people happy at home: yet, the

increafe of the power of the ftar-chamber, and the erection

of the high commiffion court in matters ecclehaftical, were

the work of her reign. She alfo kept her parliament at a

very awful diftance: and in many particulars the, at times,

would carry the prerogative as high as her moft arbitrary

predeceflors. It is true, the very feldom exerted this preroga-

tive, fo as to opprels individuals; but ftill the had it to exert:

and therefore the felicity of her reign depended more on her

want of opportunity and inclination, than want of power, to

play the tyrant. This is a high encomium on her merit; but

at the fame time it is fuficient to thew, that thele were not

Book IV.
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thofe golden days of genuine liberty that we formerly were

taught to beliere: for, furely, the true liberty of the fubjeat

confifts not fo much in the gracious behaviour, as in the
limited power of the fovereign.

The great revolutions that had happened, in manners and

in property, had paved the way, by imperceptible yet fure

degrees, for as great a revolution in government: yet, while

that revolution was effecting, the crown became more arbi-
trary than ever, by the progrels of thole very means which
afterwards reduced it's power. It is obvious to every obferver,

that, till the clofe of the Lancaltrian civil wars, the pro-
perty and the power of the nation were chiefly divided

between the king, the nobility, and the clergy. The commons

were generally in a tate of great ignorance; their perfonal

wealth, before the extention of trade, was comparatively

fmall; and the nature of their landed property was fuch,

as kept them in continual dependence upon their feodal lord,

being ufually fome powerful baron, fome opulent abbey,

or fometimes the king himfelf. Though a notion of general [ 434 ]

liberty had ftrongly pervaded and animated the whole confti-

tution, yet the particular liberty, the natural equality, and

perfonal independence of individuals, were little regarded or

thought of; nay, even to affert them was treated as the height

of fedition and rebellion. Our anceftors heard, with deteft-

ation and horror, thofe fentiments rudely delivered, and

puthed to moft abfurd extremes, by the violence of a Cade

and a Tyler; which have fince been applauded, with a zeal

almoft rifing to idolatry, when foftened and recommended

by the eloquence, the moderation, and the arguments of a
Sidney, a Locke, and a Milton.

But when learning, by the invention of printing and the

progreis of religious reformation, began to be univerfally diffe-

minated; when trade and navigation were fuddenly carried

to an amazing extent, by the ufe of the compafs and the

confequent difcoyery of the Indies; the minds of men, thus
enlightened
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enlightened by fcience and enlarged by obfervation and travel,

began to entertain a more juft opinionof the dignity and rights

of mankind. An inundation of wealth flowed in upon the

merchants, and middling rank; while the two great eftates

of the kingdom, which formerly had balanced the prerogative,

the nobility and clergy, were greatly impoverifhed and weak-
ened. The popith clergy, detected in their frauds and
abufes, expofed to the refentment of the populace, and trip-
ped of their lands and revenues, food trembling for their
very exiftence. The nobles, enervated by the refinements of
luxury, (which knowledge, foreign travel, and the progrefs
of the politer arts, are too apt to introduce with themfelves,)
and fired with dildain at being rivalled in magnificence by

the opulent citizens, fell into enormous expences; to gratify

which they were permitted, by the policy of the times, to

dillipate their overgrown eftates, and alienate their antient
patrimonies. This gradually reduced their power and their
influence within a very moderate bound: while the king, by

the ipoil of the monalteries and the great increafe of the

cultoms, grew rich, independent, arid haughty: and the com-

[' 435 ] mons were not yet fenfible of the ftrength they had acquired,

nor urged to examine it's extent by new burthens or oppref-

five taxations, during the fudden opulence of the exchequer.

Intent upon acquiring new riches, and happy in being freed

from the infolence and tyranny of the orders more imme-

diately above them, they never dreamed of oppoling the
prerogative to which they had been fo little accuftomed;
much lefs of taking the lead in oppolition, to which by their
weight and their property they were now entitled. The latter

years of Henry the eighth were therefore the times of the

greatelt defpotifm that have been known in this ifland fince

the death of Willam the Norman: the prerogative, as it then

food by common law, (and much more when extended by

act of parliament,) being too large to be endured in a land

of liberty.

QueEN Elizabeth, and the intermediate princes of the

Tudor line, had almoft the fame legal powers, and fometimes

Book IV.
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exerted them as roughly, as their father king Henry the

eighth. But the critical tuation of that princefs with

regard to her legitimacy, her religion, her enmity with Spain,

and her jealouly of the queen of Scots, occafioned greater

caution in her conduct. She probably, or her able advifers,

had penetration enough to difcern how the power of the

kingdom had gradually hifted it's channel, and wifdom

enough not to provoke the commons to difcover and feel

their ftrength. She therefore threw a veil over the odious

part of prerogative; which was never wantonly thrown afide,

but only to aníwer fome important purpofe: and, though the

royal treafury no longer overflowed with the wealth of the
clergy, which had been all granted out, and had contributed

to enrich the people, the alked for fupplies with fuch

moderation, and managed them with fo much conomy, that

the commons were happy in obliging her. Such, in thort,

good difpolition, that never did a prince fo long and fo

entirely, for the fpace of half a century together, reign in

the affections of the people.

Or the acceffion of king James I., no new degree of royal [ 436 ]

power was added to, or exercifed by him; but fuch a fceptre

was too weighry to be wielded by fuch a hand. The unrea-

fonable and imprudent exertion of what was then deemed to

be prerogative, upon trivial and anworthy occafions, and

the claim of a more abfolute power inherent in the kingly

office than had ever been carried into practice, foon awakened

the fleeping lion. The people heard with aftonifhment doc-

trines preached from the throne and the pulpit, fubverfive of

liberty and property, and all the natural rights of humanity.
They examined into the divinity of this claim, and found it
weakly and fallacioully fupported: and common reafon
affured them, that, if it were of human origin, no confti-
tution could eftablith it without power of revocation, no
precedent could fanctify, no length of time could confirm it.
The leaders felt the pulfe of the nation, and found they had

ability

Ch. 33°

were her circumftances, her necefities, her wifdom, and her



436 PUBLIC

ability as well as inclination to refft it: and accordingly
relifted and oppofed it, whenever the pufillanimous temper of
the reigning monarch had courage to put it to the trial; and
they gained fome little victories in the cafes of concealments;
monopolies, and the difpenling power. In the mean time,

very little was done for the improvement of private juftice,
except the abolition of fanctuaries, and the extenfion of the
bankrupt laws, the limitation of luits and actions, and the
regulating of intormations upon penal itatutes. For I can-

not clais the laws againit witchcraft and conjuration under

the head of improvements; nor did the difpute between
lord Elleimere and fir Edward Coke, concerning the powers
of the court of chancery, tend much to the advancement of

Indeed when Charles the firft fucceeded to the crown of

his father, and attempted to revive fome enormities, which

had been dormant in the reign of king James, the loans and

benevolences extorted from the fubject, the arbitrary impri-

fonments for refufal, the exertion of martial law in time of

peace, and other domeftic grievances, clouded the morning of

[ 437 ] that miguided prince's reign; which, though the noon of it

began a little to brighten, at laft went down in blood, and left

the whole kingdom in darknefs. It muft be acknowledged that,

by the petition of right, enacted to abolith thefe encroach-

ments, the Englith conftitution received great alteration and

improvement. But there ftill remained the latent power of

the foreft-laws, which the crown molt unfealonably revived.

The legal jurifdiation of the ftar-chamber and high commif-

fion courts was extremely great; though their ufurped
authority was ftill greater. And if we add to thefe the dif-
ufe of parliaments, the ill-timed zeal and defpotic proceed-
ings of the ecclefialtical governors in matters of mere indif-
ference, together with the arbitrary levies of tonnage and

poundage, hip-money, and other projects, we may ice

grounds moft amply fufficient for feeking redrefs in a legal

conftitutional way. This redrels, when fought, was allo

BooK IV.
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conftitutionally given: for all thefe oppretions were actually

abolithed by the king in parliament, before the rebellion

broke out, by the feveral ftatutes for triennial parliaments,

for abolithing the ftar-chamber and high commillion courts,

for alcertaining the extent of forefts and foreft-laws, for
renouncing hip-money and other exactions, and for giving up

the prerogative of knighting the king's tenants in capite in

confequence of their fedal tenures; though it muft be
acknowledged that thefe conceions were not made with fo

good a grace, as to conciliate the confidence of the people.

Unfortunately, either by his own mifmanagement, or by the

arts of his enemies, the king had loft the reputation of fin-

cerity; which is the greateft unhappinefs that can befal a

prince. Though he formerly had trained his prerogative, not

only beyond what the genius of the prefent times would bear,
but alfo beyond the examples of former ages, he had now
confented to reduce it to a lower ebb than was confiftent with
monarchical government. A conduct to oppolite to his temper

and principles, joined with fome rath actions and unguarded

expretions, made the people fufpect that this condefcenfion

was merely temporary. Fluthed therefore with the fuccefs
they had gained, fired with refentment for paft oppreflions,
and dreading the confequences if the king fhould regain his [ 438 ]

power, the popular leaders (who in all ages have called them-

lelves the people) began to grow infolent and ungovernable:

their infolence foon rendered them defperate: and defpair at

length forced them to join with a fet of military hypocrites

and enthufialts, who overturned the church and monarchy,

and proceeded with deliberate folemnity to the trial and mur-

der of their fovereign.

I pAss by the crude and abortive fchemes for amending
the laws in the times of confufion which followed; the moft

new trials, the abolition of feodal tenures, the act of navi-

gation, and fome others) were adopted in the

V. FIFTH
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V. FIrtH period, which I am next to mention, viz. after

the reitoration of king Charles 11. Immediately upon which,

the principal remaining grievance, the doctrine and confe-

quences of military tenures, were taken away and abolifhed,

except in the inftance of corruption of inheritable blood,

upon attainder of treafon and felony. And though the

monarch, in whole perfon the regal government was reftored,

and with it our antient conftitution, deferves no commend-

ation from pofterity, yet in his reign, (wicked, fanguinary,

and turbulent as it was,) the concurrence of happy circum-

ftances was fuch, that from thence we may date not only the

re-eftablithment of our church and monarchy, but alfo the

complete reftitution of Englith liberty, for the firft time

fince it's total abolition at the conqueft. For therein not only

thefe flavith tenures, the badge of foreign dominion, with all
their oppreflive appendages, were removed from incumbering
the eftates of the fubject; but alfo an additional fecurity of
his perfon from imprifonment was obtained by that great

two ftatutes, with regard to our property and perfons, form
a fecond magna carto, as beneficial and effectual as that of
Running-Mead. That only pruned the luxuriances of the

¿ 439 ] pated all it's flaveries; except perhaps in copyhold tenure;
and there alfo they are now in great meafure enervated by

gradual cultom, and the interpofition of our courts of juftice.

Magna carta only, in general terms, declared, that no man

thall be imprifoned contrary to law: the habeas corpus act

points him out effectual means, as well to releafe himfelf,

though committed even by the king in council, as to punith

To thefe I may add the abolition of the prerogatives of
purveyance and pre-emption; the ftatute for holding trien-

nial parliaments; the teft and corporation acts, which fecure

both our civil and religious liberties; the abolition of the

ries,
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bulwark of our conftitution, the babeas corpus act. Thefe

feodal fyftem; but the ftatute of Charles the fecond extir-

all thofe who thall thus unconftitutionally mifufe him.

writ de baeretico comburendo; the ftatute of frauds and perju-
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ries, a great and neceilary fecurity to private property; the

amendments and jeofails, which cut off thole fuperfluous

niceties which fo long had digraced our courts; together with

many other wholefome acts that were pafled in this reign,

for the benefit of navigation and the improvement of foreign

commerce: and the whole, when we likewife confider the.

freedom from taxes and armies which the fubject then

enjoyed, will be fuficient to demontrate this truth, & that.

" the conftitution of England had arrived to it's full vigour,
« and the true balance between liberty and prerogative was
" happily eftablithed by law, in the reign of king Charles

" the fecond."

IT is far from my intention to palliate or defend many very

iniquitous proceedings, contrary to all law, in that reign,

through the artifice of wicked politicians, both in and out of

employment. What feems inconteftible is this; that by the

dangerous, branches of the prerogative hath fince been lopped

off, and the reft more clearly defined,) the people had as large [440 ]

a portion of real liberty as is confiftent with a ftate of fociety ;

and fufficient power, refiding in their own hands, to affert

and preferve that liberty, if invaded by the royal prerogative.

For which I need but appeal to the memorable cataftrophe of

the next reign. For when king Charles's deluded brother

attempted to enflave the nation, he found it was beyond his.

power: the people both could, and did, refift him; and, in

confequence of fuch refiftance, obliged him to quit his en-

terprife and his throne together. Which introduces us to the

laft period of our legal hiftory; viz.

VI. FroM the revolution in 1688 to the prefent time. In
this period many laws have paffed; as the bill of rights, the

I The point of time at which I palled, and that for licenfing the prefs
would chufe to fix this sheoretical per- had expired; though the years which
feêtion of our public law, is in the year immediately followed it were rimes of
1679; after the babeas corpus act was great pradical opprefion.

toleration-
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law'', as it then food, (notwithftanding fome invidious, nay
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toleration-act, the act of fettlement with it's conditions, the

act for uniting England with Scotland, and fome others:

which have afferted our liberties in more clear and emphatical
terms; have regulated the fuccetion of the crown by par-
liament, as the exigencies of religious and civil freedom

required; have confirmed, and exemplified, the doctrine of

refiftance, when the executive magiftrate endeavours to fubvert

the conftitution; have maintained the fuperiority of the laws

above the king, by pronouncing his difpenfing power to be

illegal; have indulged tender confciences with every religious

triennial, fince turned into feptennial, elections of members to

ferve in parliament; have excluded certain officers from the

houfe of commons; have refrained the king's pardon from

obtructing parliamentary impeachments; have imparted to

all the lords an equal right of trying their fellow-peers; have

regulated trials for high treafon; have afforded our pofterity

a hope that corruption of blood may one day be abolifhed
and forgotten; have (by the defire of his prefent majefty)
fet bounds to the civil lift, and placed the adminiftration of
that revenue in hands that are accountable to parliament;
and have (by the like defire) made the judges completely

independent of the king, his minifters, and his fucceffors.

Yet, though thefe provifions have, in appearance and nomi-

[ 441 ] nally, reduced the ftrength of the executive power to a much

lower ebb than in the preceding period; if on the other hand

we throw into the oppofite fcale (what perhaps the immode-

rate reduction of the antient prerogative may have rendered

from the riot-act, and the annual expedience of a ftanding

army; and the vaft acquifition of perfonal attachment, arifing

from the magnitude of the national debt, and the manner of

levying thofe yearly millions that are appropriated to pay the

intereft; we thall find that the crown has, gradually and

imperceptibly, gained almoft as much in influence as it has

apparently loft in prerogative.
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liberty, confiftent with the fafety of the ftate; have eftablifhed

in fome degree neceflary) the valt acquifition of force, arifing
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The chief alterations of moment (for the time would

fail me to defcend to minutia) in the adminiftration of private

juftice during this period, are the folemn recognition of the

law of nations with refpect to the rights of embafladors:

the cutting off, by the ftatute for the amendment of the law,

a valt number of excrefcences, that in procefs of time had

fprung out of the practical part of it: the protection of cor-

porate rights by the improvements in writs of mandamus, and

informations in nature of quo warranto: the regulations of

trials by jury, and the admitting witnefles for prifoners upon

oath: the farther refraints upon alienation of lands in mort-

main : the annihilation of the terrible judgment of peine fort

et dure: the extenfion of the benefit of clergy, by abolithing

the pedantic criterion of reading: the counterbalance to

this mercy, by the vaft increale of capital punihment: the

new and effectual methods for the [peedy recovery of rents:

the improvements which have been made in ejectments for

the trying of titles: the introduction and eftablithment of

paper-credit, by indorfements upon bills and notes, which

have hewn the legal poffbility and convenience (which our

anceftors fo long doubted) of alligning a chofe in action: the

tranflation of all legal proceedings into the Englith language :
the erection of courts of confcience for recovering fmall
debts, and (which is much the better plan) the reformation
of county courts: the great fyftem of marine jurifprudence,
of which the foundations have been laid, by clearly deve- [ 442 ]

loping the principles on which policies of infurance are

founded, and by happily applying thofe principles to parti-

cular cafes: and, laftly, the liberality of fentiment, which

(though late) has now taken poffelion of our courts of com-

mon law, and induced them to adopt (where facts can be

clearly afcertained) the fame principles of redrefs as have
prevailed in our courts of equity, from the time that lord
Nottingham prefided there; and this, not only where ipe-

cially impowered by particular ftatutes, (as in the cafe of

bonds, mortgages, and fet-offs,) but by extending the reme-

dial influence of the equitable writ of trefpafs on the cafe,
according
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according to it's primitive inftitution by king Edward the

any other procefs. And thefe, I think, are all the material

alterations that have happened with refpect to private juftice
in the courfe of the prefent century.

Thus therefore, for the amufement and inftruction of the

tudent, I have endeavoured to delineate fome rude outlines of

a plan for the hiftory of our laws and liberties; from their firft

rife, and gradual progrefs, among our. Britilh and Saxon an-

ceftors, till their total eclipfe at the Norman conqueft; from

which they have gradually emerged, and rifen to the perfec-

tion they now enjoy, at different periods of time. We have

feen, in the courfe of our inquiries, in this and the former

volumes, that the fundamental maxins and rules of the law,

which regard the rights of perfons, and the rights of things,

the private injuries that may be offered to both, and the

crimes which affect the public, have been and are every day

improving, and are now fraught with the accumulated wifdom

of ages: that the forms of adminiftering jultice came to

perfection under Edward the firt; and have not been much

varied, nor always for the better, fince: that our religious

liberties were fully eitablithed at the reformation: but that

the recovery of our civil and political liberties was a work

of longer time; they not being thoroughly and completely

regained, till after the reftoration of king Charles, nor fully

and explicitly acknowledged and defined, till the era of the

[ 443 ] happy revolution. Of a conftitution, fo wifely contrived,
fo ftrongly railed, and fo highly finithed, it is hard to fpeak

with that praife, which is juftly and feverely it's due : — the

thorough and attentive contemplation of it will furnith it's

beft panegyric. It hath been the endeavour of thefe commen-

taries, however the execution may have fucceeded, to examine

it's folid foundations, to mark out it's extenfive plan, to

explain the ufe and diltribution of it's parts, and from the

harmonious concurrence of thofe leveral parts, to demontrate

the elegant proportion of the whole. We have taken occafion
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firft, to almoft every inftance of injuftice not remedied by
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to admire at every turn the noble monuments of antient fim-

plicity, and the more curious refinements of modern art. Nor
have it's faults been concealed from view; for faults it has,
left we fhould be tempted to think it of more than human
tructure; defects, chiefly arifing from the decays of time,
or the rage of unfkilful improvements in later ages. To fuf-
tain, to repair, to beautify this noble pile, is a charge in-
trufted principally to the nobility, and fuch gentlemen of the

kingdom as are delegated by their country to parliament.

The protection of THE LIBERTY OF BRITAIN is a duty

which they owe to themfelves, who enjoy it; to their an-

nobleft inheritance of mankind.

THE END OF THE FOURTH BOOK.
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APPENDIX.

§ 1. REcoRD of un Indiament and Convicion of MUrDER, a

IsE it remembered, that at the general seffion of

Friday the twelfth day of March in the fecond year
of the reign of the lord George the third now king of Great
Britain, before Sir Michael Fofter, knight, one of the juftices
of the faid lord the king affigned to hold pleas before the king

their tellows, jultices of the laid lord the king, alligned by
letters patent of the faid lord the king, under his great feal of
Great Britain, made to them the aforelaid juitices and others Commiffion
and any two or more of them, (whereof one of them the faid of

lawful men of the county aforefaid, by whom the truth of the
matter might be the better known, and by other ways, methods,

and conventicles, unlawful uttering of words, unlawful allem-

gences, concealments, maintenances, oppreffions, champarties,
deceits,

the Afifes.

Warwickfire,

terminer, holden at Warwick in the both the count of War a and ser.

So Michael Fo be ane tO Anguie Cive the bath of the king

treafons, mifprifions of treafons, infurrections, rebellions, coun-

terfeitinge coming Gain rifle anning her kingdo ali.

dong imingbater an of al murdere, nice andaugh

blies, mifprifions, confederacies, falfe allegations,

nies, route tention eries, clemes talities nesti
No z
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deceits, and all other mifdeeds, offences, and injuries whatfo-
ever, and alfo the acceflories of the fame, within the county
aforefaid, as well within liberties as without, by whomfoever

other articles and circumftances in the faid letters patent of the

termine the faid treafons and other the premifes, according to

and of the the law and cuftom of the realm of England; and alfo keeperspeace.
of the peace, and juftices of the faid lord the king, affigned to

hear and determine divers telonies, treipates and other mifde-
Grand Jury. meinors committed within the county aforefaid, by the oath of

Sir James Thomfon, baronet, Charles Roper, Henry Dawes,
Peter Willon, Samuel Rogers, John Dawfon, James Philips,

Richard Savage, William Bell, James Morris,
Lawrence Hall, and Charles Carter, Efquires, good and lawful

Indictment. body of the faid county, it is prefented, that Peter Hunt, late of

feduced by the inftigation of the devil, on the fifth day of March

in the laid lecond year of the reign of the laid lord the king, at

the parih of Lighthore aforelaid, with force and arms, in and
upon one Samuel Collins, in the peace of God and of the faid
lord the king, then and there being, felonioully, wilfully, and of
his malice aforethought, did make an allault; and that the laid
Peter Hunt with a certain drawn fword, made of iron and iteel,
of the value of tve thillings, which he the laid feter Hunt
in his right hand then and there had and held, him the faid
Samuel Collins, i and upon the left fide of the belly of him the
faid Samuel Collins then and there felonioufly, wilfully, and of
his malice aforethought, did Itrike, thruit, Itab, and penetrate ;

tal wound he the faid Samuel Collins, at the parth of Light-
horne aforefaid in the faid county of Warwick, from the faid
fifth day. of March in the year aforefaid until the feventh day
of the fame month in the fame year, did languilh, and languilh-
ing did live; on which faid feventh day of March in the year
aforefaid, the laid Samuel Colins at the panth of Lighthorit
aforefaid, in the county aforefaid, of the faid mortal wound did
die; and fo the jurors aforefaid, upon their oath aforefaid, do fay
that the faid Peter Hunt him the faid Samuel Collins, in manner
and form aforefaid, felonioully, wilfully, and of his malice afore-

thought,

who however a we h, how perate, had commised, a of xi

eye and er thie no the eino feined, the por mies ind co hear and de:

041007)

there, metrathe
Kong at ta forefia, in Colon the let the of the che
of one inch, and the depth of nine noches s on which faid more
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thought, did kill and murder, again the peace of the faid lord
the now king, his crown and dignity.
of the county aforefaid is commanded, that he omit not for any
liberty in his bailiwick, but that he take the faid Peter Hunt, if

he may be found in his bailiwick and him fafely keep to anfwer
to the felony and murder whereof he flands indicted.
indictment the laid juitices of the lord the king above-named, gaol. dell-

atterwards, to wit, at the delivery of the gaol of the faid lord the very.

reign of the faid lord the king, before the right honourable
William lord Mansfield, chief juttice of the laid lord the king,
aligned to hold picas before the king himfelf, Sir Sydney Stat-
ford Smythe, knight, one of the barons of the exchequer of the
faid lord the king, and others their fellows, jultices of the laid
lord the king, afligned to deliver his laid gaol of the county afore-

mined. End atterwaros, to wit, at the lame delivery of the gaol Arraign-
of the faid lord the king, of his county aforefaid, on the faid ment.
Friday the fixth day of Auguft, in the faid fecond year of the
reign of the faid lord the king, before the laid juitices of the lord
the king lait above-named and others their fellows aforefaid, here
cometh the faid Peter Hunt, under the cultody of William Browne,
equire, theft of the county atorelaid, (in whole cuttody in the
gaol of the county aforelaid, for the caufe aforefaid, he had been
before committed,) being brought to the bar here in his proper
perion by the laid therift, to whom he is bere alfo commited: And
forthwith being demanded concerning the premiles in the laid
indiftment above fpecified and charged upon him, how he willflea; nor
acquit himfelt thereof, he laith that he is not guilty thereof; and guilty.
thereof for good and evil he puts himfelf upon the country; lue.
And John Blencowe, efquire, clerk of the alizes for the county
aforefaid, who profecutes for the faid lord the king in this Venive.

of the matter may be the better known, and who are not of kin.
to the faid Peter Hunt, to recognize upon their oath, whether
the laid Peter Hunt be guilty of the felony and murder in the
indictment aforefaid above fpecified, or not guilty; becaufe as
well the faid John Blencowe, who profecutes for the faid lord
the king in this behalf, as the faid Peter Hunt, have put them-

felves upon the faid jury. And the jurors of the faid jury by the
faid heriff for this purpole impannelled and returned, tó wit,

David Wiliams, John Smith Thomas Horne, Charles Noked

aalbercupon the heriff Capias.

aahich faid Seftion of

i of the poure therein in g by the autor he des tro

horne in the cathe yes barrice for thed, by parim the inhe-
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Richard May, Walter Duke, Matthew Lion, James White,
William Bates, Oliver Green, Bartholomew Nah, and Henry
Long, being called, come; who being elected, tried, and
iworn, to ipeak the truth of and concerning the premiles, upon
their oath jay, that the laid Peter Hunt is guilty of the felony
and murder aforefaid, on him above charged in the form atore-

him; and that the faid Peter Hunt at the time of committing the
felony and murder, or at any time fince to this time, had

not nor hath any goods or chattels, lands or tenements, in the

Peter Hunt, it he hath or knoweth any thing to lay, wherefore

upon, all and fingular the premifes being feen, and by the faid
juitices here tully underitood, it is conaberet by the court here,

that the faid Peter Hunt be taken to the gaol of the laid lord the

king of the faid county of Warwick, from whence he came, and
from thence to the place of execution on Monday now next en-
luings being the ninth day of this infant Augult, and there be
hanged by the neck until he be dead; and that afterwards his
body be diffected and anatomized.

upon their oath fay, that the faid Feter Hunt is not
not guilty of

guilty of faid Samuel Collins; and that he had not nor hath any goods or
chattels, lands or tenements, at the time of the felony and mani-
laughter aforefaid, or ever afterwards to this time to the know-
ledge of the faid jurors. And immediately it is demanded of the
faid Peter Hunt, if he hath or knoweth any thing to fay where-
fore the laid jultices here ought not upon the premiles and ver-

prayed.

clergy to

to be burned the premiles being feen, and by the faid jultices here fully un-

to the form of the fatute.

Judgnient

fection.

laid as by the indictment aforeiald is above fuppofed againit

Said county. A a wick, his ilew here, to the nowled he tee

afore nothing procer to diment he execution againt him:

§2. Convition of Manflaughter.

Verdict;-

gui fed the murder a get the changed un in he a that

man hauga

Clergy
he lion ch in in his out raga tea of an are is
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§ 3. Entry of a Trial infanter in the Court of King's Bench,
upon a collateral Ilue; and Rule of Court for Execution

Michaelmas term, in the fixth year of the reign of king
George the third.

Kent; The King be priloner at the bar being brought
into this court in cuftody of the fheriff

Thomas Rogers. of the county of Sullex by virtue of
his majefty's writ of babeas corpus, it is ordered, that the faid Habeas cor

felony for a robbery on the highway, and the faid prifoner for felony
at the bar having heard the record of the laid attainder now and robbery.

plea faith, that he is not the lame T'homas Rogers in the laid cution.
record of attainder named,. and againit whom judgment was Plea; not

pronounced: and this he is ready to verify and prove, c: the fame

for our faid lord the king in this behalf protecuteth, being now
prefent here in court, and having heard what the laid prifoner
at the bar hath now alleged, for our laid lord the king by way averring
of reply faith, that the laid priloner now here at the bar is the that he is.
lame Thomas Rogers in the laid record of attainder named, and
againit whom judgment was pronounced as atorefaid; and this Iffue joined.

behalf immediately come here into court, by whom the truth inflanter.
of the matter will be the better known, and who have no affinity
to the laid priloner, to try upon their oath, whether the faid
prifoner at the bar be the fame Thomas Rogers in the faid
record of attainder named, and againt whom judgment was 1o
pronounced as aforefaid or not: becaufe as well the faid Charles
Yorke, efquire, attorney-general of our faid lord the king, who
for our faid lord the king in this behalf profecutes, as the faid

the faid jury. And
here into court; and being elected, tried, and worn to peak
the truth touching and concerning the premiles atorefaid, and
having heard the faid record read to them, do fay upon their

oath,

againit

cert in record of at there, he heath bre it mopering thi ecord of

court a hi anand, i of endiana, that bear for at the rend ;

atto when feil of the hot lote Chales the quire, Replianion

proney th the be ingth che life the counter a jury the this averide

pre said jury. bar immediately thereupon the ha,d shay come Jury.
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Verdict;
that he is
the fame.

Award of
execution.

APPENDIX.

was to pronounced as atorelaid, in manner and form as the faid
attorney-general hath by his faid replication to the laid plea of the

that the court here would proceed to award execution againit
him the taid Thomas Kogers upon the laid attainder. dadbereupon

law: And it is laftly ordered, that he the faid Thomas Rogers,

for the purpofe aforefaid; and that the faid heriff of Kent de
execution upon the laid defendant the prifoner at the bar for the

faid felony, in purfuance of the faid judgment, acording to due
form of law.

On the motion of Mr. Attorney-General.
By the Court.

84. Warrant of Execution on Judgment of Death, at the general
Gaob-delivery in London and Middlelex.

London To the heriffs of the city of London; and to the
theriff of the county of Middlelex; and to the
keeper of his majelty's gaol of Newgate.

asthereas at the fetion of gaol-delivery of Newgate for the
city of London and county of Middlefex, holden at Juitice
Hall in the Old Bailey, on the nineteenth day of October laft,

feveral indictments mentioned: Moto it is hereby ordered, that
execution of the faid fentence be made and done upon them
the faid Patrick Mahony and Roger Jones, on Wednelday the
ninth day of this infant month of November at the ufual place
of execution. Ant it is his majefty's command, that execution
of the faid fentence upon them the faid Charles King and Mary
Smith be refpited, until his majefty's pleafure touching then be

farther known.
iben under my hand and feal this fourth day

of November, one thoufand feven hundred
and fixty-eight:

James Eyre, Recorder. I.S.

athe faid record of attaind at hear is the same Thom ju emers

y the cout here, if remiere by me count he ely execution

i pure ice of the did long at he boring the fe felony

ther of the county of be me (com alte pretent here in of ma,

Middlefex.

Patied Malenge Of get In Roy Charlef Kie off Was in thei,
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fo forth, to the theriffs of London and heriff of Middlefex,

hath been indicted of felony and murder by him done and
committed, which faid indictment hath been certified before
us in our prefent parliament; and the faid Lawrence earl

Lawrence earl Ferrers, vifcount Tamworth, hath before us in
our faid parliament been tried, and in due form of law con-
victed thereof; and whereas judgment hath been given in our
jaid parliament, that the laid Lawrence earl ferrers, vicount
Tamworth, hall be hanged by the neck till he is dead, and
that his body be dillected and anatomized, the execution of
which judgment yet remaineth to be done: dole require, and

morning and one in the afternoon of the fame day, him the faid
Lawrence earl Ferrers, vifcount Tamworth, without the gate
of our Tower of London (to you then and there to be delivered,
as by another writ to the lieutenant of our tower of London, or
to his deputy directed, we have commanded) into your cuftody
you then and there receive: and him in your cultody fo being,
you forthwith convey to the accuftomed place of execution at
Tyburn: and that you do caule execution to be done upon the
laid Lawrence earl ferrers, vilcount lamworth, in your cuitody
fo being, in all things according to the faid judgment. And

year of our reign.

Yorke and Yorke.

THE END.

vii

15. Writ of Execution in Pariagent of Murder, before 1be

Bai, Tag the feed, i the great of the faith, rea
albereas Lawrence earl Ferrers, vifcount Tamworth,

tich day ref May intant, braden the hours of nine an the

dalitnels our-

tell ar We my nor the co day of Way i the thirty- burd
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Carrier, action againft. III. 165.

Cart-bote. II. 35.

Cafe, action on. III. 52.122. IV. 442.

(tated out of chancery. III. 453.

Caftration. IV. 206.

183.

IV. 244,50

153.211.1V. 197.
Caveat. III. 98. 246.

entry. III. 183.
Caufe, challenge for. IV- 353.

Centenarius. I. 116.

Centeni. I. 116. III. 315.

Certificate foi colts. 111. 214.

into chancery. III. 453-
of aflize. III. 389.

bankrupt. 11. 482.

poor. 1.364.
trial by. 111. 333.

320,321-

vie. 11.123

Challenge of jury- 111. 359-1V-352.
- to fight. IV. 150.

Chamberlain, lord great. III. 38.

Champions in trial by battel. III

Chance. IV. 26.

-, lord. 111. 38. 47•

of a diocele. 1.382.
the duchy of Lancalter.

iII. 78.
univerfity, his court.

Chance medley. IV. 184.

Chapters. I. 382.
Charge to grand jury. 1V. 303.
Charitable utes. 11-273-376.

-, informations for. III. 437.
Charter. II. 95.
Charter of the King. Il. 346.
Charter governments in America. I.

109.Charter-land. II. 9o.

INDEX.

inheritance. II. 208.

- to purchale or couvey. II.

Capias adaudiendumjudicium. IV. 375-

re/pondendum. III. 281. xxiv.

IN. 318. 420. ii.
fatisfaciendum. Ill.160.414.

xxxili

in withernam. III. 129.: 149.473-

_utlagatum. Ill, 284. xxii. IV.
Capiatur, judgment quod. III. 398.

XV.

Captión of indictment. IV. 351. i.

Caput lupinum. IV. 320.

- referved at nifi prius. III. 378.

Caftigatory for fcolds. IV. 16g.

Caju confsmsla, writ in. 1ll. 51.

- provijo, writ of entry in. III.
Cafual ejector. III. 202. ix.
Cattle, malicious killing or maiming.

-, owner anfwerable for. III.

Caufa matrimonii praeloculi, writ of

Caufes of demurrer. III. 345-xx8.
VoL. IV.

Centumviri. III. 345.
Cepi Corpus. 1II. 288. xviii. Xxil. 8xiv.

Certiorarifacios. IV. 202-265.272,

Ceflavit, writ of. 111- 332.

Celion dueteh 471- 353:
Gefiay que truf. II. 328.

uje. 11.328.
Chans, hanging in.. IV. 202.

Champerty- IV. 135.

Chancellor,hisnameand office. III 47.

, killing him, IV. 84.

exchequer, III. 44.

III, 83-
Chancery, constrit. III. 47.IV. 436.

commiffion of. III,

Charities, cognizance of. III. 427.

Chafe.



Chafe. 11, 38. 416. IV. 415•
-, bealts of. II. 38.415.

Chaltity, homicide in defence of. IV.
181.

, real. II. 386.
Chaud-medley. IV. 184
Cheat, action againft. III. 166.
Cheating. IV. 157.

- at play. IV. 173-
Cheek, burning in. IV. 99-370. 377•
Chefter, county palatine of. 1. 117.

•, courts of. III. 78.

., tenants in. Il. 6.
Children, duties of. I. +53.

-, evidence of. IV. 214.
Chirograph. II. 296.

- of a fine. II. sv.

Chivalry, Court of. III. 68. IV. 267.

III. 103. IV. 267.
, guardian in. 1.462.
, tenure in. II. 62.

Chofe in action. II. 397.

part of theLaws of
England. 1V. 60.

, marriage in. I. 439;

, or church-yard, affrays in.

Churchwardens. I. 394.

INDEX.
Cinque ports, courts of. 1II. 79.
Circuits. III. 59. IV: 422. 424-
Circumitantial evidence. III. 37r.
Citation. IlI. 100.
Citizens in parliament, their electors-

Civil Corporations, I. 470.
_— death. II. 121.

injuries. III. 2.

- law. I. 17. 19.79.81.83. IV.
421,422:

-, it'situdy forbidden. 1.19-

- liberty. I. 6. 125-251.

Clarendon, conftitutions of. IV. 432.

Clearing contempts in chancery. III.
445•

Clementine conftitutions. I. 82.

Clergy. 1. 376.
-- averfe to the common law.

1. 19, 20.
., benefit of. IV. 333-365.

413-420.441.
, plea of. IV: 334.

Clerical habit and tonfure, IV. 366.

Clerico admittendo, writ de. III. 413-

Clerk in office. I. 17.

peace. IV. 272.
Clients. III. 28.
Clipping the coin. IV. Do.

245•
Clocks, when introduced. III. frc.
Clofe, breach of. III. 209.

- rolls. II. 346.

Code

Chatteis. 11. 385•
, perfonal. II. 387.

Chevifance. II. +74.
Chichele, archbifhop, vindicated. IV.

Chief baron of theexchequer. IlI. 44.
_ jultices. III. 40, 41.
IV. licity of England, III. 38.
- i rents. II. 42:

its jurifdiction.

-, how afligned. II. 442.

IV. 4f5.
pofleftion. II. 389.

Chriftian Courts. III. 64.

Chriftianity, offences againit. IV. 44:

Church, burglar i in IV.404.

, offences againit. IV. go.

IV. 145•
rate. I. 395. III. 92.

, repairs of. III. 92.

City 17.415.

- like. t

- fubjection. IV. 28.

Claufum fregit. III. 209.

Clergy er, bering them. IV. 217.

of threar et hiscout. IV.275-

Cloatba, malicious deltroying of. IV.

Cloths italins from the tenters. 1V.

Coat minor ting i. I: 246.
Code of Juftinian. I. 81.



Codicil. II. 500.

Cognizance, claim of. III. 28. IV.

come ceo, Ec.
fine fur. 11.352.

lantum, fine fur.
11. 353-

in replevin. III. 150.

of pleas. 11. 38.

• Wrongs. III. 86.
Cognizee of a fine. II. 351. III. 157.

- recognizance. II. 341.
Cognizor of a fine. II. 350. III. 157.

- recognizance. Il. 341.

98. 120.

-, treaions relating to. IV. 84. 88.

90.

lative to. IV. go.

-, right of. I. 277.

Coke, fir Edward. 1. 72, 73-
Collateral confanguinity. If. 204.

- defcent. 11. 220.

warranty. II. 301.
Collatio bonorum. 11. 517-
Collation to a benefice. I. 391.

Collecting the goods of the decealed.

II. 510.

Colleges. I. 471:
-, their vifitors. 1. 482.

Collegia in the civil law. I. 46g.

Colligendum bona defundi, letters ad.

Commenda. 1: 393. IV. 107.
Commerce, king the arbiter of. I. 273•

Commition of array. 1. 411.
• bankrupt. 11.480.

INDEX.
Committion of lunacy. 1. 305.

- the peace. I. 351. IV.

270.

383.438.449:

III. 447:
Commitment of bankrupt. II. 481.

296.
Committee of council. I. 231.

parliament. 1. 183•
peers out of parlia-

ment. 111. 50.
- lunatic. 1. 300.

Common appendant. II. 33-
- appurtenant. II. 33•
bail. 111. 287.

bench, court of. III. 37.

them. IV. 84.

, eftate in. II. 191 - 399.
farrier, Sc. action againft.

- form, proof of will in. II.
508.

jury. III. 358.
•law. I. 63.67. 1V. 411,

412.
, corporation by. I. 472.

-, dower by. II. 132.

palture. 11. 34-

turbary. 11. 34.
pleas. Ill. 40.

-, court of. III. 37.
-, court of, fixed at

_ prayer-book, reviling of,

Common

Code of Theodofius. I. 8s.

Cognats. II. 235-

de droit,

Cognovit netonem. 111. 304.397.
Coin, falffying, Sc. IV. 84. 88.90.

-, felonies and mifdemefnors relat-
ing to. IV. g8.

Coinage, intruments of, treafon re-

iflue. IV. 306. r.

Collative advowfons. II. 22.

Colonies. 1. 107, II. 9-

Combinin ples.ing. 151. 309.
Combultso domorum. IV. 374.

to examine witneffes. 11l.

-- take anfwers in equity.

perfons accufed. IV.

barretor. IV. 133-

becaufe of vicinage. II. 33-

- juitices of, killing

-, difturbance of. III. 237.

III. 167.

in grofs. II. 34.
informer. III. Ir.

mardian. y. 6. 461-of eftovers. II. 35-

pilcary. II. 34.

Weitminiter. I. 22,, 23. III. 39.
IV. 424.
IV. 50.'

0 0 2



INDEX.
Comtion recovery, JII. 182. 19:°

right of. 11. 3=.

191.51.

fonal. II. 399.

100.

without ftint. I1. 34.

Commonalty. 1, 433.
Commons, houle of. 1. 158.
Commonwealth, offance: against.

Communion of goods. II. 3.

217. 275.
Compact. 1. 45.
Compaling the death of the kirg.

Compour.ding felony. I: 133.
- other profecutions. IV.

359.414.
Concealment from the crown. IV.

436.

157°

eitate on. II. 152.

in deed. 11. 155.

154, 155.
of a bond. II. 340. xin.

Conditional fees, II. 115.

Confere and aroid. 111. 310.

Confefia, bill taben pro. 111.444,445.
Corunement to the realm. 1. 205.
Confirmation of bifhops. I. 378.380.1.115.

land's. IT. 375.Confication. 1. 399. 1Y. 377.

Conies, taking. lulling, or ftealing.
17.235-339.

Conquek. Norman. I. 199.1V. 414,

415; or acquilition. 11, 48.242.

rictory. 1. 103.107.

frater. II. 332.

441.

115°
Confequential damages, altion for
111. 133.

17:483-431.
truce and lafe-con-

Confideration of contraêts. II. 143-

193.

1V. 429.

Jans nombre. III. 239.

leal. 1, 4-5.

recharge of. 111. 237.
renant in, of lands. Il.

clinttese per-

rouchee. 1: 359. xrili, xix.

ulterer of falfe money. IV.

ways 1I. 35.

IV. 12÷.
Commorancy, TV =73

Communem leger- irit of
111: 183.

Cormutation of penanes.17. 10÷°

Ec. IV. 76.
Compenfeis, III. 305.
Competent wiceles. III. 379.
Compofition, resi, for tahes. II. 28

- writh cred.tor. II. 4?1:

Compoand larceny. 1V. 239.

1з5.
Compulfor. IV. 27.
Corpurgators. III. 343,343. IV.

of tafard's death. IV.

:2011. 253-Corei
Concord it a for 11. 16

Condition, Il 20g. rill.
-, breach of. IT, 25%.

- law. II

11I. xavii.

- pardon 1V: =01.

Conelion by priore fil 3359:
ol indicament. 11. 329.

Conjugal rights, reftitutionnf.111.9.

-, libirection of. 1Il. ga.

Conjuration. IV. 6s. +35.

Confanguineus

Contanguity, 1. 434,11. 202.
-, tabie of. II. 305.

Confcience, cours of. III. 81. 1V

Confecretion of bilhop: I. 380. I8

Confervator: of la: peace I. 350,

ducis. IV. 6g.

- deede. Il, ago. in it.

Confidera:um ef per cariam. III. 39б.
Coxfiliam, or imparlance. IV. 356.
Confimili caju, writ of entry in. III.

Confiftory



Confort, queen. 1. 219.

-, action of. III. 126.

lord high, 1. 355. III.
38. IV. 268

Contitution, Englith. 1. 50. 127.
144. 154. 100.213-217.233.
237. III. 60.* IV. 439.

Contruction of deeds and wills. II.

379.

111. 232.
Confultation, writ of. III. 114.

128.
Contempt againit the king. IV. 121.

- law. IV. 283•

Contingent legacy. II. 513.

Continual claim. II. 316. III. 175•

- with claufe of nifi prius.

Contract. II. 442.

•, action on. III. 117.

, implied. IlI. 159.

of marriage. 1. 439.

-, original, between king and

people. 1.233.
-, limple. 11. 465.

INDEX.

Contract, fpecial. II. 465-

Contradu, action ex. Ill. 117-
Convention of eltates. 1. 151, 152•

- parliaments. 1. 152.
Conventional eftates for life. 11. 120.

Convertion. Ill. 152.

430.
Conviction. IV. 362.

Convocarion. I. 279.- -, court of bilhops in. III.

67.

Copper coin, counterfeiting. IV. 100.
Copy of indictment. IV. 351.

record of indictment. III.
126.

for life. II. 97•

forfeiture of. II. 284.

nor liable to elegit. III.

419.

149.
of frank tenure. II. 100.

inheritance. II. 97.

368.
turned into frank fee. II.

Copyrights. II. 407.
Corn, grain, meal, &c. deltroying.
IV. 246.

Corn rents. II. 322.

Cornage, tenure by. 11.74.
Corody. 1. 284. 11.40.
Coronation oath, ancient. 1. 236.

-, modern. I. 235-

Coroner. I. 346. IV. 202. 413-
-, his court. IV. 374.

Corporate counties. I. 120.

- name. I. 474.
Corporation. I. 467. II. 430.

courts of. 1II. 80.
it's diffolution. I. 485.

duties. 1.479.
incidents and pow-

ers. 1. 477.

Confiftory Court. III. 64.

Confpiracy. IV. 136.

Conftable.
1. 355 1411. 1V. 292.

, hiscourt. III.
68. IV. 267.

ftatutes. 1.87.

Conftructive treafon. IV. 75-85.
Confuetudinibus et fervittis, writ de.

Confummate, tenant by curtefy. II.

in courtsofequity. III.443

Contenement, IV: 379.
Contentious jurifdiêtion. 1II, 66.

Conteftatin litis. III. 297-

remainder. II. 1б9.
truftees to

fupport.II. 171. 7.
ufes. 11. 334.

Continuance, III. 316. % xv. xxis.
xxxi. xxxii

III. 353•
Continuando in trefpafs. III. 212.

expreis. dId. 154.

, tuat for. Ill.

93•

Converences. II. 9. 293•309. IV.

-, fummary. 1V. 280.

Coparceners. II: 187.

Copyhold. II. 95-147. IV-39•

Coronatore eligendo, writ da I. 347.
- exonerando, writ de. 1.348.

aÉt. IV. 58. 439.
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INDEX.
Corporation, it's lands, if diffolved. Counterfeiting the king's fal. IV.

1. 487. 11.256. 83.19.
- privileges and dif- Counterpart. II. 39б.

abilities. I. 476. County, trial by the. 111. 349. IV.
349.

court. 1. 178. 377• 111.35.
1V. 411.417.416. 420. 422.

civilis. 1.81.
Correction, houfe of. IV. 370, 371.

palatine. I. 117. IV. 431.
of apprentices. I. 428. Court. 1: 207.111.23.1V. 258.414.

children. I. 452, 453. --- baron. 11. go. 111. 33- IV.
IV. 182. 411.
182. hand. III. 323-

fervants. I. 428. IV. leet. IV. 273-411.424.
182. martial. I. 416.

wife. I. 447.
Corruption of blood. II. 25%. IV. Courts, profits of. I. 289.

388.413.438.440. Craven. III. 340. IV. 348.
11. 425. Credible witnes. III. 370.

Crimes. IV. 1, 2-5.
Criminal converfation, III. 139.

Crois bills. III. 448.

- in equity, 111. 451. caules. 111.451,
., no more than damages. Ill. remainder. I1. 381.

400. -, fign of, in deeds. II. 305.
, on not going to trial. 111. 357.

in a deed. II. 307. viii. x.
, real. 111. 157.

338.
183.

157. — in vita, writ of. III. 183.
Covert baron, I. 443.
Coverture. 1. 442. Cumberland, theft in. IV. 238.
Councils of the king. 1. 227. Curate. I. 393.

king's. IlI. 27. Curfen. IV. 110, 420.
when filenced. III. 29.

Count. I. 116. 309. Curling. IV. 59.
- in declaration. III: 293-295. Curtely, tenant by. 1l. 120.

Counterfeiting the king's com. IV. Cultody of idiots and lunatics. I.303.

84. 88. III. 427.

Corporeal creditaments. II. 17.
Corpfe, ftealing of. II. 429. IV. County. I. 116. IV. alt.

236.
Corpus juris canonici. I. 82.

424.+1.
of Middlefex. III. S2.

icholars. I. 458. IV. chriftian. III. Of.

-, powertoerect. 1.267.III.24.

Corleprefent.
Corned, trial by. IV: 345. 474.
Cofinage, writ of. III. 116.
Colts. II. 439. I. 188. 399. Xr. - law. IV. 2.

XXXI. XXX111.

Crown, defcent of the. I. 1g1. IV.
Corenant. III. 156. 413.

pics. V, 5,303.
to ltand feifed to ules. II. Cucking-tool. IV. 169.

Gui ante divortium, writ of. III..
, writ of. II. 350. xiv. III.

Culprit. IV. 339.

Counfel. III. 26.
, action againit. III. 105. Curator i rars It. T. 460.

for priloners. IV. 355. Curatores viarum. 1. 358.

Curialitas. II. 126.

Cultody



INDEX.
Cultody of temporalties: I. 282. IV. Debt, action of, on amercement. III.

421.

dower by. II. 132. judgment. III. 16о.
general. I. 08. 73•
heriot, 11. 422.
of London, how tried. III.

334- -, information of. III. 261.

-, particular. 1. 74. , public. I. 325. IV. 441.
how allowed. I. Debtee executor. III. 18.

78.
-, when legal. I. 76. fects. IV. 156.

Cultomary freehold. II. 100. 149.
- tenant. II. 147•

Cuitoms on merchandize, 1. 314. 316. - of. III. 165. * 405.
- on the cafe, in nature

- parva et nova. 1. 315. of. 111. 166.*405.
Decennary. 1. 114. IV. 252.
Deception of the king in his grants.

I. 246.

Damage to things perfonal. III. 152.

Damages. L1. 438. 111. 187, 188.
Danelage. 1.65. 1V. 412.

245.

Day in bank. III. 277.
court. III. 316.

of grace. III. 278.

De bene effe. 111. 383.

De la plus belle, dower. II. 132.

Deacon. I. 388.
Dead man's part. II. 518.
Deadly feud. IV. 344.
Deaf, dumb, and blind. I. 304. II.

497-
Dean and Chapter. I. 382.
Dean, rural. 1. 383.

Deanery, rural. 1. 112.

Death, appeal of. IV. 314-424.
-, civil. II. 121.

-, judgment of. IV. iv.

Decifive oath. III. 342.

Declaratory part of a law. I. 54.

Declinatory plea. IV. 333• 36б.
Decree in equity. III. 451.

III. 447.
Deed. II. 295-
Deed-poll. II. 296.

Defedum, challenge propter. Ill. 362.

Defendant. 111. 25.
Detenfive allegation. Ill. 100.

Deforcement. III. 172.

174.
Definitive fentence. III. 101.
Degradation of peers. I. 402.

Ібт.
Cultom. JI. 263 • 422. •, by law. III. 16r.

, affurances by. II. 365. efcape. III. 165.

421.
penal tatutes. III:

ІбІ.

Debtor, refufing to difcover his ef-

Debet, rigoe of. Mi. 166-

Cuftuma antiqua five magna. I. 395.

Cultos rotulorum. 1. 349. IV. 272.
Cutpurfes. IV. 242.

D

Damage-feafant. III. 6.

Darrein prefentment, allize of. III.

Date of a deed. II. 304. i. ii. xii, xiii.

Debet et detinet, action in. III. i56.

Debt, 1. 160. . 554. xvi.

Declaration. III. 293- ix. xii. xxvii.

ftatutes. 1. 86.

Decretals. I. 82.
Decretum Gratiani. 1. 82.
Dedimus poteftatem. I. 352. II. 351.

Deeds, itealing of. 1V. 234.

Deer-tealing. IV, 335: 239.
- in difguile. IV. 144.

Defanie, ive men by: I. 395. 345:

1V• 352.
Defence. II. xviji. IlI. 296. iv. vi.

x111. xxvill.

Deforciant. Il. 350. xv, xvi. III.

00 4 Degrecs,



INDEX.
Degrees, conferred by the archbilhop.

1.381.
in writs of entry. IlI. 181.

of confanguinity. II. 206.

-, how reck-
oned. II. 206, 207. 324.

of guilt. IV. 34.
Debors,matter. III: 387. IV. 390.
Delay of the law. 111. 433.

academical

Delidum, challenge propter. III: 363.

Deliverance, fecond writ of. III. 150.

Demandant and tenant. II. vill.

Demefnes of the crown. I. 286.

Demife of the crown. I. 188.249.
Demi-vills. I. 115.

Democracy. 1. 49.

IV. 143.

book. ITI. 317.
in equity. III. 146.
to evidence. III. 372.

- indictment. IV. 333-
Denial of rent. 111. 170.

Denizen. I. 377. II. 249.

Departure in pleading. III. 310.

in chancery. JII. 449-

Deprivation. I. 393•

Dereliction of property. II. 9.

Derivative conveyances. 11. 324.

Delcent of lands. II. 201. IV. 483.

collateral. I.194.

lineal. I. 193-
•, rules of. II: 208.

Detainer, forcible. Ill. 17g. IV. 148.

Determinable freehold. II. 121.
Determination of will. II. 146.
Detina, action of debt in. IlI. 556.

Devilee, liable to debts to devifor. II.

378.
Die eat fine, 111. 316. 399.
Diet, excels in. 1V. 171.

Diets. I. 177.

Dignity of the king. I. 248

Dilapidations.

Diminution of record. IV. 390.

Direct prerogatives. I. 239.
Directory part of a law. 1. 55-

Difabling a man's limbs or membero.
IV. 205,6, 7.

233•

Difcovery by bankrupt. 11. 483.
of accomplices. 1V• 330,

331.
on oath. III. 382, 437.

Disfiguring. IV. 307.

377•

Delegates, court of. III. 6б, бо.

caufes. III. 85.

IV. 352.

Delivery of a deec. Il: 30б. jii. xii,

Demand of lands. II. sriit.

Demefne lands. II. go.

Demi-nark, tender of. IlI. 5-

Demolifhing churches, houfes, &ec.

Demurrer. III. 314. xxx.

Deodand. I. joo.

Depopulatio agrorum. 1V.374.
Depofitions. 111. 383.

ecclefiaftical courts.

III. 100.

Derelict lands. II. 261.

Defender, writ of formedor in. 111.

421;

Defcent of thecrown. I. 193-IV. 45-

Deferiorable of IT.: 102.

-, unlawful. III. 151.

Devife. II. 373. IV. 430.

Digefts. I. 81.

Dignicies II. 171. g1.

Diocefe. I. 111.

Difabilities. IV. 377:
Difability, plea to. Ill. 301.

- ftatutes of leafes. 11. 320.
IV - 432

Difclaimer of tenure. II. 275- UII.

Difcontinuance of action. III. z96.
-- eltate. III. 171.

Difcretionary fines and imprifonmente
IV• 378.

Dilguife. IV. I47.
Difmembering, punihment by. IV.

Difmition



INDEX.

• fervice, tenure by. II. 102.
Divorce. I. 440. III. 94.
Do, it des. II. 444.

-facias. II. 445.
Difpenfing power of the king. I. 142. Docquet of judgment. 11. 51r. III.

186.342. 1V.430.440.

Diffection of murderers. IV. 202. lifhing. 1. 160.208.217. 1V.91.
116.123:

Dog, carrying. IV. 123.
- at the party's election. III.

170,171.
Dogs, tealing them. IV. 236, *

-—, warranty commencing by. 153.
II. 302. Domebook of Alfred. 1. 67. IV. 471.

-, writ of entry fur. III. 183.
Dominion. II. 1.

Ditlolution of parliament. 1. 188. Domitae naturat, animals. II. 390.
Donatio mortis caufa. 11.517.

illegal, for crown debts. IV. Done grant et render, fine fur. II. 353-
423°

infinite. III. 231. 280. IV. Double fine. IT. 353-
285-318. plea. III.

• queen, 1. 224. IV.81.

515. IV. 408. 424. 439: Dower. II. 129. IV. 424.

, alignment of. 11. 135.

juratores. 111. 354.

to compel appearance. III. by common law. II, 132.
cultom. 11. 132.

de la plus belle. II. 132.

of common. III. 237:

patronage. III, 342.
183.

tenure. 111. 342.

Divine law. I. 42.

194.
writ of right of. III. 183.

Drawing to the gallows.IV. 02.337.

Drunkennels. IV. 25- 64.

Difmilion of bill in equity. III. 451. Divine rightof kings. I.19.IV. 436.
Diforderly houles. 1v. 107. - tithes. II. 25-

perions. 1V. 109.
Difparagement. II. 70.
Difpenfation from the king. If. 7o.

- pope. IV. 115.

Dilpoiletion. 111. 167. 198. Doctnnes, illegal, allerting or pub-

377. ir.

Diffeifin, II. 195- III. 1б9.

-, &c. owner anfwerable for. III.

Domefday-book. II. 49•99. III. 335.
Diffenters, proteitant. 1V. 53•

Diltrefs. II. 41, 42. 452. III. 6, 7.- exceflive. III. 12. Donative advowíons. II. 23°

Donis, Itatute de. II. 112.

, fale of, III. 14. poucher. 11. *vi.
fecand. III. Iz. Dowager, princefs. IV. 81.

Diftribution of inteftate's effects. II.

Difringas in chancery. III. 445• ad ofium ecclepae. 11. 132.
• detinue. III. 413.

-, bar of. II. 13б.

280. xvii.

Dilturbance. III. 236.

franchiles. III. 23б.

religious affemblies.
IV. 54.

ays. IlI. 241.
Difturber, II. 278.

Diverted of perion, ples of V. 96:

unde nihil habet, writ of. III.

Draughe or toney. 11. 467.

Droit droit, II. 199.
Druids, their cultoms. I. 63. IV. 408.

Duchy



INDEX.

Edward the confeffor, his laws. 1. 66.

Duel. IV. 145- 185-199. IV. 412.420.
Egyptians. IV. 165.

Dukes. 1. 397. 409. Ejectment, action of. LIl. 199. ix.

183. Election of bifhops. I. 37. IV. 115°
- non compos menlis, writ of. 421.

11. 183.
413.427-

Duples querela. 111. 247. - members of parliament. I.

Duplicatio. Ill. 310. 170.177.
Duplicity in pleading. III. 308. 311.

503.
Eleemolynary corporations. d. 471.

11. 503:

- of impritonment. 1.131.130. Elitors. 111. 355•

Eloignment. III. 129. 149.
Durham, county palatine of. I. 117. Elopement. I. 442. lI. 130.

, courts of. III. 78. Ely, courts of. III. 73.
Duties of perfons. I. 123. _, ile of. I. 120.

- the king. I. 233• Embargo. I. 270.

, killing them. IV. 85-
violation of their pri-

vileges. IV. 70.471.
Emblements. 11. 122. 145-103-
Embowelling alive. IV. 82-377.

Ear, lofs of. IV. 146. 157. 100.*
206.248.377. Emperor, his authority. I. 242.

Earl, I. 116. 398.
Empton and Dudley. IV. 31o.

267.
Earnel. 11. 447.
Eat inde fine die. IlI. 316. 399. Endowment of vicarages. I. 387.
Eaves-droppers. IV. 168. - widows. JI. 135.
Ecclefialtical corporations. I. 470. Enemies. I. 257. IV.83.

- goods. Il. 401.
their England. I. 111.

zance. 111. 87.1V. 275-425.
-, when feparated Englith, law proceedings in. III. 322.

from the civil. III. 62. IV. 415• TV. 441.
421.

Education of children. I. 450. Enlarger l'eflate. 11, 324.

Enlarging

Ducking tool. I Cale ATl. 78. Edward the contellor, his la.. 1.12.

Dues, ecclefiaftical, non-payment of.

111. 89. Ejedione fermas, writ of. IlI. 199.

Dum fuit intra setatem, writ of. Ill. IV. 441.

- magiltrates. 1. 340. IV.
Duodecima manus. III. 343.

- Scots peers. I. 10g. IV.
Durante ubfentia, adminiltration. II.

Elelive monarchy. 1. 192. IV. 413-
- minore actate, adminitration.

Elegit, eftate by. II. 161.

Durels. II. 292. -, writ of. III. 418. IV. 420.

• per minas. 1.131.IV. 30.

Dwelling-houfe. IV. 224. Embaffadors. I. 253.

E
Ealdormen. I. 398.

Embracery. IV. 170.

Empbyteufis.111.232.
Earl marfhall, his court. III. 68. IV.

Enabling itatute of leales. 11.319.
Enclofure, diffeifin by. IlI. 170.

— courts. III. 6г.
cogni-

Englefchere. 1V. 195

Engroffing. IV. 1бо.



Enlarging fatute. 1.87.
Enquiry, writ of. III. 398.

Entails. II. 112. IV. 427-431.
Entries, books of. III. 271.
Entry. IlI. 5. 174.
., forcible. III. 179. IV. 148.

- on lands. Il. 312.
-- tolled by defcent. III. 176,

177.

Equity. I. 61.91. III. 50.429.
and law, courtsof, how dif-

442. courts, hiftory of. III. 50.
IV. 430.

, practice of. III. 442.
of redemption. II. 159.

referved. III. 453•
fide of the chancery. IlI. 50.

391.

410, 411. 1V. 391.

, action for. 1ll. 165.

Elcheat. 1. 303. 11. 11. 72.89.214.
IV. 388.413-418.

-, writ of. III. 194.

- day of the term. III. 278.
Eftate in lands. II. 103.

Eftates of the kingdom. I. 156.

Eftovers of a wife. I. 441.
-, common of. JI. 35•
1. 297• II. 14.

INDEX.

Evidence. 111. 367. IV. 356.
Ex officio informations. IV. 308.

Examination in chancery. III. 449.
of bankrupt. II. 48r.

•, trial by. III. 331.

Exceptio. III. 310.
Exceptions, bill of. III. 372.

III. 448.
Exchange, bill of. II. 466.

446.
lands. Il. 322.

Exchequer chamber, court of. III.
56.

court of. Ill. 44.
, receipt of, III. 44.

Excife. I. 319.
-, hereditary. I. 288.

, offences againft, how tried.
IV. 281.

Exclufion bill. I. 210.
Excommunication. Ill. 101.
Excommunicato capiendo, writ de. III.

102.
deliberando, writ de.

111. 102.
Excufable homicide. IV. 182.
Executed contract. 11. 443-

fine. II: 353•
remainder. II. 168.

Execution, civil. III. 412. xxiii.

-, criminal. IV. 403.

263. vi.
, plea in bar of.

403.
rule for. IV.

404.
varying from

judgment. IV, 179.404.
Execution,

Enfeint. Il. 169.

-, writ of. II. xvii. III. 180.

tinguilhed. III. 429. 436. IV.

ftatutes. III. 431.

- exchequer. III. 45.
Eriarch. IV: 313•
Error, cofts in. III. 400.410. xxxii.

--, writ of. III. 407, xxvii. IV.
-, where profecuted. 11I.

Efcape. III. 290. 415- IV. 129.

altiting 1n. 1V. 131.

Efcrow. II. 307.
Efcuage. 1I. 74. IV. 422.
Elplees. II. xvii. III. iv.
Elquire. I. 406.

Efloign. III. 277.

Eftoppel. 1I. 295 - 308.
Eloweris habendis, writ de. I.441.

Eftrays.
Eltreat of recognizance, Sc. IV. 253-

Eitrepement, writ of. 1II. 225.

Ex poll fado laws. I. 46.

prifoners. IV. 296.

witnefles. III. 372.

- to anfwer in chancery.

ot goods a ghatels. II.

- eftate. II. 163.

, award of. IV.

IV. 396:
, precept of. IV.



Escrition, Criminal, warrant of. IV. Fado, king de. 1. 204-375. IV. 77.

407.51. Factor. 1.427.
Factorhip, cognizable in equity. III.

403. 437°
Fair. 1. 374. 111.218.

ufes. 11. 333•
, action of. III.

Executise power. 1. 1go. 138.
Executor. II. 503. - judgment, writ of. III. 39.407.

de Jon tort. 11.507.

of executor. II. 506. return, action for. 1l1. 111.163.

- his own wrong. Il. 507.
Executory contrict. II. 443.

- weights and meafures. IV. 157-Falf crimes. IV. 89-134-156. 147.

remainder, II. 16g. coin, IV. 84-88.90.93.
judgment. IV. 390.

Exemptions from tithes. II. 28. l'aine, good or ill. TV. 256. 399.
Farm. II. 318.
Farrier, common, action again. III.

165.
Exile.1. 137. IV. 377. Favour, challenge to. III. 3б3.
Expectancy, eftates in. II. 163.
Expences of profecution. IV. 362. -, oath of. II. 45•53.86.

302.
Fear, putting in. IV. 242.
Fee. 11. 45. 104. 106.

Exportation of wool, &c. IV. 154. after a fee. 11. 33+.

428.
Exprefs condition. II. 154. farm rent. 11. 43.

contract. II. 443- III. 154. dunple. 11. 104. 1. 71.

malice. IV. 198.

warranty: 11. 301. III. 28.
Extende facias. Ill. 420.
Extent, writ of. III. 420. Felo de je. 11. 499. 1V. 189-

Felon. II. 499.
Felonious homicide. IV. 188.

Extra-parochial places. I. I14. Felony. II. 284. IV. 94.
-, appeal of. IV. 310.

Extravagants. 1.82. , compounding of. IV. 134.

Eye, putting out. IV. 20б, 207.

222.
Feme covert. 1. 442. II. 292.497.

-, killing them. IV.
84. tenures. 11. 44. 425-431.

among the Saxons.

when received in
England. 11.48. IV. 413. 418.

INDES.

writ of. IV.

of devifes. II. 376.

Falfe imprifonment. III. 127.IV.218.

-, procels of. III. 279.410.

newe. IV. 149.

- verdift. III. 403. IV. 140.
•devife. IL 173-334-

• eftate.II. 1б3. Falifying attainder. IV. 390.

Exemplification. II. xvii.

Exigent, writ of. III. 283- IV-319.
£.:1ge jacias, writ of. 111. 253. xix.

IV. 319.

Fealty. 1. 367•

witnefles. III. 36g. IV.

--, ecclefattical. 11I. go.

-
tail. II. 1I2.

Fees to counfel.

Feigned iflue. III. 453.

Extinguilhment of eftares. II. 325-
Extortion. IV. 14I-

-. tithes. I. 284.

, milprition of. IV. 121.

Eyre, chief juftice in. III. 72. , punifhment of. IV. 98.216.
-=, juttices in. III. 58. IV. 122,

Feodal actions. III. 117.

F
Facio us des. II. 445.

facias, II. 444.
IV. 413.

Feottment.



Feoffment. II. 31o, i.

Feorm. II. 318.
Ferde naturae, animals. II. 390.

Ferry. III. 219.
Fetters. IV. 300. 322.

Feud. 11. 45.
Feudatory. II. 53°
Feudum antiquum, II. 212. 221.

apertum. 11. 245-
honorarium.11.56.215.
improprium. II. 58.
individuum. II. 215.
maternum. 11.212.243.

-, held ut antiquum. II.
212.221.

paternum. II. 243.
proprium. 11.58.

Fiction in law. III. 43-107.
Fietitious plaintiff. IV. 134.
Fidei commiffum. II. 327-
Fidejuflora. III. 108. 291.
Fief. II. 45-

d'haubert. II. 62.
Fieri facias; writ of, III.417. xxxiv.

- feci. III. xxxv.
Fifteenths. J. 309.9
Filial portion. Il. 519.
Final decree. III. 452.

judgment. Ill. 398.
Finding of indiltments. IV: 305.

•- things perfonal. II. g.

Fine for alienation. 11. 71.89.

- endowment. II. 135•
- mifdemefnors. IV. 377: 378.

in copyhold. II. 98.
of lands. II. 118- 348. III. 157.

174.1V-420.429.
- executed. 11. 353•

, reverfal of, when levied of co-
pyholds, II. 368. III. 166.*

-fur done, grant et render. 11. 353.
cognizance de droit, come

ceo, Sc. II. 352. xiv.
-- cognizance di droit iantum.

II. 353.
conceffit. II. 353.

INDEX.
Fines and forfeitures, when grantable.

Finger, diabling 3 70. 206.

Fire, negligence of. I. 431. IV. 222.

Fire-bote. 1d.35.
Fire-ordeal. IV. 372.
Fire-works. IV. 168.
Firft-fruits. 1. 284. II.67.IV. 107.

Fith, royal, 1. 223. 290.

ftealing in difguife. IV.

144.236.
or attempting to

fteal. IV. 23б.
Fifhery, common of. II. 34.

-, free. II. 39.417. IV. 424.

•, feveral. II. 39.

Fihpond, defroying: IV. 246.
Fitzherbert, 1. 72. 111. 183.
Fleets. I. 262. IV.419.
Fleta. I. 72. IV. 427.
Flight. IV. 387.
Flotfam. I. 293. III. тоб.
Foenus nauticum. 11. 459.
Folk: land. 11. 90. 92.
Foot of a fine. II. 351. xv.
Force, injuries with and without.
III. 118.
--, when repellable by death.
181. IV.

Forcible abduction and marriage. IV.
208.

- entry and detainer, III. 179.

IV. 148.
Foreclofure. II. 159.
Foreign bill of exchange. II. 467.

- coin, forging it. IV. 89. 99.
120.

303.
county, indiltment in. IV.

dominions. I. 11o.

prince, penfion from. IV.
122.

fervice. IV. 100.
Foret. I. 289. II. 14-38.414.

- Cours 4:6. TL. 13. IV.
+15.420,421-423-432-437-

Forefla,

почит. II. 212.221.



Forefa, carta de. 1V. 423- 425.

Forfeiture, I. 299. II. 153-267.
for crimes. IV. 377-381.

423,424.
• of copyholds, 11. 284.

goods and chattels. II.

420. IV. 386.
lands. II. 267. IV. 391.

Forgery. IV. 247.
Forgivenefs by the profecutor. IV.
364.

forma pauperis. 111. 400.

Forms of law, unalterable, I. 142.

Fornication. IV. 64.
Forts and callles. I. 263.

Fortune-tellers. IV. 62.
Forty days court. III. 71.
Founder of a corporation. I. 480.

Foundling hopitals. I. 131.

, allowance of. III. 263.

, royal. I. 302.

Franked letters. 1. 324.
Frank-fee. 11. 368. III. 166. *

Frank-marriage. 11.115
Frank-pledge. I. 114. IV. 252.

-, view of. IV. 273•
Frank-tenement. II. 104.
Frank-tenure. II. 61.

Fraud, civil, where cognizable. Ill.

Frauds and perjuries, fatute of. I.

4.18. II. I61. 245-259.297-306.
337-342-364-370.478.466.500.
501. 515• III. 159.420. IV. 439.

Fraudulent deeds. II. 206.

Free bench, II. 122.

INDEX.

Freehold. II. 104.
- leafes. II. 120.318.

Full age. 1.463.

Funeral expenfes. II: 508.

Furandi animus. IV. 230: 233.
Futuro, freehold in. II. 144. 165-

Gage. III. 280. iv.

Game. 11. 14-395-403-410.1V:415-

laws. IV. 174.416.

--, compelling prifoners to br

Gardens, robbing of. IV, 233•
Garter, knight of. 1. 403.
Gavel-kind. I. 74. II. 84. IV. 109.

413•
General demurrer. 11I. 315-

fund. 1. 331.

legacy. 11, 512.

tail, II. 113. vi.
verdict. 111. 378. 1V. 354.

Gentlener. 1, 405, 406.

Gift

Foreftaller, diffeifin by. Il. 170.

Foreftalling. IV. 159.
Foretooth, triking out. IV. 206.

Formedon, writ of. Ill. 19I.

Franchife. II. 37.

, difturbance of. 111. 236.

Frankalmoign. II. 101.

Frater confanguineus. 1I. 232.

__ uterinus. II. 232.

431, 437, 41. IV. 158.

.- deviles. II. 378.
Fraunk-ferme. II. 8o,

Free fithery. II. 39.417.
- fervices. II. бо.

— focage. 11. 79.warren. 11. 38.417.IV.415•

Frefh fuit. 1. 297.

Fruit, itealing of, IV. 233.

Fund, piC: 1. 331-

G

, eltates in. 11. 157.

-, deftroying of. 1V. 174.

Gaming in. i, TV. 175.
Gaming houfes. IV. 167.371.
Gaol delivery. IV. 270. üi.

- diltemper. 1. 346.
Gaolers. I. 43б. IV. зос.

approvers, Ec. IV. 128.

imparlance. III. zor.
iffue. III. 305. IV. 338.

«ccupancy. II. 258.
_ feffions. IV. 272.Itatute, 1. 35.

- warrant. IV. 291.

Gift of clattel, perfonal. II. 44i.



INDEX.
Gift of chattels, real. II. 440.

- lands and tenements. II. 31б.
Gilda mercatoria. I. 473.

Gleaning. 111: 212.
God and religion, offences againt.

Goodbehaviour, fecurity for. IV.
1251.250.

123.
-, it's original. I. 48.

Grand affife. III. 341. 351. vi. IV.
422-

107.

126.

- in attaint. III. 351. 404-

Grants. II. 9.
- of chattels, perfonal. II. 441.

--, real. Il. 440.
lands and tenements. II.

317°
the king. II. 346.

Great council. 1. 147.
leal of the king. II. 346. III.

, counterfeiting

- tithes. 1. 388.
Gregorian code. 1. 81.

villein in. 11. 93.
Guardian ad item. 111.427.

- and ward. I. 46o.
at common law. I. 46г.

nature. I. 461.

for nurture. I. 461.
in chivalry. I. 4.62. II. 67.
focage. II. 88.

Guardian, teltamentary. 1.402.

Gunpowder; hindering it's importa-
tion. IV. 116.

, keeping or carrying it
illegally. IV. 168.

corpus. I, 135.

aft. I. 128. III. 135.
IV. 438.

130.

129.

130.

130.

Habitation, offences againft. IV. 220.

Hereditas jacens. II. 359.

Hal blood. I. 194. II. 227.

Hamlet. I, 115.
Hanaper office. III. 49.

Hand, burning in. IV. 367.365.

, holding up. IV. 323.
lofs of. IV. 125. 154. 276.

377.

Glanvil. I. 72. IV. 421.

IV. 43:

Coverument, coatin. Sagant. IV.

Couftumier of Normandy. I.

juror, difelofing evidence. IV.

jury. IV. 302. ii.

larciny. IV. 229.
ferjeantcy. II. 73.

47.
it. IV. 83=

by cuftom. I. 462.

ftatute. I. 462.

Guernfey, ifland of. I. 107.

Gyphies. IV. 165.

H
Habeas corpora juratorum. III. 354.

ad deliberandum. III.

faciendum et reci-
piendlum. III. 130.

130.
profequendum. III.

refpondendum. III.

fatisfaciendum. III.

fubjiciendum. III.

I35.
teflificancum. III.

cum caufa. III. 77.
Hubendum of a deed. Il. 298, i, ii. s
Habere facias pole/fonem. 1II. 412.

Jeshnam. 111. 412.

Flackey coacroan chal f. 324-

Heretico comburendo, writ de. IV. 46.

Hame fecken. IV. 223.

378-377. iv.
-, difabling. IV. 206.

Haud



INDEX.

Hand fale. II. 448.

- Iteward of Great Britain, dis
Hanging. IV. 376. court. IV. 261. 348.
Hanover, 1. 110. in
Hares, tealing them. 1V. 239. parliament. IV. 260. 263-
Havens. 1. 264. Oxford, hia court.

IV. 277.

Head of the church. I. 279. IV. 430. -, trials in. IV. 351.440.
Headborough. 1. 115- Highways. I. 357. II. 35.
Health. I. 124.

injuries to. III. 122.
offences againit public. IV. 243•

, robbery in or near. IV.

Hiring. II. 453.
Hiltory of the law. IV. 407.
Hogs, keeping them in towns. IV.

Hearth money. T. 326. 167.
Holding over. II. 151. III. 210,

Heir. II. 201. Homage. II. 53•
— apparent and prefumptive. II.
208.

liege. I-367.
Helping to ftolen goods for reward. of a court baron. II. gI.

IV. 132. limple. 1.367.
Hengham. 1. 72.111. 409.1V.427. Homicide. IV. 177.
Henry I., his laws. IV. 420.
Heptarchy, Saxon. IV. 410. Honorary feuds. II. 56. 215.
Heraldry. 1ll. 105. Honoris refpedum, challenge propier.
Heralds. 141. 105

• books. 111. 105. Honour, court of. III. 104.
Hereditaments. Il. 17. of a peer. I. 402.
Hereditary right to the crown. I. ior. or dignity. 1. 271.
200.

Heriots. II. 97-422. Horles, fale of, II. 450.

High commilion court. III. 67. IV.
42.433.439. Houfe, immunities of. IV. 223.

1.355.
of England. I. 355.

IV. 268. Houle-tas. 1, 325, 320.

court. M11. 68. IV. 267.
his Hue and cry. IV. 293-

Hundred, I. 116. IV.411.
Hundred,

High mifdemefnors. IV. 121.
.. writing, fimilitude of. 1V-358.

Hawks, tealing of. JY. 23б.
Hay-bote. II. 35: - treafon. IV. 75.

ІбІ.
Hearly in quie, IT a51.
Hedge-bote. 1I. 35-
Hedge ftealing. IV. 233- 21I.

sunceftrel. II. zo.

by bilhops. I. 284-379.
Heirels, ftealing of. IV. 208. IV. 421
Heir-looms. II. 427.

Homine replegiando, writ de. III. 129.

III. 261. IV. 352:

leignory. 11. gi.
Herely• 1V. 44. Hop-binds, deftroying. IV. 246.
Heritable jurifdictions. 11. 74. Horie-races. IV. 173.
Heretochs. I. 397-400. IV. 413• Horle-fealing. IV. 238.

-, feifing of. III. 15. Hofpitals. 1. 471-474.
Hermogenian code. I. 81. -, their vifitors. I. 482.

Hotchpot. II, 190.517.

conflable. -, larciny from. IV. 240.
Houfe-bote. II. 35°



INDEX.
Hundred, altion againft, for robbery, Impeachment in parliament. IV

Hundred court. Ill. 34. 1V. AIr.
=59.

Hundredors challenge for detect of. Imperial chamber: III. 39.

Hunger. IV: 3r. crown and dignity. 1.242.

Hunting. III. 213. Impediments of marriage. I. 434.
- by inferior tradelmen. III. Implication. Il. 381.

215.401. Implied condition. II. 152.

contract. II. 443- III. 159•
143 144. malice. IV, 200.

Hurdle. IV. 02. 377• - warranty. II. 300.
Hulband and wife. I. 433. IV. 28.

115.
Hultings, court of, in London. IlI.

80.
counterfeit money. IV. 84.

Impofible condition. 11. 156.

Hypotheca, 11. 159.
Impotency. 1. 434.
Impotentiae, property, ratione. 11.394.

Jactitation of marriage. III. 93•

Identity of perfon. IV. 396.

Idiot. 1. 303. 11. 291. IV. 24-

, cognizance of. III. 427.

-, marriage of. I. 438.

Idiota inquirendo, writ de. I. 104.

Ignoramus. IV. 305.
Ignorance. 1V.27.

Illegal conditions. 11. 156.

Imagining the king's death. IV. 76.
Imbezzling king's armour or ftores.

IV. 101.
public money. IV. 121.
records. TV. 128.

Immediate defcent. II. 226.

- Itates of the empire. II.

436.
beyond fea. I. 137.

218.
Improper feuds. II. 58.
Impropriations. I, 386.

Incapacities. IV. 377-
Incendiaries. IV. 220.

Incidental prerogatives. I. 240.

Incorrigible roguery. IV. 16g.
Incumbent. I. 392

Indefeafible right to the throne. I.

195.
Indentures. II. 295-

Indictable, what. IV. 218.
Indict-

с. III. бо. IV. 246.293.
.._ of wafte. II. 283.%.

III: 359. IV- 352. conftitutions. I. 80.

night or in difguile. IV.

Importing agnus dei, crofles, &c. IV.

-lojuries to. 111. 139.

89.
flydage. J.311.

Impoftures, religious. IV. 62.

I & J

, infpection of. III. 332.

Idlenefs. IV. 169.

Jeofails. III. 407. IV. 375- 439.
Jerfey, illand of. I. 10б.
Jetfam. I. 293- III 10б.

Jews, Chitre V 3-349
Ignominious punihments. IV. 377.

бо.
Imparlance. II, six. III, 299. 30r.
ххіх.

VoL. IV.

Imprefling feamen. I. 420.

Imprifonment I. 134. 136. IV-377.

IV. 16.
falfe: III. 127, IV.

Inceft. IV. 64.
Inchantment. IV. 6о.

Incompres, julerents: It 397.

Incorporal redianet. 17.2074.

Incumbrances, covenant againft. II.x.

Indebitains allumpfe III, 155.

-- of a fine. II. 351. X.
India, mifdemeanors in. IV. 305-
Indicavit, writ of. III. gI.

Pp



INDEX.
Injunction in equity, III. 443.

•-, copy of. III. 126. IV. Injuries, civil. fIT. 2.

-, with and without force, III.

- locality of. IV. 303. 118.
Individuals, offences againft. IV. 176. Inland bill of exchange. II. 467.
Indorfement of bills and notes. II.

468. IV. 441. Inn of court and chancery. 1.23. 25-
Induction to a benefice. I. 391. II.

312. IV. 107
Indu/triam, property per. 11. 391.
Infamous witnels. III. 370.
Infant, 1. 463. II. 292. 162.497.

Inquelt of office. III. 258. IV. 301.
-, carnal knowledge ot. 1V.212. 424.

• cognizance of. III. 427.

evidence by. IV. 214.

, in ventra fa mere. 1. 129, 130: Infolvency, act of. II. 484.

-, privileges and difabilities of. Infection, trial by. Ill. 33%.
I. 464.

Influence on eleêtions to parliament.

I. 178. Inititution to a benefice. I. 390. II.

Information, compounding of. IV. 23. IV. 107.

135:
criminal. IV. 308.429.

-, ex officio. III. 427. IV. Intereft of money. II. 454.

308. on bankrupt's debts. II. 488.

, for charities. III. 427. - legacies. II. 514.

in crown office. IV.
308.

or no intereft, infurance. II.
459,460.

Interlineation in a deed. II. 308.

, nature of quo warranto.

rem. III. 262.

III. 428.
Informer, common. II. 437. III.

Infortunium, homicide per. IV. 182.
Inheritable blood. II. 246.

Inheritance. II. I1. 201.
.., canons of. II. 208.

Initiate, tenant by courtely. II. 127.

• judgment. 1f1. 448.

383•438. IV. 287.
- in chancery. III. 449.

Inteftates, their debts and effects. IV.

425-428.

Indiêtment. IV. zoz. ii.

35%.

Inrnates. IV. 168.

Inukeeper, action againlt. III. 165.

Inns, diforderly. IV. 167.
Innuendo. 1II. 126.

Inofficious teltament. I. 447. II. 502.

IV. 22.

Inquifitio poft mortem. II. 68. III. 258.

Infidiatio viarum. IV. 374.

infpection of. III. 332. Infimul computaffent. Ill. 164.

II. ібо. Infolvent debtors. Il. 484. III. 41б.

Infalment. 11. 312.
Infeodations of tithes. II. 27: Iriftanter, trial. IV: 39б.v.

Inftitutes of Juftinian. I. Sr.

Infurance. 1I. 158. III. 74. IV.441.
Interdidum. III. 442.

43б. Intereffe Termini. II. 134.

ecclefiaftical courts. Intereited witnels. III. 370.
III. 101.

, exchequer. III. 2б1. Interlocutory decrèe in ecclefiaftical

courts. IlI. 101.

IV. 312-441. - chancery. Ill.

of fuperititious ules.

Ir. IV. 308.

-, eftates of. II, 104°

452.

Interplation of lav sT: 135.

Interrogatone, samation on. IIT.

Inteftacy. II. 494.

Intrufion,



INDEX.

Intrufion, information of. III. 261.

on freehold. 111. 16g.

-, writ of. III. 183.

510.

- of benefices. II. 23.

reuds. 11. 53•

lands. 11. 311.

Involuntary manfaughter. 1V. 192.
John, king, his relignation of the

crown to the pope. 1V. 107.111.

340. 111;
Joint-tenancy in lands. II. 180.

things perfonal. II.
399-

Joint-tenant,
409-

king cannot be. II.
Jointure. II. 137. 180. v.
Ireland. I. 99.

Iron, Realing. IV. 233.

322.

Iflue at law. 111-313, 314.

-, feigned. III. 452.

in criminal cales. IV. 399. in. v.

equity. IlI. 448.

IV. 340. 111.
-, tender of. III. 313.

Itinerant courts. IV. 411.422,

Judges.

•, how council for prifoners.

, killing them, IV. 84.
-, their commilions. I: 267.
-, threatening or reproaching

them. IV. 126.

Judgment, action on. III. 160. 421.
, in criminal cales.

375.
, property by. II: 436.

, relieved againt in equity.

Judices ordinarii, IIl. 315.

Judicial power. I. 267. 269.

344. parium. 111. 350.
Jure divino, right to the throne. I.

Jure, king de. I. 204. IV-77°

of courts, fettled by
425, 426.

plea to. III. 301. IV.

333•

Jury, trial by. III. 349. IV. 349.
414.441.

_ ad rem. Il. 312.
duplicatum. II. 199.

imaginum. I. 406.- 17 re. 11.312.
-- legitimum. II. 328.

- patronatus. 111.246.

-, homicide in advancement of.

king the fountain of. I, 266.

109.

Inventory of deceafed's effeâs. II.

Inveftiture. Il. 209•

Joinder in demurrer. III. 315.xxx.
- of battel. III. v.

iffue. III. 355. xili. IV.

Irons, to fecure prifoners. IV. 300.

Iflands. II. 26г.
Ifluable terms. III. 353•

-, collateral. IV. 39б. v.

, joinder of. III. 315. xiii,

Iflues on a diftringas. III. 280.

juftices, III. 59. IV. 422.

F. 2677g then. IV. 143
IV. 355:

Judgment. II. xix. III. 395. vi. vi.

xv. xxxi. xxxili.

Iv.

III. 437.

•writs. III.282.
Judicium Dei. IV. 341,342.

•ferri, aquae, et ignis. IV

19I.
tithes. II.

Juris trum, writ of. III. 352.
Jurifdiction, encroachment of. III.

1II.

Edw. I.

Jurors, fning or imprifoning. IV.
зб1.

Jus accrefcendi. II. 184. v.

fiduciarium. II. 328.

- tractorium. Ill. 50.precariums. II. 328.
Juftice, free courfe of. I. I4I.

IV. 179.
-, reglect or refufal of. Ill.
-, offences againft. IV. 128.

Juftice-feat, court of. III. 72.
Juflicies, writ of. Ill. 36.

Juftifiable homicide. IV. 178

Pp 2 Juiti-



INDEX.
King, his feals. II. 346, 347. III.

counterfeiting. IV.
83.89.

- filver. 1d. 350.

Keeper, lord, III. 47. - title. I. 190.

123.
ubiquity. 1.270.

Kindred, how numerous. II. 205. injuries to or by. III. 254.

King. I. 190. levying war againt. IV,
• can do no wrong. I. 246. III.

-, compaffing or imagining his IV. 122.
death. IV. 76. King's bench, court of, III. 41. IV.

bis councils. I. 227. 205.

courts, contempts againft. them. IV. 84-
Knight bachelor. 1. 40q.

dignity. 1. 241. banneret. 1. 403.

duties. I. 226. of the bath. 1. 403.

enemies, adhering to. IV. garter. 1. 410.

82.
government, contempts

thire, his electors. I,
172.
—- to be returned on a lord's

grants. 11. 346. jury. III. 359.
money, counterfeiting. IV. Kuight's fee. 1. 407-410. Il. 6z.

84.
palaces, contempts againit. 437•
perfection. I. 246.

- perion, contempts againit.

- power. I. 250. -, hard. IV. 370,371-377.
Labourers. I, 407. 426.

contempts a- Laches. 1. 247.
of infant. 1.465.

-, his prerogative in debts, judg-
ments, and executions. III. 420. Laity. I. 396.

revenue, estraordinary. I. county palatine of. I.

117°
-, ordinary. 1.281.

royal family. 1. 219. 225. courts. III. 78.

Jultification, Special. III. зоб.
Jultifying bail. III. 291.

K
fovereignty. 1. 241.

King, ga mounts to homicide.
-, contempts aganit. 1v.

IV. 196.

8I.
254. IV. 32.

-, refufal to advile or affift him.

counfel. 111.27. juftices of, killing

IV. 124.

againit. LV. 123.

Knighthood. I. 404. II. бд. IV.
IV. 124. Knight-fervice. II. G2.

perpetuity. 1.24g.

IV. "'Bicafure, how underfood. Labour, foundation of property. II
IV. 12I. 5-

pierogative. 1.237-

gainit. IV. 122.
felonies againit. Laefae majeflatis crimen.IV. 75.

IV. 98.
Lacone fidei, fuit pro. III. 52.

Lancafter,
зой.

, it's

Lancafter,



INDEX.
Lancaiter, duchy of, it's courts. III. Law of parliament. 1. 163.

fide of the chancery. Ill. 47.
Lands. II. 16, 17.

-, property in. 11. 7. — Itatute. 1. 85.
Land-tax. 1. 30g. IV. 123. -, unwritten. I. 63. IV. 408.

Laple. 11. 276. IV. 107. -, wager of. 111. 341. 1V. 414.

Lapled legacy. II. 513. 424.
-, written. 1. 85•

, appeal of. IV. 314. Lawing of maltifts. 111. 72.

, compound. IV. 239. Lay corporations. I. 470.
from the houfe. IV. 240.

perfon. IV. 241.

, grand, IV. 229.
, mixed. IV. 239 Leading interrogatories. III. 449.

, only of things perfonal. IV. Lcap-year. Il. 141.

232.
petit. IV. 220. and releafe. II. 339. ii.

, entry, and oufter, rule to
Lathes, 1. 117.

Leet. IV. 273-411. 424.
Law. 1. 38. Legacies. II. 512.

Legal eftates for life. II. 124. 126.

and equity, courts of, how 129.

canon. 1. 14. 19.79. 82, 83. Legillative power. I. 147
, civil. I. 80. Legilature, how far controllable. I.

and canon, authority of.

1. 14.79.83.IV. 421, 422. Legitimate child. I. 440.
rejected by Lending- II. 454.

the Englith nobility.1. 19. Letter, demanding money, &c. IV
, common. 1. 63.67. 144.
divine or revealed. I. 42.

1.379.

-, threatening. IV. 137. 147.
french. III. 317. IV. 416. Letters patent. II. 346.

428. Levant and couchant. III. 9. 339.
greek. III. 321.

Levitical decrees. 1. 435.

, latin. 111. 319.1V. 428.

, martial. I. 413. IV. 436.
, merchant. 1.273- 1V.67. war againft the king. IV
, municipal. I. 47.
of nations,1. 43°

• nature, I. 39. Libel, immoral or illegal, IV. 150

Libel

•- exchequer. III. 45-

Larceny. IV. 229.

__ inveftiture of bifhops. I.378.
Lazarets, efcaping from. IV. 162.
Lead, ftealing. 1V. 233.

Leale. II. 317. ii.

fimple, IV. 229.
confefs. III. 204. xi.

Latitat, writ of. III. 286. xxiii.

, amendment of, ftatute for. IV. -, lubtraction of. III. 98.

441.

diftinguilhed. III. 429. Legatine confitutions. 1. 82.

ІбІ:

- miflive, for electing a bilhop.

co, offences
againit. IV. 43. , in chancery.III. 445

•, feodal. II. 44. IV. 418.

Levari facias, writ of. IlÍ. 417.

hiftory of. IV. 407.

Lerying eno y, thout confent of

81.
Lewdnels, IV. 64.

, offences againft Les manifefta. 11I. 347.
IV. 66. — talionis. IV. 12.

Pp 3



INDEX.
Libel, in ecclefiaftical courts. III. Lineal defcent of the crown. I.

100. 194.
-, malicious. III. 135. IV. 150.

Liberties or franchifes. II. 37. Lip, cutting of. IV. 207.
Liberty: civil. I. 6 125. Literary property. Il. 405.

-, natural. 1. 125: Litigious church. III. 244. 246.
of the prefs. IV. 151. Littleton. 1.72,73.

, perfonal. I. 134.
Livery in chivalry. II. 6g.

218.
, perional injuries to. 11l. 127.

- from the pope. IV. 115.
of alienation. Il. 72.

to adminilter naths. 111. 59.

agree in a fine. II: 350.

Licenfed curate. I. 394.
Licenling of books. IV. 152. 439.

Licentia concordand:. 11. 350. xiv.
Liege. I. 307.
Lieutenant, lord. I. 412. IV. 273.
Life. I. 129.

annuities. 1l. 461.

-, eftates for. II. 120. v.
Ligan. 1. 293.111. 100.

Light. II. 14.
houles. 1. 264.

prefumption. 111. 372.
Limbs. I. 13o.
Limitation of entries, actions, and
indiaments. III. 178. 188. 192.

351.436.

Limited

- property. 11. 391.

436.
Local actions. III. 294.

Locality of trial, III. 384. IV.
303.

Locks on rivers, deltroying. IV.
144.Logic, it's effects upon law and the-
ology. 1: 33. II. 58. IV. 417.

London, courts of. III. 81.
, cultoms 01. 1. 75,76.11.

518.
, franchifes of, not forfeit-

able. III. 264. IV. 424.
-, mayor andaldermen of,

their certificate. III. 334.

- may kill the king's deer. I.
167.

temporal. 1. 157.

Lotteries. IV. 168.

Lunatics. 1. 304. II. 291. IV. =4.

395-
cognizance of. III. 437.

, marriage of. I. 439.
Luxury. IV. 170.

Madder

- warranty. II. 3o1.
Liberam legem, lofing. III. 340.404.

IV. 348. Liner, ears from place of manu-

Liturgy, reviling of. IV. jo.
; crimes againft. IV.

Licence formariage. 25 439-

- mortmain. II. 269;

Xiv.

- loquendi. III. 299.

, crimes againft. IV. 177.

Ligeance. 1. 366.

х9б. 250.IV. 30б. 308. 315.

eftate. II. 155.
, tatutes of. III. об.

adminiltration. II. 5об.
- fee. II. 109.

Lineal confanguinity. II. 203.
• defcent. II. 210.

of feifin. II. 311. i.
Loans, compulfive. I. 14o. IV.

Lollardy. IV. 47:

Lord and vaflal. Il. 53.
— feodal. II. 53:
Lords' committces for courts of juf-

tic, Tile t, it's attendants. I.

fpiritual. 1. 155-

- trioro. IV. 259, 200. 410.



Manufacturers, feducingthem abroad.

Madder roots, Realing them. IV. Manufactures, encouragement of. IV.
233•

Madhoutes. 1. 335•
Marchers, lords. I. 398.

Marches. I. 398.

.., his courts. III. 68.

Marine felonies, how clergyable. IV.

351. 373.*
carta. I. 127. IV. 423:425- - triable. IV. 269.

, it's contents. IV. 423,
424.

Mariners, wandering. IV. 164.
Marines. I. 416.

Mainprize, writ of. III, 128.
Maintenance of baftard i. I. 458. courts. III. 6g.

children. I. 447.

parents. 1. 454.
Market. I. 274. III. 218.

134. clerk of, his coust. IV.
- wife. I. 242. 275.

Making law. III. 343. overt. II. 449.
Mala in fe. I. 54. towns. 1: 115.

Marque and reprifal. I. 258.

government.
IV. 121. Marriage. I. 433.

Male preferred to female in defcents. -, clandeftine or irregular. 1.

1. 197. 11.212. 439. IV. 162.
- line preterred to temale. 1. 194. contract, fuit for. Ill. 93•

, forcible. IV. 208.
234. - in chivalry. II, 70. IV.

418.420.421.
• implied. IV. 200. • locage. 11.08.

Malicious mifchief. IV. 244. ing or deftroying. IV. 163. 249.
- protecution. III. 126. - of royal family. I. 225.*

IV. 117.
Man, ifland of. I. 106. , proof of. IlI. 140.

Mandamus, writ of. III. 110. 264. property by.II. 433°
fettlement. 11. 3б7.

Mandates, royal, to the judges in its antiquity.
private caufes. I. 142. IV. 426. II. 138.

Manhood. II. 54. -, when good, I. 440.
Marfhall of the king's bench, III.

tody of, III. 43-285.

INDEX.
Manitealing. IV. 219.

JV. 160.

Manumiftion of villeins. II. 94. 347.

Magiltrates. I. 146.

•, oppreflion of. IV. 141.

fubordinate. I. 338. Marefchall, lord. III. 38.

, lupreme. I. 338.

Magna afifa eligenda, writ de. III.

Mainour. III. 71. IV. 307. Maritagium. II. 70.
Mainpernors. III. 128. Maritarz. II. 7I

Maritime caufes. III. 106.

ftate. I. 419.
Mark, fubfcribed to deeds. II. 305.

luits. I. 428. IV.

- probibita. 1.57.

Mal-adminiltration of Marqueffes. I. 397.

- Itock preterred to female. 1l.

Malice expreis. IV. 199.

prepenfe. IV. 198. 206. - licencee and regifters, forg-

Malt-tax. 1.317.

IV. 441.

Manor. II. go.
Manfion houfe. IV, 224. 43•
Manflaughter. IV. 101. , cuf-

-, conviêtion of. IV, iv.

Pp 4 MarInall



INDEX.
Marhall of the king's hoft, certifi-

cate of. 11I. 334.

27б.
Martial courts. I. 416.

- law. 1. 413. IV. 436.

Mafter and fervant. I. 433:
• in chancery. III. 442.

~, Injuries to. 111. 142.
_ of the rolls. III. 442.

.—, his judicial autho-

Materia prima: III. 322.
Materna maternis. 11. 236.

Maxims. 1. 68.
Mayhem. I. 130. III. 121. 1V. 205.

, appeal of. IV. 314.

Mediate ftates of the empire. II. 6o.

Medictate, jury de. III. 246. 3бо.
IV. 128.166.278.352.

Mediterranean pailes, counterfeiting

Members of parliament. 1. 153•

Memory, time of. II. 31.Menaces. 111. 120.
Menial fervants. I. +25-

Merchants, cultom of. 1. 75:

IVere right. 11. 197.

Merger. II. 178.
Mefne lords. 11. 59.

proces. 1l1. 279.415.
profits, actions of treipals for.

111. 205-

end theology. II. 56. IV. 417.

Migration. II. 7
Military caufes. III. 103.

courts. 1l1. 68.

feuds. II. 57.

offences.
- power of the crown.

262.
• Itate. I. 408.

tenures. 1. 287.

Militia. I. 410. 492, 413-
Mines. I. 295.

247.
Minority none in the king. 1.
248.

Minors not to fit in parliament. I.

Mifadventure, homicide by. IV. 182.

Mife. III. 305. vi.
Misfortune. IV. 26.

Mifpleading, when cured by verdict.

Mitter le droit. II. 325.

Mixed actions. III: 118.

bills. 1. 170. 184.
counterfeiting. IV. 84.88.

Money

Marthalfea, court of. IlI. 76. IV.

Mafsbooks. IV. 115:

rity. Ill, 450.

Matrimonial caules. III. 93.
Matrona, jury of. 111. j62. 1V • 395.

infpection of. III. 332.

Mayora. IV. 413•
Meafures. 1. 274. IV. 275-424.

• falfe, IV. 159.

oF. IV. 249.

Menfu et thors, divorce a. I. 440. III.

Mercen-lage, I 65.IV. 412.

-, foreign. I. z60. 1V. 4=4.
Mercbeta. I. §3

-, not affignable. 11. 290.

_ serit of. III. 234.
Meraphyfes, their effectr upon law

Michel-gemoie. I. 147.

Michel-fynoth. I. 147.
Middlefes, bill of. TIl. 28g. saii.

1.415.1V.101.
I.

teftament. 1. 418.

-, deftroying their worke. IV.

, Realing ore out of. IV. 234.

Minftrells. II. 9б.

Mifchief, malicious. IV . If+-
Mifdemefnor. IV. 1.5.

Mifnomer. 111. 302. 1V. 334.

III. 394.
Mifprifion. IV. 119.

of telony. 1V. 1a1.

- trealon. IV. 120.
Mifake. IV. 27.
Mifufer. II. 153.

--l'oflate. II. 327.
Mittimus. IV. 300.

... larciny. IV. 239.
- tithes. 1I. 24.

Modus decimandi. II. 29.
Moërda. IV. 194.
Mollitur manus impofuit. III. 121.

Money, Y 21619.



INDEX.
Money expended for another, altion

for. 111. 1б3.
received to another's ufe, ac-

Monk. 1. 132.
Monopolies. IV. 160.436.

116.

Month. II. 14I.
Monuments. II. 428.

Mortgage. 11. 157. 1V. 435.
-, how confidered in equity.

111. 435•
Mortmain. I. 479. II. 268. IV. 108.

424-426.441.
Mortuaries. 11. 425.

Mother-church. I. i13.
Motion in court. III. 304.

., property 1n. 11. 5.

Mount, or bank. 1.328.

Multiplicity of laws, it's original.

Municipal law. I. 44.
Murder. IV. 194.

by perjury. IV. 138. 196.
, conviction of. IV.I.
-, indictment of. 1V. 11.

, when pardonable. IV. 194.
+00.

-, adviling it. IV. 126:

Mutiny-act. 1. 415.
Mutual debts, III. 505•

149.

National debt. I. 328. IV. 440.
Nations, law of. I. 43-IV. 66.

Nativi. II. 94.
Natural liberty. I. 125•

life. I. 132. 1I. 12I.
perfons. I. 123•

Natural-born fubjects. I. 36б. 371.
Naturalization. 1. 374. II. 250.
Nature, crime againft. IV, 215.

, guardian by. I. 46r.

, law of. I. 39.

Navigation acts. 1. 419. IV. 439.
Navigations, deltroying. 1V. 244.

-, hard labour for the be.

Navy, articles of. 1. 420.*
Ne admittas, writ of. IlI. 248.

, homicide by. IV. 178.

Negative in corporations. 1. 478.

-- of the king. I. 154.

Neglect of duty, action for. IlI. 163-

Negligence of officers. IV. 140.*

Negro. 1. 127-425.11.402.
Neite. 11. 94.

- trial. 1II• 387. IV. 361. 438.
News, falfe. IV. 149.
Next of kin. II. 224.
Nient culpable, plea of. IV. 339.
Night, in burglary, what. 1V.224.

Nihil dicit, judgment by. III. 29б.
397-

Nihil debet. plea of. III. 305-
Nif prius, courts of. III. 58.

writ of. 1II. 354. xili.
Nobility. I. 396.

-, it's ufes. I. 157.
Nocturnal crimes, how prevented or

Non

tion for. III. I3.

-, flay of fuits therein. IV.

Monters. II. 246.
Monfrans de droit. III. 256.

Mort d'ance/tor, affife of. III. 185.

Mortun vadio, eftate in. II. 57•

Moveables. II. 384.

Mountebanks. IV. 167-
Mulier puifné. 11. 248.

III. 325:

Murdrum. III. 331. IV. 195-

Mute, trading: 17. 324.

Mutilation, I.I30. III.12s. IV.207.

- punilhment by, IV. 377•

N
Namium veiliam, vel reperimm. HI.

neft of. IV• 371.

- excatregnum.1.137-266.IV.122.
= injußte vexes, writ of. III. 234.
Neceffity. IV. 27.

Negligent e/cape. IlI. 445-IV. 130.

Nembda. III. 350.
New afignment. III. 311-

Nightwalkers. IV. 292.

vireturn of, to writs. Ill. 2820

, juftices of. III.6o.IV.269.
, trial at. IlI.353- IV-351.

refifted. IV. 180.



INDEX.

compos mentis. I. 304. II. 497.

- culpabilis, plea of. III. 305.
IV: 339.

- eft inventus, return of. 111. 283.

-Jun informatus, judgment by.

Non-claim in fines. II: 354.

- of infants. I. 465.

Nonconformity. IV. 51. 432.

111. 09.
Non-refidence. 11. 322.

, judgment as in cale of. III.

357•

Northern borders, rapine on. IV.

244°
Northumberland, theft in. IV. 238.

Norman conqueft. I. 99. IV. 414,
415.

illes. J. 107.
Nole, cutting off or flitting. IV.

207-247.377.
Not guilty, plea of. 111. 305. sin.

- hand. II. 467.

Notice in ejectment. III, 203. x,
- of trial. III. 357.

Novels in the civil law. I. 81.

- tiel record. Ill. 331.

-tari, plea of. III. 305.

Nurture, guardian for. I. 463.

-, common. IV. 166.
-, private. III, 216.

Oaths to the government, refufal or
neglect to take them. I. 368. IV.

116, 117.123.
voluntary and extrajudicial.

Obedience to parente. 1. 452.
Objeets of the laws of England. I.
121.

Obligation of human laws. I. 57.

Occupancy. ll. 3. 8.358.400.
Odhal right. 11.45.

IV. 162.
Ofice tound. 111.259.

•, inqueit of. 111. 258.

, killing them in executing
their office. IV. 200.

= of courte, their certificates.
III. 336.

, removal of. Ill. 264.

Offices. 1. 272. 11. 3б.
- and penfions, duty on. I-327.

1. 243.

Option of the archbifhop. I. 381.

Optional write. III. 374.
Orchards,

Non affumpfi. III. 305-
- infra fes annos. III. 308.

IV. 24. 395•
_ c47. IV. 339.

• decimando, prefcription de. II. 31.

- eft fadum, plea of. 111. 305.

xviii, xix. xxili.

_olfante, I. 345.II. 273. IV.
40I.

-projequitir. 1l1.2g6.

ITI. 397:

Nonjuror. IV. 124.
Non-payment of ecclefialtical dues.

Non/uit. III. 296. 31б. 37б. vi.

Non ufer. Il. 153.

Note of a me. II. 357. XV.

Novel dififin, affife of. III. 187.

Nudum padum. 11. 445.
Nul difleilin, plea of. III. 305. II.

xvill.

Nuncupative wills. Ll. ros.

Nufance, abatement of. Ill. 5•
-, affife of. III, 220.

Oath ex the pay 10: 315. 437-

IV. 137.

-, or bond. Il. 340. xIlI.
III. xxiv.

Obitructing of proces. IV. 12g.

Odio et atia, writ de. III, 123.

Oeconomy, public, offences againft.

Oficers, arrelt by. IV. 292.

, refufal to admit. III. 264.

Offcas, oath ex. 111. 101.447.
Oleron, law's of. 1. 419. 1V-423.

Opening out it. VI, 30w remedied.

- magiltrates. IV. 147.



INDEX.

Orchards, robbing of. IV. 233. Paper book. III: 317.407.
Ordeal trial by. IV. 342. 414.425. 1. 330. II. 466. IV.

44!
Orders, holy. I. 388.
Original contract of king and people. Papiles, children of. 1. 449. 451.

1. 211,233° •, incapacities of. II. 257.293-

fociety. I. 47.
conveyances. 11. 310. Paramount, lord, II. 59. gI.
of a deed. II. 296. Paraphernalia. II. 435-

Parcels in a conveyance. II. i. i.
Orphanage. 11. 51y.

Parceners. JI. 187.
Parco fraito, writ de. 111. 146.

Overt act of trealon. IV, 79. 86. Pardon. IV. 316. 337-376-396.
357. accomplices
--, market. II. 449. or receivers. IV. 331.

•, pound. III. 12. - not pleadable to impeach-

ment. 1. 334. 1V. 261. 339. 440.
- freehold Pardoning, prerogative of. I. 269.

Parent and child. I. 446.
319• =, injuries to. III. 140.

Parental power. I. 452.
Parents, Sc. their confent to mar-

- and terminer, commifion of. riage. I. 437•
Pares curtis. IT. 54.

-, trial per. III. 350.

ing them. IV. 84.

Park. II. 38. 416,
Parli: ment. 1. 141. 147. IV. 412.

425.428.
-, court of the king in. IV.

Pains and penalties, act to inflict.

Pais, matter in. Il. 394.

Palace court. III. 76.
Palatine counties. I. 157. IV. 431.

their courts. III.

259.263.
of France. I. 177.

• rolls. I. 181.

Parliamentum indo@um. I. 177.
79•

Pandects. I. 81.

Panel of jurors. III. 354. IV. 302.
350.

Papal encroachments. IV, 101.

Parol conveyances. II. 297-

evidence. IlI. 3б9.
- or pleadings. IlI. 293•

Particular

— credit.
Order of feflions. IV. 272.

Papirian code. I. 81.

, laws againit. IV, 55.87.425.

procee. III. 279. Paravail, tenant. Il. бо.
• writ. Ill. 272. ix. xvi.

Overters of the lower. 1. 351. 132.

- for dilcovering

Oufter of chattels real. III. 198.

111.167.
Oufterlemain. II. 68. IV: 397.
Outlawry. I. 142. III. 284 xix. IV.

Owling. IV. 154.
• Oger. Ill, 299. xsviii.

IV. 260. 1.

juftices of, kill-

Parif. I. 112.

Oyez. IV. 340. Parith-clerk. I. 395.

P

IV. 359•

__, trial per, III. 349. IV. 349.

•, difufe of. IV. 497.

, power of. I. Io.
, lummons of. I. 150.

- difcovered. I. 17.81.

- procels, obedience to. IV. 115•

•, demur of. III. 300.

Parricide. IV. 202.
Parfon, I. 384.

- imparfonee. I. 391.



INDEX.
Particular citate. Il. 165-

274.
- (enanto, alienation by. II.

Parties to a deed. II. 208. ii. iii.

- fine. II. 355.
Partition: II. 189.

Partnerhip cognizable in equity.
III. 437:

-, violation of. IV. 68.

Patents. II. 346.
- for new inventions. IV. 159.*

of peerage. I. 400.
precedence. 111. 28.

Patent rolls. Il. 346.

- writs. II. 34б.
Paterna paternis. II. 236.

Patriam, trial per. III. 349. IV. 349.
Patronage. II. 21.

Pawns, II. 452.
Payment of deceafed's debts. If. 511.

- money into court. III.
304.

Peace and war, right of making. I.
257:
-, breach of. IV. 142.
, clerk of. IV. 272.

commilion of. I. 351. IV.
270.

, converlation of. 1. 349.

382.290.292-428.
, conviction by. IV.

•, lecurity for. IV. 251.254.

-, the king's. I. 118. 268.
350.

Peculiars, court of. III. 65.

courts. III. 88.

legacies. 11. 512.

Pecrage, benefit of, in offences: IV.

367.

Peers, great council of. I. 227, 228.

crown. 1. 227.

-, privileges of. 1. 401. III. 359.
IV. 253-573.307.

", proxies of. 1. 168.
-, trial by. I. f01. IV. 260.348.

Penalty of a bond. III. 435.
Penance, commutation of. IV, 105-
217.376.

for ftanding mute. IV. 335.

- from the crown. I. 176.

, duty on. I.
327.

from foreign princes. IV. 122.

of commons. I. 175.
People. I. 36б.
Per et cui, writ of entry in. III. 181.

- quod. 111. 124.
-, writ of entry in. 111. 181.

Peremptory challenge. IV• 353•390.
- mandamus. Ill. 111.265.
- writ. III. 274.

Perfection of the king. 1. 246.
Perjury. IV. 137.

196.

in capital cafes. IV. 136.

Penancy of prohts. 11. 163.

Perpetual curate. I. 394.
Perpetuating the teftimony of wit-

Perpetuity of the king. I.249.
Perfecution,

• ded of 1. 83. 1т. 303.

Palfports. I. 260.

Pafure, common of. II. 33.

-, difturbance of. III. 242.
Pauper-caufes. III. 400.

-, juliceo of. 1, 349. IV. 270.

28].
, offences againft. IV. 142.

Peculatus, IV. 122.

Pectniary caules in ecclefiaftical

Peereffes. I. 401.

-, hereditary counfellors of the

-, houfe of. I. 155. 1I1. 57.
-, pedigrees of, IÍI. 106.

-, protefts of. I. 168.

Peine forse et dure. IV. 325.
Penal (tatutes, I. 88. IV. 42g.

in ecclefiaftical courts.IV.

Pendente Le minitration. II. go3 -
Penitentiary houfes. IV- 371.
Penfion, ecclefiatical. I. 281. II. 40.

Penfioners excluded from the houfe

_ my et per tout, feifin. II. 182.

Permittive waite. Il. 281.

nelles. III. 450.



INDEX.
Perfecution, religious. IV. 46. 428. Plaintiff. III, 25•

432. Plantations. I. 107•

Perlon, injuries to. III. 119. -, destroying of. IV. 246.

Perfonal actions. III. 117.

where they die with
the perfon. lI1.302. → in bar of execution. IV. 39б. v.

allets. 11.510.
chattels. 11.387.
fecurity. 1.129.
things. II. 384.

424.
Perforating others in courts, &c. IV. Plealure of the king, how under-

128.
proprietors of fock. IV.

248. Pledge. II. 452.
Perfons, artificial. I. 123-467. -, eltates in. 11. 157•

-, natural, I. 123. Pledges of appearance.

-, rights of. I. I22.
Peter-pence, IV. 107•

Petition of appeal. III. 454.

bankruptcy. II. 480.
right. 1. 128. III. 356.

147°
Petitioning, right of. I. 143. IV.
147. Plena probatio. III. 371.

tumultuous. I. 143. IV. Plenarty. III. 243•
147• Plenum dominium. II. 312.

Petiy bag office. III. 49. Plough-bote. II. 35-

jury: 111: 351.

- Police, offences againft. IV. 162.

Policies of infurance. II. 458. IV.I. 429.
-, court of, III.

74:
Political liberty, I. 125.

Poll deed. II. 296.
Polls, challenge to, III. 36x, IV.

Pilcary, common of. 11. 34-40.

commons. 1.175. IV. 440. Pone, writ of. 1II. 34-37.195.280.

Plague, irregularity during. IV. 1.
Plaint. III. 273. Poor-Laws. I. 131. 355. IV. 432.

-, larciny from. IV. 241. Plants, deitroyng of. 1V. 247.
offences againft. IV. 177- -, Itealing of. 1V. 233.

Plea, at law. Il. xvil. Ill, go1, xii.

xxix.

tithes. II. 24.

food. IV. 121.
Plebifcita, I. So.

III. 280. 1.
XY11.

battel, IlI. v.

profecution. 11. xiv. xvi.

III. 275. i. fi. ix, x. xvii.

Plegii de profequendo in replevin. III.
IV. 437-

- retorno habendo. III. 147.

conftables. 1.355- Pluries habeas corpus. 1II. 135.

-, writ. III. 283- xix. IV. 319.

jarciny. tV. 229. Pocket-fberiffs. I. 342.

terjeantcy. 1l. 81. Poifoning. IV. 196.
fetion. IV. 272.

- treafon. IV. 75.203.
Pews. 44I.
Phyficians, Sc. III. 122. IV. 197•
Piepoudre, court of. III. 32.
Pignus. II. 159.
Pillory. 1V. 377•
Piracy. IV.71.

Placemen excluded from he houre of Polygamy. I. 436. IV. 163

Plagiarii. IV. 219. ii. xvii,

Puor. I. 359.

Poor-



Pope, his authonty, how demolitned.
IV. 104.421.428.430.

encroachment. IV. 104.

479. 424, 425.jurifdiction, defending it.

1V. 87-155.
reconciliation to. IV. 87.

Popith books, importing or telling.

prielt. 1V. 57.87.115.

feminaries, education in. 1.

maintaining. IV.

Portions, methods of raifing. II. rii.

neglecting to join.

., apparent right of. III.
177•179.

property in. 11.389.
right of. 11. 196.
writ of. III. 202. 412.

Pofl, writ of entry in. III. 182.

Polt-fine, II. 350.

Pound. III. 13.

INDEX.
Poundage. 1. 316. IV. 437.
Pound-breach. II. 146.
Pow-dike, cutting. IV. 241.
Power of the crown. 1. 250.

.. parent. 1. 452.

in capite, writ of. III. 105.
• common recoveries.

- tenant to. IlI. 182.
Praemunire. IV. 103. 428.

Pre-audience. III. 28.

Precedence. 1I. 224.272, III. 105-
.. of royal family. I. 225.°

, patent of. III. 28.
, table of. 1. 405.

Precedent conditions. II. 154.

Precept of election to parliament. I.

177.
Pre-contract. I. 434.

Pre-emption. I: 287. IV. 116.424.

439.
Pregnancy, plea of. IV- 394.

Premites of a deed, Il. 208. j, ii, mi.

Prerogative, T. 141.237-352. IV.
431, 432.

, caules of it's increafe

and decline. IV. 433.
comparative revies of.

1.336.IV. 440.

122.
copyrights. 11. 410.
court, 11. 509. III. 65-

, property by. 11.408.
Prefeription. 1I. 203.

-, corporations by. 1.473-

Poor-fettlements. I. 3б2.

Popery. IV. 55.

reculants. 1V.56. 124.

451. 1V.55-115.

II!
Popular aftions. II. 437. III. I!.

Pofitire proof. III. 371.

Pole comitatus. 1. 343.

IV. I22.

Poleho fratris. If. 228.
Poflefion, actual right of. III. 180.

Poffeflory action. II. 198. III. 180.

Poffibilities not alignable, Il. 2g0.

Poit diffeifin, writ of. III. 188.

Poea. III. 38б. лії.

Poithumous children. 1. 3o. II, 1бд.

Polt-Letters, Realingh CV.73 is. 28.
Poft-ofice. 1.322.

-, milbehaviour of it's offi-
cers. IV. 334.

Poyning's las. I. 102, 103.
Praccipe, writ of. 111. 374.

358. xv
-fines. II. 350. xir.

Praetor's edifts. I. 80.

Prebendary. 1. 383.

Predial tithes. II. 24.

-, trialof. I.456. IV. 395-

Premier ferjeant. 111. 28.

, contempts againft. IV.

, felonies againit. IV.g8.

, time of. II, 3I.

Prefentation to berefices. I. 389. 11.

23.
Prelen tative



Prefentment of copyhold furrenders.

Prelident of the council. 1. 230.

Prefling of feamen. I. 418.
- to death. IV. 328.

Prefumptive evidence of felony. IV.

358.
heir. II. 208.

Pretended titles, felling or buying.
IV. 136.

Pretender and his fons, treafons re-

Prevention of crimes. IV. 251:
•, homicide for.

IV. 180.
Price. II. 446. 454.

Primac preces. I. 381.

Primary conveyances. II. 30g.
Primer fine. II. 350.

Primogeniture. I. 194. II. 214. IV.

421.
Prince of Wales. I: 225.

Princes of the blood royal. 1. 226.

Princels of Wales, violating her. I.

royal. 1. 225.

-, violating her. I. 225.

Principal and acceflory. IV. 34.

- challenge. Ill. 3б3.

Prit. IV. 339.

Private act of parliament. 1.86. 11.

344.

wrongy. III. 2.
Privately tealing from the perfon.

INDEX.

Privies to a fine. II. 355-

Privilege. I. 272.

-, bill of. 111. 289.
trom arrelts. 111. 389.

of parliament. I. 164.

Privileged places. IV. 129.

Privilegia. I. 46.

-, propertypropter. 11.394.
Privy council, 1.229.

countellor, killing or attempting

to kill: I. 232. IV. 100.

purfe. 1. 334.

teal. 11. 347.

ligner. 11. 347.

, forging them. IV. 8g.

tithes. I. 388.

Prize caules. Ill. 508.

Probable prefumption. III. 372.
Probate of mill. 11. 508.

Procedendo, writ of. 1, 353.111. 109.

, obitructing it's execution.

Proclamations by the king. I. 270.

of a fine. II. 352. xvi.

on attachment in chan-

cery. Ill. 444.

exigent. III. 284.

Proctor. III. 25.

Profeffion, religious. I. 133.

Profeflor of the laws, his duty. 1, 35-

Profits of courts.1.289.

Prefentative advowfong. II. 22.

II. 3бд.
• oftences. 1V. 301.

Prels, hberty o1. 1V: 151.

Prefumptions. III. 371.

lating to. IV. gI.

Prielt, 1. 388.

- Jerfin. II. 6б.87. IV.418.

225. IV. 81.

IV. 81.

Priority of Sebts. II. SIt.
Prifage. I. 315.

Prifon, breach of. IV. 13o.

nuilance. III. 216.
• perfons, arreft by.IV. 292.

IV. 242.

-, writ of. I. 16б.

- villenage. II. 98.

Privilegium clericale. IV. 365.

verdict. III. 377. IV. 3б.

-, commiflion of. III. 6g.

Procels, civil, 1II. 279. xvi.
, cnminal. LV. 318.

IV. 129.
Prochein amy. I. 464.

IV. 431.

eltrays, I. 298.

xix. IV. 319.

-theriotact. IV.143•
=, writ of. III. 284. xx1.

Prodiration, money. TV. 157.
Profanenels. IV. 59.

Profert in coria. Ill, sviii.

Progrefs,



Progrels, royal. IV. 411.
Prohibition, declaration in. 111. 113.

•=, writ of. 111. 112.

Promulgation of laws. I. 45.
Proofs. III. 368.

100.
Proper feuds, II: 58.

Property. 1. 138. 11. 1, 2.

injuries to perfonal. III.

44.
- real. III. 167.

I. 109.
Proprietate probanda, writ de. III.

148.
Frorogation of parliament. I, 187
Profecution by the king. I. 268.

-, malicious. III. 126.

- of offenders. IV. 301.

Protection of children. I. 450.

, writ of. III. 289.

Protector, I. 248.

Proteft of bills and notes. II. 468,

469.
lords in parliament. I.

168.

Province. 1. 111.
-Provincial conftitutions. 1.82.

governments in Amenca.
1. 109.

Proving will in chancery. Ill. 450.
Provitions, papal. 1. 6o. IV, 107.

162.

Proxies in the houfe of lords. I. 1CS.

Puberty, age of. IV. 22.

Public act of parliament. I. 85.

Publication of depofitions. 111. 4jo.

Puis darrein continuance, plea. 111.
316.

47.
Pulling down churches, noules. Ei.

→ capital. IV. 9.18.236.*

-, certainty of. IV. 377.

-, end of. IV. 11. 252.

-, infliction of. IV. 258.

- power of. IV. 7.
-, feverity of. IV. 16.

Per auter vie, tenant to. II. 120.
Purchale. 1. 215: 11.241.

of writs. III. 273,274-
Purchafor, firit. 11. 220.
Pure villenage. 11. 200.
Purgatio vulgaris. IV. 342.
Purgation, canonical. III. 342. IV.

368.
-, oath of. III. 100.177.

Purfuit of remedies. III. 270.

Purveyance. I. 287. IV. 116. 434.

439.
Putting in fear. IV. 242.

Qualification for killing game. 11.

of electors to parliament.

I. 171.
jurors. III. 362.

Qualification:

Promifes. III. 158.
Promiflory note. II. 457.

in eccleftaitical courts. III.

crimes againit. IV. 23o.

, right of. II. 197 III. 19o.

Propheciary gretende 5 . America.

, expenfes of. IV. 362.

- embaffadors. 1. 254.

Proteftant diflenters. IV. 53.

- fuccelion. 1.210,217•
• trealon againit.

IV. 9o.
Proteftation, III. 311. xxx.

, felling unwholefome. IV.

Provifo, trial by. III, 357.

INDEX.
Provifors, itatutes againit. IV. fis,

• Sc.

- verdiet. III. 377. IV. 3бо.
wrongs. 1V. 1

Pueritia: IV. 22.

Puifne barona of the exchequer. III.

- jultices. III. 40,41.

IV. 143:
Pulfation. III. 120.
Punilment. IV. 7:

441.

-, meafure of. IV. 12.

Purpreftor. IV. 167.

Quadruplicatio. 1ll. 310.

417. IV. 075i



INDEX.

Qualification of juftices of the peace. Quo minus, writ of. III. 4G. 286.

members of parlia- Quo warranto, information in nature
ment. I. 175:

Qualified fees. II. 109. 441.
property. II. 391. → writ of. III. 262.

III. 221.

impedit. III. 246. 351.

non admifit, writ of. III. 250.
Quarantine. II. 135.

, irregularity in. IV. 1б1.

Quarrelling in church or church-
Quartering of foldiers. I. 414, 415.

•- traitors. IV. 92.376.
Quarter-leftions, court of. IV. 271.

Quarto die polt. 111: 278.

Quays. I. 264.

Queen. I. 219.
Anne's bounty. 1.286.
compafling or imagining her

death. 1. 223- 1V. 76.
- confort. 1. 219.
dowager. 1. 224.
gold. 1. 221.

, her attorney and folicitor.
1. 220. 111. 28.

- revenue. I. 221, 222.
regnant. 1.219.

her hufband. 1. 224.
violating her. I. 224. IV.

81.
Queftion, or torture. IV. 325:
Qui tam actions. III. 162. IV. 307.

night. Ill. 195.

426.
Quick with child. IV. 395•
Quiet enjoyment, covenant for. II. x.

Quit-rents. II, 42.

Rack. IV, 325-
Rack-rent. II. 43.
Rank, modus. II. 30.

Rape, appeal of. IV. 374.
in counties. I. 117.

of women. IV. 210.

492.
writ of right de. III.

194.

Ravihment of children. III. 141.

- wife. III. 139.
Reading of deeds: II. 304.

-, on claim of clergy. IV. 307.

Real actions. III. 117.

-, aflets. 11. 244-302.
-, chattels, II. 386.

-, things. II. 16.
Reafon of the law-1. 70.

408.424.

Rebellion, commition of. Ill. 444.
Rebutter. III. 310.
Recal of fubjects from abroad. I.
266. IV. 122. 160.*

Receiving Itolen goods. IV. 132.
Recitals

I.352. xxiv.

of. 1. 485. III. 263. IV. 311:

Quantum meruit. IIl. 1б3. Quod ei deforciat; writ of. III. 193-

- valebat. III. 1бз. =-, permittat, writof. III. 240.
Quare claufum fregit. III. 281. , profernere, writ of.

- ejecit infra terminum, writ of.
III. 207. Quorum claufe, ini commitions. I.

incumbravit. III. 248.
R

Quafhing. III. 303. IV. 321.

Que eftate. II. 264.

Quia dominus remifit curiam, writ of

Quia emptores, itatute of. ll. gr. 1V.

Quinto exacus. III. 283.xx. IV.319.
Quit-claim. II. xv.

VoL. IV.

Ranfom. IV. 380.

Rap in X. 248: IT. 308.
Rationabili parte bonorum, writ de. II.

Rationabilis dos. II. 134.

- ward, III. IqI.

44I.

-, compofition for tithes. II. 28.

Reafonable part. II. 492.516. IV.

Re-alturance. 11. 460.

Recaption, III. 4 IV. 363.
-, writ of. III. 151.



Recitals in a deed. II. 298. iv.

Reclaimed animals. II, 391.

Recognizance. II. 341.
- for the prace or good

behaviour. IV. 252.
in nature of ftatute

of bail. 11. 391. XV.

Recompence in value. II. 359.

Record. I. 6g. III. 24. IV. 426.

, court of. III. 24.

- forcible entry or detainer.
IV. 148.

riot. IV. 147.

, trial by. III. 330.

, vacating of. IV. 128.

37-195•
Recovery, common. II. 116. 271.

in value, 11. 359. xix.

of copyhold. II, 368. III. 166.*

Reitor of a church. 1. 384.

Redrefs of injuries. III. 2.

Reference to mafters in chancery.

Reformation of religion. IV. 430.
Refufal of a clerk. I. 389.

Regalia majora et minora. I. 248.
Regard, court of. III. 72.
Regardant, villeins. Il. 93.

Regent. I. 240.
, queen. I. 219.

Regilter of deeds. II. 343.
marriages. IV. 163.

Regnant, queen. 1.219.

Rehearing. 111. 453•
Relation back in bankruptcy. II.496.

forfeiture. IV. 387.

38б, 387.
judgments. III. 420,

Relations, private. 1. 422.

-, public. I. 14G.

427. IV: 308.

Relief. II, 56.65.87. IV.418.420,

Religion, offences againt. IV. 443.

Rem, information in. 11I. 2б2.
Remainder in chattels perfonal. II.

398.
of lands. II. 167.
•, writ of formedon in. III.

192.
Remedial part of laws. 1. 55-

Remitter. 111. 19: 190.
Removal of poor. 1. 3б4.
Rent. II. 41, 42. 57.299.

- charge. 11. 42.

-, remedy for. Ill. 6. 206.231.

• fervice. II. 41.

Replevin. III. 13. 170.
• action of. III. 146.

•, bond. III. 148.

iu criminal cales. IV.
339.

- equity. III. 448.
Reports

-
ftaple. II. 160. 342. IV. 431.

- fine. II. xv, xvi.

Reconciliationto the pope, &c.IV.87.

, affurance by. II. 344.

- debezzling of Tv. 128.
•, of actions. II. xviii. III.317.

ir. xii. xavi.

Recordari facias loquelam. III. 34.

357•XV11. 1V. 429.

, revifal of, when fuffered

•, roll. II. 358. svii.

Recreant. I11. 340, IV. 348.

Kectorial tithes. 1.38m.

Reculants, popiln. 1V. 55.124.
Recufatio judicis. III. 3б1.
Reddendum of a deed, Il: 299. i. ii.

Re-diffeifin; writ of. III: 188.

III. 453-

8

IN DEX.

Regifter of leamen, I. 419.*

Regiftrum omnium brevium. MII. 183-

Regrating. IV. 160.
Rejoinder, III. 31o.

- in error. III. xxxili.

42I.

Relative i enormous 11: 266

Releale of lands. II. 324. iii.

Religious impoftures. IV. 61.

• Itatute. I. 86.

Remife. II. xv.

IV. 441.

-, fubtraction of. III. 230.

Repetitum namium. lIl. 149.
Répleader. III. 395.

Replication 1 37 1I. 309 v. i-



INDEX.
Reports by the malter in chancery.

III. 453-
- of adjudged cales. I. 71.

of the
crown. 1. 194.201.

- parliament. I. 159.

Reprifals on foreigners. I. 258.

Republication of will. II. 379. 502.
Repugnant conditions. II. i56.
Reputation. I. 134.

- injuries to. Ill. 123.

Requefts, court of. 1. 230. 1ll.

51.
for fmall debts.

111. 81.

Refcripts of the emperor. I.58.

Refidence. I. 390. 392.

Kelignation. 1. 382. 393.

338.

Reltitution in blood, &c. IV. 402.
• of conjugal rights. 1ll.

tolen goods. IV. 362.

temporalties. I. 380.

- writ of. IV. 188. 3б3.

438.

- of leafes. II. 320.

IV. 432.

Retainer of debts. II. 511. III. 18.

- fervants by another. III.

142.
Retaliation. IV. 12.

Return, falfe or double. I. 180.

150.
of writs. 11d. 273.

Revealed law. I. 42.

, trial of. IV. 281.
extraordinary. 1.307.

ordinary. I.,281.
Reverfal of attainder, IV. 392.

IV. 390.

320.392.

-, it's incidents. II. 176.

what remedies. III. 158.

Revertendi animus. II. 392.

Review, bill of. III. 454.

Keviling church ordinances. LV • 50.

Revival of perfons hanged. IV. 406.Revivor, bill of. 1l1. 448.

Revocation of deviles. 11, 376.

will. 11. 502.

Revolution, A. D.1688. I. 211. IV.

440.
Rewards for apprehending offenders.

IV. 294,295-
difcovering accomplices.

IV. 331.
Ridings. 1. 117;
Right clofe, writ of. IT, 99. III. 195.

de rationalili parte, writ of,
111.194.

-, mere writ of. III. 193•

Rig

Reprefentation in défcents. IT. 257;

diftribution. II.
517°

Reprieve. IV. 394.
Reprifal of goods. III. 4.

Rere fiefs. II. 57.

Refcous, writ of. Ill. 146.

Refcue. III. 12. 170. IV. 125-131.

Refduum of inteitates' effeets. II. 514.

Refiltance. I. 351. IV. 436. 470.

Refpite of jury. III. 354. xiii,

Refpondea: oufter. III. 303-396. IV.

Refpondentia. II. 458.

Repon/a prudentum. I. 80.

94.

IV. 421.

Reitoration, A. D. I66o. I. 210, IV.

Reitraining Itatute. I. 87:

Refulting ufe, II. 335.

Retorno habendo, plegi de. III. 148.

Retorno habendo, writ de. III. 150.453.

Retrasi:. III. 29б. 395-

reption fore, W. tot: 17:

, form of, Il. xly.
xvii. xix. Ill. in. vi. ay, xvi, gril,
xvill,xix, xx, xxi, ххії, ххії,
xxiv. xxxii, Xxxiv, xxxv.

Return day he win. It: 275:

Revenue caufes, cognizance of, Ill.

judgment. III. 411.sxxiii.

outlawry. III, 284. IV.

Reverhion. II. 175:

affignee, intitled to

Revertur, writ of formedonin. III.192.

-, conmilion of. III. 67.

- ules. II. 335•339. xi.

., JecuRdum confuciudinem
manerii, writ of. III, 195.
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INDEX.
Right of advowfon, writ of. III. 243-

250.

property. 1d. 197.

, patent, writ of. Ill. 141. j.

petition of. 1. 128. III. 25б.

Rights. I. 122.

of perfons. I. 122.
things. II. I.

Riot. IV. 125-142. 146.
Riot-act. IV. 142, 143-440.

Rivers, annoyances in. IV. 167.

244.240.

144-
- thefts on navigable. IV. 239-

Robbery. IV. 242.

Roguery, incorrigible. IV. 10g.
Rogues. IV. 16g.

Roots, deltroying of. IV. 240.

Rope-dancers. IV. 167.

Royal affent. I. 154. 185.
- family. 1.219-225°

- marriages of. 1.225.*

• fill. 1. 223. 290.
• mines. 1. 295.

Rule of court. III. 304. xi.

Rural dean. 1. 383.
- deanery. I. 152.

Ryder to a bill. 1. 183-

Sabbath breaking. IV. 63.

Sacrament, reviling of. IV. jo.

Safe-conducts I. 359.

Safe-conducts, violation of. IV. 68.

Saint Martin le grand, court of. III,

Saladine tenth. I. 30g.

Salt-duty. I. 322.
Salvage. 1. 203. 11.458. 160.
Sanction of laws, I. 56.

• 107.

Satisfaction, entry of, on record. IV.
428.

Saxon laws. I. 64. IV. 410.411.
Scale of crimes and punihments. IV.

18.Scandal or impertinence in bills in
equity. III. 442.

Schire men. I. 398.

Sciences auxiliary to the ftudy of the

law. I. 33.

clerk. III. 248.
repeal letters patent.

revive a judgment. IlI.

Scold, common. IV. 16g.
Scotland: 1.05.IV. 203. 304- 427-

-= peers, their election. I. 10g.

Scripture, [cofling at. IV. 59:
Scutage. I. 310. II. 74.
Se defendendo, homicide. I. 13o. IV.

183.
Sea banks, deltroying. 1V. 244.246.
Seal, counterfeiting the king's, IV.

83.89.
-, great. 11.346, 347. 111.46.

- of a corporation. 1. 475-
-, privy. 11. 347.

Sealing of deeds. 11.305-11. x11-5111,
Seals,

dower, wnit of, III. 183.

pofleftion. II. 19б.

ward, writ of. III. IfI.

IV. 437
qua dominus remiit curiam,

sorit of. Il1. 1g5. mi. vi.

- fur difclaimer, writ of. III. 233•

, bill of. I. 128. IV. Ago.

Riotous aftemblies, felonious. 1V.142.

,. banks of, deitroying. IV.

fuices on, deltroying. IV.

Roberds-men. IV. 245:

Romney marl, laws of. III. 74.

-, Stealing of. IV. 233-

Routs. IV. 14б.

IV. I17•

--

S

Saccularis. IV. 242.

Sacramentum decifionis. III. 3+2.

Sale It it III. 14

Sark, and V. 383, 365. 436.
Satifdatio, III. 291.

Scandalum magnatum. I.402.IlI. 133-

Schifm. IV. 52.
Schoolmafter. I. 453. IV. 54

Scire facias againft bail. III. 436.
in detinue. III. 413.
to hear errors. IlI. xxxii.

remove an ufurper's

III. 261.

42I.
- feci. III. x8x11.

Scots, or aflefiments. III. 74.

IV. 117:



INDEX.

Seals, their antiquity. II. 305.
Sea-marks. 1. 26.

Seaman. I. 420.*
Seamen's wages. III. 107.

wills or powers,counter-

Second deliverance, writ of. III. 150.
furcharge, writ of. III. 239.

Secondary conveyances. II. 324.

Secretaries of ftate. I. 338.

239:
Securities for money, their true con-

fructions. III. 439.
Security for good behaviour. IV.

251.256.

Servants embezzling their malters
goods. IV. 230, 231.

-, firing houfes by negligence.

I. 431. IV. 222.

1. 430, 431. III, 154.
, retainer of. 10.425.

, tax on. 1: 327.
Service, teodal. 11.54.

-, heriot. II. 422.

Sellion, great, of Wales. 111. 77.

oyer and derminer. IV. i.

parliament. I. 186, 187-

Set off. III. 304. IV. 442.

Settlement, act of. I. 128.216. IV.

440.
Settlements of the poor. I-36z.
Several filhery. II. 39.

Severalty, eftates in. II. 179.

Severance of jointure. II. 186.

209.212. Sewers, commillioners of. III. 73.

Seifin. 11. 209. Sextons. I. 395•
Sheep, Ec. tealing or killing with

, livery of. Il. 311. 1. intent to teal. IV. 239.
writ of. III. 412. II. 359. Shepway, court of. IlI. 79.

- Sheritt. 1.117.339. IV. 292.413.

428.Sheriff's court in London. III. So.
- tourn. IV, 273-411. 424-

homicide in. 1. 130. Shifting ufe. II. 335.
IV. 183.

Selt-murder. 1V. 189.

Senatus confulta. 1. So. 86.
Senatus decreta. I. 86.
septenmal elections. 1. 189. 433•
Sequeitration in chancery. 111. 444.

• of a benefice. IlI. 418.

at arms in chancery. III.

premier. III. 28.

petit. II. 81.
Servant3. 1.423.

, battery of. III. 142.

Ship-money. IV. 437•
Ships in diftrefs, plundering them. I.

Shire. I. 116.
Shooting at another. IV. 207.
Shop-books. III. 369, 369.

444.

Sign-manual. II. 347.
-, forging it. IV. 89.

Similitude

., deltroying. I. 294.

feiting. IV. 248.

- ufe. II. 335.

Seda. III. 295-344.
ad molendinum, Sc. writ de.

III. 235.
Secunda fuperoneration:, writ de. Ill.

• larciny by. IV. 230.

, mafter when anfwerable for.

of gaol-delivery. IV. ii.

• quarier. IV. 271.274-

Severity of punihment. IV. 16.

, for an infant. 1l. 131.

s1X.
Seifing of heriots, &c. III. 15.
Seledi judices. III. 3бб.
Selt-detence, 1l1. 3.

Sema-plena probatio, 1l1. 371.

Serjeant, antient. III. 18.

- law. 1. 24. III. 27.
Serjeanty, grand. II. 73.

294.IV. 235-239.

IV. maliciouly detroying. 1. 293-

Shrubs, deftroying of. IV. 246.
→, Itealing of. IV. 233•

Shroud, ftealing of. II. 429. IV.235.*
Si jecerit te fecurum. 1l1. 274. ix.

Signe pay wit bi. tir. 1o2.
Signing of deeds. II,305. ill. xll, xill.

2 1 3



INDEX.

Similitude of hand-writing. IV. 358.
Simony. I. 389. 393: II. 278. IV.

Simple contract, debt by. II. 465.

combat. IV• 346.

Sinking fund. I. 332.

Six clerks in chancery. 111. 443-
Sixpenny deduction from penfions,

Slander. III. 123•
Slavery. I. 418. 423.
Slaves. I. 127•

Sledge. IV: 92. 377.
Sluices on rivers, deftroying. IV. 144.

Small debts, courts for. III, 8c. IV.

- tithes. I. 388.

Smoke-farthings. I. 325.

Smuggling. I. 318. IV. 154.
Socage. II. 79. IV. 409.

, free and common. II. 79.
, guardian. I. 461.
villein. II. 98.

Society, it's nature. I. 47•

112.

Soldiers. I. 408.

--—, wandering. IV. 164.
Sole corporations, 1. 46g.

Solicitor. III. 26.

Sophia, princes, heire of her body.

Sovereignty. 1.49.
- of the king. 1.241.

South-fea company, mifbehaviour of

Speaker of each houfe of parliament.
I. 181.

Speaking with profecutor. IV. 363.

baltardy. 1.454.
cale. 111. 378.

matter in evidence. III. 306.

occupant. II. 259.
plea. III. 305.
property. 11.391.

warrant. IV. 291.
Specialty, debt by. IV. 465. III.455-
Special legacies. 11. 512.

- relief in equity. 111. 438.
Spinting away men and childrer,

Spiritual corporations. I. 470.
— court. III. 61.

Spiritualties, guardian of. 1. 380.

Spoliation. Ill. go.

Springing ules. 11. 334.
Squibs. IV. 168.
Stabbing. IV. 193•
Stage plays. IV. 167.
Stake driven through the body. Iv.

Stamp duties, I. 324.
Stamping of deeds. II. 297. ii. xii,

Stamps, forging of. IV. 249.
Standard of coin. 1.278.

- weights and meafures. I

274, 275-IV. 275.
Stannary courts. III. 80.

Staple commodities. 1.315.
Starchamber, court of. I. 230. III.

445.17.266.310.429.433-437.

Stated damages. 111. 435•

Statute. I. 85-

, guardian by. 1. 462.

- rolls. I. 182.
Statute

-, larciny. IV. 229.
Sine-cura. I 386:
Siugle bond. II. 340.

voucher. II. xvii.

Si non omnes. III. 59.*

Ec. I. 327.

44т.

Sodomy. IV. 215•
Sodor and Man, bilhopric of. I. хоб.

Sokeman's. II. 100.

-- general, III. 27-
Son affault demefne. III. 120. 30б.

Sorcery. IV. 6o.

Soul-feot. II. 425.

its offers Vi. 33t

Special adminiftration. Il. 500.

- bail. III. 287. xxiv.
bailih. 1.345:

demurrer. III. 375.
imparlance. III. 3or.

jury, IIl. 357.

- feffion. IV. 272.

fat i .86.
verdiet. III. 377. IV. 30б.

1V.219.

Sponfio judicialis. III. 452.

190.

xili.

Starrs. II. 342. IV. 266.

Statham. I. 72.

merchant. II. 1бо. IV, 426.



INDEX.

-, recognizance in na-
ture of. II. 162. 3+2. IV. 431.

Starutes of a corporation: I: 475-

Stealing an heirefs. IV, 208.
Sterling. I. 278.
Steward. I. 427.

, lord high. III. 38.

in parliament.

his court. IV. 277:

Subpoena in equity, its original. III.

Sublequent conditions. II. 154.
- evidence. III, 403-454,

455•

Subtraction of conjugal rights. III.

94.

rents and fervices.
-, his court. III. 230.

- tithes. III. 88. 102.

Stint, common without. II. 34. III.
239• - to goods and chattels. II.

430.
Stipulation in the admiralty court. - the crown. I. 197. IV.

440.Sufferance, eftate at. II. 150.
Suffrage, who entitled to. II. 171.

Stocks for punithment. 1V. 377•
_ of defcent, male and female.

11. 234° Suicide. IV. 189.
Stolen goods, receiving, Sc. IV. 132. Suit and fervice. 1l. 54.

at law. III. 116.
marriages. IV. 209. - in equity. Ill. daz.

Stoppage. 1ll. 305.
Stores, embezzling the king's. IV. Summary convictions. IV. 280.

courts of juftice. IV. 125. 376. before conviction. IV.281.

Study of the law, its difcourage- • to parliament. I. 149, 150.
ments. I. 31. Sumptuary laws. IV. 170.

Sunday, no juridical day. III. 278.

290.
London. I. 24. Superfedeas, writ of. I. 353:

, why neglected
in the univerhties. 1. 1б.

Stultifying one's felf. II. 2g1.

Subjection, civil. IV. 28.

Subornation of perjury. IV. 137•

in equity. Ill. 445.

Superleding commillions of bankrupt.

Supplemental bill in equity, III. 448.

Suppletory oath, all. 371.

Supplies. I. 308.

Supremacy. IV. 430.
Supremacy,

Statute ftaple. II, so. IV. 428.

Staundforde. I. 72.

•, his court.IV.261.

IV. 2б0. 263.
-, ofthe univerfity,

- of the houfehold. III. 38.

Sufficription of witneffes. II. 378.
Subfcriptions, unlawful: IV. 117.

Subfidies, ecclefiaftical. I. 312.

- by eXpos and import 473:
316.

legacies. I11. g8.

III. 76. IV. 276.

Succellion ab intelato. II. 516.

Stipulatio. III. 29r.

MI1. 108.
Stirpes, diftribution per. II. 51.

•, fucceffion in. Il. 217.

Suggetion forecohion by: IV: 35g:

-, or witnefles. IIl. 295. Il, xvii.

Summoners. IlI. 279. II. xiv. svi.
III. üi. xvi.

Stringer to the ki palace or Summon. Ili. vii.

ufes. I. 6.
refrained in

Subinfeudation. II. gI.

Subpoena ad tefificandum. III. 369.
duces tecum. III, 382.

Super fitious ufess information of.

Supplicavit. IV. 253.
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Supremacy, oath of. I. 308.

115•

• power. 1.49.146.

Sur-rebutter. 111. 310.

Surrender, deed of. II. 326.
of bankrupt. II. 481. •

copyholds. 11.365-368.
Surveyors of highways. 1. 357°

- of things perfonal. II.

399•

Swearing, profane. IV. 6o.
- the peace. 1V.256.

Sycophants, IV. 236.*

Synods. 1. 279.

T
II. 124-

- female. II. 114.
general. II. 113. vi.

male. II. 114.
• Special. II. 113•

, tenant in, II. 112.

Taking, felonious. IV. 230.232.

Tale, or count. III. 293-

364.

Talliage. I. 311. IV. 419.426.
Tariff. 1. 314.
Taxation by the houfe of commons,
'I. 169.

Taxes. I. 139•308. IV. 426. 439.
, their annual amount, I. 328.
333°

Taylor, common action againft. III.

INDEX.

Technical words in indictments. IV.

tody. I. 282. IV. 425.

Tenant. II. 59.
- tu the praecipe. II. 359-362.

Tender of amends. III. 16.

money. I. 277. III.303.

T'enement. 11. 16.59.
- entailable. Il. 113-

Tenendum of a deed. 11. 298. 1

-, temporal. 1. 309.

Tenures, antient. II. 59.

-, modern, II. 78.

278.

, original of. 111. 275.

, returns of. III. 277:

- of years. II. 143. ii. vi. IV.

430.

ad. III. 276. 183.

Teftament, 11. 11, 12. 373. 489.
499• 1V. 424.430.

guardian. I. 46z. II.
88.

III. 437-

tual courts. 111, 97. 1V-421.

11. 504.

Teftes, proot of will per. 11. 508.

_, trial per. III. 336.
Theft. IV. 229-

Theft,

-, refufing it. IV.
Supreme magiltrates. I. 146.

Surpharo of conco f: 127544.
Sur-rejoinder. III. 310.

Survivorhip. II, 183. vii.

Sufpenfion of habeas corpus aft. I.136.
Suf. per col. 1V,403.
Swans, ftealing of. II. 394. IV. 236.

Sweinmote, court of. III. 72.

Syngrapha. II. 296.

Tail after pofübility of iffue extinct.

g unlawful.III. 145-

Tales de circumflantibus. III. 305- xiv.
IV. 354- writ of. Ill,

Talionis Lex. IV. 12.

зоб.
Temporalities of bifhops, their cuf-

re-
fitution, I. 380. IV. 421.

• iflue. III, 313.

i potbo: 112-303Y. 124.

T'enemental lands. II. 90.

Tenths, ecclefia/tical. I-284. IV. 107.

Tenure, difturbance of. III. 342.

Term in law, elloign day of. III.

, irit day ot. 1l1. 278.

Terminum gus practeritt, writ of entry

L'eit-act. 1V. 59.439.

L'eftamentary caules. 11d. 95•

jurifdiction in equity.

fpiri-

Teflamento annexo, adminiltration cum.

Te/tatum capsus. 111. 283. xvllI.

Tefle of writa. I. 179. III. 277- ap-

pend. palim.



Theft, it's punilhment. IV. 236.*

420.

Things perfonal. II. 384.
real. II. 16.

, right of. Il. 1.

L'hreatening letters. 1V, 137. 144.

Threats. III. 120.

ney. IV. 136.
Timber. II. 281.

Tippling. IV. 64.
Tithes. 1. 388. 11.21.

, cognizable in equity. III.
437•

of foreft land. III. 48.
original diftribution of, I.

384.
Tithing. I. 114. IV. 411.

— to lands. II. 195:
- pretended, felling or

buying. IV. 136.
the crown. I. 19o.
things perfonal. 1I: 400.

Tongue, cutting
IV. 206, 207.

Tonnage. 1: 316. IV. 437•

Torts, aêtions on. III. 117.
Torture. I. 133. IV. 325-
Tourn of the heriff.IV. 273-411.

424.
Town. 1. 115.
Trade, it's progrefs in England. IV.

+19-424-428-431, 432-438.

INDEX.

Traitors. II. 499. IV. 75-

377• 401.
Tranfportation, returning from. IV.

offices. III. 2бо.
plea. 111. 312.

, high. LV. 75.428.

, trials in. 1V. 351. 440.

him.

-, concealment of. I.
297. 1V. 121.

Treaties, leagues, and alliances. I,

257.

Trees, detroying, IV. 246, 247.

on lands. III. 208, 209.

- the cafe, action of. III.
52.122.

• vi et armis, action of. III.

120, 121. I23.

Trial. 1II. 330. IV. 342. 4II.

Triennial elections. I. 189-433-
parliaments. I. 153-430.

Trinity, denial of. 1V• 50.

Triors, lords. IV. 262, 263.
— of jurors. III. 263.

Triplicatio. III. 310.

Trithing. I. 117.
Triverbial days. III. 434.
Trover and converfion, action of. III.

Truce, breakers of. IV. 68.

Theft-bote. 1V. 133-303•
Theodofian code. 1. 81.

- of accufation, to extort mo-

trees, ftealing. IV. 233.

-, deftroying. IV. 247.

, fubtraction of. III. 88. 102.

Tie of ats of parianel: I. 183-

Toleration ViS. 35: 195.1
out or difabling.

Tonfura clericalis. IV. 367.

Tout temps prif. III. 303.

-, offences againit. 1V. 154-
—, offenfive. IV. 167.

-, unlawful exercile of. 1.427.
IV. 159.*

Tradefmen. I.407.
, aêtions againft. III. 165.

Tranfitory actions. III. 294•

Tranfportation. I. 137. IV. 371.

Traver of indiement. TV. 351.

Trealon, appeal of. 1V. 314.

, mifprifion of. IV. 120.

, petit. IV. 75-203.

Treafurer, lord high, 12. 455.
IV. 84.

Treafure-trove. I. 295•

Trebucket. IV. 16g.

, tealing. IV. 233-
Trefayle, III. 186.

Trefpals, colts in. IlI. 40I.

Trefpaflers ab initio. III. 15.

, new. III. 387. IV. 361. 438.

:432.

Trinoda neceffitas. 1.263•357.II. 102.

152.1V-303, 364.

-, confervators of. IV. 6g

Trufts. II. 356. v, vi.
Trufts,



INDEX.

Trufts, where cognizable. III. 431. Vicarages, when eftablifhed. 1. 387.

439- IV. 428.
Tub-man, in the exchequer. IlI. 28. Vicarial tithes. 1. 388.

Tumultuous petitioning. I. 143. IV. Vice-admiralty courts. III. 6o.

147.
Turbary, common of. 11. 34. Vicineto, jury de. III. 385.

Vidames, 1. 403.

Twelve tables, laws of, I. 80.
Vill. I. 114.

370. IV: 356.
Tyranny, I. 126. 133:

Vacancy of the throne. I. 212. 214.
Vacarius, Roger. 1. 18.
Vacating records. IV. 128.
Vacations. III. 276.

Vagabonds. IV. 16g.

-, harbouring them. IV. 170.
Valor beneficiorum. I. 284.

Valuable confiderations. II. 297.

Ubiquity of the king. 1. 270.
Udal right. 11. 45.
Venery, bealts of. Il. 415:

Venire facias, writ of. III. 352. vii.

- fa mere, children ist. I. 130.

Venue. 111. 294.
-, when changed. 111. 297-384.

Verberation. III. 120.

falfe. III. 402. IV. 140.
Verge of the court. III. 76. IV.
47б.

Vert, venilon, and covert, injuries
to. Ill. 71.

Velted legacy. 11.513.
- remainder. IT. 168.

Vicar. I. 387.

-, privileged, 11. 98.

, pure. Il. 61.90.

Villenous judgment. IV. 136.

Violent prefumption. III. 371.
Virge, tenant by. IL. 148.
Virgin Mary, a civilian and canonift.

I. 21.

of civil corporations. I. 481.
colleges. I. 482.

Umpire. III. 16.

Uncertainty of the law. III. 325.

Union, articles of. I. 9б.
of Great Britain. I. 93. IV.

427. 440.
Unities of joint eftates. II. 180,

chancellor of, his certif-

cate. III. 335-

Vicinage. common becaufe of. II. 33.

Turnips, Itealing. 1V. 233. Vicontiel writs. III. 238.

Turnpikes, deftroying of. IV. 144.
Tutor. I. зоб. 453.4б0.

View dy junk, ic. 19. 359:
Two witnefles, when neceffary, III.

Villein, II. 92. IV. 420.

in grols. Il. 93.

VU

Vadium mortuum. II. 157.
- vivum. II. 157.

Vagrants. IV. 1б9:

- maritagii. II, 70. 88.

Valvalors. I. 403.

Vailal. 11. 53•

хії. IV. 318- 35г. ії.
Ventre infpiciendo, writ de. I. 456.

Verderora. III. 71, 72-
Verdie. III. 377. vili. xiv. IV. 3во.

iii. vi.

Vetitum namium. III. 149.

- focage, 11. úr. 98:

Villenage. II. 89. 92.

Vinculo matrimonii, divorce a. III. 94.

Viner, Mr., his infitution. 1, 37.

Violas I v.he queen, E8c. J. 222,

Vifcount, I. 398.
Vifitation books of heralds. III.105•
Vifitor. I. 480.

hofpitals. 1. 482.
Vifné. III. 294. IV. 350.
Vivo vadio, ettate in. II. 157.

Unatirity of juries.III.376.IV. 414

Uncore prift. III. 303.
Underfneriff. I. 345.
Underwood, ftealing. IV. 233•

Univerfitates. I. 46g.

Univerfity. I. 471.
, burgelles of, 174.

Univerfity,



INDEX.
Univerfity, courts of. IlI. 83. IV. Wales, princels,riolating her. I.

277.
right of, to popilh ad. Wandering foldiers and mariners.

IV. 164.
-, Itudy of the law in. I. 26. Want. IV. 31.

Unknown perfons, larciny from. IV.

23б.359. War and peace, right of making. I.
Voir dire, oath of. III. 332. 257.

_, articles uf. I. 415.

-, levying againit the king. IV. 81.

292.426.
walte. II. 281. Wards and liveries, court of, III.

Vouchee, in recoveries. II. 358. xvili.

Voucher. III. 300.
418.420,421.

Ules. 11. 137.271-327.111.52.1V.
427-429,430.

Warrant. I. 137. IV.290.

338. - of attorney, to confefs judg-
, deeds to lead or declare. II. ment. 111. 397-

Warrantia Chartae. 111, 300.
Warranty of chattels perfonal. II.

franchifes or offices.
III. 262.

Warren, beafts and fowls of. II. 38.

-, robbery of. IV. 236.

Uterinus frater. II. 232.

Uttering falfe money. IV. 89, 90. 144.
Waite. II. 281. III. 223.

→-, how prevented in equity, III.
438.

Wager of battel. III. 337-339. iv.
IV. 346.418.421.434.

174-
fervants. I. 428.

Waifs. 1. 297.

Wales. I. 93-IV. 427.431.
, courts of. III. 77-

, part of England. 1. 99.

, prince of. I. 223.
-, compalling and ima-

gining his death. I. 223. IV. 76.

-, impeachment of. 1I. 283.
-, lands. II. 14. 90.

--, writ of. Ill. 227.

Watch, 1. 356. IV. 292.426.
Water. II. I4. 90.
Watermenoverloading their boats.

IV. 192.
Water ordeal. IV. 342.
Ways. II. 35.

- and means, committee of. I.
307.

Weights and meafures. I. 274. IV.
275-424.

223. TV. 8г.

vowlons. III. 251.

Wapentakes. I. 116.

Voluntary efcape. III. 415. IV. 130.
jurifdiction. III. 66.
manflaughter. IV. 191. Ward by conftables. Sc. I. 356. IV.
oaths. IV. 137•

wardhip in chivalry. II. 6y. IV.

in recoveries. 1l: 358. XVIll.
- copyholds: II. 97.
• focage. II. 87.

, covenant to tand feiled to. 11.

339. 363. іх, x.
→, ftatute of. II. 332. IV. 430.

Ulurpation of adrowfon. III. 242. 451.
goods fold. III. 1б6.
lands. Il. 300. i. xv.

Ufura maritima. II. 458. xviii.
Ufury. II. 454. IV. 116. 15G.

Ulus frudus. 1l. 327.
-, in difguile. IV.

Vulg ris purgatio. IV. 342.

-law. 11I.341.I.V.414-424.

Wagering molicies IF. paliament. I.

Wainage. IV. 379.

-, princefs of. 1. 223.

•, difturbance of. III. 241.

falle. IV.
150.

Weregild.



Wells, property in. 11. 5,

Well-Saxon-lage. 1.05.1V. 412.

Whipping. IV: 372-377.
White rents. II. 43•
Whole blood. 11. 227.
Widow's chamber. II. 518.
Wife. I. 433.

-, battery of. Ill. 140.

Will, defect of. IV. 20.

of the lord. II. 95-147.

489-499. IV. 424,430.

Window tax. 1. 325°
Wine, adulteration of. IV. 162.

• licences. I. 289.

Witchcraft. IV. 60. 436.
Withdrawing from allegiance.1V.87.

to deeds. 11. 307.
- wills. 11.501.
, tnal by. 111. 336.

370. IV. 350.

Women, appeals by. 1V. 124.
-, children, (tealing or feduc-

Woodmote, court of. 11l-71.

INDEX.
Words, action for. III. 123:

Worthieft of blood. II. 213.

235.
Writ. III. 273-

177.

- patent. 11. 346.

Writs, forms of. III. 51. 183.273.

Writing of a deed. II. 297.

Writings, ftealing of. IV. 234.

Written conveyances. Il. 297-
— evidence. III. 368.

Wrongs. I. 122.
-, private. III. 2.
-, public. IV. I.

Year. II. 140.
- and day, in appeals of death.

IV. 315-335-
continual claim,

ure. II. 284.

murder. IV. 197•

wrecks. I. 292.
-, day, and walte. II. 352. IV.
385-

Yearbooks. I. 72.
Years, eftates for. II. 140.

Yeomen. 1. 400.
York, cuftom of the province of. II.

518.

Weregild. IV. 188-313-413•

Whares, Trerty 08. 1. 223.

, eftates at. II. 145.

-, vitious. IV. 21.

Wills and teftaments. II. IT, 12-373.

Winchefter meafure. I.274.

Wsthernam. 111. 129. 140. 413.
Witnefles. III. 36g.

- amring X: 39. 116.
, their expenfes. III. 369.

IV. 3б2.

, two, where necellary. 1l.

Wittena-gemote. I, 148. IV. 412.

tion of, IV. 209.

nies. i ily of clergyable felo.
-, jury of. III. 3z. IV. 395.

Wood-tealing. IV. 233-
Wool, Ec. franfporting. IV. 154.

, cofts in aêtions for. IlI. 491.

-, treafonable. IV. 79.

Workhoufe. IV. 370.

Wounding. III. 1at. IV. 216.
Wreck. I. 29r. II. 14. III. 106. IV.

= do re on do parliament. I.

pecrage. I. 400.

IV. 427:

-, treafon by. IV. 80.

III. 175-
copyhold forteit-

eftrays. 1. 297.

fues. II. 354.

зоб.
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ABATEMENT, pleas in, iii. 302. n. 3.
Abdication, Scotch declaration of, i. 251. 7. 3.

Abeyance, 11. 107.18. 2, 3:
Abortion, attempt to caufe, i. 130.1. 8.

Accomplice, when admitted a witnefs, iv. 331. n. 6.

Adminitrator, how compellable to pay creditors equally, ii. 512.

Advocates, conduct of, and reafons for their admiftion, iv. 356.

, action againit, 111, 164. . 6.

•, opinion of Cicero concerning, iv. 356. 1. 7.

Advowfons, how conveyed, and who entitled to prefent to, ii. 22.

Affidavit to hold to bail muft be pofitive, iii. 287. 1. 2.

Age, full, how computed, i. 463. n. 4.

Alien bill, 1. 260. 11. 9.

Alien's duty, i. 316. 1. 24.

Aliens, rights and difabilities of, i. 372.4•3, 4,5, 6, 7,8, 9, 10,

Allegiance, when due, 1. 370.n. 1, 2.

Annuities, confideration of, 11. 461. 7. 17, 18.

body, a fee conditional, ii. 113-n.%.

Accefaries, where tried, iv. 40. n. 2.-305-72.2.

Azions under 4os. ftayed, iii. 36. n. 2.

пь.15-

ть. д.

п.I.

Affirmation of Quakers, iii. збд. n. 14.

Alchoufe licences, iv, 64. n. ≤1.

II.

America, derivation e : 51-00. 2. 17.

Annuity, when a perfocation to rote, man and he heirs of his

Antient
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Appeals of felony, iv. 317. n.5.

Archos bop Abbot's accident in thooting witha long bow, 11, 413.n.5.

Archbi/bops, privileges 0f, 1. 381.1. 12, 13, 14, 15--1-405-12-17-
Arguments from inconvenience, eftect of, 1. 70. 1.3.
Arraign, derivation of, 14. 322. 1. 1.
Arrefis, how to be made, ill. 288. 1. 3.

, protection from, ii. 289. 1. 4.
depofit of the debt upon, ili. 287.7.2.

Arjon, IV. 221.11. 1, 2.
Affaulis and batteries, a juftification may be given in evidence in

Aitempt to commit a crime, a mildemeanor, iv. 99. 76.2.- 221. 1. 1.
= to utter falfe coin, ir. 99. 1. 2.

Attorney-general, when a party in equity, iii. 428.%. 4.
Attorneys, number of, in Norfolk and Suffols, 11. 25. 1. 1.
Awards, 111. 17.16. 9.

Bachelor, derivation Of, 1. 4040 1. 14.
Bail, common, when filed, it. 287.1. 1.

, Special, when put in, 1i. 290. n. 4, 5.
, how they may furrender the defendant, 111. 292. 1. б.

Bailments, 11.453. 1. 11, 12.

Bankrupt, his wife's lands how fold, ii. 286. h. 15.

, originally termed an offender, ii. 471. n. 1.

, certificate of, ii. 482.12.21, 22, 23, 24.

, payments by and to, when valid, 11. 486. 11. 28, 29.

meeting of creditors of, how to determine, ji. 486. n. 30.

-, aflignees, when to verify their account upon oath, it.487.

, creditors of, how to produce their fecurities, i. 487. n-33•

may prove the deficiency of a mortgage, ii. 437. 4. 33-
Bankrupt,

Antient demefne, plea of, ir. 99. n.7.

Apprentica 4, 1. 386, 1. 27, 22, 23.7. -іч. 16о п. 9.

-, for felonies when juftifiable, iv. 293. 7. 1.

profecutions for, iii. 120. n. I.
Aets, marhalling of, il. 512-13. 15-

in & when bound by cognite in, 1735: 10.1.
Afportations to conftitute larceny, iv. 231.1.4

to poilon, iv. 196. n. 3.

B

, alligoment of his eitects, 11. 485-16.25.27.

т.32.
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Bankrupt, landlord of, his remedies. ii. 487.7.34.

-, debts uf, how proved, ji. 488. 1. 35, 36, 37,38.

Bankruptcy, acts of, ji. 478.7. 7, 8, 9, 10, 11, 12, 13.- ii. 486.

, how proved, 11. 480. 7. 18.

, at of, though no creditor calls for payment, ii. 478.

Bark, ltealing of, 14. 233-16.5.

Baronets, origin of, i. 403. n.12, 13.

Barons, by what right they originally fat in parliament, i. 398.

-, not neceilarily the fame with lords of manors, i. 399. n. 4.

Nor with freeholders, 111. 33. - I.

, adminiftration to, 11. 506. 1.9.

, concealment of death of, ir. 358. no 1.

Bill in equity, when amended
Bills of exchange upon an ufurious contract, or for a gaming debt,

7010, 11. 463. 1.19.

- of exchange, alteration of, makes void, 11. 209. 7. 5.

for leis than five pounds, 11.408. 1. 22.

verbal acceptance of, 11. 469. n. 23.

Bibops' fees kept vacant, i. 283. 1. 1.

, age of, when confecrated, i. 380.1.9.
may be deprived, i. 380. 1. 10.

, why not tried in parliament, i. 401.7.8. -iv. 265.1.5.
Bleaching grounds, ftealing from, iv. 240. n. I3.

Borling to death, iv. 19б. 7. 3.

i. 299. 11.12.

Bond, not binding upon the heir, unlefs he is named, ii. 339.7.14.

-, not an incumbrance upon land, ii. 339. 1. 14.

-' upon a turpis contradus, effect of, ii. 340. 1.15., intereft of, beyond the penalty, 11,341. 7. 1б.
Bribery, iv. 140. 1.8.

Bribery

1. 26.

, difterent from intolvency, 11. 479. n. I4.

По За

Boardi, how car fit multius, 1 457 m. 1, 12.

Bajkardy-bond, when put in luit, 1. 456.n.9.

Bigamy, ix, 164.77.314-17.305-11.1.
1, 1il. 448. 1. 8.

•, Itamps upon, ii. 468. n. 22.

actions upon, ii. 470..27.

Biopricks, when clealing and donate, 1: 379. 1. 9.

Bon order ord, away the property late king 1: 956. m. g. -
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Bribery at elections, i. 179. n.48, 49,50,51.
Burgage tenures, 1. 175. т. 3б.
Burglary, 14. 225-1. 3, 4, 5.
Bye-laws, by whom made, 1. 475. 18.0.

Candidates, bill to prevent the expences of, 1. 179. n. 49.
Canon-law, not binding upon the laity, i. 83. n. I4.

-, degrees in, i. 392. 7. 36.
Cartsers, 111. 164-1-7.
Cafes for the opinion of the judges, how fent out of courts uf

equity, 111. 452. 1.11.

maiming of, iv. 246. 1.15.
Celion, when it produces a vacancy and lapie, 1. 392. 1-37.

Challenge to fight, iv. 221. 1.1.

Challenges, peremptory, when allowed, iv. 353- n.7, 8.
Chancellor, juridiction of, over lunatics, 1. 303. n.15.

, church, patronage of, ill. 48. n. 6.

Chefter, carl of, 1. 224. 17.8.

Civil lary, i. 19. 1.2.
Clergy, right of, to fit in parliament, i. 175- n-37-

-, privileges and difabilities of, 1. 377. 5. 1, 2, 3, 4,5, 6.
, when allowed to marry, i. 439. 1. 10.

Clerk of the peace, removal of, iv. 272. 5.12.
Coin, counterfeiting, iv. go. n.12.

-, attempt to fell or utter counterfeit, a mifdemeanor, iv. 99.

-, procuring with an intent to utter, a mifdemeanor, iv. 99.
11. 2.

•, copper, counterfeiting, iv. 100. n. 3.

Colleges, majority of electors in, conclufive, i. 478. n.g.
•, lay corporations, 1.472. 5.2.

Commendams, 1. 393- n.38.
Committees for trying eleêtions, i. 175. 7.35.
Commons, fignification of the word, i. 158. n. 10.

, when the lord may approve, ii. 34. 1. 14.

Cole, ging dea capt i, 19240 m. 14.

muft exercile his jurifdiction in bankruptcy perfonally,

Chiltern hundreds, itewardhip ot, 1. 176. 1.39.
Chofes in action, ftealing, iv. 221. n.1.

*g beneht of, 10. 370. n. 2, 3, 4, 5.

12.2.

-, toreign, counterteting, 1v. 39. п. II.

Combinations amongit workmen, iv. 1бо. ч. 8.

, appendant, how depaftured, 11. 34.. 13. — ji. 239. п.1.

Commorientibus
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Confideration arifing from a moral obligation, ii. 445-1. 3.
- when material in a promiflory note,

Confolidation of cuftoms and excife, i. 316. 1. 23.

Conftable, lord high, commition of, 1. 355. 1. 19.Conftitutio in the civil law, definition of, i. 74- n. 6.

Contenement, fignification of, iv. 379-7. 2.

Contrads, how bound by earneit, 11. 448. 1. 6.
-, when neceflary to be in writing, ii. 448-n. 7. - iii.

158. 11. 3.
void by fraudulent concealment, ii. 451. 1. 9.

Gonveyances by a bankrupt when valid, ii. 286. 1. 15-
,. voluntary eftect of, 11. 296. n. 1.

Convocations; 1. 280.46.24. — 111. 67-16. 1.

devifes of, without previous furrender, when good,

cannot be intalled without a cuttom, 11. 372- 1. 5.
, intereit of the lurrenderee, before admittance, 11. 308.

will pais by a will without three witnelles, ll 376. n.2.
, heir's title to, complete before admittance, ii. 371. n. 4.
for lives, how renewable, ii. 370.16.3-

Cornwall, duke of, i. 224. 7. 10.

Corporations may have a name by implication, i. 475- n-3.
Corporation and teit acts, iv. 58. 7.2, 3, 4.

ought to be allowed in many mifdemeanors, iv. 362. 7.12.
, how allowed in an action upon a judgment, 111. 287.12.

, king's licence for, 111. 27-1.2.

Counties, what cities and towns are, i. 120. 1. 23.

Covenants binding upon executors and adminiftrators, though not
named, 11. 304. - 2.

Crimes and injuries, diftinction betwixt, iv. 5. 1.3.

Grown lands, 1, 287-76. 6,
Culprit,

Commorientibus, cales de, 11. 516. n. 3.
Con/equences of an unlawlul act, iv. 26. n. 3.

11. 44б. п. 4.

Confpiracies, iv. 137-11.4.

Continger argudied it in the houfe of commons, i. 194.
П). 42.

Copybolds, aritary i e oF it 98. 1. 6.

її, зб8. по І.

18. 2.

Coroner, any die jule 297, 70 14.

Coles awarded by julies, iv. 263-0. 4. 5,6.
, none allowed in mifdemeanors, ir. 362. . 12.

counjel, when allowed, iv. 356. n. 9.

Courts of confcience, ii. 81. n.2.

Criminal/loverlation, action bor, i, rio.. 1230. 10 5.
Crofs remainders, ii. 381, n. 15.

VoL.IV.
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, in gavel-kind, ii, 228. n. 7.

Culling and flabbing, iv. 207. n. I.
Cultoms mult be beyond time of memory, i. 76, 1. 10.

- not contrary to itatute, i. 77.4. II.
- not uncertain, 1. 78. n. 12.

-, revenue, originof, i. 313. 11. I3.

Deacons, 1. 388.2.24.
Dead bodies, ftealing, ii. 429. 7.40
Deaneries, i. 382-1. 16, 17.
Death, civil, i. 133. 1. 1I.
Debt, action of, upon a limple contract, 11. 154. 1. 3.
Debts, how paid by perional reprelentatives, 11. 511-11. 13, 14, 15-
Decree, minutes of, how amended, in. 451. n. 9.
Deeds, ancient, ii. 304. 1. 3- - 11. 308.1.4.
Delegates, 1.280.11.25.
Defcent, immediate, from a fon to a father, in what cales, 11.212.

- to No. 1o. in preference to No. 11. fupported, ii. 240.

-, when broken by a devife, ii. 241. 1. 1.
Defcents, new table of, ii. 240. at the end of n. 17.

Difcovery of the longitude and North Paflage, premiums for;

Diftrefs cannot be made of a horfe with the rider, Ili. 8. n. 3.
- may be of cattle fent io agift, and horfes and carriages at

of implements of trades, i. 9. 1. 5.

, when irregular, trover will not lie, in. 15. n. 8.
Difribution of inteltate perfonal property, ii. 516.1.23.

Divorces, 1. 441.12. 139 14°

Dogs, stealing of, iv. 236. 1. 10.
-; actions for injuries by, or to, 111. 140. 1. 12.

Donatio caufa moris, of what, ii. 514. 1. 21.
Donatives, properties of, ji. 23.1.2, 3.

Dower

- conftrued trictly, 1. 78. n. 13.

D

12.7.

п. 17.

Dendands, 1. 305-11. 13, I4.
Deviles, lapfed, is. 379. 7. 11.

Dichige dearlie, is 5. 1. 4. 18.

Di/penations, 1. 381. 11. 13.

un pir firges, when, i. 517.1024.
Divorces menfo es thoro, iii. 94. to 3.
Docker, friking, il. 480. 1. 16.
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Dower forteited by an allignment of the wife, ii. 130. 1. 9.

-, not out of a truft eftate, ii. 132. n. 11.

when wife thall have choice between dower and a devife,

-, infant may bar herfelf of, by affenting to a jointure, ii.

Dukes, when created, 1, 397-16. 1.

Elecions, how to be appointed, 1. 178. n. 46.

ought to be free, 1. 178. n. 47-

how continued, 1. 180. 1. 53.
Eledors and elected, refidence of, i. 172. 1. 27.

oaths of, 1. 180. 13. 53.
, in corporations reftrained by a bye-law, i. 475. no 4.

Embaffador, inviolability of, 1. 254.n. 4,5, 6, 7.
Embezzlement by fervants and clerks, felony, iv. 230. n. 3.
Emblements, may be devifed by an incumbent, ii. 123. n. 2.
Entry, actual, when neceffary in ejectments, 111. 203. 1. 1.

Equality, incompatible with good government, 1, 407. 1.23.
Equity in the Englith law, what, 1. 02. 7. 11-

Error, writ of, from the Exchequer, 111. 410. 1. 2.

Efquires, who, 1. 400. 1. 18, 19, 20.
Eftates-tail, cannot be created in perfonal property, ii. I13. n. 7.

., how created by will, i. 115-1. 10.

Evidence, iii. 307. 1. 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19.23,24.

in ufury and forgery, iv. 157. 1. 4.
in impeachments, iv. 201. 1. 3.

Examination, lalt, enlarged, 11. 481. n. 19.

Exchequer chamber, a court of error, 111. 46. no 5.

Excife, i. 318.11.26.
Execution, when two writs are delivered to the heriff on the fame

day, ii. 447.11. 5-

, under an, how the fheriff may alcertain the property,

, landlord, how far indemnified, ib.
Execution

il. 138.11. I3.

Dwelling-houle, lteahng in, 1V. 242. n. I.

E

pratie, ay de and nev rallord in, us t fi Geo. 2.
с. 19. ії. 20б. 11. 3.

Efcheat, truft eitates do not, 11. 246.7. 3.

Eftates pur autre vie, ii. 259. r. 1, 3.

Eftrays, i. 206. n. 10, II.

417•12.3:

RI 2
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Execuisori of fieri facias, how affected by an extent, 11l. 420. 16.4.

Executor, what acts he may do, before probate, 11. 507. n. 10.

Falfe pretences, iv. 158. n. 6.

Farmer, when hable tor cattle lent to agiit, 11.453. n.11.

Father, not entitled to receive a legacy left to a child, i. 461. t. 1..

Fee-farm, ii. 43. 1.27.
Fee-fimple, created by will without words of inheritance, ii. 108.

Feigned illue, ought not to be tried without confent of the court,

111. 452. п.10.
Feme covert, communicates no rank to her hulband, i. for..
п.9, 10.

when lable for her own acts, 1, 443. п. 19.21, 22.
in what intances the may convey by a fine, or a re-

covery, 11. 355-1.2.
may have the power of appointment of lands by will,

11.375-12.8.

relieved, 111. 4I4. 1.1.
, when indemnited for crimes committed with her

Feudal lyltem, acquaintance with, necellary to a knowledge ot
the conflitution, it. 44. 1. 1.

Fine, the chief ule in levying, 11. 354. n. 1.

-, fetting, to growing corn not felony, iv. 5. n.3.
-, nor to a parcelof corn, iv. 346. 1. 23.

Fire-works, iv. 168. 11.9.

Force, when a defence in treaton, iv. 30. 1. 5.

Forgery, ir. 247. 1. 27, 28, 20.
-, evidence in, iv. 157. 11.4.

- goods of the de, tor not liable in an aftion againt, in

hie own righ a tree for the next of kin, il. 515. n. 22.

Executory how co, elab to pay creditors equally, i. 512. -15.

F

eparate ule, iy bequeat by will perional property given 10 he
arrefted with her hufband upon mefne procels, hor

hulband, iv. 29. 1-4.

Fine, ad recovery, it 35? "13 * 1. 229. 1. 3.

Pir)l-truits and tenths, 1. 285. п. 2, 3.

Fistry, when eutor entitled to, i. 28%. n. 10.

Forgiare chase, real retore 2, v. 355. 33-3. 1.

Fox-
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Fox-hunting over another's ground jultifiable, iii. 213. n. 4.

Fraudulent deviles, exceptions to the ftatute of, ii. 378. n. 9.

-, value of, to vote, i. 172.16.28.

, to vote, how aflefled to the land-tax, i. 173.17.32.

Free warren, ii. 39. n. 20, 21.

-, qualifications to kill, iv. 175. 1. 13, 14.

debt, affault or challenge in confequence of, iv. 150. n. 4.

Giannone, his account of the civil law, i. 81. n. 14.
Gibbon, his opinion of the utility of lectures upon law, i. 37.

Gleaning upon another's ground illegal, 11. 213. 1. 3.
Goods, Itolen, property in, 11. 540. п.8.
Grants, voluntary, when valid, i. 29б. 1. 1.
Grenville's act, i. 180. 1.54.
Guardian in focage, 1. 462. n.2.

Habeas corpus act, carried by a fraud, ni. 136. 1. 10.
-, efficacy of, in cafes of private confinement,

111, 138.18. 11.
Hackney coaches, 1. 326. 13: 36.
Half blood cannot inherit, i. 71. 2. 5. — 1. 223. t. 16.

-- no impediment in the defcent of honours, or in the

fucceflion to perlonal property, 11, 253-п. 15 ; 11, 516. 7. 23.

358.11.21.

Honorary freemen, 1. 175. 1.36.

Frauds, Itatute of, 1l1. 159. n. 4.

Frechold eftates, what, 11. 104. n. I.

G
Game, Mr. J. Blackftone's doctrine refpecting, controverted, ii.

418. п. 8. — 11. 4. І9. п.10, ІІ.

Games eper, - 4.10, 11:

1. 6.

• reft meatinted to an infant by the court of chancery,
1. 427-12-I- H

Hanging is, when eidence in high treafon, ir. 358. n. 10.

Hot Reward, inerpretain of, 1: 40. 4. 2.

Horfe faces, iv. 173-16. 11.
Horfes, fale of, il. 45101.9. -jii. 165-76.8.

R= 3 Houfe-
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Huband may grant to his wife, 1. 442. 1. 16.

i. 443-1. 20.
-, right of, to the wife's fortune, and chofes in action,

— and wife, and a third perfon, grant to, ii. 182.1. 1.

I

Impeachment of a commoner for a capital crime, iv. 260. 1. 1.

, evidence in, iv. 261. n. 2.

, king's power to pardon in, iv- 399.1.2.

, commons muit demand judgment in, 1b.
, does not abate by a diffolution, ib.

India, intereft allowed in, 11.404. 1.20.

Indiaments and informations, when tried at nifi prius, ir. 30g.

Infant en venire fa mere, privileges of, 1. 130.n. 9.

-, attempt to procure a mifcarriage of, i. 30.

Infants, for what liable, 1. 465-7. 5, 6.
-, when of age to bequeath perfonalty, 11. 497.7. 1.

Inhabitants, refident fix months in order to vote, 1.175.1.36.

Injunction in equity, effect of, iii. 443.n. 7.
Inns of court and chancery, i. 25.7. §•
Innkeepers liable for their gueit's property, i. 430. n. 11.

InJurance, 11,459. 11. 14, 15, I6.
-, no action upon, if no lois has been incurred, 11. 462.

Intereff beyond the penalty of a bond, ii. 341. n. 16.

, will by, before partition, ii. 186. n.4.
-, refiduary legatees and executors, 11, 398. n. 2.

-, committing fuicide, the whole eftate is vefted in the

Jointure, not torteited by adultery, 11, 139.1.15.

Ireland, origin of the title of king of, 1.99.1. 10.

, Englith itatutes binding, 1. 104. 8. 13-
, independence of, 1. 104.7. If.

-, offenders efcaping from or to, how apprehended, ir. 292.

Irill parliament, account of, 1, 103. 1.17.

Houfe-tax, 1.324.n.34-

- when able for hierio again his wie, and nite overja,

ii. 433.11. 1, 2, 3.

п. 8.

Injuri and himes diffed in bleen birth, i. 208. $.5.

Infolvent debtors, ill. 416. 8. 2. - iv. 285.1.1.

п. 16.

Joine tenane, prose lease - 32, 1. 83. 1. 2.
-, where no lurvivorhip betwixt, ii. 184. n. 3.

8..І .

Irifo
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Trifo peer tried by an Englith jury for a crime in Ireland, i. 104.

Judges, independence of, i. 168. 1. 13.
- may fit in the criminal courts in their own counties, ii. 59.

, how far countel for the prifoner, ir. 355-12. 8.
Judgment, arreft of, iii. 395- 1. 2.

-, warrant of attorney to confels, ii. 397. 1h. 3.
Juries, {pecial, iii. 358. 4. 5.

-., conjecture relpecting the origin of the unanimity of, ii. 376.

Juftices of the peace, qualifications of, i. 353- n. 12.

, where two mutt act, i, 354. n. 15, 16.

how punilhed and protected, 1, 354. n. 17.

Kin, next of, who, 11-516. 1. 23.

Kindred, computation of, by the civil and the canon laws, ii. 207.

•, fuch computation not uleful in a treatife of defcents,

11. 225• 13. I2.

Kin/man, remoteit paternal inhents betore the nearelt maternal,

11. 224. 12. II.

King's authority over a conquered country, i. 107. n. 1б.
•'s anfwers to bills in parliament, i. 184. n. 62.

-'s declaration againft popery, i. 234: 1.2.
's inviolability, i. 246. i. 2.
-'s prerogative to grant precedence, 1. 272. 1. 15.

- with regard to coin, i. 278. n. 21, 22.

Kings, when they fat in courts of juftice, in. 41. n. 4.
Knight, an infant created, became fui juris, ii. 67. 1.2.
Knight-hood, who were compelled to receive, i. 404. 1. 16. wu

Knight's fervice, i. 41O. n. 1, 2, 3.
-'s fee not limited in extent or value, ii. 62. 1. 1.

Land, when devilable, 11. 12. 1. 4.
_ bought, the price is a lien upon, ii. 452. 1. 11.

Landlord has not a lien upon goods replevied, iii. 148. 1. I.
Lande

th. 8.

th. 20.

Jurors in London and Middlefex, who, ii. 3б2. л. б.

, conduct with refpect to alehoules, iv. 64.
1, 17.

th= 4.

ії. 69. 13• 3°
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Land-tax, i. 312. п. 18; 19-313. 1. 21.
-, not payable for a clear rent-charge, ii. 42. n. 26.

Lapfed benefice, who prefents to, upon the death of the
11. 276. 2-3.

Larceny, when in ftealing animals fere nature, 11. 393. 1. I.

Larcenies, under pretence of hiring horles or other contrivance,
ir. 230. 11. 102.

- by hiring, but not by buying, iv. 230. n.1.
Law, fignification of the word, i. 39. n. I.

'municipal, definition of, 1. 44. n. 5.

, origin of the common, i.74. 16.7.
of the road, i. 74. 1.7:

Laws, human, not fuperfeded by the law of nature, i. 41. 1. 3.

pofitive, binding in conicience, 1. 58. 1. 7.

Legacies, when velted, 11. 513-1.17.
given over to a fecond legatee, when payable, 11. 513.

given to all the children of A., how divided, ib.

Legacy,
and portions railed out of real

, by a parent to a child carries intereft immediately, i. 514.

Letters, tealing money out of, not capital, iv. 224. 1. 5.

threatening, iv. 144. 1h. 2.

Lex mercatoria, i. 75. 1. 8.

Labels, actions tor, 111.126. 1. 6.

•, criminal profecutions for, iv. 150. 1. 5, 6.

Libel, truth may be a, 1v. 150. 1. 5.

Life-eitate, how forteited by grant, 11. 171. 1.2.
, tenant for, without impeachment, powers of, ii. 283. 11.13.
Lights, when antient, 1ll. 217. n. 1.
Limitation, words of, il. 173. 1. 3.

Literary property, ji. 407. 1.5, 6.

Longitude, rewards for the difcovery of, j. 421, 1.12.
Lords, truftees for the people, i. 213.1.4.

Lotteries,

bilhop,

, valid, though abfurd and unjuft, i. 70. 1. 3, 4.

neceffary in a ftate of nature, 1-43. 1- 4-

Leafes in reverfion and polletion, ji. 319. n. 6.

olegy, in 3, 2 en Yoid by non-refidence, i. 322. n.8,9.
Lectures, feditious, iv. 88. n. 9.

пь. 18.

when portiver eife an ation, i property, i. 513. 1. 19.

п.20.
in favour of popery, how difpofed of, ir. 58. 1. I.

forging fubfcription of, iv. 249. n.27.

Lezudnefs, 1V, 64. 11. 12.

-, burning in elligy a, iv. 151. n. 6.

Liberty, different Kinds of, 1. 126, 1. 3.

London, cultoms of, 1. 70. 1. 9.
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'Lotteries, iv. 168. n. 8.

Lunatics, i. 304: n. 16.

Mail, robbery of, iv. 244. 16.20.

Malicious profecution, action for, ill. 126. 1. 7, 8.

Manflaughter, conviction of, at the admiralty feffions, iv. 26g.n. 10.

Marque, letters of, i. 259. n.8.

Marriage, between whom prohibited, i. 435. n. 1, 2..
, precontract of, void, 1: 435- n. 3.
, contract of, with a minor, valid, 1. 456. 7. 5.
, when felony in the clergyman, 1.437. п. 6.
of an heirefs under fixteen without content, 1. 437.

act, 1. 438. 7, 8, 9.11.

Mayhem, remarkable property in the action of, i. 121. n. 2.
-, under the Coventry act, iv. 207. n. 1.

Mefne profits, recoverable only for fix years, ill, 205•1. 5.
Middle)ex election, 1. 163-13. 16.; 176.11. 43.

- feffions not difcontinued by the fittings of the king's

Militia, 1. 412- 16-495°
Mifchief by tame animals, when the owner is liable for, ii. 153.

, compounding legal, ir. 136. r. 3.
Money bills, i. 170. 11. 26.

Month, when reckoned by the calendar, 11. 141. 1. 1.
Months, fix, different from half a year, ib.
Morigage, when it may be redeemed, ii, 159. 1. 1, 3.
Mortgagee may diftrain, ii. 159. 13. 3.

fecond, ii: 159. 11. 4.

Mortgagees

Lunacy, plea of, ii. 292. 1. 9.

M
Magna charta, lord oke contruction of, erroneous, i. 41- 1-4.

Mala prohibita, conlequences of, iv. 26.n. 3•

Mal-tax, 1. 313. 11.20.

Manufaurers and To Reofing abrad, 1%. 160. 1. 10.

п.7. ir. 209. п.3.
articles, how conftrued, il. 172.n. 3.

•, early, why ditcontinued, il. IJI. n. 10.

bench, iv. 26б. 1.7.

Midemeanours, omitted in india, where and how tried, ir. 305.
12. 2.

- to be laid out in land, how difpoled of, ii. 3бд. т. 6.

-, shit, pered he fire morgase prierred to the
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Morigagee, heir and devifee, when they (hall have the eftate exo-

nerated of the mortgage out of the perfonal eftate, ii. 512.1. 15-

Mortmain act, what cales within, 11, 274. n. 1, 2.
Murder and manflaughter, originally the lame, 1. 129. n. 7.

-, conviction of, upon an indictment for petit treafon, iv.
204. 13.8.

Muting, inciting, iv. 102. 1. 5-

National debt, 1. 327. 2.38; 328-11.40, 41, 42.

Negroes, freedom of, 1. 127.46.4; 425-11.1,2.
Nobility, how tried, 1. 401. 1. 7.-IV.340. 1-2.
Nolo epi/copare, a vulgar error, 1.380. 1. 8.
Notice to quit, half a year, 17. 141.12.1.; 147-11-3.

-, when fufficient, 11. 147-16.3-4, 5.
of trial of actions, ill, 357-4.334.

not to kill game, ii. 147-1-3.-11. 215-1.6.
copy of evidence, ii. 147.13.3.
to quit, a copy of, approved by lord Kenyon, ii. 147.

Nudum pactum, what in the civil law, ii. 445 - 1.2.
Nus/ance, 111. 217-11.2, 3.

Oath cannot be adminiftered by the houfe of commons, ive 137°

Oaths, illegal, adminiftering, iv. 102. 1. 4.
Office, vacated by the acceptance of another incompatible, ii. 37-

Officers, half-pay of, not affignable, i. 417.1.8.

Papils, how far tolerated, iv. 58. n. 1.

Parcener, grantee of, may prefent alone to a benefice, is. 189. 1.6.

, commiety to road, tice ay. how tried, ir. 305. 1. 2.
, by killing a perfon fuppofed to be a ghoft, iv. 201. n. 5.

N

Ne exeat regno, i. 266. 1. 10.

12=3°

Nullumtempus, 1, 247-84.3.

1.5.

п. Іб.

Options, i. 38т. n.Ir.

Ordinars, who, 1.383 or lergy, iv. 319-1. 8.

P

Paraphernalia, ii. 43б. 1. 3.

14 Parceners,
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Parceners, defcent of honours and offices to, ii. 216. n. 8.
Parents and children, how far compelled to fupport each other,

i. 478. 16. 1, 2, 3-5,6.

Parliament, origin and derivations of the word, i. 147. 7. 1.
-., king's prerogative of giving a right to fend members

, a place not necellary to be incorporated to have the
grant of lending members to, 1. 114. n.21.

- fifty days between the teite and the return of the writ
of fummons, i. 150. 1. 3.

-, number of the members, 1. 155•12.8; 174.11.34.

-, omnipotence of, i. 161. 7. 12.

-, minors incapable of fitting in, i. 162. 11.12.

-, the lord fteward's oath to the members, i. 162. n. 14.

-, law of, to be conftrued like other laws, i. 163. n. 18.

*, privileges of, ought to be afcertained and defined,

i. 164-12.19:
, privileges of, after a diffolution, i. 165. n. 21.

, proxies in, i. 168. n. 24.
-, how convened after adjournment or prorogation,

i. 187-12.64.
Parliaments, antient durations and intermitions of, 1. 153. n. 6, 7.

189.11.7.
Patents for a new difcovery, 11.407. n. 8.

Peerage by writ and patent, i. 398. n-3; 400. 1. 5, 6.

Peers, protetts of, i. 168. 1. 25.

•, give evidence upon oath, 1. 402. 1. 11.

Perjury in fearing to belief, iv. 138. 7. 6.
, when in taking an oath required by a ftatute, iv. 137.1.5.

Perpetusty, what, 11, 172.11.3.

Perfonal property, though altered, may be feized by the owner if
he can prove it's identity, ii. 404. 1. 3.

cannot be made to defcend as heir looms, ii. 427.

Petitioning creditor's debt, ii. 480. n. 15; ili, 415. n.2.

Pelitions to the king or parliament, 1. 143. n. 16.
-- of the commons, i. 182. 13.59.

Pew, right to, 11.429. 1h. 3.

Parif bouchair to her children, reato what 12 * manor,
і. 113. п. 19:

10, і. 97:11. 6.

•, bifhops' authority in, 1. 156. n. 9.

= privle seera the pale of libels 1,7: 1. 227. 23-

Peerefles entitled to the privilege of peerage, iv.367.n.1.

-, by whom tried, i. qo1, n. 7; iv. 348, 1. 2.

Peine forse et dure, iv. §35.11. 3,4.

7.1

Phyficians
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Phyficians cannot maintain aêtions for fees, ill, 28. 1. 3.

Pleading double not to penal ftatutes, ii. 308. 1. 11.

Pluralities, 1. 392.4.33,34,35.
Poachers, in what cates rogues and vagabonds, iv. 16g. 1. 10.

Poifon, an attempt to, a capital felony, iv. 196. n. 3.

Policies valued and open, ii. 461. 4.16.

Poor, overfeers of, i. 3б0. 1. 23.
-, removal and fettlements of, i. 362. 12.24, 25, 26, 27, 28,

29, 30, 31.
Population, when increaled, ii. 205. n. 2.

Polfelion of land for lixty years, when a title, in. 196. n. 1.

Pregnancy, plea of, iv. 395 - 1. I.
Preffing of failors legal, 1. 420. 1. 11.
Prices, antient and modern, how compared, i. 277-1. 17.
Prince of Wales, 1. 224-1.7.
Princes royal, 1. 224-1. 6.
Printing prefles regiftered, iv. 153-1.%
Prints, property in, ji. 407. 1. 7.
Prifoner in irons during arraignment, iv. 322. 1: 2.

Privy council, 1.230. 16. 1, 2; 232.т- 3, 4.

Property, origin of, ii. 8. 1. 1, 2.
-, a natural and not a civil right, ii. 11. n-3.- iv. g. 1. 4.

Prorogation, j. 187. 16. 62.
Proteft of bills of exchange when neceflary, and effect of, ii. 241

Purchafe, uled in contradiction to delcent, ii. 201. n. I.
Purchafer, to be of the blood of the firit, explained, ii. 220. 1. 9

Quarantine, iv, 161. n. 2.
Quo warranto informations, iii. 264. 5. 1.

, a new trial in, though verdict for defendant, iv. 312.

Queen regnant, prerogatives of, 1. 218. 1. 1.

- may be tried as a fubject, i. 222. 1. 4

- Anne's bounty, i. 285-16. 4,5.

Polleffio fratris, where it cannot exift, ii. 228.7. 13-

-, what is, ii. 233.. 1б.

Polabasty, covenant to convey a, 11. 290. n. I.

Pothumous children, rights of, j. 130. . 9. —ii. 1б. в.1.

Prate 3 3. 8. 26, 29, 30, 31.

Privately itealing, 1V. 242. 1. 9. II.

Promiflory notes.Promiery when at di. i change.

Pur aure vie etates, ii. 259-1. 1, 2.

Quakers' afhirmation, 11. 369. 1. 14.

Qualification to candiane, 10. . 1. 52.

п. 4-

Ranfoms
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Re-al urance, 11. 461. 1. 16.
Receivers of ftolen goods, iv. 133-1. 2.
Recoveries and fines, ii. 357• n- 3,4,5-

Reformation, 1. 279-11.23.

Rent when payable to the heir, and when to the executor of

Repeal of many cruel itatutes at once, iv. 17-n. 5.

Refidence, i. 392. 1. 27, 28, 29, 30, 31.

Refignation of a benefice, whether the bilhop bound to accept,

1.393.11.39.
• bonds void, ii. 280. 1. 8.

Refitution of goods obtained by felony or fraud, iv. 363. n. 13-

Revenue, officers of, dilqualified to vote, 1. 174-1. 33.

-- acts, how conitrued, i. 32g. 1. 32.

, amount Of, 1 326, 9. 37: 327, 71-39: 332-71-44.
Revocation of a will by marriage and children, ii. 376. 1. 4.

Rights of things not ditinguilhed from rights of perfons, i. 122.

Rists, damages by, ir. 143-7. 1.
Road, when pallengers may turn out of a, into the adjoining land,

-, action for driving a carriage on the wrong fide of, againft
another, 111, 209. t. I.

Robbery', 1v. 244.1. 19, 20.
Rutherforth's inftitutes of natural law recommended, i. 62. 1. 10.

Sale, when fraudulent, ii. 441. 7. 1.

Scandalum magnatum, 11. 124. n. 4.

", qualifications of the reprefentatives of, i. 97-n. 6.
-, peerage of, i. 97. 1. 7.

-, when bound by ftatutes, i. 98. n. 8

Seamen, feducing, iv. 102. 16, 5.

Seas,

R
Ranfoms illegal, iv. 67. n. I.

Relations collat, al, qua gruple in each generation, i. 305. 1. 3.

leflor, ii. 43. n. 29.

dowe le Babe to pay rent, though the premifes are burnt:

Rejpondentia, 11. 458.1. 13.

ть. І.

і. 3б.72.85.

S

Scoland, marla vent, i. lawn.5, i. 95. no 4.
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Seas, offences upon the high, how tried, iv. 269. n. 10.

Seduction, action for, ill. 142. 1. 14.

Serwants' tax, 1. 320. 16.35:

Settlements, marriage, how conftrued, ii. 172. n. 3.

Sheep, exportation of, iv. 154. 1. 1.
Sheriffs, i, 370.11. 1, 2, 3, 4, 5, 6, 7, 8.

- may be elected to parliament out of their own county,
i. 175-91.381

Ships, what, privlleged, 1. 419. 1. 9, 10.
-, deltroying, 1v. 245.11.22.

Shooting at another, 1v. 203. 11. 2.
Simony, what cafes within the fatute of, ii. 279. 1. 5, 6, 7,8.-

ir. 62. 11.8.
-, when it may be given in evidence, il. 280. n. 9.

Sittings in London and Middlelex, 111. 58. n. 7.
Slander, 111. 123-11. 3-5.
Smugglers, peculiar mode of outlawing, iv. 155. n. 2.
Socage, derivation of, ij. 81. 1. 1.
Societies, illegal, iv. 153-16.7.
Soldiers, privileges of, 1. 417-7. 7; 421.1.12.

leducing of, iv. 102.11.5.
Speaker of the houfe of lords, i, 181. 1. 55.

of the commons, when introduced, i. 181. n. 56.
., his excufes to, and approbation by, the

King, 1. 185-12.57.
Stalling and cutting, when a capital felony, iv. 207. 1. I.

Statutes in pari materia, conftruction of, i. 6o. n. 9.
, commencement of their operation, i. 70. 1. 4. '

declaratory and introductory, 1. 86. n. 15.
enlarging and refraining, i. 86. n. 16.

and remedial, 1. 85.. 18, 19.
- penal, conftrued frietly; and remedial, liberally, i. 88.

п. 19,20.
-- contrary to reafon, not void, i. gI. n. 21.

Statutes

Seditson, new act, 14.88.1. 9.
Seditious locieties lupprefled, iv. 153. n.7.

Septennial act not unconititutional, i. 189. . 65.

, authority of juftices refpecting, 1. 426. . 3; 429.1.9.

; where cafer julyer ale for, a 0 ence of, 3. 3. 1. 7.

Service, a be for lity of felay, i: 700-1 3 142. 1. 13°
Selion of parliament; 1. 187. п. б3.
Sephons, What telonies and mildemeanours are tried at, iv.371. .11.

Set-off, il. 305-7.5.

SinECUres, 1.300.11.19,20.

Stamphate or conibe cre foldered, i ge tame or the, ir. 266.
пь. 8.
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Sterling money, 1.278.11.19, 20, 21.
Steward, court of the high, iv. 263-1.4.

Streams of water, right to, 11.403-1.1.

Striking in a court of jultice, 18.125-1.4.

-, profanation of, is. 67. 22.9.
Surety may maintain allumpfit againft the principal, iii. 162.

Swearing, profane, iv. 6o.n. 6.

T
Tales, when prayed, iii. 365. 7. 8.
Taxes, expences of collecting, i. 318. 1.25.
Tender in bank notes, when fufficient, iii. 303. n. 4.

Terme, law, when they begin, ii. 278-n. 1.
Tell and corporation acts, it- 58.7.2, 3,4.
Theft contrary to natural juitice, iv. 9. 7. 4.

Threatening letters, iv. 144. 11.2.

Timber fevered, who entitled to, ii. 81.1.12.

, power to cut, ii. 283-11.13.

Title for orders, i.397. 1. 40.

-, modus for, when good, ji. 2g. n. 9.
., not paid by the king's tenant, ii. 31. 1. 10.

-, what abbey lands free from, and how proved, ii. 3z.

Trades, exercifing without an apprenticefhip, i. 428.2.7.
Tranfportation, when introduced, i. 137-1.14.

- returning from, ir. 132. 1.1.

Treafon, is, 79.1. 1, 2, 3, 4,5, 6, 7.
, in Scotland, iv. 84. 5. 8.

, copy of indictment and lift of witnefles, iv. 351.n.4.
-, forfeiture in, reftored, ir. 385. 1.3.
, new act, ir. 88. 1.9.

, how tried, when the king's life is attempted, iv. 353.

, to attempt to depofe the king, iv. 79.. 2.
, not by words alone, 14. 80. 11.4.

, by adviling the enemy not to invade, iv. 82. n. 7.
Trees

Statutes not in Englifh till Ric. IlI., 1. 181. т. бо.

Stolen goods, reftitution of, iv. 3б3. n. 13.

Strif fettlement, ii. 172. n.3.

Sunday, proe on, il 128. n.g.

п.4.

Tenures in capite, ii. 77. n.8.

Thellufon's will, ii, 174.11.4.

Tithes, perfonal, 11. 24. 7.4.

-, compofitions for, i. 20. n. 8.

n. I I, 12.

Town/up, what, 1.114.1.20.

ть. б.
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Trees cut by tenant in tail, after pofibility of iflue extinct, ii. 125.

_ fevered by accident or wrongfully, who entitled to, ii. 281.

Irefpajs, actions of, vi el armis, and upon the cafe, ii, 20g.

- proceedings in trefpais itaid upon reftoring the goods,

111. 304.11.5.
Trial, court may adjourn in a criminal, iv. збо. п. 11.

-, new, when granted, 111. 387. 1. 1.

Trufis, how created, and when executed by the ftatute, ii. 336..

- merged in the legal eltate, when they meet in the fame

Union with Ireland, i. 104. 1. 15•
Univerfities, civil corporations, i. 471. 7. I.

Vacancy in the houfe of commons during a recels, i. 174- 7. 44.

Vicarages, i. 387. 1. 22, 23. 26.
Vices, diftinetion between private and public, confidered, i. 124.

Villenage, when extinct, ji. 96. 11. 5-

Vote, cafting, i. 181. n. 58.

Wagers, IV. 173.1. 11.
Wages of members of parliament, 1. 174-1-34.

Wales, landed property in, allodial, i. 94. 16. 2.
Wapentakes and hundreds, the lame, 1. 115-1. 22.
Wapentachium, meaning of, i. 114. 1. 22.
Ward hips and marriages, produetive lources of revenue, ii. 75.

Wafte

п.І2.

ть. II, 12.

eron, 11. 337. п. 16.
Turnpikes, deftroying of, iv. 144. 1. 4.

U

Ufury, ii. 458.1.13; 463-16.19.-iV. 157-1. 4.

W

Wallia Jatten, 1. 194. 1. 2.

п.5.
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Weights and meafures, i, 276. 1. 10.

, when after-purchaled lands pais by a, 11. 378. n. 10.

, contrued agreeably to teftator's intention, ii. 381. n. 13, 17.
Wilkes, Mr., proceedings againft, j. 1б3. n. 16.

Witchcraft, laws againft, repealed, iv. 62. n. 7.
Witneffes, excommunicated, incompetent, iti. 102. n. 4.

Women not favoured by the Englif Jaw, 1. 445. n. 23.
-, judgment of, in trealon, 1V. 93. 1. 13•; 204. 1. 9.

Wool, exportation of, iv. 154. 1. 1.

Wreck, why given to the king, i. 290. 1. 8.

Writ of inquiry, when neceflary, and how executed, ii. 398. 1.4.

THE END.

Wafe and deltruction, diftinetion betfreen, $6 283. 16. 13.

Wafte, ili. 223. n. 1, 2, 3.

Wife, wellin tub eif do canir men with her huband, iv. 29. 1. 4.

Will, exocation of, 1: 376. m. 3, 6, 7, 8.

, repugnant clautes how conltrued, 11. 380. n. 12.

Windoru-tax, 1. 325-11. 34.

VoL. IV.
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