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COMMENTARIES

ON THE

LAWS or ENGLAND.

BOOK THE FOURT H.

or PUBLIC WRONGS.

CHAPTER THE FIRST.

or tHE NATURE or CRIMES: anp
raerr PUNISHMENT.

E are now arrived at the fourth and laft branch

¥ of thefe Commentaries; which treats of public
wrongs, or crimes and mifdemefnors.  For we may re-
member that, in the beginning of the preceding volume?,
wrongs were divided into two {pecies: the one privafe, and
the other public.  Private wrongs, which are frequently
termed civil injuries, were the fubjelt of that entire book :
we are now therefore, laftly, to proceed to the confideration
of public wrongs, or crimes and mifdemefnors; with the
means of their prevention and punifhment. In the purfuit
of which fubje& I thall confider, in the firft place, the
general nature of crimes and punifhments; {econdly, the
perfons capable of committing crimes ; thirdly, their {feveral

a Book II. ch. 1.
Vou. IV. B ' deorees



o) PusLic - Book IV.

degrees of guilt, as principals, or acceflaries ; fourthly, the
feveral {pecies of crimes, with the punifhment annexed to
each by the laws of England; fifthly, the means of prevent-
g their perpetration ; and fixthly, the method of infliting
thofe punifhments, which the law has annexed to each feve-
ral crime and mifdemefnor.

Fi1RrsT, as to the general nature of crimes and their pu-
nifhment; the difcuffion and admeafurement of which forms
in every country the code of criminal law ; or, as it is more

ufually denominated with us in England, the do&trine of the

pleas of the crown ; {o called, becaufe the king, in whom cen-
ters the majefty of the whole community, is fuppofed by the
law to be the perfon injured by every infraction of the pub-
lic rights, belonging to that community, and is therefore in
all cafes the proper profecutor for every public offence ®.

THE knowledge of this branch of jurifprudence, which
teaches the nature, extent, and degrees of every crime, and
adjufts to 1t 1t’s adequate and neceffary penalty, is of the
utmoft importance to every individual in the ftate. For (as
a very great mafter of the crown law ¢ has obferved upon
a fimilar occafion) no rank or elevation in life, no uprightnefs
of heart, no prudence or circumipection of conduét, thould
tempt a man to conclude, that he may not at {fome time or
other be deeply interefted in thefe refearches. 'The infirmi-
ties of the beft among us, the vices, and ungovernable paf-
fions of others, the inftability of all human affairs, and the
numberlefs unforefeen events, which the compafs of a day
may bring forth, will teach us (upon a moment’s refletion)
that to know with precifion what the laws of our country
have forbidden, and the deplorable confequences to which a

wiltul difobedience may expofe us, is a matter of univerfal .

conceril.

IN proportion to the importance of the criminal law, ought
alfo to be the care and attention of the legiflature in properly

> See Vol. L p. 268, ¢ Sir Michael Folter, pref. to rep.
forming
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forming and enforcing it. It fhould be founded upon prin-
ciples that are permanent, uniform, and univerfal ; and al-
ways conformable to the dilates of truth and juflice, the
feelings of humanity, and the indelible rights of mankind :
though it fometimes (provided there be no tranfgreflion of
thefe external boundaries) may be modified, narrowed, or en-
larged, according to the local or occafional neceflities of the
ftate which it is meant to govern. And yet, either from a
want of attention to thefe principles in the firft concoction
of the laws, and adopting in their ftead the impetuous dic-
tates of avarice, ambition, and revenge ; from retaining the
difcordant political regulations, which fuccefhive conquerors
or faQions have eftablithed, in the various revolutions of
government ; from giving a lafting eflicacy to fanctions that
were intended to be temporary, and made (as lord Bacon
exprefles it) merely upon the fpur of the occafion ; or from,
laftly,. too haftily employing f{uch means as are greatly dii-
proportionate to their end, in order to check the progrefs
of fome very prevalent offence: from fome, or from all, of
thefe caufes, it hath happened, that the criminal law is in
every country of Europe more rude and imperfeét than the
civil. I fhall not here enter into any minute enquiries con-
cerning the local conftitutions of other nations: the inhu-
manity and miftaken policy of which have been fufhciently
pointed out by ingenious writers of their ownd. But even
with us in England, where our crown law is with juftice
fuppofed to be more nearly advanced to perfection ; where
crimes are more accurately defined, and penalties lefs uncer-
tain and arbitrary ; where all our accufations are public, and
our trials 1n the face of the world ; where torture 1s unknown,
and every delinquent is judged by fuch of his equals, againft
whom he can form no exception nor even a perfonal diflike ;
— even here we fhall occafionally find room to remark fome
particulars that feem to want revifion and amendment.
Thefe have chiefly arifen from too {crupulous an adherence
to fome rules of the antient common law, when the reafons
have ceafed upon which thofe rules were founded ; from not

Y Baron Montefguieu, marquis Beccaria, &c.

B 2 repealing



I T Punric Boox 1V,

repealing fuch of the old penal laws as are either obfolete or
abfurd ; and from too little care and attention in framing
and pafling new ones. The enalting of penalties, to which
a whole nation thould be fubje&, ought not to be left as
a matter of indifference to the paflions or interefts of a few,
who upon temporary motives may prefer or {upport fuch a
bill 3 but be calmly and maturely confidered by perfons who
know what provifions the laws have already made to remedy
the mifchief complained of, who can from experience fore-
iee the probable confequences of thofe which are now pro-
pofed, and who will judge without paflion or prejudice how
adequate they are to the evil. It is never ufual in the houfe
of peers even to read a private bill, which may affet the
property nf an individual, without firft referring it to {fome
of the learned judges, and hearing their report zi:ereon ®.
And furely equal precaution is neceflary, when laws are to
be eftablifhed, which may affet the property, the liberty,
and perhaps even the lives of thoufands. Had fuch a refer-
ence taken place, it is impofhible that in the eighteenth cen-
tury i1t could ever have been made a capital crime, to break
down (however malicioufly) the mound of a fithpond, where-
by any fith fhall efcape ; or to cut down a cherry-tree in an
orchard ©. Were even a committee appointed but once in an
hundred years to revife the criminal law, 1t could not have
continued to this hour a felony, without benefit of clergy, to
be feen for one month in the company of perfons who call
themf{elves or are called Egyptians ¢ (1).

It 1s true, that thefe outrageous penalties, being feldom
~ or never ifliCted, are hardly known to be law by the public :

[ 5 ] but that rather aggravates the mifchief, by laying a fnare for

the unwary. Yet they cannot but occur to the obfervation
of any one, who hath undertaken the tafk of examining the

¢ See Vol 1L p. 335. t Stat. § Elz c. 20.
f Stan 9 Geo.l. ¢, 22. 31 Geo. 1l c. 42.

— — i — -

(1) The g Eliz. c. 20., which introduced this crime and its

{evere punifhment, is repealed by the 23 Geo. II1. c. 1.
14 great
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great outlines of the Englifh law, and tracing them up to
their principles : and it is the duty of {uch a one to hint them
with decency to thofe, whofe abilities and f{tations enable
them to apply the remedy. Having therefore premifed this
“apology for fome of the enfuing remarks, which might other-
wife feem to favour of arrogance, I proceed now to confider
(in the firft place) the general nature of crimes.

I. A crIME, or mifdemefnor, s an aét committed, or
omitted, in violation of a public law, either forbidding or
commanding it. This general definition comprehends both
crimes and mifdemefnors ; which, properly {peaking, are
mere {ynonymous terms; though, in common ufage, the word
¢¢ crimes” is made to denote fuch offences as are of a deeper
and more atrocious dye 3 while {maller faults, and omifhions

of lefs confequence, are comprifed under the gentler names
of ¢ mifdemefnors” only (2).

THE diftinétion of public wrongs from private, of crimes
and mifdemefnors from civil injuries, feems principally to
confift in this: that private wrongs, or civil injuries, are an
infringement or privation of the civil rights which belong to
individuals, confidered merely as individuals : public wrongs,
or crimes and mifdemefnors, are a breach and violation of
the public rights and duties, due to the whole community,
confidered as a community, in its focial aggregate capacity.
As if I detain a field from another man, to which the law
has given him a right, this is a civil injury, and not a
crime : for here only the right of an individual is con-
cerned, and it is immaterial to the public, which of us
1s in poffeflion of the land: but treafon, murder, and
robbery are properly ranked among crimes; fince, be-
fides the injury done to individuals, they ftrike at the

PO R " - - - . i nl i

(2) In the Englith law, mifdemeanour is generally ufed in con-
tradiftinGion to felony, and mifdemeanours comprehend all in-
ditable offences, which do not amount to felony ; as perjury, bat-

tery, libels, confpiracies, attempts and {olicitations to commit
felonies, &c.

B 3 very
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very being of f{fociety, which cannot poilibly {ubfift,
where actions of this fort are {uffered to efcape with im-

punity (3).

—

(3) The diftin&tion between public crimes and private injuries
{feems entirely to be created by pofitive laws, and i1s referable only
to civil inftitutions, Every violation of a moral law, or natu-
ral obligation, is an injury, for which the offender ought to make
retribution to the individuals who immediately fuffer from 1t ; and
it is allo a crime for which he ought to be punifhed to that extent,
which would deter both lim and others from a repetition of the
offence. In pofitive laws thofe alts are denominated injuries, for
which the legiflature has provided only retribution, or a compenia-
tion in damages: but when from experience 1t 1s difcovered that
this 1s not fuflicient to reftrain within moderate bounds certain
clafles of injuries, 1t then becomes neceflary for the legiflative
power to raife them into crimes, and to endeavour to reprefs them
by the terror’of punithment, or the {word of the public magiftrate.

The word crime has no technical meaning in the law of Eng-
land. It {eems, when 1t has a reference to pofitive law, to come
prehend thole 2&ts, which fubje& the offender to punithment.

When the words Aigh crimes and mifdemefnors are ufed m pro-
{ecutions bv impeachment, the words bigh crimes have no definite
fignification, but are ufed merely to give greater folemnity to the
charge,

When the word ¢rime 1s ufed with a reference to moral law,
it implies every deviation from moral re&titude. Hence we fay,
1t 15 a crime to refufe the payment of a juft debt ; it is a crime
wiltully to do an injury to another’s perfon or property without
making him a fatisfaétion.

To deftroy another’s property wilfully, without making the
owner a compenfation, 1s, in all cales, a wor{e crime in reafon than
thelt ; becaufe the individual deprived of his property fuffers
precilely the fame injury, and the public lofes the benefit of that
property, which contributes to the fupport of no one; and he,
who does the mjury, has not the temptation of him who fteals to
fupply his wants. In the cafe of thofe altions which are only
civil injuries, and to which no legal punifhment is anpexed, the
law has f{uppofed that retribution will be fufficient to deter the
commiflion of them.

But
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IN all cafes the crime includes an injury; every public
offence is alo a private wrong, and {omewhat more ; it af-
fets the individual, and it likewife affeéts the community.
Thus treafon in imagining the king’s death involves in it
conipiracy againft an individual, which is alfo a civil in-
jury ; but, as this {pecies of treafon in its confequences prin-
cipally tends to the diffolution of government, and the de-
ftru&ion thereby of the order and peace of fociety, this de-
nominates it a crime of the higheft magnitude. Murder
is an injury to the life of an individual; but the law of
fociety confiders principally the lofs which the ftate {uftains
by being deprived of a member, and the pernicious example
thereby fet for others to do the like. Robbery may be
confidered in the fame view : 1t 1s an injury to private pro-
perty ; but were that all, a civil fatisfaction in damages
might atone for it: the public mifchief is the thing, for the
prevention of which our laws have made it a capital offence.
In thefe grofs and atrocious injuries the private wrong is
{walowed up in the public: we feldom hear any mention
made of fatisfaQion to the individual ; the fatisfaion to .the
community being fo very great. And indeed, as the public
crime is not otherwife avenged than by forfeiture of life and
property, it 1s impoflible afterwards to make any reparation
for the private wrong: which can only be had from the
body or goods of the aggreflor. But there are crimes of an
inferior nature, in which the public punithment is not fo
{evere, but it affords room for a private compenfation alfo;

But the wilful and malicious deftruétion of another’s property by
fire, in many cafes, 18 punithed with death ; fo alfo is the malici-
ous killing and maiming of another’s cattle : yet thefe deteftable
and diabolical ats were not crimes by the common law of Eng.-
land 5 but experience difcovered the neceffity of rendering them
{ubje&t to public and fevere punifhment. See p. 244. poft.

Yet to fet fire to a field of ripe ftanding corn is &till only a
private injury, though this is an alt which firikes at the very being
of fociety, but the legiflature have not yet found it neceflary to
reprefs it by the terror of penal laws.

B 4 and
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and herein the diftinction of crimes from civil injuries is
very apparent. For inftance; in the cafe of battery, or
beating another, the aggreflor may be indifted for this at
the {uit of the king, for difturbing the public peace, and
be punifhed criminally by fine and imprifonment; and the
party beaten may alfo have his private remedy by action
of trefpals for the injury which he in particular fuftains,
and recover a civil fatisfaétion in damages. So alfo, In
cafe of a public nuifance, as digging a ditch acrofs a high-
way, this is punifhable by indi€tment, as a common offence
to the whole kingdom and all his majefty’s fubjeéts ; but if
any ndividual {uftains any {pecial damage thereby, as laming
his horfe, breaking his carriage, or the like, the offender
mmay be compelled to make ample fatisfaction, as well for the
private injury as for the public wrong.

Urox the whole, we ‘may obferve that in taking cogni-
zance of all wrongs, or unlawful aéts, the law has a doub]e
view: w:z. not only to redrefs the party m_]ured by tither
reftoring to him his right, if poflible; or by giving him an
equivalent ; the manner of doing which was the object of
our enquiries in the preceding book of thefe Commentaries ;
but alfo to fecure to the public the benefit of fociety, by
preventing or punifhing every breach and violation of thofe
laws, which the {fovereign power has thought proper to efta-
blifh for the government and tranquillity of the whole. What
thofe breaches are, and how prevented or punifhed, are to be
confidered in the prefent book.

II. TuE nature of crimes and mifdemefnors in general be- -
ing thus afcertained and diftinguifhed, I proceed, in the next

.Pplace, to confider the general nature of punifbments: which

are evils or inconveniences confequent upon crimes and
mifdemefnors; being devifed, denounced, and infli¢ted by
human laws, in confequence of difobedience or mifbehaviour
in thofe, to regulate whofe conduét fuch laws were refpec-
tively made. And herein we will briefly confider the power,
the end, and the meafure of human punifhment.

1, As

-
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1. As to the pcwer of human punifthment, or the right of
the temporal legiflator to inflit difcretionary penalties for
crimes and mildemefnors® It is clear, that the right of
punifhing crimes againft the law of nature, as murder and
the like, is in a ftate of mere nature vefted in every indivi-
dual. For it muft be vefted in fomebody ; otherwife the
laws of nature would be vain and fruitlefs, if none were em-
powered to put them in execution: and if that power 1s
vefted in any one, 1t muft alfo be vefted 1n 4// mankind ;
fince all are by nature equal. Whereof the firft murderer
Cain was fo fenfible, that we find him* exprefling his ap-
prehenfions, that wheever fhould find him would flay him.
In a ftate of fociety this right is transferred from individuals
to the {overeign power ; whereby men are prevented from
being judges in their own caufes, which is one of the evils
that civil government was intended to remedy. W hatever
power therefore individuals had of punithing offences againit
the law of nature, that is now vefted in the magi{trate alone ;
who bears the fword of juftice by the confent of the whole
community. And to this precedent natural power of indi-
viduals muft be referred that right, which fome have argued
to belong to every ftate, (though, in falt, never exerciled
by any,) of punifhing not only their own fubjells, but aMo
foreign ambafladors, even with death itfelf; in cafe they
have offended, not indeed againft the municipal laws of the
country, but againft the divine laws of nature, and become
liable thereby to forfeit their lives for their guilt *. -

As to offences merely againft the laws of fociety, which
are only mala probibita, and not mala in fe; the temporal
magiftrate is alfo empowered to infli& coercive penalties for
fuch tranfgreflions : and this by the confent of individuals ;
who, 1n forming focieties, did either tacitly or exprefsly in-
veft the fovereign power with the right of making laws, and
of enforcing obedience to them when made, by exercifing,
upon their non-obfervance, feverities adequate to the e\l
The lawfulnefs therefore of punithing fuch criminals is

" See Grotius, de 5. 6. 9" p. L2, c.20. ! Gen.iv. 14.
-Puffendorf, L. of Nat, & N. b. 8. ¢. 3. k See Vol.L. p. 254.

founded

[ 8]
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founded upon this principle, that the law by which they fuf-
fer was made by their own confent ; it is a part of the ori-
ginal contralt into which they entered, when firlt they

engaged n fociety ; it was calculated for, and has long con-
tributed to, their own fecurity.

T'uis right therefore, being thus conferred by univerfal
confent, gives to the ftate exaltly the fame power, and no
more, over all 1its members, as each individual member had

[ o0 JInaturally over himfelf or others. Which has occafioned
fome to doubt, how far a human legiflature ought to infli&

capital punithments for pofitive offences; offences againft the
municipal law only, and not againft the law of nature:
fince no individual has, naturally, a power of infliCting death
upon himfelf or others for actions in them{elves indifferent.
‘With regard to offences mala in 'fe, capital punifhments are
in fome inftances inflicted by the immediate command of God
himfelf to all mankind ; as in the cale of murder, by the
precept delivered to Noah, their common anceftor and re-
prefentative, ¢ whofo fheddeth man’s blood, by man fhall
¢ his blood be fhed .” 1In other inftances they are mnfhted
after the, exxample of the Creator, in his pofitive code of laws
for the regulation of the Jewifh republic: as in the cafe of
the crime againft nature. But they are {fometimes inflicted
without {uch exprefs warrant or example, at the will and
difcretion of the human legiflature ; as for forgery, for theft,
and fometimes for offences of a lighter kind. Of thefe we
are principally to fpeak; as thefe crimes are, none of them,
offences againf{t natural, but only againft {ocial rights ; not
even theft itfelf, unle{s it be accompanied with violence to -
one’s houfe or perfon: all others being an infringement of
that right of property, which, as we have formerly {een ™,

owes its origin not to the law of nature, but merely to civil
{fociety (4).

1 Gen. ix. 6. m Rook II. c. 1.

(4) Itis ftrange that the lcarned Judge’s conclufion, viz. that
theft itfelf is not an offence againft natural rights, did not lead him

to
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Tue praltice of mnflilting capital punifhments, for of-
fences of human inftitution, is thus juftified by that great
and good man, fir Matthew Hzale™: ¢ when offences grow
« epormous, frequent, and dangerous to a kingdom or {tate,
«¢ deftructive or highly pernicious to civil {octeties, and to
¢ the great infecurity and danger of the kingdom or it’s in-
« habitants, fevere punifhment and even death itfelf 1s
¢ neceflary to be annexed to laws in many cafes by the pru-
¢ dence of lawgivers.” It 1s therefore the enormity, or dan-
gerous tendency, of the crime that alone can warrant any
earthly legiflature in putting him to death that commits 1t.
It is not it’s frequency only, or the difficulty of otherwife [ 10 ]
preventing 1it, that will excufe our attempting to prevent it
by a wanton effufion of human blood. ¥or, though the end
of punifhment is to deter men from oftending, it never can
follow from thence, that it is lawful to deter them at any
rate and by any means; fince there may be unlawful me-
thods of enforcing obedience even to the jufteft laws. Every
humane [fegiflator will be therefore extremely cautious of
eftablithing laws that inflict the penalty of death, efpecially
for flight offences, or fuch as are merely pofitive. He will
expect a better reafon for his fo doing, than that loofe one
which generally is given; that it is found by former expe-
rience that no lighter penalty will be effe€tual.’ For is it found
upon farther experience, that capital punifhments are more
effectual ¥ Was the vaft territory of all the Rufhas worfe
regulated under the late emprefs Elizabeth, than under her

® 1 Hal. P. C. 13,

o

to fufpe&t the fallacy of the pofition, that the right of property
owes its origin not to the law of nature, but merely to civil focisty,
which he has alfo advanced in a former volume, (z vol. p. 11.) and
which I have there prefumed to controvert. If theft be not a vio-
lation of the law of nature and reafon, it would follow that there
18 no moral turpitude in difhonefty, ¢ Non igitur magis eft contra
** naturam morbus aut egeftas aut quid hujufmodi quam detraétio
‘¢ aut appetitio alieni.” Cic.
Thou fbalt not fleal, is certainly one of the firft precepts both of
nature and religion,
more
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more fanguinary predeceflors ? Is it now, under Catherine II.,
lefs civilifed, lefs {ocial, lefs fecure ¢ And yet we are affured,
that neither of thefe illultrious princeffes have, throughount
their whole adminiftration, inflicted the penalty of death :
and the latter has, upon full per{fuafion of it’s being ufelefs,
nay even pernicious, given orders for abolifhing it entirely
throughout her extenfive dominions®. But indeed, were
capital punifhments proved by experience to be a fure and
effeCtual remedy, that would not prove the neceflity (upon
which the juftice and propriety depend) of inflicting them
upon all occafions when other expedients fail. I fear this
reafoning would extend a great deal too far.  For inftance,
the damage done to our public roads by loaded waggons is
univerfally allowed, and many laws have been made to pre-
vent it 3 none of which have hitherto proved effetual. But
it does not therefore follow that it would be juft for the le-
giflature to inflict death upon every obftinate carrier, who
defeats or eludes the provifion of former f{tatutes. Where
the evil to be prevented is not adequate to the violence of
the preventive, a fovereign that thinks ferioufly can never

[ 11 ] juftify fuch a law to the di&ates of confcience and huma-
nity. To fhed the blood of our fellow-creature 1s a matter
that requires the greateft deliberation” and the fulleft con-
vition of our own authority : for life is the immediate gift
of God to man; which neither he can relign, nor can it be
taken from him, unlefs by the command or permiffion of
him who gave it ; either exprefsly revealed, or colleted from
the laws of nature or fociety by clear and indifputable de-
monftration.

I wouLDp not be underftood to deny the right of the legif-
lature in any country to enforce it’s own laws by the death
of the tranfgreflor, though perfons of {fome abilities have
doubted 1t 5 but only to {uggeft a few hints for the confider-
ation of {uch as are, or may hereafter become, legiflators.
When a queftion arifes, whether death may be lawfully in-

® Grand wnftrullions for framing a new code of laws for the Ruffian empire,
§ 210,
flicted



flicted for this or that tranfgreflion, the wifdom of the laws
muft decide it: and to this public judgment or decifion all
private judgments muft {ubmit ; elfe there is an end of the
firft principle of all fociety and government. - The guilt of
blood, if any, muft lie at their doors, who mifinterpret the
extent of their warrant ; and not at the doors of the fubjelt,
who is bound to receive the interpretations that are given by
the {overeign power.

2. As to the end or final caufe of human punifhments:;
'This is not by way of atonement or expiation for the crime
committed 3 for that muft be left to the juft determination
of the Supreme Being : but as a precaution againft future
offences of the fame kind. 'This is effected three ways : either
by the amendment of the offender himfelf ; for which pur-
pofe all corporal punithments, fines, and temporary exile or
imprifonment are inflited : or, by deterring others by the
dread of his example from offending .in the like way, ¢ 2
“ poena (as 'Tully P exprefles 1t} ad paucos, metus ad omnes,
“ perveniat ;” which gives rife to all ignominious punifh-
ments, and to fuch executions of juftice as are open and
public : or laftly, by depriving the party injuring of the
power to do future mifchief; which is effeCted by either
putting him to death, or condemning him to perpetual con-
hinement, flavery, or exile. The {ame one end, of prevent-
1ng {future crimes, is endeavoured to be anf{wered by each of
thefe three {pecies of punifhment. 'The public gains equal
fecurity, whether the offender himfelf be amended by whole-
fome corretion, or whether he be difabled from doing any
farther harm : and if the penalty fails of both thefe effelts,
as 1t may do, ftill the terror of his example remains as a
warning to other citizens. The method however of inflicting
punifhment ought always to be proportioned to the particu-
lar purpofe it is meant to ferve, and by no means to exceed
it : therefore the pains of death, and perpetual difability by
exile, flavery, or imprifonment, ought never to be inflited,
but when the offender appears incorrigible: which may

» Pro Clueniio, 40.
be

[ 12 ]



12 PusLic Book 1V.

be collefted either from a repetition of minuter offences; or
from the perpetration of fome one crime of deep malignity,
which of itlelf demonftrates a difpofition without hope or
probability of amendment: and in fuch cafes it would be
cruelty to the public to defer the punifhment of fuch a cri-

minal, till he had an opportunity of repeating perhaps the
worft of villanies.

3. As to the meafure of human pumfhments. From what
has been obferved in the former articles we may colle&t,

that the quantity of punifhment can never be abfolutely de-
termined by any f{tanding invariable rule; but it muft be
left to the arbitration of the legiflature to infli&k fuch penal-
ties as are warranted by the laws of nature and fociety, and
fuch as appear to be the beft calculated to anfwer the end of
precaution againft future offences.

HEewce it will be evident, that what fome have fo highly
extolled for its equity, the Jex 7alionis, or law of retahation,
can never be in all cafes- an adequate or permanent rule of
punitfhment. In fome cafes indeed it feems to be ditated by
natural reafon ; asin the cafe of confpiracies to do an injury,
or falfe accufations of the innocent: to which we may add

[ 13 ] that law of the Jews and Egyptians, mentioned by Jo{ephus
and Diodorus Siculus, that whoever without {ufficient caule
was found with any mortal poifon in his cuftody, fhould
himfelf be obliged to take it. But, in general, the differ-
ence of perfons, place, time, provocation, or other circums
ftances, may enhance or mitigate the offence ; and in {uch
cafes retaliation can never be a proper meafure of juftice. If
a nobleman ftrikes a peafant, all mankind will fee, that i1f a
court of juftice awards a return of the blow, it 13 more than
a juft compenfation. On the other hand, retaliation may,
fometimes, be too eafya fentence ; 25, if a man malicioudly ..
fhould put out the remaining eye of him who had loft one
before, it is too flight a punifhment for the maimer to lofe
only one of his: and therefore the law of the Locrians,
which demanded an eye for an eye, was in this inftance ju-

dicioufly
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dicioufly altered by decreeing, in imitation of Solon’s laws
that he who ftruck out the eye of a one-eyed man, fhould
lofe both his own in return. Befides, there are very many
crimes, that will in no fhape admit of thefe penalties, with-
out manifeft abfurdity and wickednefs. Theft cannot be
punifhed by theit, defamation by defamation, forgery by for-
gery, adultery by adultery, and the like. And we may add,
that thofe inftances; wherein retaliation appears to be ufed,
even by the divine authority, do not really proceed upon the
rule of exalt retribution, by doing to the criminal the fame
hurt he has done to his neighbour and no more; but this
correfpondence between the crime and punifhment is barely

a confequence from fome other principle. Death 1s ordered .

to be punifhed with death ; not becaufe one is equivalent to
the other, for that would be expiation, and not punifhment.
Nor is death always an equivalent for death: the execution
"of a needy decrepit aflaflin isa poor f{atisfaction for the mur-
der of a nobleman in the bloom of his youth, and full enjoy-
ment of his friends, his honours, and his fortune. But
the reafon upon which this fentence is grounded feems to
be, that this i1s the highe{t penalty that man can infli&, and
tends moft to the fecurity of mankind; by removing one
murderer from the earth, and fetting a dreadful example to
deter others: {o that even this grand inftance proceeds upon
other principles than thofe of retaliation, And truly, if any
meafure of punifhment is to be taken from the damage {uf-
tained by the fufferer, the punifhment ought rather to
exceed than equal the injury : fince it feems contrary to rea-
fon and equity, that the guilty, (if convicted) fhould fuffer
no morg than the innocent has done before him ; efpecially
as the {uffering of the innocent is paft and irrevocable, that
of the guilty is future, contingent, and liable to be efcaped
or evaded. With regard indeed to crimes that are incom-
plete, which confift merely in the intention, and are not yet
carried into alt, as confpiracies and the like ; the innocent

[ 14]

has a chance to fruftrate or avoid the villany, as the confpi-

rator has alfo a chance to efcape his punifhment: and this

9 Pott. Ant, b. 1. ¢, 26.
may
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may be one reafon why-the Jex taltonis 1s more proper to Le
inflicted, if at all, for crimes that confift in intention, than
for fuch as are carried into at. It feems indeed confonant
to natural reafon, and has therefore been adopted as a maxim
by feveral theoretical writers®, that the punifhment due to
the crime of which one falfely accufes another, fhould be
inflicted on the perjured informer. Accordingly, when it
was once attempted to introduce into England the law of
retaliation, it was intended as a punithment for fuch only
s preferréd malicious accufations againft others ; it being

~ enatted by ftatute 37 Edw. IIL ch. 18. that {uch as prefer-

s ]

red any {uggeftions to the king’s great council thould put in
fureties of taliations that is, to incur the fame pain that
the other fhould have had, in cafe the fuggeltion were
found untrue. But, after one year’s experience this pu-
nifhment of taliation was rejected, and imprifonment adopted
in 1ts ftead ®.

Bur though irom what has ‘been faid it appears, that
there cannot be any regular or determinate method of rating
the quantity of punifhments for crimes, by any one uniform
rule ; but they muft be referred to the will and difcretion of
the legiflative power : yet there are fome general principles,
drawn from the nature and circumftances of the crime,
that may be of fome afliftance in allotting it an adequate

“punifhment.

As, firft, with regard to the objei? of it: for the greater and
more exalted the objet of an injury is, the more care fhould
be taken to prevent that injury, and of courfe under this ag-
gravation the punifhment {liould be more fevere. Therefore
treafon in confpiring the king’s death is by the Englifh law
punifhed with greater rigour than even altually killing any
private fubje@. And yet, generally, a defign to tranfgrefs
1s not {fo flagrant an enormity, as the actual completion of
that defign. For evil, the nearer we approach it, is the more

* Beccar. ¢. 13. - t Stat. 38 Edw.Ill.c.9.
difagree-
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difagreeable and thocking : fo that it requires more obftinacy
in wickednefs to perpetrate an unlawful action, than barely
to entertain the thought of it: and it is an encouragement
to repentance and remorfe, even till the laft ftage of any crime,
that it never is too late to retralt; and that if a man ftops
even here, it is better for him than if he proceeds : for which
reafon an attempt to rob, to ravith, or to kill, is far lefs
penal than the atual robbery, rape, or murder. But in the
cafe of a treafonable confpiracy, the obje&t whereof is the
king’s majefty, the bare intention will deferve the higheft
degree of {everity ; not becaufe the intention is equivalent to
the alt itfelf ; but becaufe the greateft rigour is no more than
- adequate to a treafonable purpofe of the heart, and there is
no greater left to inflict upon the altual execution itfelf.

"AcGAIN : the violence of paffion, or temptation, may fome-
times alleviate a crime ; as theft, in cale of hunger, is far
more worthy of compaflion than when committed through
avarice, or to {upply one in luxurious excefles. To kill
a man upon f{udden and violent refentment, is lefs penal
than upon cool deliberate malice. ‘The age, education, and
character of the offender; the repetition (or otherwife) of
the offence; the time, the place, the company wherein it [ 16 ]
was committed ; all thefe, and a thoufand other incidents,

may aggravate or extenuate the crime *,

. FARTHER: as punifhments are chiefly intended for the
preventjon of future crimes, it is but reafonable that among
crimes of different natures thofe fhould be moft feverely
punifhed, which are the moft deftructive of the public fafety

and happinefs * ; and, among crimes of an equal malignity,
thofe which a man has the moft frequent and eafy opportua
nities of committing, which cannot be {o eafily guarded

¢ Thus Demofthenes (in his oration morning, publicly, before firangers
againft Midias) finely works up the % as well as citizens; and that in the
aggravations of the iufults he had re- ¢ temple, whither the daty of ry
ceived, ¢ [ was abufed,” fays he, ¢ by “ office called me.”
“ my enemy, in cold blood, out of  * Beccar. ¢. 6.
“ malice, not by heat of wine, in the

VoL. 1V, C againft
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agamft as others, and which therefore the offender has the
{trongeft inducement to commit ; according to what Cicero
oblerves ¥, ¢ ea funt anmimadvertenda peccata maxime, quae dif-
¢ ficillime praecaventur.’” Hence it is, that for a fervant to
rob his mafter is in more cafes capital, than for a ftranger:
if a fervant kills his mafter, it 1s a fpecies of treafon; in
another it 1s only murder: to fteal a handkerchief, or other
trifle of above the value of twelvepence, privately from one’s
perfon, is made capital ; but to carry off a load of corn from
an open field, though of fifty times greater value, 1s punifhed
with tranfportation only. And, in the ifland of Man, this
rule was formerly carried fo far, that to take away an horfe or
an ox was there no felony, but a trefpafs, becaufe of the difh-
culty in that little territory to conceal them or carry them off:
but to fteal a pig or a fowl, which is ealily done, was a capital
mifdemef{nor, and the offender was punifhed with death ™.

LasTLY: as a conclufion to the whole, we may obferve
‘that punifhments of ynreafonable feverity, efpecially when
indifcriminately infli¢ted, have lefs effect in preventing crimes,
and amending the manners of a people, than fuch as are
more merciful in general, yet properly intermixed with due
diftin&tions of feverity. It is the fentiment of an ingenious
writer, who feems to have well ftudied the {prings of human
aCtion *, that crimes are more effetually prevented by the
certainty, than by the feverity, of punifhment. For the ex-
ceflive feverity of laws (fays Montefquieu ¥) hinders their
execution: when the punithment furpaffes ai meafure, the
public will frequently out of humanity prefer impunity to 1t.
Thus alfo the {tatute 1 Mar. ft. 1. c. 1. recites 1n it’s pre-
amble, ¢ that the ftate of every king confifts more afiuredly
¢ in the love of the fubje& towards their prince, than in the
¢« dread of laws made with rigorous pains; and that laws
¢ made for the prefervation of the tommonwealth without
¢ great penalties are more often obeyed and kept, than laws

v pro Sexto Raltio, 40, * Beccar. ¢. .
had 4 In&; 285- Y Sl.'l'. L- b 6- CeJ 31

¢ made
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¢« made with extreme punithments.” Happy had it been
for the nation, if the fubfequent pratice of that deluded
princefs in matters of religion, had been correfpondent to
thefe {entiments of herfelf and parliament, in matters of ftate
and government! We may further obferve that fangui-
nary laws are a bad {ymptom of the diftemper of any ftate,
or at leaft of it’s weak conftitution. The laws of the Ro-
man kings, and the twelve tables of the decemviri, were full
of cruel punithments: the Porcian law, which exempted all
citizens from fentence of death, filently abrogated them all.
In this period the republic flourithed : under the emperors
{evere punifhments were revived; and then the empire

fell (35).

(5) The moit admirable and excellent ftatute ever pafled by the
Englifh legiflature 1s the 1 Ed. VI. c. 12.

In the preamble it ftates, in a beautiful and fimple ftrain of
eloquence, that ¢ Nothing is more godly, more {ure, more to be
““ wifhed and ‘defired betwixt a prince, the {upreme head and
¢ ruler, and the {ubjeéts whofe governor and head he is, than on
“ the prince’s part great clemency and indulgency, and rather
- ¢ too much forgivenefs and remiffion of his royal power and juft
¢ punifhment, than exa& feverity and juftice to be fhewed; and
¢ on the fubje€is’ behalf, that they fhould obey rather for love,
¢¢ and for the neceflity and love of a king and prince, than for
¢ fear of his ftrait and fevere laws. But as in tempeft or winter
¢ one courle and garment 1s convenient, in calm or warm weather
“ a more liberal cafe or lighter garment both may and ought to
¢¢ be followed and ufed; fo we have feen divers ftrait and fore
¢¢ laws made in one parliament (the time {0 requiring), in 2 more
¢ calm and quiet reign of another prince by the like authonity,
¢¢ and parliament taken away,”’ &ec.

It therefore repeals every ftatute which has created any treafon
fince the 25 Edw, 111, f£.5. ¢. 2. |

It repeals ¢ all and every a& of parliament concerning do&rine
¢ or matters of religion.”’

It repeals every . felony created by the legiflature, during the
preceding long and cruel reign of Henry VI,

C 2 Ié
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" Ir is moreover abfurd ‘and impolitic to 2pply the fame
punifhment to crimes of different malignity. - A multitude
of fanguinary laws (befides the doubt that may be enter-
tained concerning the right of making them) do likewife
prove a manifeft defet either in the wifdom of the le-
giflative, or the ftrength of the executive power. Itisa
“kind of quackery in government, and argues a want of folid
fkill, to apply the fame univerfal remedy, the #/timum fup-
plicium, to every cafe of difficulty. 1t is; it muft be owned,
much esfier to extirpate than to -amend mankind: yer
[ 18 ] that magiftrate muft be efteemed both a weak and a cruel
{furgeon, who cuts off every limb, which through ignorance
or indolence he will not attempt to cure. It has been there-
fore ingenioufly propofed *, that in every ftate a fcale of
crimes fhould be formed, with a correfponding {cale of pu-
nithments, defcending from the greateft to the leaft: but, if
that be too romantic an idea, yet at leaft a wife legiflator
will mark the pnncipal divifions, and not affign penalties of
the firft degree to offences of an inferior rank. "Where men
fee no diftintion made in the nature and gradations of pu-
nithment, the generality will be led to conclude there is no
diftin&tion in the guilt. Thus in France the punithment of
robbery, either with or without murder, 1s the fame *: hence
it is, that though perhaps they are therefore fubjelt to fewer
robberies, yet they never rob but they alfo murder. In

* Beccar. c. 6. * Sp. L. b. 6. ¢.16.

Tt repeals the ftatute 31 Hen. V111, ¢ that proclamations made
¢ by the king’s highnefs, by the advice of his honourable council,
¢¢ fhould be made and kept as though they were made by authonty
‘¢ of parliament.”’

It repeals alfo the extraordinary ftatute de bigamis, 4 Edw. I.
ft. 3. c. 5. which enated, that if any man married a widow, or
married a fecond wife after the death of the firft, he fhould be
deprived of the benefit of clergy, if he was convifted of any

clergyable felony whatever.
China,
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China, murderers are cut to pieces, and robbers not: hence
in that country they never murder on the highway, though
they often rob. And in England, befides the additional
terrors of a {fpeedy execution, and a fublequent expoflure or
diffetion, robbers have a hope of tranfportation, which fel-
dom 1s extended to murderers. This has the {ame effelt
here as in Chinaj in preventing frequent aflafiination and

flaughter.

YET, though in this inftance we may glory in the wif
dom of the Englifth law, we fhall find it more difhcult to
- juftify the frequency of capital punifhment to be found there-
n; infliCted (perhaps inattentively) by a multitude of {uc-
ceffive independent ftatutes, upon crimes very different in
their natures. It is a melancholy truth, that among the
variety of actions which men are daily liable to commit, no
lefs than an hundred and fixty have been declared by act of
parliament® to be felonies without benefit of clergy; or, in
other words, to be worthy of inftant death. So dreadful a
Iift, inftead of diminifhing, increafes the number of offenders.
The injured, through, compaflion, will often forbear to pro-
fecute ; juries, through compaflion, will fometimes forget
their oaths, and either acquit the guilty or mitigate the
nature of the offence: and judges, through compaflion, will
refpite one half of the convits, and recommend them to

the royal mercy. Among fo many chances of efcaping, the

needy and hardened offender overlooks the multitude that
fuffer : he boldly engages in fome defperate attempt, to re-

lieve his wants or fupply his vices: and, if unexpeétedly the

nand of juftice overtakes him, he deems himfelf peculiarly .

unfortunate, in falling at laft a facrifice to thofe laws, which
long impunity has taught him to contemn.

* See Ruffhead’s index to the ftatutes (tit. Felony), and the alls which hive
fince been made. -

19 ]
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CHAPTER THE SECOND.

or THE PERSONS CAPABLE or
coMMIiTTING CRIMES.

JJAVING, in the preceding chapter, confidered in

general the nature of crimes, and punifhments, we
are led next, in the order of our diftribution, to enquire what
perions are, or are not, capable of committing crimes; or,
which is all one, who are exempted from the cenfures of the
law upon the commiffion of thofe a¢ts, which in other per-
fons would be feverely punifhed. In the procefs of which
enquiry, we muft have recourfe to particular and fpecial

exceptions: for the general rule is, that no perfon fhall be
‘excufed from punifhment for difobedience to the laws of his

country, excepting f{uch as are exprefsly defined and exempt-
ed by the laws themf{elves. |

Ary the feveral pleas and excufes, which proteét the
committer of a forbidden a€t from the punifhment which is

otherwife annexed thereto, may be reduced to this fingle

confideration, the want or defet of wi/l. An involuntary alt,
as it has no claim to merit, {o neither can it induce any guilt:
the concurrence of the will, when it has it’s choice either
to do or to avoid the fat in queftion, being the only thing
that renders human altions either praifeworthy or culpable.
Indeed, to make a complete crime cognizable by human
laws, there muft be both a will and an a&k. For though,
in foro confcientiae, a fixed defign or will to do an unlawful
z“t 1s almoft as heinous as the commiflion of it, yet, as no
temporal tribunal can {earch the heart, or fathom the inten-
tions of the mind, otherwife than as they are demonftrated by
outward actions, it therefore cannot punifth for what it can-

14 not
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not know. For which reafon in all temporal jurifdiltions an
svert all, or fome open evidence of an intended crime, 15 ne-
ceffary, in order to demonftrate the depravity of the will, be-
fore the man is liable to pumifhment. And, as a vitious will
without a vitious a&l 1s no civil crime, {0, on the other hand,

an unwarrantable aé&t without a vitious will is no crime at all.

So that to conftitute a crime againft human laws, there muft

be, firft, a vitious will 3 and fecondly, an unlawful aét con-
{fequent upon f{uch vitious will.

Now there are three cafes, in which the will does not join
with the at: 1. Where there is a defeét of underftanding.
For where there is no difcernment, there is no choicey and
where there i1s no choice, there can be no aét of the will,
which is nothing elle but a determination of one’s choice to
do or to abftain from a particular aétion: he therefore, that
has no underftanding, can have no will to guide his conduct.
2. Where there is underftanding and will {ufhcient, refiding
in the party; but not called forth and exerted at the time of
the action done; which 1s the cafe of all offennces committed
by chance or ignorance. Here the will fits neuter; and
neither concurs with the a&t, nor difagrees to it. 3. Where
the action is conftrained by fome outward force and violence.
Here the will countera&ts the deed 3 and is {fo far from con-
curring with, that it loaths and difagrees to, what the man is
obliged to perform. It will be the bufinefs of the prefent
chapter briefly to confider all the feveral {pecies of defeét in
will, as they fall under fome one or other of thefe general
heads : as infancy, idiocy, lunacy, and intoxication, which
fall under the firft clafs ; misfortune, and ignorance, which
may be referred to the fecond 3 and compulfion or neceflity,

which may properly rank in the third.

I. First, we will confider the cafe of infancy, or nonage ;
which i3 a defe of the underftanding. Infants, under the

age of difcretion, ought not to be punifhed by any criminal
profecution whatever >. 'What the age of difcretion is, in

2 1 Hawk. P.C. 2:
Ca various



22 PusLic - Book IV,

various nations, 1s matter of fome variety. The civil law
diftinguifhed the age of minors, or thofe under twenty-five
years old, into three ftages: infantia, from the birth till feven
years of age ; pueritia, from feven to fourteen ; and pubertas,
from fourteen upwards. The period of pueritia, or child-
hood, was again fubdivided into two equal parts: from feven
to ten and an half was aetas infantiae proxima ; from ten and
an half to fourteen was aetas pubertati proxima. During
the firft ftage of infancy, and the next half ftage of child-
hood, infantiaz proxima, they were not punifhable for any
crime® During the other half ftage of childhood, ap-
proaching to puberty, from ten and an half te fourteen, they
were indeed punifhable, if found to be do/i capaces, or capable
of mifchief: but with many mitigations, and not with the
utmoft rigour of the lJaw ©.  During the laft ftage (at the age
of puberty, and afterwards), minors were liable to be pu-
nithed, as well capitally, as otherwife,

THE law of England does in fome cales privilege an in-
fant, under the age of twenty-one, as to common mifdemef-
nors, {o as to efcape fine, imprifonment, and the like: and
particularly in’ cafes of omiflion, as not repairing a bridge,
or a highway, and other fimilar offences?; for, not having
the command of his fortune till twenty-one, he wants the

capacity to do thofe things which the law requires. But
where there is any notorious breach of the peace, a riot,
battery, or the like, (which infants, when full grown, are at
leaft as liable as others to commit,) for thefe an infant, above

[ 23 ] the age of fourteen, is equally liable to {uffer, as a perfon of
the full age of twenty-one.

WiTH regard to capital crimes, the law is ftill more mi-
nute and circum{pelt ; diftinguithing with greater nicety the
feveral degrees of age and difcretion. By the ancient Saxon
law, the age of twelve years was eftablifhed for the age of
poflible difcretion, when firft the underftanding might open*;
and from thence till the offender was fourteen, it was aetas

» Ixfi. 3. 20. YO, ¢ 1 Hal. P. C. 20, 21, 22.
€ Ff.29.5.14.50.17. 111, 47.2.23.  * LL. dthelflan, Wilk, 65.
pubertats
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pubertati proxima, in which he might or might not be guilty
of a crime, according to his natural capacity or incapacity.
This was the dubious ftage of difcretion : but, under twelve
it was held that he could not be guilty in will, neither after
fourteen could he be {uppoled innocent, of any capital crime
which he in fa&t committed. But by the law, as it now
ftands, and has ftood at leaft ever fince the time of Edward
the third, the capacity of doing ill, or contratting guilt, is
not fo much meafured by years and days, as by the ftrepgth
of the delinquent’s underftanding and judgment. For one
lad of eleven years old may have as much cunning as another
of fourteen; and in thefe cafes our maxim is, that ¢ malitia
“ fupplet aetatem.” Under {even years of age indeed an infant
cannot be guilty of felony ¢; for then a felonious difcretion
is almoft an impoffibility in nature : but at eight years old
he may be guilty of felony’. Alfo, under fourteen, though
an infant thall be primd facie adjudged to be doli incapax ;
yet if 1t appear to the court and jury, that he was doli capax,
and could difcern between good and evil, he may be cone
vited and fuffer death. Thus a girl of thirteen has been
burnt for killing her miftrefs : and one boy of ten, and an-
other of nine years old, who had killed their companions,
have been fentenced to death, and he of ten years altually
hanged ; becaufe it appeared upon their trials, that the one
hid himfelf, and the other hid the body he had killed; which
hiding manifefted a confcioufnefs of guilt, and a difcretion
to difcern between good and evil®, And there was an in-
ftance in the laft century where a boy of eight years old was
tried at Abingdon for firing two barns; and, it appearing
that he had malice, revenge, and cunning, he was found
guilty, condemned, and hanged accordingly® Thus alfo,
in very modern times, a boy of ten years old was convited
on his own confeflion of murdering his bedfellow, there ap-
pearing in his whole behaviour plain tokens of a mifchievous
difcretion ; and, as the {paring this boy merely on account
of his tender years might be of dangerous confequence to the

¢ Mir.c. 4. § 16. 1 Hal, P, C. 27. t 1 Hal. P.C. 26, 27.
f Dalt, Juft. ¢, 147. 5 Emlyn on 1 Hal P, C. 25.

public

[ 24]
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public by propagating a notion that children might commit
{uch atrocious crimes with impunity, 1t was unanimoufly
agreed by all the judges that he was a proper fubjet of
capital punifhment'. Bat, in all {fuch cafes, the evidence

of that malice which 1s to fupply age, ought to be ftrong and
clear beyond all doubt and contradition.

II. THE {econd cafe of a deficiency in will, which excufes
from the guilt of crimes, arifes alfo from a defeftive or vi-
tiated underftanding, viz. 1n an idit or a lunatic. For the
rule of law as to the latter, which may eafily be adapted alfo
to the former, 1s, that, < furigfus furere folumn punitur.”” In
criminal cafes therefore idiots and lunatics are not charge-
able for their own aéls, if committed when under thefe inca-
pacities : no, not even for treaion itlelf k. Alfo,if a manin
his found memory commits a capital offence, and before ar-
raignment for' it, he becomes mad, he ought not to be ar-
raigned for it ; becaufe he 1s not able to plead to it with that
advice and caution that he ought, And if, after he has
pleaded, the prifoner becomes mad, he fhall not be tried :
for how can he make his defence 7 If, after he be tried and
found guilty, he lofes his {enfes before judgment, judgment
fhall not be pronounced : and if, after judgment, he becomes
of nonfane memory, execution fhall be ftayed: for perad-
venture, {ays the humanity of the Englifh law, had the pri-
foner been of found memory, he might have alleged fome-
thing in ftay of judgment or execution’ (1). Indeed, in the
bloody reign of Henry the eighth, a ftatute was made ™,

' Fotter, 72. 'y Hal. P. C. 34.
k 3 Inft. 6. m 22 H. VIIL c. 20.

_— o o -——

——

(1) If the punifhment were lefs than death, and were inflicted
upon a prifoner deprived of reafon, it would be unproductive of
one of the great ends of punifhment, the corre&ion of the crimi-
nal. Human tribunals are only juftified in introducing the pain
and evil of punithment, when it is likely to prevent that greater
degree of evil, which would refult from the unreftrained cornmii-
fion of crimes.

which
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which enacted, that if a perfon, being compss mentis, thould
commit high trealon, and after fall into madnefs, he might
be tried in his ablence, and fhould {uffer death, as if he were
of perfe€t memory. But this favage and inhuman law was
repealed by the ftatute 1 & 2 Ph. & M. c. 1o. For, as1s
oblerved by fir Edward Coke ", ¢ the execution of an of-
¢ fender is for example, ut poena ad paucos, metus ad omnes
¢ pervemat : but {o it is not when a madman is executed ;
‘¢ but fhould be a miferable fpeftacle, both againft law, and
“ of extreme inhumanity and cruelty, and can be no example
¢ to others.” But if there be any doubt, whether the party
be compos or not, this fhall be tried by a jury. And if he be
fo found, a total idiocy, or abfolute infanity, excufes from
the guilt, and of courfe from the punifhment, of any crimi-
nal altion committed under fuch deprivation of the fenfes :
but, if a lunatic hath lucid intervals of underitanding, he
fhall an{wer for what he does in thofe intervals as if he had
no deficiency ®. Yet in the cale of abfolute madmen, as
they are not anfwerable for their altions, they fhould not be
permitted the liberty of alting unlefs under proper control ;
and, In particular, they ought not to be {uffered to go loofe,
to the terror of the king’s fubjets. It was the doétrine of
* our antient law, that perfons deprived of their reafon might
be confined till they recovered their fenfes P, without waiting
for the forms of a commiffion or other {pecial authority from
the crown: and now, by the vagrant alts S, a method is
chalked out for imprifoning, chaining, and {ending them to
their proper homes (2).

? 3 Inft, 6, P Bro, Abr. tit. Gorone. 101.
°y Hal P. C. 31. 117 Geo. 1L ¢. 3.

e e s

(2) Where it is dangerous to permit a lunatic to go abroad, two
juftices may order him to be apprehended and fecured, even with
chains, if neceflary, and may fend him by a vagrant pafs to the
place of his fettlement ; and may order fo much of his goods to be
fold, or the rents of his lands to be received, as will difcharge the
expence mcurred ; but fuch fum muft be accounted for at the next

feffions :
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IIl. TurrpLy; as to artificial, voluntarily contratted
madnefs, by drunkennefs or intoxication, which, depriving
men of their reafon, puts them in a temporary phrenzy ; our
law Jooks upon this as an aggravation of the offence, rather
than as an excufe for any criminal mifbehaviour. A drunk-
ard, fays fir Edward Coke’, who is weluntarius daemon, hath
no privilege thereby; but what hurt or ill {oever he doth,
his drunkennefs doth aggravate it: nam omne crimen ebrietas,
et incendit, et defegit. It hath been obferved, that the real
ufe of ftrong hiquors, and the abufe of them by drinking to
excefs, depend much upon the temperature of the climate
in which we live. 'The fame indulgence, which may be
neceflary to make the blood move in Norway, would make
an Itahan mad. A German therefore, fays the prefident
Montefquieun®, drinks through cuftom, founded upon con-
ftitutional neceflity; a Spaniard drinks through choice, or
out of the mere wantonnefs of luxury: and drunkennefs,
he adds, ought to be more {everely punifhed, where it makes
men mifchievous and mad, as in Spain and Italy, than
where it only renders them ftupid and heavy, as in Germany
and more northern countries. And accordingly, in the
warm climate of Greece, a law of Pittacus enalted, ¢ that
¢ he who committed a crime when drunk, fhould receive
¢ a double punifhment;” one for the crime itfelf, and
the other for the ebriety which prompted him to commit
it'. The Roman law indeed made great allowances for
this vice : ¢ per winum delapfs capitalis poena remittrtuy V.
But the law of England, confidering how eafy it 1s to coun-
terfeit this excufe, and how weak an excufe it is, (though

real,) will not fuffer any man thus to privilege one crime by
another ¥,

"1 Inft. 247. v Ff. 49.16.6.
*Sp. L. b. 14.¢c. 10, ’ ¥ Plowd. 19.
tPuff. L. of N.b. 8. c. 3.

{eflions : but this does not preclude the jurifdiction of the chancel-
lor, or prevent any relation or friend from taking the lunatic under
his care. 17 Geo. £1. c.§. § 21.  See p. 396, n. 2.

10 IV. A
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IV. A rourtH deficiency of will, is where a man e¢om-
mits an wilawful a& by misfortune or chance, and not by de-
fign. Here the will obferves a total neutrality, and does not
co-operate with the deed ; which therefore wants one main
ingredient of a crime. Of this, when it affels the life of
another, we fhall find more occafion to {peak hereafter; at
prefent only obferving, that if any accidental miichief hap-
pens to follow from the performance of a lawful alt, the
party ftands excufed from all guilt: but if a man be doing
any thing unlawful, and a confequence enfues which he did
not forefee or intend, as the death of a man or the like, s
want of forefight fhall be no excufe; for, being guilty of
one offence, in doing antecedently what is 1n itfelf unlaw-
ful, he is crimnally guilty of whatever confequence may

follow the firft mifbehaviour * (3).

V. FirTHLY ; ignorance or miflake, is another defelt of
will ; when a man, intending to do a lawful a&, does that
which is unlawful, For here the deed and the will acting
{eparately, there is not that conjunétion between them,
which is neceflary to form a criminal adt. But this muit be
an ignorance or miftake of falt, and not an error in point of
law. As if a man, intending to kill a thief or houfebreaker
in his own houfe, by miftake kills one of his own family,
this 1s no criminal a&ion¥: but if a man thinks he has a
right to kill a perfon excommunicated or outlawed, wherever
he meets him, and does {o; this 1s wilful murder. For a
miftake in point of law, which every perfon of difcretion

* 1 Hal. P.C. 39. Y Cro. Car. 538. "

(3) But a very important diftinQion is made in {fuch cafes, viz.
whether the unlawful a is alfo in it’s original nature wrong and
mifchievous, for a perfon is not an{werable for the incidental con.-
fequences of an unlawful a&, which is merely a malum probibitum ;
as where any unfortunate accident happens from an unqualified
perfon being in purfuit of game, he is amenable only to the {fame
extent as a man duly quahfied. Fof,259. 2 Hal. P.C. 475.

not

[27]
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not only may, but is bound and prefumed to know, 18 in
criminal cafes no fort of defence. Ignorantia juris, quod quif-
que tenetur f[cire, neminem excufat, 15 as well the maxim of
our own law %, as it was of the Roman?.

VI. A sixTH {pecies of defet of will is that arifing from
compulfion and 1inevitable neceffity. 'Thefe are a conftraint
upon the will, whereby a man is urged to do that which
his judgment difapproves ; and which, it is to be prelumed,
his will (if left to itfelf) would reje&. As punifhments are
therefore only inflicted for the abufe of that free will, which
God has given to man, it is highly juft and equitable that a
man fhould be excufed for thofe acts which are done through
unavoldable force and compulfion.

[ 28 ] 1. OF this nature in the firft place, is the obligation of
civil fubjeciion, whereby the inferior is conftrained by the
{uperior to alt contrary to what his own reafon and incli-
nation would fuggeft: as when a legiflator eftablifhes
iniquity by a law, and commands the {ubjedt to do an
at contrary to religion or found morality. How far this
excufe will be admitted in foro confcientiae, or whether the
inferior in this cafe is not bound to obey the divine, rather
than the human law, 1t is not my bufinefs to decide;
though the queftion, I believe, among the cafuifts, will
hardly bear a doubt. But, however that may be, obedience
to the laws in being is undoubtedly a {fufficient extenuation
of civil guilt before the municipal tribunal. The fheriff,
who burnt Latimer and Ridley, in the bigotted days of
queen Mary, was not liable to punifhment from Elizabeth,
jor executing fo horrid an office ; being juftified by the
commands of that magiftracy, which endeavoured to reitore
fuperftition under the holy aufpices of its mercilefs fifter,
perfecution.

As to perfons in private relations; the principal cafe,
where conftraint of a {uperior is allowed as an excufe for cri-

z Plowd. 343. @ Ff. 22. 0. 9.
minal
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minal mifcondu&, is with regard to the matrimomal {ubjec-
tion of the wife to her hufband ; for neither a fon nor a fer-
vant are excufed for the commiflion of any crime, whether
- capital or otherwife, by the command or coercion of the pa-

rent or mafter ®; though in fome cafes the command or au-

thority of the hufband, either exprefled or implied, will pri-
vilege the wife from punithment, even for capital oftences.
And therefore if a woman commit theft, burglary, or other
civil offences againft the laws of fociety, by the coércion of
her hufband ; or even in his company, which the law con-
ftrues a coércion ; fhe is not guilty of any crime; being
confidered as alting by compulfion and not of her own
will . 'Which dofrine is at leaft a thoufand years old in
this kingdom, being to be found among the laws of king
Ina, the Weft Saxond And it appears that, among the
northern nations on the continent, this privilege extended to
any woman tranigrefling in concert with a man, and to any
fervant that committed a joint offence with a freeman ; the
male or freeman only was punifhed, the female or flave dif-
mifled : ¢ procul dubio quod alterum lbertas, alterum neceffitas
 impelleret®.” But (befides that in our law, which is a
ftranger to flavery, no impunity is given to {ervants, who are
as much free agents as their mafters) even with regard to
wives, this rule admits of an exception in crimes that are ma/a
171 fe, and prohibited by the law of nature, as murder and the
like (4) : not only becaufe thefe are of a deeper dye, but alfo,
fince in a f{tate of nature no one 1s in {ubjection to another,
it would be unreafonable to {creen an offender from the pu-
mthment due to natural crimes, by the refinements and {ub-
ordinations of civil fociety. In treafon alfo, (the higheft
crime which a member of fociety can, as {uch, be guilty of,)

b r Hawk. P.C. 3. ¢ cap. 57.
¢ 1 Hal. P.C,. 45. ¢ Stiernh, de jure Sueon. {. 2. c. 4.

-

(4) The law feems to proteét the wife in all felonies committed
by her in company with her hufband, except murder and man-

flaughter. Hal. P.C. 47.

e
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no plea of coverture fhall excufe the wife ; no prefumption
of the hufband’s coercion fhall extenuate her guiltf: as well
becaufe of the odioufnefs and dangerous confequences of the
cime it{elf, as becaufe ‘the hufband, having broken through
the moft facred tie of {ocial community by rebellion againft
the ftate, has no right to that obedience from a wife, which
he himfelf as a {fubject has forgotten to pay. In inferior mif-
demefnors alfo, we may remark another exception ; that a
wife may be indicted and fet in the pillory wizb her hufband,
for keeping a brothel; for this is an offence touching the
domeftic oetonomy or government of the houfe, in which
the wife has a principal fhare; and is alfo fuch an offence
as the law prefumes to be generally condulted by the in-
trigues of the female fex8 (4). And in all cafes, where the
wife offends alone, without the company or coércion of her
hufband, fhe is refponfible for her offence, as much as any
feme-{ole.

[30] 2. AnoTHER fpecies of compulfion or neceflity is what
our law calls durefls per minas®; or threats and menaces,
which induce a fear of death or other bodily harm, and which
take away for that reafon the guilt of many crimes and mif-
demefnors ; at leaft before the human tribunal. But then
that fear which compels a man to do an unwarrantable ac-

fr Hal. P.C. 47. ¢ 1 Hawk, P. C. 2, 3. h See Vol.I. p. 131.

(4) In all mi{demeanours it appears that the wife may be found
gullty with the hufband. It is {aid, the realon why fhe was ex-
cufed in burglary, larceny, &c. was becaufe fhe could not tell
what property the hufband might claim in the goods, 10 Mod.
63. & 335. But the better reafon feems to be, that by the
antient law the hufband had the benefit of the clergy, if he could
read, but in no cafe could women have that benefit; it would
therefor: have been an odious proceeding to have executed the
wife, and tv have difmiffed the hufband with a flight punifhment :
to avoid this, it was thought better that in fuch cales fhe fhould
be altogether acquitted ; but this reafon did not apply to mifde-

meanours,
tion,
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tion, ought to be juft and well-grounded ; fuch  gui cadere
“ pofit in virum conflantem, non timidum et meticulofum,” as
Bracton exprefles it ', in the words of the civil law ¥, There-
fore, in time of war or rebellion, a man may be juftified in
doing many treafonable alts by compulfion of the enemy or
rebels, which would admit of no excufe in the time of
peace!(5). This however {feems only, or at leaft principally,
to hold as to pofitive crimes, fo created by the laws of fo-
ciety ; and which therefore fociety may excufe ; but not as
to natural offences fo declared by the law of God, wherein
human magiftrates are only the executioners of divine pu-
nithment, And theretore-though a man be violently affaulted,
and hath no other poflible means of efcaping death, but by
killing an innocent perfon ; this fear and force fhall not acquit
him of murder ; for he ought rather to die himfelf, than
efcape by the murder of an innocent™, But in fuch a cafe
he is permitted to kill the aflailant ; for there the law of
nature, and {elf-defence, it’s primary canon, have made him
his own proteltor.

3. THERE is a third fpecies of neceflity, which may be
diftingutfhed from the atual compulfion of external force or
fear ; being the refult of reafon and refietion, which a¢t upon
and conftrain a man’s will, and oblige him to do an altion,
which without fuch obligation would be criminal. And
that i1s, when a man has his choice of two evils {et before

r ¥

1 ].2. £.16. - L't Hal. P.C. 50,
x Ff. 4. 2.5 %9 6. = 1 Hal, P. C. 51.

ey

" (5) The fear of having houfes burnt or goods fpoiled is no ex-
cufe in the eye of the law for joining and marching with rebels.
The only force that doth excufe, is a force upon the perfon, and
prefent fear of death ; and this force and fear muft continue all the
time the party remains with the rebels. It is incumbent upon
men, who make force their defence, to fhew an aftual force, and
that they joined pro timore mortis, et recefferunt quam cito potuerunt.

Fofl. 14. 216. '
VoL, 1IV. D .. - him,
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him, and, being under a neceflity of choofing one, he choofes

[ 31 ] the leaft pernicious of the two. Here the will cannot be {aid
freely to exert itfelf, being rather paflive than ative; or,

~if altive, it is rather in rejeCting the greater evil than in
choofing the lefs. Of this fort is that neceflity, where a man

by the commandment of the law is bound to arreft another

for any capital offence, or to difperfe a riot, and refiftance is

made to his authority : it is here juftifiable and even neceflary

to beat, to wound, or perhaps to kill the oifenders, rather
than permit the murderer to efcape, or the riot to continue.

For the prefervation of the peace of the kingdom, and the
apprehending of notorious malefaltors, are of the utmofl
confequence to the public ; and therefore excufe the felony,
which the killing would otherwife amount to *.

4. THERE is yet another cafe of neceffity, which has oc-
cafioned great {peculation among the writers upon gene
ral law 3 v7z. whether 2 man in extreme want of food or
cloathing may juftify ftealing either, to relieve his prefent
neceflities 7 And this both Grotius ® and Puffendorf 7, to-
gether with many other of the foreign jurifts, hold in the
affirmative ; maintaining by many ingenious, humane, and
plaufible reafons, that in fuch cafes the community of goods
by a kind of tacit confeflion of fociety is revived. And
{fome even of our own lawyers have held the fame 9, though
it feems to be an unwarranted doétrine, borrowed from the
notions of fome civilians: at leaft it i1s now antiquated, the
Jaw of England admitting no fuch excufe at prefent’. And
this it’s doltrine is agreeable not enly to the fentiments
of many of the wifeft antients, particularly Cicero?®, who
holds that ¢ fuum cuigue inconimodum ferendum efty potius quam
¢ de alterius commodis detrabendum ;> but alfo to the Jewifh
law, as certified by king Solomon himfelft: ¢ if a thief
¢ fteal to fatisfy his foul when he is hungry, he fhall reftore

1 H.LP.C.53, r 1 Hal . C. 54,
©dejure b 9 p. 1, 2. ¢z, *deoff.l. 3. c.5.
P L.of Nat. and N.1L 2. ¢c. 6. ‘ t Prov.vi. 3c.

1 Bntton. c. xc. Mirr, c.4. § 16,
¢« {evenfold,
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¢« fevenfold, and fhall give all the {ubftance of his houfe :”
which was the ordinary punifliment for theft in that king-
dom. And this is founded upon the higheft reafon: for
men’s properties would be -under a ftrange infecurity, if
liable to be invaded according to the wants of others, of
which wants no man can poflibly be an adequate judge, but
the party himfelf who pleads them. 1In this country efpe-
cially, there would be a peculiar impropriety in admitting {o
dubious an excufe : for by our laws fuch f{ufficient provifion
1s made for the poor by the power of the civil magiftrate,
that it is impoffible that the moit needy {tranger fhould ever
be reduced to the neceflity of thieving to {upport nature.
This cafe of a {tranger is, by the way, the {trongeft inftance
put by baron Puffendorf, and whereon he builds his prin-
cipal arguments: which, however they may hold upon the
continent, where the parfimonious induftry of the natives
orders every one to work or ftarve, yet mulft lofe all their
weight and eflicacy in England, where charity 1s reduced to
a {yltem, and interwoven i our very conftitution. There-
fore our laws ought by no means to be taxed with being un-
merciful for denying this privilege to the necellitous; efpe-
cially when we confider, that the king, on the reprefentation
of his minifters of juftice, hath a power to {often the law,
and to extend mercy in cales of peculiar hardfhip. An ad-
vantage which 1s wanting in many ftates, particularly thofe
which are democratical ; and thefe have in it’s {tead intro-
duced and adopted, 1n the body of the law it{elf, a multitude
of circumftances tending to alleviate it’s rigour. But the
founders of our conititution thought it better to velt in the
crown the power of pardoning particular objects of compaf-
fion, than to countenance and eftablifh theft by one general
undiftinguithing law.

VII. To thefe {everal cafes, in which the incapacity ot
committing crimes arifes from a deficiency of the will, we
may add one more, In which the law fuppofes an incapacity
of doing wrong, from the excellence and perfetion of the
perfon ; which extend as well to the'will as to the other

D2 qualities

3 ]
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qualities of his mind. I mean the cale of the king; who,
by .virtue of his royal prerogative, is not under the coercive
power of the law*; which will not fuppofe him capable of
committing a folly, much lefs a crime. We are therefore,
out of reverence and decency, to forbear any idle inquiries,
of what would be the confequence if the king were to adt
thus and thus: fince the law deems fo highly of his wifdom

and virtue, as not even to prefume it poflible for him to do
any thing inconfiftent with his ftation and dignity; and
therefore has made no provifion to remedy fuch a grievance.

But of this fufficient was {aid in a foriner volume Y, to which
I muft refer the reader.

2

v 1 Hal, P.C, 44. v Book 1.ch 7. pag. 244.
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CHAPTER THE THIRD.

or PRINCIPALS axo ACCESSORIEKES.

IT’ having been fhewn in the preceding chapter what per-
fons are, or are not, upon account of their fituation and

circumftances, capable of committing crimes, we are next to
make a few remarks on the different degrees of guilt among
perfons that are capable ot offending ; viz. as principal, and

as acceffory.

I. A MAN may be principal in an offence in two degrees.
A principal, in the firt degree, is he that is the altor, or
abfolute perpetrator of the crime ; and, in the fecond degree,
he 1s who 1s prefent, aiding, and abetting the fact to be done ®.
Which prefence need not always be an actual immediate ftand-
ing by, within fight or hearing of the falt; but there may
be alfo a conftructive prefence, as when one commits a rob-
bery or murder, and another keeps watch or guard at fome
convenient diftance®. And this rule hath alfo other excep-
tions : for, in cafe of murder by poifoning, a man may bea .
principal felon by preparing and laying the poifon, or per-
fuading another to drink it © who is ignorant of it’s pot{on-
ous quality 4, or giving it to him for that purpofe ; and yet
not adminifter it himfelf, nor be prefent when the very deed
of poifoning is committed®. And the {ame reafoning will
hold, with regard to other murders committed in the abfence

* 1 Hal. P. C. 613. ¢ Fofter. 349.-
" Fofter. 350. * 3 Inft. 238,

¢ Kel. 52.
- D 3 of
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of the murderer, by means which he had prepared before-
hand, and which probably could not fail of their mifchievous
effeCt. As by laying a trap or pitfall for another, whereby
he is killed ; letting out a wild beaft, with an intent to do
mifchief ; or inciting a madman to commit murder, fo that
death thereupon enfues; in eyery of thefe cafes the party
offending is guilty of murder as a principal, in the firft
degree. For he cannot be called an acceflory, that necef-
farily pre-fuppofing a principal: and the poifon, the pitfall,
the beaft, or the madman, cannot be held principals, being
only the inftruments of death. As therefore he muft be
certainly guilty either -as principal or acceflory, and cannot
be {o as acceflory, it follows that he muft be guilty as prin-
cipal, and if principal, then in the firft degree; for there

1s no other criminal, much lefs a {fuperior in the guilt, whom
he could aid, abet, or affift’.

1I. AN acceffory is he who is not the chief ator in the of-
fence, nor prefent at it’s performance, but is fomeway con-
cerncd therewn, either defore or affer the tact committed. In
confidering the nature of which degree of guilt, we will,
firft, examine, what offences admit of acceflories, and what
not: fecondly, who may be an acceflory Jefore the fact:
thirdly, who may be an acceflory ofter it : and, laitly, how
acceflories, confidered merely as f{uch, and diftinét from
principals, are to be treated.

1. Axp, firft, as to what offences admit of acceflones,
and what not. In high trealon there are no acceflories, but
all are principals: the fame alls, that make a man acceflory
in felony, making him a principal in high treafon, upon ac-
count of the heinoufnels of the crime® Befides 1t 1s to be
confidered, that the bare intent to commit treafon is many
times atual treafon : as imagining the death of the king, or
confpiring to take away his crown. And, as no one can
advife and abet {fuch a crime without an intention to have it
done, there can be no acceflories before the faét ; fince the

t 1 Hal.P.C. 617. 2 Haw.P.C, 3135, e 3 Infl, 138. 1 Hal, P.C. 613.
very
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very advice and abetment amount to principal treafon. But
this will not hold in the inferior fpecies of high treafon,
which do not amount to the legal idea of compafling the
death of the king, queen, or prince. For in thofe no advice
to commit them, unlels the thing be actually performed,
will make a man a principal traitor™ In petit treafon,
murder and felonies with or without bencfit ot clergy, there
may be acceffories : except only in thofe offences, whichi by
judgment of law are fudden and unpremeditated, as man-
flaughter and the like; which therefore cannot have any ac-
ceflories defore the faét’., So too in penit larceny, and in all
crimes under the degree of felony, there are no acceflories
either before or after the fact ; but all perions concerned
therein, if guilty at all, are principals *; the {ame rule holding
with regard to the higheft and loweft offences, though upon
different reafons. In treafon all are principals, propter odium
delif? ; in trefpafs all are principals, becauie the law, guae de
minimis non curat, does not defcend to diftinguifh the different
fhades of guilt in petty mifdemefnors. It is a maxim, that
accefforius fequitur naturam fui principalis' : and therefore an
acceflory cannot be guilty of a higher crime than his princi-
pal ; being only punifhed as a partaker of his guilt. So that
if a fervant inftigates a ftranger to kill his mafter, this being
murder in the ftranger as principal, of courfe the fervant
1s acceflory only to the crime of murder; though, had he
been prefent and affifting, he would have been guilty as
principal of petit treafon, and the {tranger of murder ™.

2. Ag to the fecond point, who may be an accellory lefore
the faét; fir Matthew Hale ™ defines him to be one, who
being abfent at the time of the crime commiitted, doth yet
procure, counfel, or command Another to commit a crime.
Hercin abfence is neceflary to make him an acceffory : for if’
fuch procurer, or the like, be prefent, he 1s guilty of the
crime as principal. If A then advifes B to kill another, and

b Fofler. 342. 3 Inft. 139.
» 1 Hal.P. C. 613, ™ 2 Hawk, P, C. 315.
k Thid. 611, 5 1 Hal. P. C. 616.

D a4 B does
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B does it in the abfence of A, now B is principal, and A is
acceffory in the murder. And this holds, even though the
party killed be not in rerum naturd at the time of the advice
given. As if A, the reputed father, advifes B, the mother of
a baftard child, unborn, to ftrangle it when born, and fhe
does fo; A 1s acceffory to this murder®. And it is alfo
fettled P, that whoever procureth a felony to be committed,
though it be by the intervention of a third perfon, is an ac-
ceffory before the fat. It is likewife a rule, that he who in
any wife commands or couniels another to commit an unlaw-
ful at, i1s acceflory to all that enfues upon that unlawful
a&; but is not acceflory to any alt diftinék from the other.
As if A commands B to beat C, and B beats him fo that he
dies ; B is guilty of murder as principal, and A as accefiory.
But if A commands B to burn C’s houfe; and he, in fo-
doing, commits a robbery ; now A, though acceffory to the
burning, is not acceffory to the robbery, for that is a thing
of a diftinét and unconfequential nature 3. But if the felony
committed be the fame in fubftance with that which 15 com-
manded, and only varying in fome circumftantial matters ;
as if, upon a command to poifon Titius, he i1s f{tabbed or
{hot, and dies : the commander is ftill acceflory to the mur-
der, for the fubftance of the thing commanded was the death

of Titius, and the manner of it’s execution is a mere colla-
teral circumftance *.

3. AN acceffory after the fat may be, where a perfon,
knowing a felony to have been committed, receives, relieves,
comforts, or aflifts the felons. Therefore to make an ac-
ceffory ex poff faflo, it 15 1n the firlt place requifite that he
knows of the felony committed . In the next place he muft
receive, relieve, comfort, or aflift him. And generally, any
afliftance whatever given to a felon, to hinder his being ap-
prehended, tried, or {uffering punithment, makes the afliftor
an acceflory. As furnifhing him with a horfe to efcape his

* Dyer. 186. r 2 Hawk. P.C. 3516.
P Foller. 125. s 1 Hal. P.C. 618.
9 1 Hal P.C.617. t 2 Hawk. P.C. 319.

purfuers,
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purfuers, money or victuals to {fupport him, a houfe or other
fhelter to conceal him, or open force and violence to refcue
or prote&t him*®. So likewife to convey inftruments to a
felon to enable him to break gaol, or to bribe the gaoler to
let him efcape, makes a man an acceflory to the felony. But
to relieve a felon 1n gaol with cloaths or other neceffanes, is
no offence ; for the crime imputable to this {pecies of accef-
fory 1s the hindrance of public juftice, by aflifting the felon
to efcape the vengeance of the law ¥. To buy or receive
{tolen goods, knowing them to be {tolen, falls under none of
thefe defcriptions ; i1t was therefore at common law a mere
mifdemefnor, and made not the receiver acceflory to the
theft, becaufe he recetved the gsods only, and not the felon* -
but now by the ftatutes § Ann. c.31. and 4 Geo. L. c. 11.
all fuch receivers are made accefiories (where the principal
felony admits of acceflories¥), and may be tranfported for
fourteen years (1); and, in the cafe of receiving linen goods
{tolen from the bleaching-grounds, are by {tatute 18 Geo. II.
c. 29. declared felons without benefit of clergy. In France
iuch receivers are punifhed with death: and the Gothic con-
ititutions diftinguifhed alfo three forts of thieves, ¢ unum
“ gui confilium daret, alterum qui contrallarety tertium qui
€ receptaret et occuleret ; pari poenae fingulos obnoxios *.”

THE felony muft be complete at the time of the affiftance
given ; elfe it makes not the afliftant an acceflory. As if one
wounds another mortally, and after the wound given, but be-
fore death enfues, a perfon aflifts or receives the delinquent :
this does not make him acceflory to the homicide ; for, till
death enfues, there is no felony committed ¥. But {o ftrict
15 the law where a felony is altually complete, in order to
do effectual juitice, that the neareft relations are not {uffered
to aid or receive one another. If the parent aflifts his child,

* 2 Hawk. P. C. 317, 318. v Fofter, 73.
¥ 1 Hal. P.C. 620, 621. x Stiernhook de jure Goth. 1. 3. ¢. 5.
+ Tbid. 620. ¥ 2 Hawk. P. C. 320.

—— P —— —

(1) See more upon this fubject in p. 132.
or
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or the child the parent, if the brother receives the brother, the
mafter his fervant, or the fervant his mafter, or even if the
hufband relieves his wife, who have any of them committed
a telony, the receivers become acceffories ex poff facto . But
a feme covert cannot become an acceffory by the receipt and
concealment of her hufband; for fhe is prefumed to aét
under his coercion, and therefore fhe 1s not bound, neither
ought fhe, to difcover her lord 2,

4. I'ne laft point of enquiry i1s, how acceflories are to be
treated, confidered diftinct from principals. And the gene-
ral rule of the antient law (borrowed from the Gothic confti-
tutions ®) is this, that acceflories fhall {uffer the fame punifh-
ment as their principals : if one be liable to death, the other
15 alfo ligble ©: as, by the laws of Athens, delinquents and
their abettors were to receive the fame punifhment4. Why
then, 1t may be afked, are fuch elaborate diftintions made
between acceflories and principals, if beth are to {uffer the
fame punifhment ? For thefe reafons: 1. To diftinguifh the
nature and denomination of crimes, that the accufed may
know how to defend himfelf when indiéted 3 the commiffion
of an actual robbery being quite a different accufation from
that ot harbouring the robber. 2. Becaufe, though by the
antient common law the rule is as before laid down, that
both fhall be punifhed alike, yet now by the ftatutes relating
to the benefit of clergy a diftinction is n.. de between them:
acceffories affer the falt being {lill allowed the benefit of
clergy in all cafes, except horfe-ftealing ¢ and ftealing of
linen from bleaching-groundsf: which is denied to the
principals and acceflories éefore the fadt, in many cafes; as,
among others, in petit treafon, murder, robbery, and wil-
ful burning 8 And perhaps if a diftin¢tion were conftantly
to be made between the punifhment of principals and accel-
fories, even before the fack, the latter to be treated with a

z 3 Inft. 108. 2 Hawk. P. C. 320. ¢ Pott. Antiq. b. I. ¢.26.
2 1 Hal. P.C. 621. ¢ Stat. 31 Elz, ¢. 12,

b See Stiernhook, bid, f Stat. 13 Geo. 1L ¢, 27.
¢ 3 Inft, 188. 1 Huil. . C. 613.

Little
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little lefs feverity than the former, it might prevent the per-
petration of many crimes, by increafing the difhculty of find-
ing a perfon to execute the deed itfelf ; as his danger would
be greater than that of his accomplices, by reaion of the dif-
ference of his‘punifhmen'gh. 3. Becaufe formerly no man
could be tried as acceffory t1ll after the principal was con-
viéted, or at leaft he muft have been tried at the fame time
with him : though that law is now much altered, as will be
fhewn more fully in it’s proper place. 4. Becaufe, though
a man be indifled as acceflory and acquitted, he may after-
wards be indited as principal: for an acquittal of re-
cetving or counfelling a felon, is no acquittal of the felony
itfelf : but {it is matter of fome doubt, whether, if a man
be acquitted as principal, he can be afterwards indi&ed as
acceflory before the falt; fince thole oftences are frequently
very nearly allied, and therefore an acquittal of the guilt of
one may be an acquittal of the other alfo’. But 1t is
clearly held, that one acquitted as principal may be indited
as an acceflory affer the ftact; fince that is always an
oftence of a dif?ereét fpecies of guilt, principally tending to
evade the public juftice, and is fubfequent in its commence-
ment to the other. Upon thefe reafons the diftinétion of
principal and acceflory will appear to be highly neceflary ;
though the punifhment is ftill much the fame with regard to
principals, and fuch acceflories as offend defore the falt is
committed (2).

* Beccar, c. 37. ' 1 Hal. P.C. 625,626, 2 Hawk. P.C, 373. Fofter. 361.

e "

(2) By 43 Geo. IIl. c. 113. § 5. it is ecafted that all accel-
fories before the fa&t in every felony may be tried e'ther in the
county, where the principal felon is tried, or in the county wheve-
in the offence of being an acceflory was committed.

But if the principal felony 1s committed on the high feas,
then the acceflory fhall be tried like the principal under the 28
Hen. VIII. c. 15., which provides for the trial of felonies upon
the high feas ; but no one tried for an offence by one jurifdittion
fhall afterwards be tnied for the {fame offence under the other
jurifdiction,

[ 40 ]
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CHAPTER THE FOURTH.

or OFFENCES acainst GOD axp
RELIGION.

IN the prefent chapter we are to enter upon the detail of

the feveral fpecies of crimes and mifdeme{nors, with the
punifhments annexed to each by the law of England. It
was obferved in the beginning of this book #, that crimes and
mifdemelnors are a breach and violation of the public rights
and duties owing to the whole community, confidered as a
community, in 1t’s focial aggregate capacity. And in the
very entrance of thefe Commentaries ® it was fhewn, that hu.
man laws can have no concern with any but focial and reia-
tive duties, being intended only to regulate the condudt of
man, confidered under various relations, as a member of civil
foctety. All crimes ought therefore to be eftimated merely
according to the mifchiefs which they produce in civil fo-
ciety ©: and of confequence private vices, or breach of
mere-abfolute duties, which man 1s bound to perform, con-
fidered only as an individual, are not, cannot be, the objet
of any municipal law, any farther than as by their evil ex-
ample, or other pernicious effets, they may prejudice the
community, and thereby become a {pecies of public crimes.
Thus the vice of drunkennefs, if committed privately and
alone, is beyond the knowledge, and of courfe beyond the
reach of human tribunals: butif committed publicly, in the
face of the world, it’s evil example makes it liable to tempo-
ral cenfures. The vice of lying, which confifts (abftractedly
taken) 1in a criminal violation of truth, and therefore in any

* See pag. s. b See Vol. I. pag. 123, 124. ¢ Becear. ch. 3.

{hape
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fhape is derogatory from found morality, 1s not however
taken notice of by our law, unlefs it carries with 1t fome
public inconvenience, as {preading falle news; or iome io-
cial injury, as flander and malicious profecution, for which
a private recompence is given. And yet drunkennefls and
malevolent lying are in foro confcientiae as thorougly criminal
when they are not, as when they are, attended with public
inconvenience. The only difference is, that both public and
private vices are fubjeét to the vengeance of eternal juftice;
and public vices are befides liable to the temporal punifh-
ments of human tribunals.

Onx the other hand, there are fome mif{demeinors, which
are punifhed by the municipal law, that have in themfelves
nothing criminal, but are made unlawful by the pofitive con-
ftitutions of the ftate for public inconvenience; fuch as poach-
ing, exportation of wool, and the like. Thefe are naturally
no offences at all ; but their whole criminality confifts in
their difobedience to the {upreme power, which has an un-
doubted right, for the well-being and peace of the commu-
nity, to make fome things unlawful, which are in them-
{elves indifferent. Upon the whole, therefore, though part
of the offences to be enumerated in the following fheets are
offences again{t the revealed law of God, others againft the
law of nature, and fome are offences again{t neither; yet in
a treatife of municipal law we muft confider them all as de-

riving their particular guilt, here punifhable, from the law of
man.

HavinGg premifed this caution, I fhall next proceed to
diftribute the feveral offences, which are either directly or by
confequence injurious to civil {ociety, ‘and therefore pumfh-
able by the laws of England, under the following general
heads: firft, thofe which are more immediately injurious to
God and his holy religion : fecondly, fuch as violate and
tranfgre{s the law of nations; thirdly, fuch as more efpe-
cially affet the fovereign executive power of the ftate, or the
King and his government ; fourthly, fuch as more direétly

infringc
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fringe the rights of the public or commonwealth ; and,
laftly, fuch as derogate from thofe rights and duties, which
are owing to particular individuals, and in the prefervation
and vindication of which the community is deeply in-
terefted.

First then, of {uch crimes and mifdemeéfnors, as more
immediately offend Almighty God, by openly tranfgrefling
the precepts of religion either natural or revealed ; and me-
diately by their bad example and confequence, the law of
{fociety alfo ; which conftitutes that guilt in the aétion, which

human tribunals are to cenfure.

I. Or this {pecies the firft is that of gpsflafy, or a total re-
nunciation of chriftianity, by embracing either a falfe religion,
or no religion at all. ‘This ‘offence can only take place in
fuch as have once profefled the true religion. The perverfion
of a chriftian to judaifm, paganifm, or other falfe religion,
was punifhed by the emperors Conftantius and Julian with
confifcation of goods?; to which the emperors Theodofius
and Valentiman added ca[;ital punifhment, in cafe the apof-
tate endeavoured to pervert others to the fame iniquity ®: a
punifhment too fevere for any temporal laws to inflilt upon
any fpiritual offence ; and yet the zeal of our anceftors im-
ported it into this country; for we find by Brafton', that
in his time apoftates were to be burnt to death. Doubtlefs the
prefervation of chriftianity, as a national religion, 1s, abftrated
from it’s own intrinfic truth, of the utmoft confequence to
the civil ftate: which a fingle inftance will {ufficiently de-
monftrate. ‘The belief of a future ftate of réwards and pu-
nifnments, the entertaining juft ideas of the moral attributes
of the Supreme Being, and a firm perfuafion that he fuperin-
tends and will finally compenfate every action in human life,
(all which are clearly revealed in the doctrines, and forcibly
inculcated by the precepts, of our Saviour Chrift,) thefe are the
graud foundation of all judicial oaths; which call God to
witnefs the truth of thofe facts, which perhaps may be only
known to him and the party attelting : all moral evidence,

¢ Cod. 1. 5. 1. - 1bid, 6, Tl 3. ¢9.

13 therefore,
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therefore, all confidence in human veracity, muft be weak-
ened by apoftaly, and overthrown by total infidelity €.
Wherefore all affronts to chriftianity, or endeavours to de-
preciate it’s efhcacy, in thofe who have once profefled it, are
highly deferving of cenfure. But yet the lofs of life is a hea-
vier penalty than the offence, taken in a civil hght, deferves:
and, taken in a {piritual light, our laws have no juri{dition
over it. This punifhment therefore has long ago become
obfolete ; and the offence of apoftaly was for a long time the
object only of the ecclefiaftical courts, which correted the
offender pro falute animae. But about the clofe of the laft
century, the civil liberties to which we were then reftored
being ufed as a cloke of malicioufnels, and the moft horrid
doctrines {ubverfive of all religion being publicly avowed
both in difcourfe and writings, it was thought neceffary again
for the civil power to interpofe, by not admitting thofe mil-
creants " to the privileges of {ociety, who maintained fuch
principles as deftroyed all moral obhgation. To this end
it was enacted by ftatute 9 & 10 W.IIL c. 32, that if any
perfon educated in, or having made profeflion of, the chrif-
tian religion, fhall, by writing, printing, teaching, or ad-
vifed fpeaking, deny the chriftian religion to be true, or the
holy {criptures to be of divine authority, he fhall upon the firft
offence be rendered incapable to hold any office or place of
truft ; and, for the fecond, be rendered incapable of bringing
any action, being guardian, executor, legatee, or purchafer
of lands, and fhall fuffer three years’ imprifonment without
bai. To give room however for repentance, if, within
four months after the firft conviétion, the delinquent will in
open court publicly renounce his error, he is difcharged for
that once from all difabilities.

II. A SECOND offence is that of Aerefy, which confifts not
in a total denial of chriftianity, but of fome of it’s eflential

& Uttles effe opiniones bas, quis negar, fit fovietas civinm inter ipfes, Diis immor-

cuwn intelligat, - . . multa firmentur jure- talibus interpofitis tum gudicibusy tum fefo
Jurande ; quun {utis fint foederum re~ tibus ¢ Cic. de LL.1L 7.
bigtones ; quem - - tas divind fupplicii mes " Mefcroyaniz in our antient law

lus a feelere re . urit; quamgue funéla  books is the name of unhelievers.
do&trines;
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doctrines, publicly and obftinately avowed ; being defined by
{ir Matthew Hale, ¢ fententia rerum divinarum bumano fenfu
 excogitata, palam docla et pertinaciter defenfa’.” And here it
muft alfo be acknowledged that particular modes of belief or
unbelief, not tending to overturn chriftianity itfelf, or to {ap
the foundations of morality, are by no means the objet of
coercion by the civil magiftrate. 'What doctrines fhall there-
fore be adjudged herely, was left by our old conftitution to
the determination of the ecclefiaftical judge ; who had herein
a moft arbitrary latitude allowed him. For the general defi-
nition of an heretic given by Lyndewode ¥, extends to the
{malleft deviation from the dotrines of holy church: ¢ Aae-
“ reticus eft qui dubitat de fide catholica, et qui negligit fervare
“ ea, quae Romana ecclefia flatuit, feu fervare decreverat.” Or,
as the f{tatute 2 Hen. IV. c. 15. exprefles it in Englifh,
¢ teachers of erroneous opinions, contrary to the faith and
¢« blefled determmations of the holy church.” Very contrary
this to the ufage of the firft general councils, which defined
all heretical doftrines with the utmoft precifion and exactnefs.
And what ought to have alleviated the punifhment, the un-
certainty of the crime, feems to have enhanced it in thofe days
of blind zeal and pious cruelty. It is true that the {an&timo-
nious hypocrify of the canonifts went at firft no farther than
enjoining penance, excommunication, and ecclefiaftical de-
privation, for herefy ; though afterwards they proceeded
boldly to imprifonment by the ordinary, and confifcation of
goods in pios ufus. But in the mean time they had prevailed
upon the weaknefs of bigotted princes, to make the civil power
{ubfervient to their purpofes, by making herefy not only a
temporal, but even a capital offence: the Romifh eccle-
fiaftics determining, without appeal, whatever they pleafed to
be herefy, and fhifting off to the {ecular arm the odium and
drudgery of executions: with which they themf{elves were too
tender and delicate to intermeddle. Nay, they pretended to
intercede and pray, on behalf of the convitled heretic, u¢
_ecitra mortis periculum [ententia circa ewm moderatur': well
knowing at the fame time that they were delivering the un-

1 Hal, P. C. 384. k cap, de baercticis, ' Decretal. 1, 5. ¢ 40. ¢, 27.
12 happy
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happy victin to certain death. Hence the capital punifhments
infli¢ted on the ancient Donatifts and Manichaeans by the em-
perors Theodofius and Juftinian™: hence alfo the conftitu-
tion of the emperor Frederic mentioned by Lyndewode ™,
adjudging all perfons without diftintion to be burnt with fire,
who were convifted of herefy by the ecclefiaftical judge. The
fame emperor, in another conftitution °, ordained that if any
temporal lord, when admonifhed by the church, fhould ne-
gleCt to clear hus territories of heretics within a year, it thould
be lawful for good catholics to {eize and occupy the lands,
and utterly to exterminate the heretical poflefiors. And upon
this foundation was built that arbitrary power, fo long claim-
ed and fo fatally exerted by the pope, of difpoling even of the
kingdoms of refradtory princes to more dutiful fons of the
church. The immediate event of this conftitution was fome-
thing fingular, and may ferve to illuftrate at once the grati-
tude of the holy fee, and the juft punifhment of the royal
bigot: for upon the authority of this very conftitution, the
pope afterwards expelled this very emperor Frederic from his
kingdom of Sicily, and gave it to Charles of Anjou?®. —

CuRrISTIANITY being thus deformed by the dxzmon of
perfecution upon the continent, we cannot expeét that our
own 1ifland fhould be entirely free from the fame {courge.
And therefore we find among our ancient precedents 2 writ
de haeretico comburendo, which is thought by fome to be as
ancient as the common law itlelf. However it appears from
thence, that the conviction of herefy by*the common law was
not in any petty ecclefiaftical court, but before the arch-
bithop himfelf in a provincial fynod ; and that the delinquent.
was delivered over to the king to do as he fhould pleafe with
him : fo that the crown had a controul over the fpiritual
power, and might pardon the convi¢t by iffluing no procefs
againft him; the writ de haeretico comburendo being not a writ
of courfe, but iffluing only by the fpecial direction of the king

in council ',

= Cod. 1.1, tit. 5. P Baldus in Ced 1. 5. 4.
B ¢, de baereticis, % F,N.B. 269.
® Cod. 1. 5. 4. * ¥ HalL P. C, 393.
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Burt in the reign of Henry the fourth, when the eyes of

the chriftian world began to open, and the feeds of the pro-
teftant religion (though under the opprobrious name of lol-
lardy *) took root in this kingdom ; the clergy taking ad-
vantage from the king’s dubious title to demand an increafe
of their own power, obtained an a&t of parliamentt, which
fharpened the edge of perfecution to it’s utmoft keennefs.
For, by that ftatute, the diocefan alone, without the inter-
vention of a {ynod, might convi&t of heretical tenets; and
unlefs the convict abjured his opinions, -or if after abjuration
he relapfed, the fheriff was bound ex offcis, if required by
the bifhop, to commit the unhappy vi€tim to the flames,
‘without waiting for the confent of the crown. By the ftatute
2 Hen. V, c. 5. lollardy was alfo made a temporal offence,
and .indiltable in the king’s courts; which did not thereby
gain an exclufive, but only a concurrent juri{dittion with the
bifhop’s confiftory.

AFTERWARD3, when the final reformation of religion be-
gan to advauce, the power of the ecclefaftics was {omewhat
moderated: for though what herefy is, was not then precifely
defined, yet we were told in fome points what it is ot : the
ftatute 24 Hen. VIII. c. 14. declaring that offences aganit the
fec of Rome are not herefy; and the ordinary being
thereby reftrained from proceeding in any cale upon mere
fufpicion; that is, unlefs the party be accufed by two credible
witneffes, or an indiétment of herefy be firft previoufly found
in the king’s courts of common law. And yet the {pirit of
perfecution was not then abated, but only diverted into a lay
channel. For in fix years afterwards, by ftatute 31 Hen. VIIL
C. 14. the bloody law of the fix articles was made, which efta-
blithed the fix moft contefted points of popery, tranfubitan.
tiation, communion in one kind, the celibacy of the clergy,
monaltic vows, the {acrifice of the mafs, and auricular con-
feflion ; which points were ¢ determined and refolved by

* 8o called not from lofium, or tares, one Walter Lolhard, a German re-
(an etymology, whith was afterwards former, A.D. 1315. Mod. Un. Hift.
devifed in order to juftify the burnirg xxvi. 13. Spelm. Giof. 371.
of them, Meatth, nil, 50.) but from 2 Hen, IV, c. 15,

¢ the
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¢ the moft godly ftudy, pain, and travail of his majefty : for
¢ which his moft humble and obedient fubjets, the lords
¢ fpiritual and temporal, and the commons, 1n parhament
¢« affembled, did not only render and give unto his highnefs
¢ their moft high and hearty thanks,” but did alio enaét and
declare all oppugners of the firft to be heretics, and to be burat
with fire; and of the five laft to be felons, and to {uffer death.
‘The fame ftatute eftablifhed a new and mixed jurifdition
of clergy and laity for the trial and convition of heretics ;
the reigning prince being then equally intent on deftroying
the {fupremacy of the bifhops of Rome, and eftablithing all
other their corruptions of the chriftian religion.

I seaLL not perplex this detail with the various repeals and
revivals of thefe fanguinary laws in the two fucceeding reigns;
but fhall proceed direltly to the reign of queen Elizabeth ;
when the reformation was finally eftablifhed with temper and
decency, unfulhed with party rancour, or perional caprice
and re{entment, By ftatute 1 Ehz. c. 1. all former f{tatutes
relating to herefy are repealed, which leaves the jurifdiftion
of herefy as it ftood at common law ; wiz. as to the mnfliltion
of common cenfures, in the ecclefiaftical courts; and in cafe
of burning the heretic, in the provincial fenate only™. Sir
Matthew Hale is indeed of a different opinion, and holds that
{fuch power refided in the diocefan alfo, though he agrees,
that in either cafe the writ de haeretico comburends was not de-
mandable of common right, but grantable or otherwife merely
at the king’s difcretion ®. But the principal point now gained
was, that by this ftatute a boundary is for the firft time fet
to what fhall be accounted herefy; nothing for the future
being to be {o determined, but only {uch tenets, which have
been heretofore {o declared, 1. By the words of the canoni-
cal {criptures: 2. By the firft four general councils, or fuch
others as have only ufed the words of the holy {criptures;
or, 3. Which fhall hereafter be fo declared by the parliament,
with the affent of the clergy mn convocation. Thus was he-
refy reduced to a greater certainty than before; though it
might not have been the worfe to have defined it in terms {till

¥ 5 Rep. 23, 12 Rep. 56. 92, “ 1 Hal. P, C. 405
E 2 more
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more precife and particular: 23 a man continued fill Labie
to be burnt, for what perhaps he did not underftand to be
herefy till the ecclefiaflical judge fo interpreted the words of
the canonical feriptures.

‘For the writ de haeretico comburernds remained ftill in force ;

and we have inftances of it’s being put in execution upon
two Anabaptifts i1 the {eventeenth of Elizabeth, and two

Arians in the ninth of James the firft. But it was totally
abolithed, and herefy again {ubjeCted only to ecclefiaftical
correction pro falute animae, by virtue of the ftatute 29 Car.I1.
c.9. Forin one and the fame reign, our lands were delivered
from the flavery of military tenures, our bodies from arbi-
trary mmprifonment by the Aabeas corpus at ; and our minds
from the tyranny of fuperftitious bigotry, by demolithing this
laft badge of perfecution in the Englifh law.

In what I have now faid, I would not be underftood to de-
rogate from the juft rights of the national church, or to fa-
vour a loofe latitude of propagating any crude undigefted
fentiments in refigious matters. Of propagating, I fay; for
the bare entertaining them, without an endeavour to diffufe
them, feems hardly cognizable by any human authority. 1
only mean to illuftrate the excellence of our prefent eftabhfh-
ment, by looking back to former times. Every thing is now
as 1t thould be, with refpect to the {piritual cognizance, and
{piritual punithment, of herefy: unlefs perhaps that the crime
ought to be more {tri¢tly defined, and no perfecution per-
mitted, even in the ecclefiaftical-courts, till the tenets in
queftion are by proper authority previoufly declared to be
heretical. Under thefe reftri&tions it feems neceffary for the
fupport of the national religion, that the officers of the church
fhould have power to cenfure heretics; yet not to harafs
them with temporal penalties, much lefs to exterminate or
deftroy them. ‘The legiflature hath indeed thought it proper,
that the civil magiftrate fhould again interpofe, with regard
to one fpecies of herefy, very prevalent in modern times; for

by ftatute 9 & 10 W.IIL c. 32. if any perfon educated in
the
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the chriftian religion, or profefling the {ame, thall by writing,
printing, teaching, or adviled ipeaking, deny any ome of

the perfons of the holy trinity to be God, or maintain that

there are more gods than: one, he fhall undergo the fame [ o
penalties and incapacitics, which were juft now mentioned

to be infliCted on apoftaly by the {fame f{tatute. And thus

much for the crime of herefy.

11I. ANoTHER fpecies of offences aganft religion are
thofe which aftelt the effablifbed church. And thefe are either
pofitive or negative : pofitive, by reviiing it’s ordinances ;
.or negative, by non-conformity to it’s worfhip.. Of both of
thefe in their order.

1. Anxp, firft, of the offence of reviling the ordinances of
the church. 'This is a crime of a much grofler nature. than
the other of mere non-conformity.: fince it carries with it
the utmoft indecency, arrogance, and ingratitude; indecency,
by fetting up private judgment in virulent and factious oppo-
fition to public authority: arrogance, by treating with con-
tempt and rudenefs what has at leaft a better chance to be
right than the fingular notions of any particular man ; -and
ingratitude, by denying that indulgence and undifturbed
liberty of confcience to the members of the national church,
which the retainers to every petty conventicle enjoy. However,
it 1s provided by ftatutes 1 Edw. VI. c. 1. and 1 Ehz. ¢. 1.
that whoever reviles the facrament of the Lord’s fupper fhall
be punifhed by fine and imprifonment ; and by the ftatute
1 Eliz. c. 2. if any minifter fhall {fpeak any thing in deroga-
tion of the book of common prayer, he fhall, if not beneficed,
be imprifoned one year for the firft offence, and for hfe for
the fecond : and, if he be beneficed, he fhall for the firft
offence be imprifoned fix months, and forfeit a year’s value of
his benefice : for the fecond offence he fhall be deprived, and
fuffer one year’s imprifonment : and, for the third, thall in
like manner be deprived, and fuffer imprifonment for life.
And if any perfon whatioever fhall, in plays, fongs, or other
open words, fpeak any thing in derogation, depraving, or

E i3 | defpifing
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defpifing of the faid book, or fhall forcibly prevent the read-
ing of it, or caufe any other fervice to be ufed in its ftead,
he thall forfeit for the firft offence an hundred marks ; for the
fecond, four hundred ; and for the third, fhall forfeit all his
goods and chattels, and fuffer imprifonment for life. Thefe
[ 51 ] penalties were framed in the infancy of our prefent eftablifh-
ment, when the difciples of Rome and of Geneva united in in-
veighing with the utmoft bitterne{s againft the Englifh liturgy
and the terror of thefe laws (for they feldom, if ever, were
fully executed), proved a principal means, under Providence,
~ of preferving the purity as well as decency of our national
worfhip. Nor can their continuance to this time (of the
milder penalties at leaft) be thought too fevere and intolerant;
fo far as they are levelled at the offence, not of thinking dif-
ferently from the national church, but of rai/ing at that church
and obffruéting it’s ordinances, for not fubmitting it’s public
judgment to the private opinion of others. For, thoughitis
clear that no reftraint fhould be laid upon rational and dif-
paffionate difcuflions of the retitude and propriety of the
eftablithed mode of worthip; yet contumely and contempt
are what no eftablifhment can tolerate™. A rigid attachment
to trifles, and an intemperate zeal for reforming them, are
equally ridiculous and abfurd ; but the latter is at prefent the
lefs excufable, becaufe from political reafons, fufficiently
hinted at in a former volume ¥, it would now be extremely
unadvifable to make any alterations in the fervice of the
church; unlefs by it’s own confent, or unlefs it can be
fhewn that fome manifeft impiety or fhocking abfurdity will
follow from continuing the prefent forms.

2. Nox-conrorMITY to the worfhip of the church is the
other, or negative branch of this offence. And for this there is
much more to be pleaded than for the former; being a mat-

v By an ordinance 23 Aug. 1045, byterian worfhip, iubjeted the of-
which continued till the reftoration, fender upon indiétment to a difcre-
to preach, write, or print any thing tionary fine, not exceeding §¢ pounds.
in derogation or depraving of the &~ (Scobell. g8.)
reliory, for the then eftablithed pref- - ¥ Vol L p. 8.

ter
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ter of private confcience, to the fcruples of which our prefent
laws have thewn a very juft and chriftian indulgence. For
undoubtedly all perfecution and opprefhon of weak con-
fciences, on the fcore of religious perfuafions, are highly
unjuftifiable upon every principle of natural reafon, civil
liberty, or found religion. But care muft be taken not to
carry this indulgence into fuch extremes, as may endanger
the national church: there is always a difference to be made
between toleration and eftablithment.

NON-CONFORMISTS are of two forts: firft, fuch as abfent
themfelves from divine worfhip in the eftablifhed church,
" through total irreligion, and attend the fervice of no other
perfuafion. Thefe by the ftatutes of 1 Eliz. c. 2. 23 Eliz.
c. 1. and 3 Jac. L. c. 4. forfeit one fhiiling to the poor every
Lord’s day they fo abfent themfelves, and 20/, to the king if
they continue fuch default for a month together. And if
they keep any immate, thus irreligiouily difpofed, in therr
houfes, they forfeit 10/ per month.

Taz {fecond {pecies of non-conformifts are thofe who offend
through a miftaken or perverfe zeal. Such were efteemed
by our laws, enacted fince the time of the reformation, to be
papifts and proteftant diffenters: both of which were fup-
poled to be equally {chifmatics in not communicating with
the national church; with this difference, that the papifts
divided from it upon material, though erroneous, reafons;

(521

but many of the diffenters upon matters of indifference, or,

in other words, upon no reafon at all. Yet certainly our
anceftors were miftaken in their plans of compulfion and in-
tolerance. ‘The fin of {chifm, as fuch, is by no means the
objet of temporal coercion and punithment. If through
weaknefs of “intellet, through mifdirected piety, through
perverfenefs and acerbity of temper, or (which 1s often the
cafe) through a profpelt of fecular advantage in herding with
a party, men quarrel with the ecclefiaftical eftablithment, the
civil magiftrate has nothing to do with it ; unlefs their tenets
and practice are fuch as threaten ruin or difturbance to the

{tate, He is bound indeed to prote the eftablifhed church :
E 4 | and,
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and, if this can be better effected, by admitting none but it’s
genuine members to ofhces of truft and emolument, he is
certainly at hberty fo to do: the difpofal of offices being mat-
ter of favour and difcretion. But, this point being once
{ecured, all perfecution for diverfity of opinions, however ridi-
culous or abfurd they may be, is contrary to every principle of
found policy and civil freedom. The names and {ubordination
of the ciergy, the pofture of devotion, the materials and colour
of the minifter’s garment, the joining in a known or an un-
known form of prayer, and other matters of the {ame kind,
muft be left to the option of every man’s private judgment.

WITH regard therefore to proteffant diffenters, although the
experience of their turbulent difpofition in former times oc-
cafioned feveral difabilities and reftri¢tions (which I fhall not
undertake to juftify) to be laid upon them by abundance of
ftatutes %, yet at length the legiflature, with a {pirit of true
magnanimity, extended that indulgence to thele {e&taries,
which they themfelves, when in power, had held to be coun-
tenancing {chifm, and denied to the church of England?v.
The penalties are conditionally {ufpended by the flatute 1 ' W.
& M. ft. 1. c. 18. ¢ for exempting their majefties’ proteftant
« {ubjeQs, diffenting from the church of England, from the
¢ penalties of certain laws,” commonly called the toleration
act 3 which 1s confirmed by ftatute 10 Ann. c.2. and de-
clares that neither the laws above mentioned, nor the fta-
tutes 1 Eliz. c.2. §14. 3 Jac. L. ¢. 4 & 5. nor any other
penal laws made againft popith recufants (except the teft
acts), fhall extend to any diffenters, other than papifts and
fuch as deny the Trinity: provided, 1.that they take the oaths
of allegiance and fupremacy (or make a fimilar afhrmation,
being quakers*) and {ubfcribe the declaration againit popery;
2. that they repair to fome congregation certified to and re-

giftered in the court of the bifhop or archdeacon, or at the

* 23 Eliz. c. 1. 29 Eliz. ¢.6. 35 Eliz. penalties on th: former two, in cafe
¢. I. 22 Car 1l c. 1, of ufing the book of common prayer
¥ The ordinancc of 1645 (before not only in a place of public worthip,
cited) infliCted imprifonment for a year but al{o-%1 any private family,
on the third offence, and pecuniary z Seetat, 8 Geo. I, ¢.6.

12 county
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county feffions; 3. that the doors of {fuch meeting-houfe fhall
be unlocked, unbarred, and unbolted; in default of which
the perfons meeting there are {till liable to all the penalties of
the former ats. Diffenting teachers, in order to be exempted
from the penalties of the ftatutes 13 & 14 Car. IL. c. 4.
1y Car. IL. ¢c. 6. 17 Car. I. c. 2. and 22 Car. 2. c. 1. are
alfo to {ubfcribe the articles of religion mentioned in the fta-
tute 13 Eliz. c. 12. (which only concern the confeflion of the
true chriftian faith, and the doltrine of the facraments,)
with an exprefs exception of thofe relating to the government
and powers of the church, and to infant bapti{fm ; or if they
{cruple fubfcribing the fame, fhall make and {ubfcribe the de-
claration prefcribed by ftatute 19 Geo. III. c. 44. profefling
themfelves to be chriftians and proteftants, and that they be-
hieve the {criptures to contain the revealed will of God, and
to be the rule of doctrine and pradtice. Thus, though the
crime of non-conformity is by no means univerfally abrogated,
it is fufpended and ceafes to exift with regard to thefe proteit-
ant diflenters, during their compliance with the conditions
impofed by thefe alts : and, under thefe conditions, all per-
fons, who will approve themfelves no papifts or oppugners of
the Trinity, are left at full liberty to aét as their coniciences
fhall dire€t them, in the matter of religious worfhip. And if
any perfon thall wilfully,” malicioufly, or contemptuoufly
difturb any congregation, affembled in any church or per-
mitted meeting-houfe, or {hall mifufe any preacher or teacher
there, he fhall (by virtue of the fame ftatute, 1 W. & M.)
be bound over to the feflions of the peace, and forfeit twenty
pounds. But by ftatute § Geo. I. c. 4. no mayor or principal
magiftrate muft appear at any diffenting meeting with the
enfigns of his office 2, on pain of difability to hold that or any
other office : the legiflature judging it a matter of propriety,
that a mode of worfhip, fet up in oppofttion to the national,
when allowed to be exercifed in peace, fhould be exercifed
alio with decency, gratitude, and humility. Diffenters alfo,

¢ Sir Humphry Edwin, a lord mayor lities; which is alluded to by Dean
of London, had the imprudence {oon Swift, in his Zale of a tub, under the
after the toleration a& to go to « prel- allegory of Fack getting on a great

‘byterian ineeting-houfe in his forma- horfe, and eating cuftard.
who
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who {ubfcribe the declaration of the a&t 19 Geo. 11 are ex-
empted (unlefs in the cafe of endowed {chools, and colleges,)
from the penalties of the ftatutes 13 & 14 Car. 2. c. 4. and
17 Car. 1. c. 2. which prohibit (upon pain of fine and im-
prifonment) all perfons from teaching {chool, unlefs they be
licenfed by the ordinary, and fubf{cribe a declaration of con-

formity to the liturgy of the church, and reverently frequent
divine lervice, ¢ffablifbed by the laws of this kingdom.

As to papifts, what has been faid of the proteftant diflenters
would hold equally ftrong for a general toleration of them ;
[ 53 ] provided their {eparation was founded only upon difference of
opinion in religion, and their principles did not alo extend to
a fubverfion of the civil government. If once they could be
brought to renounce the fupremacy of the pope, they might
quietly enjoy their feven {acraments, their purgatory, and
auricular confeflion; their worfhip of reliques and images ;
nay, even their tranfubftantiation. - But while they acknow-
ledge a foreign power, fuperior to the fovereignty of the king-
dom, they cannot complain if the laws of that kingdom will
not treat them upon the footing of good fubjeéis.

LeT us therefore now take a view of the laws in force
againft the papifts ; who may bexdivided into three claffes,
perfons profefling popery, popifh recufants convict, and po-
pifh priefts. 1. Perfons profefling the popith religion, befides
the former penalties for not frequenting their parith church,
are difabled from taking their lands either by defcent or pur-
chafe, after eighteen years of age, until they renounce their
errors : they muft at the age of twenty-one regifter their eftates
before acquired, and all future conveyances and-wills relating
to them ; they are incapable of prefenting to any advow{on, or
granting to any other perfon any avoidance of the {ame; they
may not keep or teach any {chool under pain of perpetual im-
prifonment ; and if they willingly fay or hear mafs, they for-
feit the one two hundred, the other one hundred marks, and
each fhall fuffer a year’s imprifonment. Thus much for per-
fons, who, from the misfortune of family prejudices or other-

- wile,



Ch. 4. WRONGS. | 55

wife, have conceived an unhappy attachment to the Romifh
church from their infancy, and publicly profefs it’s errors. But
if any evil induftry is ufed to rivet thefe errors-upon them, if
any perfon {ends another abroad to be educated in the popifh
religion, or to refide in any religious houfe abroad for that
purpofe, or contributes to their maintenance when there;
both the fender, the {ent, and the contributor, are difabled to
fue in law or equity, to be executor or admniftrator to any
perfon, to take any legacy or deed of gift, and to bear any
office in the realm, and fhall forfeit all their goods and chat-
tels, and likewife all their real eftate for life. And where thefe
errors are alfo aggravated by apoftafy, or perverfion, where a
perion is reconciled to the {ee of Rome, or procures others to
be reconciled, the offence amounts to high treafon.- 2. Popifh
recufants, convi¢ted in a court of law of not attending the
{ervice of the church of England, are {ubject to the follow-
ing difabilities, penalties, and forfeitures, over and above
thofe before mentioned. They are confidered as perfons ex-
communicated ; they can hold no office or employment ; they
muft not keep arms in their houfes, but the fame may be feized
by the juftices of the peace ; they may not come within ten
miles of London, on pain of 100/ j they can bring no ation
at law, or-{uit in equity; they are not permitted to travel
above five miles from home, 'unlefs by licenfe, upon pain of
forfeiting all their goods; and they may not come to court
under pain of 100/, No marriage or burial of fuch recufant,
or baptiim of his child, fhall be had otherwife than by the
minifters of the church of England, under other fevere penal-
ties. A married woman, when recufant, fhall forfeit two-
thirds of her dower or jointure, may not be executrix or ad-
miniftratrix to her hufband, nor have any part of his goods;
and during the coverture may be kept in prifon, unlefs her
hufband redeems her at the rate of 10/, 2 month, or the third
part of all his lands, And laftly, as a feme covert recufant
may be imprifoned, fo all others muft, within three months
after convition, either fubmit and renounce their errors, or,
if required fo to do by four juftices, muft abjure and renounce
the realm : and if they do not depart, or if they return with-
out the king’s licence, they fhall be guilty of felony, and
- {uffer
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fuffer death as felons without benefit of clergy. There is
alfo an inferior {pecies of recufancy, (refufing to make the

declaration againft popery, enjoined by ftatute 30 Car. 1L

ft. 2. when tendered by the proper magiftrate,) which, if the
party refides within ten miles of London, makes him an
abfolute recufant convict; or if at a greater diftance, {ui-
pends him from having any {eat in parliament, keeping arms
in his houfe, or any horfe above the value of five pounds.
'This is the ftate, by the laws now in being ®, of a lay papitt.
But, 3. The remaining fpecies or degree, viz. popith priefls,
are 1in a ftill more dangerous condition. For by ftatute
11 & 12 W. IIL. c. 4. popifh priefts or bifhops, celebrating
mafs, or exercifing any part of their functions in England,

- except in the houfes of ambaffadors, are liable to perpetual

imprifonment. And by the ftatute 27 Eliz. ¢. 2. any popifh
prieft, born in the dominions of the crown of-England, who
fhall come over hither from beyond fea, (unlefs driven by
ftrefs of weather, and tarrying only a reafonable time <,) or
fhall be in England three days without conforming and taking
the oaths, is guilty of high treafon : and all perfons harbour-
ing him are guilty of felony without the benefit of clergy.

This is a fhort fummary of the laws againft the papits,

under their three feveral clafles, of perfons profefling the

popifh religion, popith recufants convict, and popifh priefts.
Of which the prefident Monte{quieu obferves ¢, that they are
fo rigorous, though not profefledly of the fanguinary kind,
that they do all the hurt that can pofhbly be done in cold
blood. But in an{wer to-this it may be obferved, (what fo-
reigners who only judge from our ftatute-book are not fully
apprized of,) that thefe laws are feldom exerted to their ut-
moft rigour : and, indeed, if they were, it would be very difhcult
to excufe them. For they are rather to be accounted for from
their hiftory, and the urgency of the times which produced

d Sust, 23 Ebiz. c.v. 27 Blis. c.2. 11 & 12 W.IIL ¢ 4 12 Ann. fi. 2.
a9 Eliz, ¢. 6. 35 Eliz. ¢.2. ¥ Jac.I. ¢ 14, 1 Geo. I, f. 2. c.§55. 3 Geo L.
¢ 3Jac.Lcg&s. 7Jac.l.e.6. c.18 11 Geo. Il c.17.
3Car.1,¢.3. 25Car. Il c. 2, 30Car. [T, € Raym. 377. Latch. 1.
t.z I W. & M, ¢.9, 15, & 26, ¢ Sp.L.b. 19. . 27.

' thems.
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them, than to be approved (upon a cool review) as a {tanding
{yftem of law. ‘Lhe reftlefs machinations of the Jefuits dur-
ing the reign of Elizabeth, the turbulence and uneafinefs of
the papifts under the new religious eftablifhment, and the
boldnefs of their hopes and wifhes for the fucceflion of the
queen of Scots, obliged the parliament to counteract fo dan~
gerous a fpirit by laws of a great, and then perhaps neceffary,
1everity. The powder-treafon, in the fucceeding reign, ftruck
a panic into James 1. which operated in different ways: 1t oc-
cafioned the enating of new laws againft the papifts; but de-
terred him from putting them in execution. The intrigues of
queen Henrietta in the reign of Charles I., the profpeét ofia
popifh fucceflor in that of Charles II., the aflaflination-plot in
the reign of king William, and the avowed claim of a popith
pretender to the crown in that and fubfequent reigns, will
account for the extenfion of thefe penalties at thofe feveral [ §8 7
periods of our hiftory. But if a time fhould ever arrive, and
perhaps it is not very diftant, when all fears of a pretender
fhall have vanifhed, and the power and influence of the pope
fhall become feeble, ridiculous, and defpicable, not only in
England, but in every kingdom of Europe ; it probably would
not then be amifs to review and foften thefe rigorous edicts ;
at leaft till the civi/ principles of the Roman catholics called
again upon the legiflature to renew them: for it ought not
to be left mn the breaft of every mercilefs bigot, to drag
down the vengeance of thefe occafional laws upon inoffen-
five, though miftaken fubjefts; in oppofition to the lenient
inclination of the civil magiftrate, and to the deftrution of
every principle of toleration and religious liberty.

Trrs hath partly been done by ftatute 18 Geo. IIlI. c. 60,
with regard to {uch papifts as duly take the oath therein pre-
fcribed, of allegiance to his majefty, abjuration of the pre-
tender, renunciation of the pope’s civil power, and abhor-
rence of the doftrines of deftroying and not keeping faith
with heretics, and depofing or murdering princes excommu-
nicated by authority of the fee of Rome : in refpet of whom

only the ftatute of 11 & 12 W, IIL is repealed, fo far as it
| difables
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difables them from purchafing or inheriting, or authorizes

the apprehending or profecuting the popifh clergy or {ub-
jects to perpetual imprifonment either them or any teachers
of youth (1).

— Py S — — A ——— e - s
) -

(1) But now by the ftatute 31 G. II1. c. 32., which may be
called the toleration act of the roman catholics, all the {fevere and
cruel reftriGions and penalties, enumerated by the learned Judge,
are removed from thofe roman catholics, who are willing to com-
ply with the requifitions of that ftatute ; which are, that they muft
appear at fome of the courts of Weftminfter, or at the quarter-
feffions held for the county, city, or place where they fhall refide,
and fhall make and {ubfcribe a declaration, that they profefs the
roman catholic religion, and alfo an oath which is exaétly fimilar
to that required by the 18 Geo. [1I. c, 60., the fubftance of which
18 ftated above in the text. Of this declaration and oath being
duly made by any roman catholic, the officer of the court fhall
grant him a certificate ; and fuch officer fhall yearly tranimit to
the privy council Lifts of all perfons who have thus qualified them-
{clves within the year in his relpective court. The ftatute then
provides, that a roman catholic, thus qualified, fhall not be
profecuted under any ftatute for not repairing to a parifh
church, nor fhall he be profecuted for being a papift, nor for
attending or performing mafs or other ceremonies of the church
of Rome ; provided that no place fhall be allowed for an aflembly
to celebrate fuch worfhip until it is certified to the {eflions; nor
fhall any minifter officiate in it, until his name and defcription are
recorded there. And no fuch place of affembly fhall have it’s
doors locked or barred during the time of meeting or divine
worfhip. |

If any roman catholic whatever i1s eleted conftable, chuorch-
warden, overfeer, or into any parochial office, he may execute the
fame by a deputy, to be approved as if he were to a&t for him-
felf as principal. But every minifter, who has qualified, fhall be
exempt from ferving upon juries, and from being eletted 1nto any
parochial office. And all the laws for frequenting divine {ervice
on Sundays, fhall continue in force, except where perfons attend
fome place of worfhip allowed by this ftatute, or the toleration act
of the diflenters, 1+ W. & M.

If any perfon difturb a congregation allowed under this act,

hie fhall, as for difturbing a diffenting meeting, be ‘bound over to
14 | the
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In order the better to fecure the eftablifhed church againft
perils from non-conformifts of all denominations, infidels,

" —— e ——
—_ -
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the next feflions, and upon conviction there, fhall forfeit twenty
pounds, A

But no roman catholic minifter fhall officiate in any place of
worfhip having a fteeple and a bell, or at any funeral in a church
or church-yard, or fhall wear the habits of his order, except in a
place allowed by this ftatute, or in a private houfe, where there
fhall not be more than five perfons befides the family. This ftatute’

fhall not exempt roman catholics from the payment of tithes, or
other dues, to the church; nor fhall it affe& the ftatutes concern-
ing marriages, or any law refpe@ing the f{ucceffion to the crown.
No perfon, who has qualified, fhall be profecuted for inftruting
youth, except in an endowed {chool, or a {chool in one of the
Englith univerfities ; and except alfo, that no roman catholic
{choolmatiter fhall receive into his fchool the child of any proteftant
father; nor fhall any roman catholic keep a ichool until his, or
her, name be recorded as a teacher at the feflions.

But no religious order is to be eftablifhed; and every endowment
of a fchool or college by 2 roman catholic fhall {till be fuperftitious
and unlawful. And no perfon henceforth fhall be fummoned to
take the oath of {upremacy, and the declaration againft tranfub-
ftantiation. Nor thall roman catholics who have qualified, be
removable from l.ondon and Weftmindter ; neither fhall any peer,
who has qualified, be punifhable for coming into the prefence,
or palace, of the king or queen. And no papift whatever fhall
be any longer obliged to regifter their names and eftates, or enrol
their deeds and wills. And every roman catholic, who has
qualified, may be permitted to a& as a barrifter, attorney, and
notary,

The roman catholics cannot fit in either houfe of parliament,
becaufe every member of parliament muft take the oath of fupre-
macy, and repeat and fubfcribe the declaration againft tranfub-
ftantiation: fee 1 vol. 162. Nor can they vote at eleions for
the members of the houfe of commons, becaufe, before they vote,
they muft take the oath of.{upremacy. J4id. 180.

‘The roman catholics in Ireland are permitted to vote at elec-
twons, but they cannot fit in either houfe of parliament.

A bequeft or difpolition for the purpofe of educating childten

i the roman catholic religion is unlawful,  But the fund will not
pafs |
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turks, jews, heretics, papiits, and {feQaries, there are however
two bulwarks erelted 5 called the corporation and zeff aks: by
the former of which® no perfon can be legally eleted to any
office relating to the government.of any city or corporation,
unlefs, within a twelvemonth before he has received the
facrament of the Lord’s fupper according to the rites of the
church of England ; and he is alfo enjoined to take the oaths
of allegiance and fupremacy at the fame time that he takes the
oath of ofhce : or, in default of either of thefe requifites, fuch
eletion fhall be void (2). The other, called the teft a&t’,
directs all officers, civil and military, to take the oaths and
make the declaration againft tranfubftantiation, in any of
[ 59 ] the king’s courts at Weftminfter, or at the quarter {eflions,
within fix calendar months after their admiflion; and al{o
within the fame time(3) to receive the facrament of the Lord’s

¢ Stat. 13 Car, 11. fi. 2. c. 1.
f Stat.25 Car. 1L <. 2. explained by ¢ Geo. 11, ¢. 26.

e — L

pafs to the teftator’s next of kin, but it fhall be applied to {uch
charitable purpofes as his majeﬁy {hall pleafe to direct by his ﬁgn
manual, Cary v. Abbot, 7 Vef. jun. 490.

(2) By the § Geo, I, c. 6. § 3. the ele@ion into a corporate office
fhall not be void on account of the perfon eleted having omitted
to receive the facrament within a year before the ele&ion, unlefs
he fhall be removed within fix months after his ele&ion, or unlefs
a prolecution be commenced within that time, and be carried on
without delay; and during that time the office is not void, but orly
voidable ; and the perfon elefted, until a removal or profecution
within the time limited, is entitled to all the incidental rights ot
his office in as full an extent as if he had atually received the fa-
crament within a year previous to his ele@ion. 2 Burr. 1016.

(3) The 25 Car. II, c. 2. the original teft a&, required that
both the facrament and the oaths fhould be taken within three
months ; and by fubfequent ftatutes, the time for taking the oaths
has been enlarged to fix months; but the time for taking the
facrament remains unaltered, which muft ftill be taken within three
months after admiflion into the office..

And by feverai ftatutes fubfequent to the teft a&, various de-
{criptions of perfons, whofe offices are not confidered civil or mili-

tary,
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{upper, according to the ufage of the church of England, in
fome public church immediately after divine fervice and fer-
mon, and to deliver into court a certificate thereof figned by
the minifter and churchwarden, and alfo to prove the fame
bty two credible witnefles ; upon forfeiture of 500/ and dif-
ability to hold the faid office (4). And of much the fame
nature with thefe is the ftatute 5 Jac. I. ¢. 2. which permits
no perfons to be naturalized or reftored in blood, but fuch
as undergo a like teft: which teft having been removed in
1753, in favour of the Jews, was the next {eflion of parlia-
ment reftored again with fome precipitation.

Taus much for offences, which f{trike at our national
religion, or the doltrine and difcipline of the church of
England in particular. I proceed now to confider fome grofs
impieties and general immoralities, which are taken notice of
and punifhed by our municipal law; frequently in concur-
rence with the ecclefiaftical, to which the cenfure of many
of them does alfo of right appertain; though with a view
fomewhat different: the {piritual court punifthing all finful
enormities for the fake of reforming the private finner, pro
falute animae ; while the temporal courts refent the public
affront to religion and morality on which all government

- muft depend for {upport, and corret more for the fake of
example than private amendment. ‘

— e —— - —— - T

tary, are required to take the oaths within fix months after their
re{peltive appointments, though they are not required to take the
facrament. Amongft thefe are all ecclefiaftical perfons promoted
to benefices, members of colleges, who have attained the age of
18 years, teachers of {cholars or pupils, diffenting minifters, high
conftables, and pra&tifers of the law, 1 Geo. Z. f. 2. ¢. 13. 2 Geo. 1.
¢.31.9 Geo. 11, ¢. 26. | |

(4) But before the end of every feflion of parliament, an a& is
pafled to indemnify all perfons who have not complied with the
requifition of the corporation and teft ats, provided they qualify
themf{elves within a time fpecified in the a¢t; and provided alfo,

- that judgment in any a@ion or profecution has not been obtained
aganft them for their former omiffion.

Vor. IV. F IV. Tar
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IV. THE fourth {pecies of offences therefore, more imme-
diately againft God and religion, is that of dlafplemy againft
the Almighty, by denying his being or providence; or by
contumelious reproaches of our faviour Chrift. Whither
alfo may be referred all profane feoffing at the holy feripture,
or expofing 1t to contempt and ridicule. 'Thefe are offences
punifhable at common law by fine and imprifonment, or

other infamous corporal punifhment #: for chriftianity is
part of the laws of England ® (5).

V. 'SomeEwHAT allied to this, though in an inferior degree,
13 the offence of profane and common favearing and crirfing.
By the laft ftatute againft which, 19 Geo.Il. c. 21. which
repeals all former ones, every labourer, failor, or {oldier
profanely curfing or fwearing fhall forfeit 1s. ; évery otheér
perfon under the degree of a gentleman 2+.; and every gen-
tleman or perfon of fuperior rank gs. to the poor of the
parifh ; and, on the fecond conviction, double; and, for every
fubfequent offence, treble the {um firft forfeited ; with all
charges of conviftion: and in default of payment fhall be
fent to the houfe of corre@ion for ten days. Any juftice of -
the peace may convict upon his own hearing, or the teftimony
of one witnefs ; and any conftable or peace officer, upon his
own hearing, may fecure any offender and carry him before
a juftice, and there convi&t him (6). I the juftice omits his

e y Hawk. P.C. 7. h 1 Ventr.293. 2 Strange, 834,

o
. i e —

(5) In the 34th year of Hen. VI. chief juftice Prifot de-
clared in the court of common pleas, Scripture eff common ley,
fur quel touts manicres de leis ﬁ;n: fondes. See the year-book
34 Hen. V1. 0.

{6) The coavittion muft be within eight days after the offerice,
§ rz. Each oath or curle being a diftin&t complete offence,
there can be no queftion, I conceive, but a perfon may incur any
number of penalties in one day, though Dr. Burn doubts whether
any number of oaths or curfes.in one day amounts to mare than
one offence. 3 Burn, 325.

Perfons
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dutj, he forfeits ¢/. and the conftable 405.: And the aét is to
be read in all parith churches, and public chapels, the Sunday
after every quarter-day, on pain of 5/. to be levied by warrant
from any juftice. Befides this punifhment for taking God’s
name in vain in commion difcourfe, it 1s enated by fatute
3 Jac. L. c. 21. that if in any ftage play, interlude, or fhew,
the name of the Holy Trinity, or any of the perfons therein,
be Jeﬂ:mgly or profanely ufed, the offender fhall forfeit Ioi -
one moiety to the king, and the other to the informer.

VI. A sixtH {pecies of offence againft God and religion,
of which our antient books are full, is a crime of which one
knows not well what account to give. I mean the offence of
witcheraft, conjuration, inchantment, or forcery. 'To deny the
pofhibility, nay, aCtual exiftence of witchcraft and forcery, is
at once flatly to contradi&t the revealed word of God, in va-
rious paflages both of the Old and New Teftament: and the
thing itfelf is a truth to which every nation in the world hath
in it’s turn borne teftimony,either by examples feemingly well
attefted, or by prohibitory laws 3 which at leaft fuppofe the pof-
fibility of commerce with evil fpirits. The civil law punithes
with death not only the forcerers themfelves, but al{o thofe
who confult them !, imitating in the former the exprefs law
of God ¥, ¢« thou fhalt not fuffer a witch to live.” And our
own laws, both before and fince the conqueft, have been
equally penal; ranking this crime in the {ame clafs with
herefy, and condemning both to the flames!. 'The prefident
Montefquieu ™ ranks them alfo both together, but with a very
different view : laying it down as an important maxim, that
we ought to be very circumfpeét in the profecution of magic
and herefy ; becaule the moft unexceptionable conduct, the
‘pureft morals, anid the conftant practice of every duty in life,

' GodL9.c18. ' 3 Inft. 44.
k Exod. xxii. 18. m Sp,L.b. 12.¢. 3.

il P —

——

Perfons belonging to his majefty’s navy, if gﬁilty of profane
curfing and {wearing, are liable to fuffer fuch punithment as a
court martial fhall think proper to infli&, 22 Geo. I7. ¢. 33.

F 2 | are
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are not a fufficient fecurity againft the fufpicion of crimes
like thefe. And indeed the ridiculous ftories that are gene-
rally told, and the many impoftors and delufions that have
been difcovered in all ages, are enough to demolith all faith
in {uch a dobious crime; if the contrary evidence were not
alfo extremely ftrong. Wherefore it feems to be the moft
eligible way to conclude, with an ingenious writer of our
own ®, that in general there has been fuch a tlnng as witch-

craft ; though one cannot give credit to any particular modern
mnftance of it.

Ovur forefathers were {tronger believers,when they enacted
by ftatute. 33 Hen. VIIL c. 8. all witchcraft and {orcery to be
felony without benefit of clergy ; and again by ftatute 1 Jac. I.
c. 12, that all perfons invoking any evil {pirit, or confulting,
covenanting with, entertaining, employing, feeding, or re-
warding any evil {pirit ; or taking up dead bodies from their
graves to be ufed in any witchcratt, {forcery, charm, or in-
chantment ; or killing or otherwife hurting any perfon by
fuch infernal arts, fhould be guilty of felony without benefit
of clergy, and fuffer death. And,if any perfon fhould attempt
by forcery to difcover hidden treafure, or to reftore ftolen
goods, or to provoke unlawful love, or to hurt any man or
beaft,though the fame were not effeted, he or the fhould fuffer
imprifonment and pillory for the firft offence, and death for
the fecond. Thefe aéts continued in force till lately, to the
terror of all antient females in the kingdom : and many poor
wretches were facrificed thereby to the prejudice of their
neighbours, and their own illufions; not a few having, by
{fome means or other, confefled the fa& at the gallows. But
all executions for this dubious crime are now at an end ; our
legiflature having at length followed the wife example of
Louis XIV. in France, who thought proper by an edit to re-
ftrain the tribunals of juftice from receiving informations of
witchcraft °. And accordingly it is with us enacted by ftatute

® Mr. Addifon, Speét. No. 117. lans (de droit eriminel, 353- 459.) ftll
® Voltawwe Siecl. Louis XI¥V, ch, 29, reckons up forcery and witchcrafe
Mod. Un. Eift. xxv.215.  Yet Vough- among the crimes punifhable in France.

o Geo.
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9 Geo. I c. g. that no profecution fhall for the future be
carried on againft any perfons for conjuration, witcheraft,
forcery, or inchantment (7). But the mi{demelnor of perfons
pretending to ufe witchcraft, tell fortunes, or difcover ftolen
goods by fkill in the occult {ciences, is ftill defervedly pu-
nifhed with a year’s imprifonment, and ftanding four times
i the pillory. |

VII. A sevENTH {pecies of offenders in this clafs are all:
religious impoftors : fuch as falfely pretend an extraordinary
commiflion from heavén; or terrify and abufe the people:
with falfe denunciations of judgments. Thefe, as tending to
fubvert all religion, by bringing it into ridicule and con-
tempt, are punifhable by the temporal courts with fine, im-
prifonment, and infamous corporal punifhment ®.

VIII. SiMoNY, or the corrupt prefentation of any one to-
an ecclefiaftical benefice for gift or reward, 1s alfo to be con-
fidered as an offence againft religion ; as well by reafon of the.
facrednefs of the charge which is thus profanely bought and
{old, as becaufe it 1s always attended with perjury in the pep
fon prefented 8, The ftatute g1 Eliz. ¢. 6. (which, fo far
as it relates to the forfeiture of the right of prefentation, was
confidered 1n a former book *) enalts, that if any patron, for-
money or any other corrupt confideration or promife, directly
or indireltly given, fhall prefent, admit, inftitute, induct,
inftall, or collate any perfon to an ecclefiaftical benefice or
dignity, both the giver and taker fhall forfeit two years’ value
of the benefice or dignity ; one moiety to the king, and the
other to any one who will {ue for the fame. If perfons alfo.
corruptly refign or exchange their benefices, both the giver.

P 1 Huwk.P.C. 7. ¢ 2 Infl. 159. * See Vol I1. p, 279.

(7) In Ireland there is ftill a ftatute, infli&ing eapital punifh-
ment upon witches, unrepealed. It was pafled in the 28th Elz.
and it defcribes every {pecies of the crime as minutely as the Eng-
lifh ftatute 1 Jac. I.c. 12.; and it even provides for the trial of
peers, who might happen to be charged with that crime. 1 Ld.
Mountm., Hiff. Irifb Parliament.

F 3 ‘ and
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and taker fhall iz like manner forfeit double the value of the
money or other corrupt confideration (8). And perfons who
ihall corruptly ordain or licenfe any minifter, or procure him
to be ordained or licenfed, (which is the true idea of imony,)
{hall incur a like forfeiture of forty pounds ; and the minifter

[ 63 ] himfelf of ten pounds, befides an incapacity to hold any ec-
clefiaftical preferment for {even years afterwards. Corrupt
eletions and refignations in colleges, hofpitals, and other
eleemofynary corporations, are alfo punitbed by the fame
ftatute with forfeiture of the double value, vacating the place
or office, and a devolution of the nght of election for that
turn to the crown.

IX. ProranaTioN of the Lord’s day, vulgarly (but impro-
perly)' called fabbath-breaking, 1s a ninth offence againft God
and religion, punifhed by the municipal law of England. For,
befides the notorious indecency and icandal of permitting any
fecular bufinefs to be publicly tran{fated on that day, in a
country profefing chriftianity, and the corruption of morals
which ufually follows it’s profanation, the keeping one day in
{feven holy, asa time of relaxation and refrefhment as well as
for public worfhip, is of admirable fervice to a ftate, confidered
merely as a civil inftitution. It humanizes by the help of con-
verfation and fociety the manners of the lower claffes ; which
would otherwife degenerate into a fordid ferocity and favage
felfithnefs of fpirit: it enables the induftrious workman to

— o gl el ninfinlian . A —

(8) Any refignation or exchange for money is corrupt, however
apparently fair the tranfa&ion : as where a father, wifhing that his
fon 1n orders fhould be employed in the duties of his profeflion,
agreed to fecure, by a bond, the payment of an annuity exaltly
equal to the annual produce of a benefice, in confideration of the
incumbent’s refigning in favour of his fon. The annuity being ai-
terwards 1n arrear, the bond was put in fuit, and the defendant
pleaded the fimoniacal refignation in bar ; and lord Manshield and
the court, though they declared that it was an unconfcientious
defence, yet as the refignation had been made for money, deter-
mined that 1 was corrupt and fimoniacal, and in confequence that
the bond was void.  Young v. Jones, E. T. 1782

purfue
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purfue his occupation in the enfuing week with health and
cheerfulnefs : - it imprints on the minds of the people that fenfe
of their duty to God, fo neceflary to make them good citi-
zens; but which yet would be worn out and defaced by an
unremitted continuance of labour, without any {tated times of
recalling them to the worfhip of their Maker. And therefore

the laws of king Athelftan ® forbad all merchandizing on the -

Lord’s day, under very fevere penalties. And by the {tatute
27 Hen. VI. c. 5. no fair or market fhall be held on the prin-
cipal feftivals, Good Friday, or any Sunday, (except the four
Sundays in harveft,) on pain of forfeiting the goods expofed to
fale. And fince, by the ftatute 1 Car. I. ¢. 1. no perfon fhall
affemble out of their own parifhes, for any {port whatfoever
upon this day; nor, in their parifhes, fhall ufe any bull or
bear-bating, interludes, plays, or other unlawful exercifes, or
paftimes 3 on pain that every offender {hall pay 3s. 44. to the
poor. This ftatute does not prohibit, but rather impliedly
" allows, any innocent recreation or amufement, withifi their
refpective parifhes, even on the Lord’s day, after divine {ervice
1s over. But by ftatute 29 Car. IL c. 7. no perfon is allowed
to work on the Lord’s day, or ufe any boat or barge, or expofe
any goodsto f{ale ; except meat in public houfes, milk at cer-
tain hours, and works of neceflity or charity, on forfeiture
of gs. Nor fhall any drover, carrier, or the like, travel upon
that day, under pain of twenty fhillings (g).

e 24

- o il

(9) Goods expofed to fale upon a Sunday are forfeited to the
ufe of the poor, except that one-third may be allowed the in-
former ; but milk may be fold before nine in the morning, and
after fourin the afternoon. 29 Car. f1. ¢.7. Mackarel alfo may
be fold on Sundays before and after divine fervice. 10 &' 11 . 111.
c. 24,

Forty watermen are permitted to ply upon the Thames betwixt
Vauxhall and Limehoufeon Sundays. 11 & 12 W, 111, c. 21. Fifh
carriages are allowed to travel on Sundays, either laden or returning
empty. 2 Geo. I1l. ¢, 15. Perlons exercifing their calling on a
Sunday, are only fubje to one penalty ; for the whole is but one

IFa oftence,

[ 64 ]
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X. DrunkENNESs 15 alfo punifhed by {tatute 4 Jac. L.
c. 5. with the forfeiture of gs.; orthe fitting fix hours in the
ftocks (10) : by which time the ftatute prefumes the offender
will have regained his fenfes, and not be liable to do mifchief
to his neighbours. And there are many wholefome {tatutes,
by way of prevention, chiefly pafled in the fame reign of king
James I. which regulate the licenfing of ale-houfes, and
punifh perfons féund tippling therein ; or the mafter of {uch
houfes permitting them (11).

offence, or one aét of exercifing, though continued the whole day.
Cowp. 640.

Bakers were permitted to drels dinnerson a Sunday as a work
of neceflity. & 7. R.449. Butby the 34 Geo. II1. c.61. every
baker fhall be {ubjeét to a penalty of 10s. to the ufe of the poor,
for exercifing his bufinefs in any manner as a baker, except that
he may fell bread between nine o’clock in the morning and one in
the afternoon: and may alfo within that time bake meat, pud-
dings, and pies for any perfon, who fhall carry or {end the fame to
be baked. The 21t Geo. 1I1. c. 49. was pafled to reftrain an in-
decent practice, which had become very prevalent in London and
Weftminfter ; it enaéls, that if any houfe, room, or place 1s opened .
- upon a Sunday for any public entertainment, or for debating upon
any fubjet whatever, to which perfons are admitted by money or
tickets, the keeper of it fhall forfeit 200/. to any perfon who will |
profecute ; the manager or prefident 100/, ; and the recetver of the
money or tickets 50/. ; and every perlon advertifing, or printing
an advertifement of fuch a meeting, fhall in hke manner forfeit
5o/, for every offence.

(10) i.e. If he is not able to pay the penalty of gs.

(11) No licence fhall be granted to any perfon to keep an ale-
houfe, but by two juftices, at a public meeting of the magiitrates
of the county, divifion, or place, in which the houfe 1s fituated,
and this muft be done by the confent of the majority prefent. The
time and place of fuch public meeting muft be appointed by two
of the magiftrates at leaft ten days previous to the meeting, which
fhall be held every year, either on the 1ft of September or
within twenty days ‘afterwards. The licence muft be renewed
every year; and no licence fhall be originally granted to any one,
unlefs he produce a certificate figned by the minifter of the parifh,
. and the majonty of the churchwardens and overfeers; or a
| 12 certificate



-—

Ch. 4. ' WRONGS. 64

XI. Tur laft offence which I fhall mention, more im-
mediately againit religion and morality, and cognizable by
the temporal courts, is that of open and notorious /eevdnefs ;
either by frequenting houfes of ill-fame, which is an indict-

able offence'; or by fome gmfsiy {candalous and public.

indecency for which the pumifhment is by fine and imprifon-
t Poph, 208.

B

certificate figned by three or four refpectable houleholders, tefti-
fying that the perfon applying 1s a perfon of good charaer.
26 Geo. Il. c. 31. 1 Burr. 556,

Where an alehoufe-keeper dies or removes, if his executor, ad-
miniftrator, aflign, or the new tenant, obtains fuch a certificate
within thirty days after the death, or removal, or entry into the
empty houfe, and produceg it to the magifirates at the next petty
{eflions, they may, if they think proper, grant him a licence, until
the next general licenfing day. And till the next petty feflions,
fuch perfon is indemnified for keeping the houfe open as an ale-
houfe, provided he obtains his certificate within the time limited,
though he 1s afterwards refufed a licence. 32 Geo. [11. ¢. 59.

This ftatute, 32 Geo. I1L. c. 59. feems to include, though not
clearly exprefled,ale-houfes within corporations. But by 26 Geo. 11.
c. 31.; petrfons not licenfed the year before, need not produce eer-
tificates ; and the general meeting for granting licences need not
be held in September. 3 7. R.560. Every perfon licenfed muit
enter into a recognizance of 10/, with two {ureties in g/, each for
his good behaviour. And perfons felling ale without a licence,
are {ubjeét to fevere penalties. No perfon can fell {pirituous
liquors or wine by retail, under a licence from the commiffioners
of excife, without alfo having a licence to fell ale from the juftices.
§ Geo. II1. c. 46. 32 Geo. IIl. c.59. 3 T. R.560.

Juftices of the peace have an ablolute and uncontrolled power
and difcretion in granting and refufing ale-licences ; but if it thould
appear from their own declarations, or the circumitances of their
conduct, that they have either refufed or granted a licence from a
partial or corrupt motive, they are punifhable in the court of king’s
bench by information, or they may be profecuted by inditment.
1 Burr.556. 17T.R.692. Magiftrates are atraid of afligning
reafons for their condu&t in this branch of their duty ; but however
frivolous and futile the reafons may be, 1f the motive and intent
are good, . they carmot be fubject to punithment., See the laws
re{pe€ting ale-houfes more fully ftated in 1, Burn, tits Ale-houe.

ment.
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ment * (12). In the year 1650, when the ruling power found ie
for their intereft to put on the {emblance of a very extraordi-
1 Siderf. 168,

e
kgl _h

(12} Many offences of the incontinent kind fall properly under
the jurifdiction of the ecclefiaftical court, and are appropriated to
it. But except thole appropriated cafes, the court of king’s bench
1s the cuflos merum of the people, and has the {uperintendency of
oftences conira bonos mores. 3 Burr.1438. In that court,in the
reign of Charles the fecond, fir Charles Sedley was indi&ed for
cxpofing himfelf naked in a balcony in Covent Garden, and the
court declared 1t was the cuffos morum of all the king’s fubjeéts;
and it was determined to punifh fuch profane aftions, which
were {o contrary to geod manners as well as chriftianity ; but, in
conflideration that he was a gentleman of a very antient family
and his eltate incumbered, and as it did not with his ruin but his
reformation, the judgment of the court was only that he thould
pay a fine of 2000 marks, be imprifoned a week, and bound to
his good behaviour for three years. 1 Sid. 168. An inform-
ation has been granted againft a number of perfons concerned
an afligning a young girl as an apprentice to a geatleman under
pretence of learning mufic, but for the purpofes of proftitution.
3 Burr. 1438. There 1s al{o an inftance of an information for a
conlpiracy againlt a peer and f{everal others for enticing away
a young lady from her father’s houfe, and procuring her feduc-
tion. The young lady was the filter of his wife. That cir-
cumitance was undoubtedly a great aggravation of the offence,
yet 1t’s exiftence in the cafe was not neceflary to give the court
cognizance of the profecution. 3 §t.77.5i9. In a cafe, where
a hufband had formally afligned his wife over to another man,
lord Hardwicke dire€ted a profecution for that tranfaltion, as
being notorioufly and grofsly againft public decency and good
manners. 3 Burr. 1438. It is extraordinary that profecutions
are not inftituted againit thofe who publicly fell their wives, and
againft thofe who buy them. Such a praftice is fhameful and
{candalous in itfelf, and encourages other aéts of criminality and
wickednefs, It now prevails toa degree, that the punifbment of
{ome, convitted of this offence, by expofure in the pillory would
afford a falutary example. All fuch a&éts of indecency and immo-
rality are public mifdemeanors, and the offenders may be punifhed
either by an information granted by the court of king’s bench, or
by an indiiment preferred before a grand jury at the aflizes or
quarter feflions. |

15 nary



nary ftri¢tnefs and purity of morals, not only inceft and wilful
-adultery were made capital crimes ; but alfo the repeated ack
of keeping a brothel, or committing fornication, were (upon
a fecond convition) made felony without benefit of clergy *.
But at the reftoration, when men, from an abhorrence of the
hypocrify of the late times, fell into a contrary extreme of
licentioufnefs, it was not thought proper to renew a law of
fuch unfathionable rigour. And thefe offences have been ever
fince left to the feeble coercion of the {piritual court, accord-
ing to the rules of the canon law; a law which has treated
the offence of incontinence, nay even adultery itfelf, with a
oreat degree of tendernefs and lenity ; owing perhaps to the
conftrained celibacy of its firft compilers. The temporal
courts therefore take no cognizance of the crime of adultery,
otherwife than as a private mnjury *.

Bur, before we quit this fubject, we muft take notice of
the temporal pumfhment for having baflard children, confi-
dered in a criminal light ; for, with regard to the maintenance
of fuch illegitimate offspring, which is a civil concern, we
have formerly {poken at large Y. By the ftatute 18 Eliz. c. 3.
two jultices may take order for the punithment of the mother
and reputed father; but what that punifhment fhall be 1s not
therein afcertained ; though the contemporary expofition
was that a corporal punifhment was intended ?. By ftatute
7 Jac. L. c. 4. a fpecific punifhment (viz. commitment to
the houfe of correftion) is inflited on the woman only.
But in both cafes, it feems that the penalty can only be in-
flicted if the baftard becomes chargeable to the parith; for
otherwife the very maintenance of the child is confidered as
a degree of punifhment. By the laft mentioned ftatute the
juitices may commit the mother to the houfe of corre&ion,
there to be punifhed and fet on work for one year; and, iIn
cafe of a fecond offence, till the find {ureties never to offend
again.

% Scobell. 121, y See Vob1. pag. 458.
* Se¢e Vol, 1L pag, 139. * Dalt. Juft, ch. 11,
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CHAPTER THE FIFTH.

or OFFENCES acainst turg LAW or
: - NATIONS. |

ACCORDING to the method marked out in the pre-

ceding chapter, we are next to confider the offences
more immediately repugnant to that univerfal law of {ociety,
which regulates the mutual ‘intercourfe between one ftate
and another ; thofe, I mean, which are particularly animad-
verted on, as fuch, by the Englifh law.

THE law of nations 1s a {yftem of rules, deducible by na--
tural reafon, and eftablifhed by univerfal conient among the
civilized inhabitants of the world?; in order to decide all
difputes, to regulate all ceremonies and civilities, and to in-
fure the obfervance of juftice and good faith, in that inter-
courfe which muft frequently occur between two or more
independent ftates, and the individuals belonging to each ®.
‘This general law is founded upon this principle, that differ-
ent nations ought in time of peace to do one another all the
good they can: and 1n time of war as little harm as poili-
ble, without prejudice to their own real interefts¢. And, as
none of thefe ftates will allow a {uperiority in the other, there-
fore neither can ditate or prefcribe the rules of this law to
the reft; but fuch rules muft neceflarily refult from thofe
principles of natural juftice, in which all the learned of every

* Ff1.1.9. ¢ Sp.L.b.1.¢c. 7.
® See Vol, L, p. 43, .
nation
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nation agree; or they depend upon mutual compacts or
treaties between the relpeftive communities; in the con-
ftruction of which there is alfo no judge to refort to, but the
law of nature and reafon, being the only one in which all

the contraling parties are equally converfant, and to which
they are equally fubject.

I~ arbitrary ftates this law, wherever it contradilts or is
not provided for by the municipal law of the country, is en-
forced by the royal power: but fince in England no royal

power can introduce a new law, or fufpend the execution of
the old, therefore the law of nations (wherever any queftion

arifes which is properly the object of it’s juri{diction) is here
adopted in it’s full extent by the common law, and is held
to be a part of the law of the land. And thofe a&ts of par-
liament which have from time to time been made to enforce
this univerfal law, or to facilitate the execution of it’s deci-
fions, are not to be conflidered as introdutive of any new
rule, but merely as declaratory of the old fundamental con-
ftitutions of the kingdom: without which it muft ceafe to
be a part of the civilized world. ‘Thus in mercantile quef-
tions, fuch as bills of exchange and the like: in all marine
caufes, relating to freight, average, demurrage, infurances,
bottomry, and others of a fimilar nature ; the law-merchant?,
which is a branch of the law of nations, is regularly and
conftantly adhered to. So too in all difputes relating to
prizes, to fthipwrecks, to hoftages, and ranfom bills, there is
no other rule of decifion but this great univerfal law, col-
lected from hiftory and ufage, and {uch writers of all nations

and languages as are generally approved and allowed of (1),

4 See Vol. . paz. 273.

il

(1) By the 33 Geo. I1I. c. 66. it was enafted, that it was
unlawful for any of his majefty’s {ubjeéts to ranfom, or enter into
any contract for ranfoming, any fhip or merchandize captured by
an enemy ; and that all contracts and {ecurities for that purpofe
were abfolutely void ; and that every perfon who entered into
{fuch a contra&, fhould be {ubje& to a penalty of 500/

Bur.
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Bur, though in civil tranfaftions and queftions of pi'o-
perty between the fubjects of different ftates, the law of na-
tions has much fcope and extent, as adopted by the law of
England; yet the prefent branch of our enquiries will fall
within 2 narrow compafs, as oftfences againft the law of na-
tions can rarely be the objet of the criminal law of any par-
ticular ftate.  For offences againit this law are principally in-
cident to whole ftates or nations; in which cafe recourfe can
only be had to war; which is an appeal to the God of hofts,
to punith fuch infrations of public faith, as are committed
by one independent people againit another : neither ftate hav-
ing any {uperior jurifdiction to refort to upon earth for juftice.
But where the individuals of any ftate violate this general
law, it is then the intereft as well as duty of the govern-
ment, under which they live, to animadvert upon them with
a becoming feverity, that the peace of the world fnay be
maintained. For in vain would nations in their colleCtive
capacity obferve thefe univerfal rules, if private fubje&s were
at liberty to break them at their own difcretion, and involve
the two ftatesin a war. It is therefore incumbent upon the
nation injured, firlt to demand fatisfaion and juftice to he
done on the offender, by the {tate to which he belongs ; and,
if that be refufed or neglefted, the fovereign then avows
himfelf an accomplice or abettor of his fubje&’s crime, and
draws upon his community the calamities of foreign war.

Tt principal offences agﬁiﬁﬁ the law of nations, animad-
verted on . 4§ fuch by the municipal laws of England, are
of thitee kinds: 1. Violation of fafe-conduéts; 2. Infringég
ment of the rights of embafladors; and 3. Piracy.

I. As to the firlt, vislation of fafe-conduéls or paffports, ex-
pre{sly granted by the king or his embafladors ¢ to the fub-
jelts of a foreign power in time of mutual war; or com-
mitting acts of hoftilities againft fuch as are in amity, league,
or truce with us; who are here under 2 general implied fafe-
conduct : thefe are bréaches of the public faith, without the

¢ See Vol. L. pag. 262.
prefervation



Ch. s. WRoNGS, 68

prefervation of which there can be no intercourfe or com-
merce between one nation and another : and fuch offences
may, according to the writers upon the law of nations, be a
juft ground of a national war: fince it is not in the power of
the foreign prince to caufe juftice to be done to his fubjeéts [ 69 ]
by the very individual delinquent, but he muft require it of
the whole community. And as during the continuance of any
fafe-condudt, either exprefs or implied, the foreigner is un-
der the proteftion of the king and the law: and, more efpe-
cially, as it is one of the articles of magna charta’, that foreign
merchants fhould be entitled to fafe-conduct and fecurity
throughout the kingdom: there is no queftion but that any
violation of either the perfon or property of fuch foreigner
may be punifhed by indi¢tment in the name of the king,
whofe honour is more particularly engaged in fupporting his
own fafe-condu&. And, when this malicious rapacity was
not confined to private individuals, but broke out‘into gene-
ral hoftilities, by the ftatute 2 Hen. V. f. 1. c. 6. breaking
of truce and fafe-condulls, or abetting and receiving the
truce-breakers, was (in affirmance and {upport of the law of
nations) declared to be high treafon againft the crown and
dignity of the king; and confervators of truce and fafe-con-
duts were appointed in every port, and empowered to hear
and determine fuch treafons (when committed at fea) ac-
cording to the antient marine law then praltifed in the ad-
miral’s court; and, together with two men learned in the
law of the land, to hear and determine according to that law
the {ame treafons, when committed within the body of any
county, Which ftatute, fo far as it made thefe oﬁ'ences
amount to trzafon, was fufpended by 14 Hen. VI. c. 8. and
repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VI.
¢. 2. which gave the fame powers to the Jord chancellor, af-
fociated with either of the chief juftices, as belonged to the
confervators of truce and their acceflors ; and enaed that,
notwithftanding the party be convited of treafon, the injured
ftranger fhould have reftitution out of his effefts, prior to
any claim of the crown. And it is farther enalted by the

£ 9 Hen, 11T, ¢c. 30, See Vol.I. pag. 259, %,
ftatute
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{tatute 31 Hen. VI c. 4. that if any of the king’s fubjeils
attempt or oftend upon the fea, or in any port within the
king’s obeyfance, againft any ftranger in amity, league, or
truce, or under f{afe-conduct; and efpecially by attaching
his perfon, or {poiling him or robbing him of his goods ;
the lord chancellor, with any of the juftices of either the
king’s bench or common pleas, may caufe full reftitution
and amends to be made to the party injured.

ITis to be obferved, that the {ufpending and repealing
alts of 14 & 20 Hen. VI. and alfo the reviving alt of
29 Hen. VI. were only temporary, {o that it thould {eem
that after the expiration of them all, the ftatute 2 Hen. V.
continued in full force : but yet it is confidered as extin&t by
the ftatute 14 Edw. IV. c. 4. which revives and confirms all
ftatutes and ordinances, made before the acceflion of the
houfe of York, againft breakers of amities, truces, leagues,
and fafe-condulls, with an exprefs exception to the ftatute
of 2 Hen. V. But (however that may be) I apprehend it
was finally repealed by the general ftatutes of Edw. VI.
and queen-Mary, for abolifhing new-created treafons : though
ir Matthew Hale feems to queflion it as to trealons com-

mitted on the fea. But certainly the ftatute of 31 Hen. VL
remaing in {ull force to this day.

 II. As to the rights of embaffadors, which are alfo efta-
blithed by the law of nations, and are therefore matter of
univerfal concern, they have formerly been treated of at

large®, It may here be fufhcient to remark, that the com-

mon law of England recognizes them in their full extent,

. by immediately ftopping all legal procefs fued out through

the ignorance or rafhnefs of individuals, which may intrench
upon the immuaities of a foreign minifter or any of his train.
And, the more effeCtually to enforce the law of nations in
this refpe&, when violated through wantonnefs or infolence,
it is declared by the ftatute 7 Ann. c. 12. that all procefs
whereby the perfon of any embaffador, or of his domeftic or

& 1 Hal, P, C, 267. h See Yol, L pag, 253. d ;
omeitic



Ch.ks. - WRONGS, yge

domeftic fervant, may be arrefted, or his goods diftrained or
feized, fhall be utterly null and void ; and that all perfons
profecuting, foliciting, or executing fuch procefs, being con-
vi&ted by confeflion or the oath of one witnefs, before the
lord chancellor and the chief juftices, or any two of them,
thall be deemed violators of the laws of nations, and dif~
turbers of the public repofe ; and fhall {fuffer fuch penalties
and corporal punifhment as the faid judges, or any two of
them, {hall think fit'. Thus, in cafes of extraordinary out-
rage, for which the law hath provided no fpecial penalty, the
legiflature hath intrufted to the three principal judges of the

kingdom an unlimited power of proportioning the punifh-
ment to the crime.

ITI. LastLYy, the crime of }:'racy, or robbery and depreda-'

tion upon the high feas, is an offence againft the univerfal
law of fociety; a pirate being, according to fir Edward
Coke ¥, boftis humani generis.  As therefore he has renounced
all the benefits of {ociety and government, and has reduced
himfelf afrefh to the favage ftate of nature, by declaring war

againft all mankind, all mankind muft declare war againft -

him: fo that every community hath a right, by the rule of
felf-defence, to infli¢t that pumifhment upon him, which
every individual would in a ftate of nature have been other-
wife entitled to do, for any invafion of his perfon or perfonal
property.

By the antient common law, piracy, if committed by a
{fubject, was held to be a {pecies of treafon, being contrary
to his natural allegiance: and by an alien to be felony only:
but now, fince the ftatute of treafon, 25 Edw.IIl. c. 2. it
1s held to be only felony in a {ubject'. Formerly it was
only cognizable by the admiralty courts, which proceed by
the rules of the civil law ™. But it being inconfiftent with
the liberties of the nation, that any man’s life fhould be
taken away, unlefs by the judgment of his peers, or the

.1 See the occafion of making this ! Tbid,
flatute, Vol, I, pag.2335. N ™ 1 Hawk, P. C, ¢8.
k 2 Inft. x13.

Vou. IV. G comnion
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common law of the land, the ftatute 28 Hen. VIIIL. c. 13,
eftablifhed a new jurifdiction for this purpofe, which pro-

ceeds according to the courfe of the common law, and of
which we fhall fay more hereafter.

[ 72 ] 'TuE offence of piracy, by common law, confifts in com-
mitting thofe acts of robbery and depredation upon the high
feas, which, if committed upon land, would have amounted
to felony there . But, by ftatute, fome other offences are
made piracy alfo : as, by ftatute 11 & 12 W.IIL c. 7. if any
natural born {ubjeét commits any alt of hoftility upon the
high feas, againft others of his majefty’s fubjets, under co-
lour of a commiflion from any foreign power; this, though
it would only be an a&k of war in an alien, thall be conftrued
piracy in a fubjeét. And farther, any commander, or other
feafaring perfon, betraying his truft, and runnidg away with
any fhip, boat, ordnance, ammunition, or goods; or yield-
ing them up voluntarily to a pirate ; or confpiring to do thefe
alls 3 or any perfon affaulting the commander of a veflel to
hinder him from fighting in defence of his fhip, or confining
him, or making or endeavouring to make a revolt on board ;
{hall, for each of theie offences, be adjudged a pirate, felon,
and robber, and thall {uffer death, whether he be principal,
or merely acceflfory by fetting forth fuch pirates, or abetting
thein before the fall, or receiving or concealing them or
their goods after it. And the ftatute 4 Geo.1. c. 11. ex-
prefsly excludes the principals from the benefit of clergy. By
the {tatute 8 Geo. 1. c. 24. the trading with known pirates,

- or furnithing them with f{tores or ammunition, or fitting out
any veflel for that purpofe, or in any wife confulting, com-
bining, confederating, or correfponding with them: or the
torcibly boarding any merchant veflel, though without feizing
or carrying her off, and deftroying or throwing any of the
goods over-board, fhall be deemed piracy: and fuch acceflo-
ries to piracy as are defcribed by the ftatute of king William,
are declared to be principal pirates, and all parties convicted
by virtue of this aét are made felons without benefit of clergy.

2 1 Hawk. P.C. 100. _
By
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By the fame ftatutes alfo, (to encourage the defence of mer-
chant veflels againft pirates,) the commanders or feamen
wounded, and the widows of fuch feamen as are flain, in
any piratical engagement, fhall be entitled to a bounty, to
be divided among them, not exceeding one-fiftieth part of [ 73 ]
the value of the cargo on board : and fuch wounded feamen
fhall be entitled to the penfion of Greenwich hofpital ; which
no other feamen are, except only fuch as have ferved in a thip
of war. And if the commander fhall behave cowardly, by
not defending the fhip, if the carries guns, or arms, or fhall
difcharge the mariners from fighting, fo that the fhip falls
into the hands of pirates, fuch commander fhall forfeit all
his wages, and fuffer fix months’ imprifonment. Laftly, by
ftatute 18 Geo.Il. c. 30. any natural born {ubje, or deni-
zen, who in time of war fhall commit hotftilities at {fea againft
any of his fellow-fubjelts, or fhall aflift an enemy on that
element, 1s liable to be tried and convicted as a pirate.

THESE are the principal cafes, in which the ftatute law
of England interpofes to aid and enforce the law of nations,
as a part of the common law: by inflitting an adequate
punifhment upon offences againft that univerfal law, com-
mitted by private perfons. We fhall proceed in the next
chapter to confider offences, which more immediately affect
the {overeign executive power of our own particular ftate,
or the king and government 3 which fpecies of crimes branches
itielf into a much larger extent, than either of thofe of which

we have already treated,

G 2
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CHAPTER THE SIXTH.

or HIGH TREASON.

THE third general divifion of crimes confifts of {uch as

~ more efpecially affeCt the {upreme executive power,
or the king and his government; which amount either to a
total renunciation of that allegiance, or at the leaft to a cri-
minal neglect of that duty, which is due from every fubjeét
to his fovereign. In a former part of thefe commentaries ®
‘we had occafion to mention the nature of allegiance, as the
tie or Jigamen which binds every fubject to be true and faith-
ful to his fovereign /iege lord the king, in return for that pro-
teCkion which is afforded him ; and truth and faith to bear of
life and limb, and earthly honour ; and not to know or hear
of any ill intended him, without defending him therefrom.
And this allegiance, we may remember, was diftinguithed
1nto two {pecies: the one natural and perpetual, which is
inherent only in natives of the king’s dominions ; the other
local and temporary, which 1s incident to aliens alfo.
Every offence therefore more immediately affecting the
royal perfon, his crown, or dignity, is in fome degree 2
breach of this duty of allegiance whether natural or innate,
or local and acquired by refidence: and thefe may be diftin-
guithed into four kinds ; 1. Treafon. 2. Felonies injurious

to the king’s prerogative. 3. Praemunive. 4. Other mifpri-
fions and contempts. Of which crimes, the firft and princi-

pal 15 that of treafon.

L 75 1 TRrEAsON, proditio, in it’s very name (which is borrowed
from the French) imports a betraying, treachery, or breach

3 Book 1. ch. 10,
of
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of faith. It therefore happens only between allies, faith the
Mirror?: for treafon is indeed a general appellation, made
ufe-of by the law, to denote not only offences againft the
king and gdvernment, but alfo that accumulation of guilt
which arifes whenever a fuperior repofes a confidence in a
{ubjet or inferior, between whom and himfelf there fubfifts
a natural, a civil, or even a fpiritual relation: and the infe-
rior fo abufes that confidence, fo forgets the obligations of
duty, fubjetion, and allegiance; as to deftroy the life of any
fuch fuperior orlord¢. This is looked upon as proceeding
from the fame principle of treachery in private life, as would
have urged him who harbours it to have confpired in public
agantt his liege lord and fovereign, and therefore for a wife
to kill her lord or hufband, a fervant his lord or mafter, and
an ecclefiaftic his lord or ordinary: thefe, being breaches of
the lower allegiance, of private and domeftic faith, are de-
nominated petiz treafons. But when difloyalty fo rears it’s
creft, as to attack even majefty itfelf, it is called by way of
eminent diftinétion bigh treafon, alta proditio ; being equiva-
lent to the crimen laefae majéftatis of the Romans, as Glanvil ¢
denominates it alfo in our Enghfh law.

As this is the higheft civil crime,. which (confidered as 2

member of the community) any man can poflibly commit,.

it ought therefore to be the moft precifely afcertained. For
“if the crime of high treafon be intermediate, this alone (fays
the prefident Monte{quieu) is fufhicient to make any govern-
ment degenerate into arbitrary power®. And yet, by the
antient common law, there was a great Iatitude left in the
breaft of the judges to determine what was treafon, or not
fo: whereby the creatures of tyrannical princes had oppor-
tunity to create abundance of conftructive treafons’ that is,
to raife, by forced and arbitrary conftrutions, offences into
the crime and punifhment of treafon which never were {uf-
pected to be fuch. Thus the accroaching, or attempting to.

*c. 1. § 7 ‘1o
¢ LL, Aelfredi.c, 4. Aethelft, c. 4. ¢ Sp. L. b.12.¢.7:

Ganuti. c. §4. 61, .
, | G 3 exercife,

[76] .
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exercife, royal power (a very uncertain charge) was in the
21 Edw. IIL held to be treafon in a knight of Hertfordfhire,
who forcibly affaulted and detained one of the king’s {ubjelts
till he paid him gol.f: a crime, it muit be owned, well deferv-
ing of punifhment; but which {eems to be of a complexion
very different from that of treafon. Killing the king’s father,
or brother, or even his meffenger, has alfo fallen under the
fame denomination &.- The latter of which is almoft as ty-
rannical a dolirine as that of the imperial conftitution of
Arcadius and Honorius, which determines that any attempts
or defigns againft the minifters of the prince fhall be trea-
fon". But however, to prevent the inconvemences which
began to arife in England from this multitude of conftrutive
treafons, the ftatute 25 Edw. IIl. ¢. 2. was made; which
defines what offences only for the future fhould be held to be
treafon : in hike manner as the /lex, Julta majeflatis among the
Romans promulged by Auguftus Czfar, comprehended all
the antient laws, that had before been enalted to punifh
tranfgreflors againft the ftate'. This ftatute muft therefore
be our text and guide, in order to examine into the {everal
{pecies of high treafon. And we fhall find that it compre-
hends all kinds of high treafon under feven diftin& branches.

1. ¢ WHEN 2 man doth compafs or imagine the death of
¢ our lord the king, of our lady his queen, or of their eldeft
¢« fon and heir.” TUnder this defcription it is held that a

~ queen regnant (fuch as queen Elizabeth and queen Anne)

1s within the words of the alt, being invefted with royal
power, and entitled to the allegiance of her fubjetsi: but the
hufband of fuch a queen is not comprifed within thefe words,
and therefore no treafon can be committed againft him X,
The king here intended is the king in pofleflion, without

f 1 Hal. . C, 8o. | effelium, puniri jura woluerint) ipfe qui-
€ Britt. ¢.22. 1 Hawk. P.C. 34. dem, wlpote majeflatis reus, gladio feri
b Qui de nece virorum illuflrium, qui  atur, bLonis cjus omnibus fifco nofiro ad-
confiliis et confiflorio nofiro interfunt, fe=  dictis. (Cod. 9. 8. §.)
natorum etiawm (nam ct ipfs pars corferis I Gravin. Orig. 1. § 34.
mofiri funt) wel cujuflilot pofiremmo, qui ) r Hal, P.C, 1c1.
militat nobifcum, cogitaverit: (cadem k 2 Inft, 4. 1 Hal. P.C, 106,
enirs feveritate woluntatem feeleris, qua
CAY
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any refpect to his title: for it is held, that a king de faélo and
not de jure, or, in other words, an ufurper that hath got poflef-
fion of the throne, i1s a king within the meaning of the fta-
tute; as there is a temporary allegiance due to him, for his
adminiftration of the government, and temporary protetion
of the public: and therefore treafons committed againft
Henry V1. were punifhed under Edward I'V., though all the
line of Lancafter had been previoufly declared ufurpers by aét
of parliament. But the moft rightful heir of the crown, or king
de jure and not de facto, who hath never had plenary pofieflion
of the throne, as was the cafe of the houfe of York during
the three reigns of the line of Lancafter, is not a king within
this ftatute againft whom treafons may be committed'. And
a very fenfible writer on the crown-law carries the point of
poffeffion {o far, that he holds ™, that a king out of pofleflion
1s fo far from having any right to our allegiance, by any other
title which he may fet up againft the king in being, that we
are bound by the duty of our allegiance to refift him. A
dotrine which he grounds upon the ftatute 11 Hen, VIL
c. 1. which 1s declaratory of the common law, and pro-
nounces all fubjets excufed from any penalty or forfeiture,
which do afhft and obey a king de faf?». But in truth, this
feems to be confounding all notions of right and wrong;
and the confequence would be, that when Cromwell had
murdered the elder Charles, and ofurped the power (though
not the name) of king, the people were bound in duty to
hinder the fon’s reftoration: and were the king of Poland or
Morocco to mwvade this kingdom, and by any means to get
pofleflion of the crown, {a term, by the way, of very loofe
and indiftin& fignification,) the fubje& would be bound by
his allegiance to fight for his natural prince to-day, and by
the fame duty of allegiance to fight againft him to-morrow.
‘The true diftintion feems to be, that the ftatute of Henry
the feventh does by no means command any oppofition to a
king de jure; but excufes the obedience paid to a king
de factlo. When therefore an ufurper is in pofleflion, the
fubject is excufed and juflified in obeying and giving him af-
"3nft, 7. 1 Hal P.C. 104, ™ 1 Hawk, P. C. 36.
G 4 - fiftance :

[ 78 ]
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fiftance : otherwife, under an ufurpation, no man could be
{afe : if the lawful prince had a right to hang him for obedi-
ence to the powers in being, as the ufurper would certainly
do for difobedience, Nay farther, as the mafs of people are
imperfect judges of title, of which in all cafes poffeflion 1s
primd facie evidence, the law compels no man to yield obedi-
ence to that prince, whofe right 1s by want of poflefiion ren-
dered uncertain and difputable, till Providence fhall think fit
to interpofe 1n his favour, and decide the ambiguous claim:
and therefore, till he is entitled to fuch allegiance by poflef-
fion, no treafon can be committed againft him. Laltly, a
king who has refigned his crown, fuch refignation being ad-
mitted and ratified in parliament, is according to fir Matthew
Hale no longer the objelt of treafon™.  And the {ame reafon
holds, in cafe 2 king abdicates the government; or, by ac-
tions fubverfive of the conftitution, virtually renounces the
authority which he claims by that very conftitution: fince,
as was formerly obferved °, when the fa&t of abdication is
once eftablifhed, and determined by the proper judges, the
confequence neceflarily follows, that the throne is thereby

vacant, and he ts no lJonger king.

LET us next {ee, what 1s a compa/ffing or imagining the death
of the king, {&c. Thele are {ynonymous terms; the word
compafs fignifying the purpofe or defign of the mind or will?,
and not, as in common {peech, the carrying fuch defign to
cffeCt9. And therefore an accidental ftroke, which may
mortally wound the fovereign, per infortunium, without any
traiterous intent, is no treafon: as was the cafe of fir Wal-
ter Tyrrel, who, by the command of king William Rufus,
fhooting at a hart, the arrow glanced againft a tree, and

[ 70 ] killed the king on the {potr. But, as this compafling or
imagining 1s an act of the mind, it cannot poflibly fall un-
der any judicial cognizance, unlefs it be demonftrated by

= ¥y Hal. P. C. 104. firated by fome evident fat, was equally
© Vol.L. pag. 212. penal as homicide itfelf. (3 Inft. §.)
® By the antient law compa/fing or in- 9 1 Hal, P. C. 107,

tending the death of any man, demon- r 3 Inft. 6.

{fome
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Jfome open, or svert, aét (1). And yet the tyrant Dionyfius is
recorded ® to have executed a f{ubjet, barely for dreaming
that he had killed him ; which was held of fufficient proof,
‘that he had thought thereof in his waking hours. But fuch
is not the temper of the Englith law ; and therefore in this,
and the three next {pecies of treafon, it i1s neceflary that
there appear an open or over?z a&t of a more full and explicit
nature, to conviét the traitor upon. The {ftatute exprefsly
requires, that the accufed ¢¢ be thereof upon {ufhcient proof
¢ attainted of fome open at by men of his own condition.”
Thus, to provide weapons or ammunition for the purpofe of
killing the king, is held to be a palpable overt aét of treafon
in imagining his death *. 'To confpire to imprifon the king
by force, and move towards it by afflembling company, is.an
overt aét of compafling the king’s death *; for all force, ufed -
to the perfon of the king, in it’s confequence may tend to his
death, and is a ftrong prefumption of fomething worfe in-
tended than the prefent force, by {uch as have {o far thrown

* Plutarch, in vit. t 3 luft. x2. “ 1 Hal P.C. 109.

(1) In the cafe of the regicides, the indi¢tment charged, that
they did traiteroufly compafs and imagine the death of the king.
And the taking off his head was laid, among others, as an overt
a& of compafling. And the perfon who was fuppofed to have
given the firoke was convi¢ted on the {ame indiétment.
~ For the compafling is confidered as the treafon, the overt afls
as the means made ufe of to effe€tuate the intentions of the
heart.

And in every indi@ment for this {pecies of treafon, and lndeed
for levying war, or adhering to the king’s enemies, an overt att
muft be alleged and proved. For the overt ?& is the charge, to
which the prifoner muft apply his defence. But it 15 not necef-
fary, that the whole of the evidence intended to be given fhould
be fet forth ; the common law never required this exaltnefs, nor
doth the ftatute of king William require it. It is fuflicient, that
the charge be reduced to a reafonable certainty, fo that the de-
fendant may be apprized of the nature of it, and prePared to give

an an{wer toit, Fofl. 194.
off
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off their bounden duty to their fovereign; it being an old
obfervation, that there is generally but a fhort interval be-
tween the prifons and the graves of princes. 'There is no
queftion alfo, but that taking any meafures to render {uch
treafonable purpofes effetual, as aflembling and confulting

on the means to kill the king, is a {uflicient overt alt of
high treafon ¥ (2).

v 3 Hawk. P.C. 38. 1 Hal. 1. C. 119.

e e . i

(2) This fubjeét 1s fo ably explaived by Mr. Juftice Foliter in
bis ficlt difcourfe on high treafon, that I think it may be ufeful to

nnex here two of his {e€tions.

In the cale of the king the ftatute of trealons hath, with
great propriety, retamned the rule woluntas pro fafte. T'he prin-
ciple upon which this is founded is too obvious to need much
enlargement. 'The king is confidered as the head of the body-
politic, and the members of that body are confidered as united and
kept together by a political union with him and with each other.
His life cannot, in the ordinary courfe of things, be taken away
by treafonable praftices, without involving a whole nation in
blood and confufion ; confequently every ftroke levelled at his
perfon is, 1n the ordinary courfe of things, levelled at the public
tranquullity, 'The law, therefore, tendereth the {atety of the
king with an anxious concern; and, if I may ufe the expreffion,
with a concern bordering upon jealoufy, It confidereth the
wicked imaginations of the heart in the fame degree of guilt as
if carried into a&tual execution from the moment meafures appear
to have been taken to render them effeGual. And, therefore, if
con{pirators meet and confult how to kill the king, though they
do not then fall upon any {cheme for that purpofe, this 1s an overt
al of compafiing bis death ; and fo are all means made ufe of, be
it advice, perfuafion, or command, to incite or encourage others
to commit the fa&, or join in the attempt ; and every perfon who
but aflenteth to any overtures for that purpofe will be involved 1n
the fame guilt.

The care the law hath taken for the perfonal fafety of the
king 15 not confined to a&tions or attempts of the more flagi-
tious kind, to affaffination or poifon, or other attempts direCtly
and immediately aiming at his life. It is extended to every thing

' wilfully
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How far mere words, fpoken by an individual, and not
relative to any treafonable alt or defign then in agitation,
fhall amount to treafon, has been formerly matter of doubt,
We have two inftances in the reign of Edward the fourth,
of perfons executed for treaionable words : the one a citizen
of London, who {aid he would make his fon heir of the
erown, being the fign of the houfe in which he lived ; the
other a gentleman, whoie favourite buck the king killed in
hunting, whereupon he wifhed it, horns and all, in the king’s
belly (3). Thefe were elteemed hard cafes : and the chief juf-
tice Markham rather chofe to leave his place than affent to
the latter judgment*. But now it feems clearly to be agreed,
that by the common law and the ftatute of Edward III.
words {poken amount only to a high mif{demefnor, and no
treafon. For they may be {poken in heat, without any in-
tention, or be miftaken, perverted, or mi{-remembered by the
hearers ; their meaning depends always on their connection
with other words, and things; they may fignify differently
even according to the tone of voice with which they are de-

* 1 Hal. P.C. 113,

wilfully and deliberately done or attempted, whereby his life may
be endangered. And, therefore, the entering into meafures for
depofing or imprifoning him, or to get his perfon into the power
of the conipirators, thele offences are overt alts of treafon within
this branch of the ftatute. For experience has fhewn that between
the prifons and the graves of princes the diftance is very {mall.
Fofl. 194.

This was the fpecies of treafon with which the ftate-prifoners
were charged, who were tried in 1794. And the queftion, as
ftated by the court for the jury to try, was, Whether their mea-
{ures had been entered into with an intent to fubvert the morarchy
and to depofe the king ¢ See Hardy’s trial.

(3) There was even a refinement and degree of {ubtlety in the
cruelty of that cafe, for he withed it, horns and all, in the belly of
him who counielled the king to kill it; and as the king killed it
of his own accord, or was his own counfellor, it was held to be 2

treafonable with againft the king himfelf. 1 Hal. P. C. 115.
livered ;

[ 80 1]
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livered ; and {fometimes filence itfelf 1s more expreflive than
any difcourfe. As therefore there can be nothing more equi-
vocal and ambiguous than words, it would indeed be unrea-
fonable to make them amount to high treafon. And accord-’
ingly in 4 Car. I. on a reference to all the judges, concerning
fome very atrocious words fpoken by one Pyne, they cer-
tified to the king, ¢¢ that though the words were as wicked
¢ as might be, yet they were no treafon : for unlefs it be by
¢¢ fome particular ftatute, no words will be treafon.” ¥ (4}
If the words be fet down in writing, it argues more deli-
berate intention: and it has been held that writing 1s an
overt alt of treafon ; for fcribere ¢ff agere. But even in this
cafe the bare words are not the treafon, but the deliberate

a&t of writing them. And fuch writing, though unpub-

[ 81 ]

lithed, has in fome arbitrary reigns convicted it’s author of
treafon : particularly in the cafes of one Peachum, a clergy-
man, for treafonable paflages in a fermon never preached *;
and of Algernon Sydney, for fome papers found in his clo-
fet; which, had they been plainly relative to any previous
formed defign of dethroning or murdering the king, might
doubtlefs have been properly read in evidence as overt acts
of that treafon, which was {pecially laid in the indi¢tment 2.
But being merely {peculative, without any intention (fo
far as appeared) of making any public ufe of them, the
convicting the authors of treafon upon fuch an infufhcient
foundation has been univerfally difapproved. Peachum was
therefore pardoned : and though Sydney indeed was executed,,

¥ Cro. Car. 123, 2 Jbid. * Tofter, 193,

il il __—-——Hu#ﬂ-—i——-—- E—

(4) This fubje& is fully and ably difcuffed by Mr. J. Fotter,
who maintains that words alone cannot amount to an overt a¢t of
treafon ; but if they are attended or followed by a confultation,
meeting, or any a&, then they will be evidence, or a confeffion, of
the intent of {uch confultation, meeting, or a& ; and he concludes,
that « loofe words, not relative to fads, are at the worit no more:
¢ than bare indications of the malignity of the heart.”’ Fof. 202

et feq.
yet



Ch. 6., WRoONGS. | 81

yet it was to the general difcontent of the nation; and his
attainder was afterwards reverfed by parliament. “There was
then no manner of doubt, but that the publication of fuch
a treafonable writing was a fufficient overt act of treafon at
the common law?®; though of late even that has been

queftioned.

L

2. THE fecond fpecies of treafon is, ¢ if a man do vio-
« late the king’s companion, or the king’s eldeft dadghter
¢¢ unmarried, or the wife of the king’s eldeft fon and heir.”
By the king’s companion is meant his wife; and by viola-
tion is underftood carnal knowledge, as well without force,
as with it: and this is high treafon in both parties, if both
be confenting ; as fome of the wives of Henry the eighth by
fatal experience evinced. The plain intention of this law is
to guard the blood royal from any fufpicion of baftardy,
whereby the fucceflion to the crown might be rendered du-
bious : and therefore, when this reafon ceafes, the law ceafes
with it ; for to violate a queen or princefs-dowager is held
to be no treafon ¢ (5) : in like manner as, by the feodal law,
it was a felony and attended with a forfeiture of the fief, if
the vafal vitiated the wife or daughter of his lord ¢ ; but not

fo, if he only vitiated his widow °.

. 3. THE third fpecies of treafon is, ¢ if a man do levy
¢ war againfl our lord the king in his realm.” And this

1 Hal. P.C. 118. 1 Hawk.P.C. 38 d Feud, I, 1. 8. §.
¢ 3 Init. 9. ¢ Zbid. ¢ 21,

- . —

(5) But the inftances fpecified in the ftatute do not prove much
confiftency in the application of this reafon ; for there 1s no pro-
tection given to the wives of the younger fons of the king, though
their iffue muft inherit the crown before the iflue of the king’s
eldeft daughter, and her chaftity is only inviolable before marriage,
whilft her children would be clearly illegitimate.

Before the 25 Ed. III. it was held to be high treafon not only
to violate the wife and daughters of the king, but alfo the nurfes
of ks children, les norices de lour enfantz.  Britt. ¢. 8.

may
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may be done by taking arms, not only to dethrone the king,
but under pretence to reform religion, or the laws, or to
[ 82 7 remove evil counfellors, or other grievances whether real or
pretended (6). For the law does not, neither can it, permit
any private man, or fet of men, to interfere forcibly in mat-
ters of fuch high importance ; efpecially as 1t has eftablifhed
a {uflicient power, for thefe purpofes, in the high court of
parliament : neither does the conftitution juftify any private
or particular refiftance for private or particular grievances;
though 1n cafes of national oppreflion the nation has very
juitifiably rifen as one man, to vindicate the original contra&
fubfiting between the king and his people. To refift the
king’s forces by defending a caftle againft them, is a levying
of war: ahd fo is an infurretion with an avowed defign to
pull down a/l inclofures, a// brothels, and the like 3 the uni-
verfality of the defign making it a rebellion againft the {tate,
an ufurpation of the powers of government, and an infolent
invafion of the king’s .authority 8. But a tumult, with a

view to pull down a particular houfe, or lay open a particu-
lar inclofure, amounts at moft to ariot; this being no gene-
ral defiance of public government. So, if two {ubjelts
quarrel and levy war againft each other, (in that {pirt of pri-
vate war, which prevailed all over Europe " in the early teo-
dal times,) itis only a great riot and contempt, and no trea-
fon. Thus it happened between the earls of Hereford and
Gloucefter in 20 Edw. I. who raifed each a little army, and
committed outrages upon each other’s lands, burning houfes,
attended with the lofs of many lives: yet this was held to be
no high treafon, but only a great mifdemefnor’. A bare
confpiracy to levy war does not amount to this {pecies of

f 1. Hawk. P. C. 37. b Robertfon Ch. V. 1. 45. 286.
e 1 Hal P. C. 132. t 1 Hal. P.C. 136,

- — - b

(6} Lord Mansfield declared, upon the trial of Lord George
Gordon, that it was the unanimous opinion of the court, that an
-attempt, by intimidation and violence, to force the repeal of a law,
was a levying war againft the king, and high treafon. Loug. §70-
10 treafon
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treafon ; but (if particularly pointed at the perfon of the
king or his government) it falls within the firft, of compafi-

ing or imagining the king’s death ¥,

4. * IF a man be adherent to the king’s enemies i his
¢ realm, giving to them aid and comfort in the realm, or
¢« elfewhere,” he 1s alfo declared guilty of high treafon.
This muft hkewife be proved by fome overt alt, as by giving
them intelligence (%), by fending them provifions, by felling
them arms, by treacheroufly {urrendering a fortrefs, or the
like . By enemies are here underftood the fubjects of fo-
reign powers with whom we are at open war.  As to foreign
pirates or robbers, who may happen to invade our coafts,
without any open hoftilities between their nation and our
own, and without any commiflion from any prince or {tate
at enmity with the crown of Great Britain, the giving them
any affiftance 1s alfo clearly treafon ; either in the light of
adhering to the public enemies of the king and kingdom ™,
or elfe in that of levying war agamnft his majefty. And,
moft indifputably, the fame acts of adherence or aid, which
(when applied to foreign enemies) will conftitute treafon
under this branch of the ftatute, will {(when afforded to our
own fellow-{ubjects in altual rebellion at home) amount to
high treafon under the defcription of levying war againft the
king *. Dut to relieve a rebel, fled out of the kingdom, 1s

k 3 Inft.g9. Folter, 211. 213 I Tofter, 219.
1 2 Inft. 10. o Jhid. 216.

(7) Sending intelligence to the enemy of the deftinations and
defigns of this kingdom, in order to affift them in their operations
agamnit us, or in defence of themfelves, is high treafon, although
fuch correfpondence fhould be intercepted. Dr. Henfey’s cale,
1 Burr. 650.

The fame do&rine was held by lord Kenyon and the court 1n
the cafe of William Stone, who was tried at the bar of the court
of king’s bench in Hilary term 1796, In that cafe it was held,
that {ending a paper to the enemy, though 1t was afterwards inter-
cepted, containing advice not to invade this country, if fent with
the intention of aflifting their councils in their condu& and in the
profecution of the war, was high treafon. 67, R. 27,

110
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io treafon : for the ftatute is taken finctly, and a rebel is
not an enemy: an enemy being always the fubjeét of fome
foreign prince, and one who owes no allegiance to the crown

of England®. And if a perfon be under circumitances of

actual force and conftraint, through a well-grounded appre-
henfion of injury to his life or perfon, this fear or compulfion
will excufe his even-joining with either rebels or enemies in
the kingdom, provided he leaves them whenever he hath a
fafe opportunity °,

5. % Ir a man counterfeit the king’s great or privy feal,”
this is alfo high treafon. But if 2 man take wax bearing
the impreflion of the great {eal off from one patent, and fixes
it to another, this is held to be only an abufe of the feal,
and not a counterfeiting of it: as was the cafe of a certain
chaplain, who in fuch manner framed a difpenfation for non-
refidence. But the knavifh “artifice of a lawyer much ex-
ceeded this of the divine. One of the clerks in chancery
slewed together two pieces of parchment ; on the uppermoft
of which he wrote a patent, to which he regularly obtained
the great feal, the label going through both the fkins. He
then diffolved the cement ; and taking off the written patent,
on the blank fkin wrote a frefh patent, of a different import
from the former, and publifhed it as true. This was held
no counterfeiting of the great {eal, but only a great mifpri-
fion 3 and fir Edward Coke P mentions it with {fome indigna-
tion, that the party was living at that day.

6. THE fixth fpecies of treafon under this ftatute, is ¢ if
¢« g man counterfeit the king’s money; and if a man bring
«« falfe money into the realm counterfeit to the money of
Z England, knowing the money to be fallfe, to merchan-
¢ dize and make payment withal.” As to the fir{t branch,
counterfeiting the king’s money ; this is treafon, whether
the falfe money be uttered in payment or not. Alfo if the
king’s own minters alter the ftandard or alloy eftablifhed by
law, 1t 1s treafon. But gold and filver money only are held

% 1 Hawk, P, C. 38. ° Fofter, 216. 7 3Inft. 26
to
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to be within the ftatute?. With regard likewile to the fe-
cond branch, importing foreign counterfeit money, in order
to utter it here ; it is held that uttering it, without import-
ing it, is riot within the {tatute”. But of this we &all pre-
{ently fay more.

7. THE laft fpecies of treafon afcertained by the ftatute,
13 ¢ if a man flay the chancellor, treafurer, or the king’s
« juftices of the one bench or the other, juftices in eyre, or
«¢ juftices of aflize, and all other juftices afligned to hear and
¢« determine, being in their places doing their ofhces.” Thefe
high magiftrates, as they reprefent the king’s majefty during
the execution of their offices, are therefore for the time
équally regarded by the law. Dut this ftatute extends only
to the actuat killing of them, and not wounding, or a bare
attempt to kill them. It extends alio only to the officers
therein {pecified ; and therefore the barons of the exchequer,
as fuch, are not within the protetion of this aé&t®: but the
lord keeper or commiflioners of theé great feal now feem to
be within it, by virtue of the ftatutes § Eliz. c. 18, and 1 'W.
& M. c. 21. (8) | |

Trus careful was the legiflature, in the reign of Edward [ 55 ]
the third, to {pecify and reduce to a certainty the vague no-

4 y Hawk. P. C, 42, v T 43 s 1 Hal. P. C. 231.

o
e i i - v ——

——

(8) By the ftatute 7 Ann. c.2r1. itis made high treafon to flay
any of the lords of feflion, or lords of jufticiary, fitting in judg-
ment ; or to counterfeit the king’s {eals appointed by the act of
union. The ftatute 7 Ann. c. 21. has al{o enaéted that the crimes
of high treafon and mifprifion of treafon fhall be exa&ly the
{fame in England and Scotland ; and that no a&s in Scotland,
except thofe above {pecified, fhall be conftrued high treafon in
Scotland, which are not high trealon in Eugland.

And all perfons profecuted in Scotland for high treafon, or
mifprifion of treafon, fhall be tried by a jury, and in the fame

manner as if they had been profecuted for the fame crime in
England.

Vou. IV. H tions
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tionss of treafon, that had formerly prevailed in our courts.
But the act does not flop here, but goes on. ¢ Becaufe
¢« other like cafes of treafon may happen in time to come,
¢« which cannot be thought of nor declared at prefent, it 1s
¢« accorded, that if any other caufe fuppofed to be treafon,
¢« which is not above fpecified, doth happen before any
 judge; the judge fhall tarry without going to judgment of
« the treafon, till the caufe be thewed and declared before
<« the king and his parliament, whether it ought to be judged
¢ treafon, or other felony.” Sir Matthew Hale® is very
high 1n his encomiums on the great wifdom and care of the
parliament, 1n thus keeping judges within the proper bounds
and limits of this at, by not {uffering them to run out (upon

their own opinions) into conftruétive treafons, though in
cafes that feem to them to have a like panity of reafon, but

referving them to the decifion of parliament. This i1s a great
fecurity to the public, the judges, and even this facred at
itfelf 5 and leaves a weighty memento to judges to be careful
and not over-hafty in letting in treafons by conftruction or
interpretation, efpecially in new cafes that have not been
refolved and fettled. 2. He obferves, that as the authorita-
tive decifion of thefe cafus omiffi 1s referved to the king and
parliament, the moft regular way to do it is by a new decla-
rative alt: and therefore the opinion of any one or of both
houfes, though of very refpe&table weight, is not that folemn

declaration referred to by this at, as the only criterion for
judging of future treafons.

IN confequence of this power, not indeed originally
granted by the {tatute of EdwardIIL., but conftitutionally
inherent in every fubfequent parliament, (which cannot be
abridged of any rights by the a&t of a precedent one,) the
legiflature was extremely liberal in declaring new treafons
in the unfortunate reign of king Richard the {econd; as,
‘particularly the killing of an embaflador was made fo;
which feems to be founded upon better reafon than the mul-

t b 4 }131- P: Ct 259!
- titude
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titude of other points, that were then f{trained up to this
high offence: the moft arbitrary and abfurd of all which
was by the ftatute 21 Ric.Il. c. ». which made the bare
purpofe and intent of killing or depoﬁng the king, without
any overt alt to demonftrate it high treafon. And yet {o
little effet have over-violent laws to prevent any crime, that
within two years afterwards this very prince was both de-
poled and murdered. And in the firft year of his {ucceflor’s
reign, an alt was paffed®, reciting ¢ that no man knew
“ how he ought to behave himf{elf, to do, fpeak, or fay, for
« doubt of fuch pains of treafon ; and therefore it was ac-
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